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NdM  T.  MoDooftld Deed9 80WU.606 71 

K«wboffT.  Hayo LandhrdmdimH.  48 N.  J.  Bq.  619.  466 

NwkeU,lBio EtOeascof^M 47  Kml  784 816 

Niz  T.  ToiM  FiMb  B>  Otw ^..Mtuiu  mdm  wmi.  88Tis.478 887 

^*B^'';^y^|'^^^^  87  0A.246 8M 

Obij T.  ODOAidmt  iMd  Oo. (hrporaihm 16&L687 767 

OlaoQ  T.  Nvnnallj WxeetOkm........  47  Suui.  881 886 

Owahm %io.KB^  Co,  r.JwaMik..Mmbu9Udomaim...  80 Nob.  276 880 

PoadletoQ  T.  Hoopor MmmpHom 87  Go.  106 927 

¥«imt7lTAii]oTd^oMOo.,lBro./iifef«MieiM«Vfc.  48N.  J.  Bt.81..  462 
FMple T.  Ah  Lao NemtHtU 8900.988 


14  Cabeb  Reported, 

KAV&  8VBJ«Cr.  KWOVf.  PA91I. 

People  T.  FormoM CorponUioiu 181  N.  Y.  478 612 

People  T.  HolUda J Mm,corjMratmmi..  03  GaL  241 186 

People T.Ejkne (Mminailaw ISl  N.  Y.  111....  674 

Peoples.  Wemple Oorporatiom 131  N.  Y.  64 642 

Piokett T. Pkunfio Mvt •tdu Ini. OiK./iimrajiM 144  Pa.  St.  79... •  618 

ReilljT.  Hurt JwitdicCion ISO K.  T.  628....  640 

Reyborm  ▼.  MitobeU Partnerahip 106  Mo.  866 360 

RieharcLi  T.  Oriffith Lktu O2  0al.  498 166 

Robb  T.  Caroegie Nuiaemei 146  Pa.  St.  324...  694 

Roberta  T.  Moady. Xxanplkm$ 30  Neb.  683 426 

Robimoa  T.  Eastoa Kemfor  and  jwreAV  93  Gal.  80 167 

RoeeeaiiT.  Bleaa.. •••.»• /VaiMi.  Amvi^aiieef.131  N.  T.  177....  678 

Sanborn  T.  Doe Jfd^nmenl 920aL162 101 

Shackleton  T.  ShaeklelOB Marr.amiditnne..  48  N.  J.  Bq.  364.  478 

Sbellabarger  ▼•  Hotte Frma.'etmm9mm.  47  Kan.  461 306 

Smith  T.  Burma if oMoMyrofes'ii..  106  Ma  94 899 

Smith,  Eiitaleof OffU. 144  Pa.  St.  428...  641 

Smith.  In  re G(ft$ 131  N.  T.  239....  686 

State  ▼.  Armttrang LM 106  Mo.  396 861 

State  ▼.  Bckler Seduetum 106  Mo.  686 87t 

Stater.  Ueinenuuui., •••••• OotuUhttiomallam..  80Wla.263 84 

State  ▼•  LereUe Ewiicide U&ai20 799 

8UU  T.  Bohool  DMM UnU^na/mdhm..  30Keb.620 490 

StaU  T.  Wacloffd Smvlarp 106  Ma  66 822 

State ▼.  White.. ^ Idemmmmm 34&a60 788 

State  ▼•  Woodrtf Lmteemif ,  47  Kan.  161..«.«  886 

SteplieiiaM  ▼•  SottthaiB  Fm^  0^..MmaNrtmimr9mi.  93  OaL  668 283 

8tnet  ▼.  Jehana £M 80Wia.466 41 


Texaaeta  B'j  Oa  r,Kththam.,.MMroaii 82Tez.  667 

Thomas  t.  Thomaa..,. Bm^/Mai  mt09*m.A9l  K.  Y.  206. •••  882 

TddenT.  Green Tnuk 130K.  Y.  29 487 

TylerT.  HaU EUopp^ 106  Ma  313 887 

United  StoteeNat  BankT.  Bwing.JVcg.  fawiMiwiaH  ..131  M.  Y.  606....  816 

VoeborgT.  Patnej AatauU 80  Wia.  523 47 

Weigleyr.  Coffman Bquii^ 144  Pa.  St  489...  667 

%*iS"cc!*^.r^!^"!r.^\?!!^  j/iM«n.i«. 146  Pa.  St.  346...  703 

Western  U.  TeL  Oa  ▼•  Honghton.TVL  eompnn<ss 82  Tex.  661 916 

Western  U.  TeL  Ca  ▼.  Nations... TdL  comfMnte 82  Tex.  639 914 

Wheekr  T.  Alderman JSdcppel 34&C.  633 842 

Wheeler  eta  Mfg.  Ca  t.  Anghe7..i49f ncy 144  Pa  St.  898. . . 

White  T.  Gemeny Jiepkvin 47  Kan.  741 

Williams  T.  WiUiaaa i/arr.andilisorec..  130  N.  Y.  198....  617 

Wilson  T.  Denton Neg.  mttrummlt . .  82  Tex.  631 908 

Woodman  T.  Innee OoniraeU 47  Kan.  26 274 

YorkT.HiaUa J>urm§ 80  Wia  624 73 
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BbAT  v.  PABOHnL 
|MWiioMniJi,]lbl 
DiAVBt— PMHm  to  Ajummm  bob  tmm  Dm  m  Anonai. 
— Aa  agfiwit  ^  ft  norfw  of  »  oorpomlioa,  thai  if  »  panon  1i»t« 
l^ftllM«ithopff«p«rtyla  lifa  luttdA  wiU  pmoil  him  to  mH  il  and  te 
•w  Hm  ffoiiiJi  Im  Um  ImdiiMicI  llw  wattvrahtpb  ha  will  pay  far  aaah 
9  li  ft  fwmiaa  ta  anawav  for  Iha  dalil  ti  anothar,  baaaaaa  Um 
iahl  aaonrad  by  tlia  Han  rtiaafai  *nTn¥T*^,  aid  Iha  piomiaa  al 
ia  aaDataral  tharalaw 
m  iBAVM— OoanDSBixiov.  —A  Piomn  to  Amwsm  iob  tarn 
li  Taldy  vBlaaa  nada  mytm  aoBM  naw  oonaidarafeioii  al 
■ofliig  diraaflj  taiha  pconiaar.  Thanfan^  Apron* 
i»  hgr  A  taaaifw  af  »  aarpotatiai^  la  aoBaidarmtlon  that  tha  ItMi-boldar 
vil  panaU  praparty  aohjaal  ta  tha  ttan  ta  ha  aald  and  tha  prooaada  to  ba 
Mid  Im  thahaabaaa  of  thaioaalTanhlp^  tapaj  aaah  Uanpholte  tha  aouNuit 
a(  hb  lia%  li  aal  aaferoaabla^  baaaaaa  ao  baaaflt  ar  adfaataga  aaoniaa 
latho 


Aomv  Againft  datedant  to  rMover  the  yaliia  of  oertain 

fanilNr  and  ddngloinpon  which  pbdntifb  had  held  alien,  and 

wUoht  ial)jeel  to  the  Ikn,  had  been  the  property  of  the  Lincoln 

Lembiv  Gompany,  a  oorporatioiL    Thii  company  haying  be- 

eome  inaoHeati  the  defendant  in  April,  1884,  was  appointed  ita 

tmttmt.    Am  wachf  he  applied  to  the  plaintiffs  fi»r  leaye  to  sell 

die  ptopertj,  and  to  use  the  proceeda  in  the  bnainese  of  his 

leooiferahip^  and  each  leaye  was  granted  on  condition  that  he 

dMNdd  pay  plaintiffs  the  Talne  of  the  property  sold  by  him. 

The  property  was  therenpon  sold  by  the  receiyer,  and  the  pro> 

eseds  used  in  the  bnsiness,  which  proTcd  nnprofitable  and  on- 

snccassftil,  and  left  the  receiyer  without  any  means  of  paying 

the  amoant  of  the  plaintifV  Uen.    The  trial  court  gaye  jndg-* 
i&8gLBar..yafcZxyiL— B         W 
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ment  for  the  defendant,  on  the  ground  that  his  andertaking  was 
to  answer  for  the  debt  of  another,  and  was  Toid  by  the  statate 
of  frauds. 

WeUbrodf  T^ampBon^  and  Harshaw^  ton  the  appellants. 

Bardeen^  Mylreoy  and  MarcheUi^  and  SUvertham^  JJurlsy, 
JKyafii  and  Jones^  for  the  respondent 

Ltov,  J.  The  only  interest  plaintiffs  had  in  the  lumber  and 
shingles  in  question  they  acquired  by  their  bill  of  sale  thereof^ 
which  was  given  as  security  for  the  indebtedness  of  the  Lin- 
ooln  Lumber  Company  to  them.  They  were  therefore  mort* 
gagees  of  the  property.  All  the  remaining  interest  therein 
was  in  the  receiver  of  the  company,  which  interest  he  might 
lawfully  dispose  od  Hence  the  leave  given  by  plaintiffs  to  the 
receiver  to  sell  the  property  and  use  the  proceeds  in  the  busi- 
ness  of  the  receivership  was  not  a  sale  of  the  property,  but 
only  a  release  of  their  lien  thereon.  Its  effect  was  to  enable 
the  receiver  to  dispose  of  the  property  absolutely,  whereas,  but 
for  such  release,  he  could  only  have  disposed  of  it  subject  to 
plaintiffs'  lien  thereon. 

It  is  very  dear  to  our  minds  that  defendant  applied  to  plain- 
tiffs for  leave  to  sell  the  mortgaged  property,  and  used  the 
proceeds  in  the  course  of  his  business  as  receiver,  and  promiaed 
to  pay  therefor  at  a  future  time,  not  in  his  personal  capacity, 
but  as  receiver  duly  appointed  by  the  court  to  settle  and  dose 
the  business  of  the  insolvent  company;  and  that  the  plaintiffs 
zdeased  their  lien  thereon  to  the  receiver  for  the  benefit  of  the 
company  and  its  creditors,  and  in  the  first  instance  accepted 
the  promise  of  the  receiver  to  pay  for  the  lumber  in  his  official 
eapadty.  Such  is  the  plain,  unmistakable  purport  of  the 
transactions  between  them.  Thus  far  the  plaintiffs,  and  the 
defendant  as  receiver  only,  were  the  contracting  parties. 

We  assume,  however,  that  the  defendant,  in  his  individual 
capacity,  also  verbally  promised  to  pay  plaintiffs  for  the  lum- 
ber and  shingles  in  question  at  the  time  above  indicated,  and 
that  on  the  faith  of  such  personal  promise,  and  in  considera- 
tion thereof,  plaintiffs  released  their  lien  thereon  to  him  as 
receiver.  None  of  the  transactions  above  mentioned  reduced 
•r  in  any  manner  affected  the  demand  of  plaintiffs  against  the 
linodn  Lumber  Company.  That  remained  a  valid,  subsist* 
ing  indebtedness  against  the  company.  The  undertaking  of 
^defendant  as  receiver  was  to  pay  that  debt  to  the  extent  of  the 
value  of  the  property  in  question  thus  sold  by  him.    The  per- 
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Mnal  iind«rteldiig  of  defendant  was  ooUateral  thereto,  and  was, 
mbetaDtially,  that  if  as  reoeiTer  ho  £dled  to  make  eaoh  pay- 
monti  ho  ahoold  bo  penonally  liable  therefor.  Under  all  the 
aothoriiiee,  thii  ia  an  nndortaking  to  answer  for  the  debt  of 
another.  This  raiaee  the  qaeetion  whether  there  is  any  £aot 
or  eircamstanoe  in  the  case  whioh  takes  this  collateral  verbal 
promise  out  of  the  operation  of  the  statate  of  fraads. 

It  has  been  held  by  thisooort  many  times  that  saeh  a  verbal 
piomise  is  void  by  the  statate  of  frauds  (Rev.  Stats.,  seo.  2807), 
mleas  it  was  made  upon  some  new  consideration  of  benefit 
aooming  or  moving  directly  to  the  promisor.    If  made  upon 
sooh  consideration,  it  is  not  within  the  statute.    The  cases 
which  so  hold  are  dted  in  Hoile  v.  BaiUy^  58  Wis.  434,  and 
W€i$d  V.  8pene$f  68  Wis.  801.    The  subject  is  so  fully  consid- 
end  in  those  two  and  the  other  cases  there  cited,  and  the  rule 
is  io  firmly  established,  that  farther  discussion  of  the  subject 
hers  is  not  required.    Was  there  any  consideration  accruing 
or  moving  to  the  defendant  for  his  personal  agreement  above 
mentioned  t    Defendant  was  not  a  creditor  of  the  lumber  com- 
pany.   It  had  none  of  its  property  when  it  failed.  Theretofore 
ho  had  no  dealing  whatever  with  it.    It  does  not  appear  that 
his  compensation  as  receiver  was  in  any  manner  affected  by 
the  release  of  plaintiflb*  lien  on  the  property.    When  he  sur» 
rendered  his  trost  and  was  discharged  therefrom,  the  court 
allowed  him  a  gross  sum  for  his  services  as  receiver,  but  there 
is  no  suggestion  in  the  testimony  that  such  allowance  was  in- 
svsased  because  of  the  release  of  such  lien.    In  brie^  there  is 
BO  testim<Hiy  in  the  case  showing,  or  tending  to  show,  that  the 
defendant  personally  received  anything  or  derived  any  benefit 
whatever  from  the  release  by  plaintiffs  of  their  lien  on  the 
property  in  question.    The  release  was  to  the  receiver,  and 
the  whole  consideration  therefor  accrued  to  the  benefit  of  the 
insolvent  company  and  its  creditors,  who  are  represented  by 
the  receiver,  and  not  to  the  defendant  individually. 

Some  confturfon  has  crept  into  the  argument  of  the  learned 
counsel  far  plaintiffs,  growing  out  of  the  fact  that  the  receiver 
and  the  alleged  personal  promisor  are  one  and  the  same  per- 
son. The  ease  is  the  same  as  it  would  have  been  had  some 
person  other  than  the  defendant  been  the  receiver  to  whom 
plaintiA  released  their  lien  on  the  property,  and  had  the  de- 
fendant, in  consideration  of  such  release,  and  that  alone,  also 
agreed  verbally  that  he  would  make  such  payment  if  the  re- 
Oliver  did  not    In  such  case,  it  cannot  be  doubted  that  the 
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Turbal  Agreemmt  of  defiuidaat  would  bo  Toid  iindor  tho  itoi- 
iate»  he  receiviog  no  coDaidoration  fivr  raoh  promise.  Wldle  i& 
form  be  would  bare  been  lurety  for  tbe  dofooliof  the  reoeiver, 
in  Bubstance  he  woald  have  been  surety  for  a  portion  of  tbe 
debt  of  tbe  lumber  company  to  plaintiffs.  i3uch|  in  principlei 
is  tbe  present  case.  |t  must  be  held,  therefore,  that  for  the 
reasons  stated  tbe  agreement  sued  upon  in  this  action  is  Toid, 
and  hence  that  the  nonsuit  was  properly  ordered. 
BytheCouBT.   TbejudgmentoftheoiroaitooartisalBrnied. 


Statute  et  FaAvos— FBomsa  «e  Amwsa  voa 
— A  oolUtenl  nndtrlAkiiig  to  answvr  for  tho  dobt  e(  aaollMr  whon  tho  ofigi* 
Ml debtoritiU MBMini liablo li within tlM ttfttato ol  fnmda:  JM^ef  ▼.  WU- 
tooB,  eo  Chmn.  71|  S5  Am.  St  Rop.  299,  oadiiotoi  Paeberr.  lKMfiNi»  SS  Ooaa. 
S4S}  06  Am.  Doe.  SM»  and  oztondod  noto.  A  pronioo  to  pi^  the  doM  of 
anothor  iAOOQSidorotioa  of  a  forboonaoo  to  attooh  tho  proper^  of  tho  dobta; 
to  whioh  aoittMT  tho  promiaor  Mr  tbo  oroditor  hM  aaj  liiM^  Uea,  or  tiilob 
it  within  tho  ttatnto  of  frandss  Simartw.  JenmCt  71  Ifidk  S01|  IS  Am.  8t 
Bop.  SOS;  and  note.  A  promioo  to  paj  tho  doht  of  aaolhor  la  withia  tho 
otatato  of  frandi  nnlou  it  la  anhotitatod  lor  tho  orifioal  llabOi^:  BrmU  t. 
Jokmmm,  46  Kan.  8S0|  Gray  t.  Hwmwm^  7i  Wla.  46t|  #WMitT.  Hmwk^  71 
Mioh.60i. 

fhkvam  OF  Fbavm— OnramaaAnw— PBOHBn  to  Aaswsa  loa  imi 
Dm  or  Akothib.  —An  agroomoat  to  aooopt  a  draft  for  tho  draworii  dohl 
to  a  third  party  la  within  tho  atatato  nnlou  npon  a  new  eooaldwatiaa  he- 
twoon  tho  promiaor  and  oroditort  OkapUm^.  AMmnkt^B  Arib  671  66  Am. 
Bop.  681|  Tkidai  ▼.  TmMmy,  t  Stroh.  177|  46  Am.  Doe.  ei7t  ■>&  astsf 
Dwrham  t.  AiUigt^  1  Strdb.  6;  47  Am.  Doe.  64i  aad  aeloi  oxtoadod  aole 
imUwimBmk^  CMv,  6t  Am.  Doe.  tt6|  JWafcsm  t.  CTepma%  61  Ti  JWw 


6b88lbb  V.  GBira. 

pi  wnooMnst  SL] 

TRADB-MABn  ABB  voa  TKS  Fuspoa  of  pointing  ont  the  oonei^  sflghs  or 
ownorahip  of  tho  gooda  to  wUoh  thojaio  appUodp  or  tho  doalor^apiaooof 
bnainoaa;  aad  thoj  nanally  Inolado  tho  namo  of  tho  aianafaoturor  or 
doalor,  though  thoj  aomotimoa  ooaabt  of  aomo  norol  dorioo^  arUlraiy 
oharaotw*  or  fanqy  word,  appUod  without  apoolal  moanlag^  and  iridth 
by  nao  and  repntation  oomoo  to  aorro  tho  aamo  paxpoao. 

▲  TiADa  Mabx  oa  Kamb  oav  Paoraor  ohlt  tks  Owvaali  Taasa  ea 
Bosnran^  and  oannot  do  thia  to  tho  oztont  of  proelading  othora  from 
oanying  on  a  llko  trado  or  bnainooi^  prondod  th^  do  ao4  ao  oanj  It  oa 
aa  to  miaload  Inoantiona  porsona  into  tho  boUof  thai  thoy  are  flmiH^g 
with  him  or  pnrohaaing  tho  prodnota  of  hia  mannfaotaw^ 

XhuDi-MABn.  —  Thb  Wohm  ** ffiAPAffln  WAfia^"  IfsniiisiBS  4im 
(Jasn  aa  a  part  of  a  trado-mark,  oaaaot  gite  ai^  eiaiaalfe  ili^  la  tha 
aao  of  thooo  worda. 


June,  189L]  Qmslui  v.  Obisi.  SI 

Tausm-mMMMB^fhmnjaan  m  YiOLkiom  abb  m  Dnaonom.  —91m  ImI 

AidMDiwitei  for 


bjMuiilMr 
«f  tilt  hMtr^f  tnd»-aMrk»  vlMM  kb 
is  Mil  wtsdy  9BtA  tkft  IffM  WHM  fA  tkft  whhii  f iflti  iw  lad  kit  pIttM 
«f  tarfBMi  •!•  pilBted  «i  Mdh  Ub4>  nd  «kin  fa  BOlMiif  to  Indkato 
ttellMfaMlliBfl  hfa  goodiMiad  firtfatgoodi  minifMrturtil  andiold 


Sun  fbr  an  injimetioii.  The  prayer  of  the  oompIainaDt  wai 
granted.  He  was  a  druggist  in  Hilwaakeei  manofaoturing 
and  gelling  an  alleged  medidne  for  the  relief  of  headache, 
pot  np  in  small  boxes,  each  containing  a  label  printed  in 
blaok  on  white  paper,  in  these  words  *'  Gessler's  Magic  Head- 
ache Wafers;  a  positive  core  for  headache  and  neuralgia. 
NoTor  fail  if  taken  as  directed.  Directions:  To  prepare  the 
wafer,  put  it  into  a  glass  of  water;  leave  there  until  it  is  per- 
feetly  soft  (about  i  to  1  minute),  place  it  in  the  mouth  when 
•oft,  and  swallow  with  a  drink  of  water;  repeat  in  about  an 
hour  if  necessary.  Man'fd  by  Max  Oessler,  manuf 'g  chemist, 
Milwaukee,  Wis.  Price  85  cents.  For  sale  at  all  drug  stores.^ 
Each  box  was  inclosed  in  a  wrapper  on  which  was  printed  on 
the  one  side  the  words,  **  Gessler's  Magic  Headache  Wafers*; 
and  on  the  other  side,  ^  Beware  of  imitations.  These  wafers  are 
a  goaranteed  curs  for  sick  and  nervous  headache  and  neural* 
gia.  They  are  indorsed  by  physicians,  and  sold  at  drug 
stores  everywhere.  Price  86c.  a  box**;  and  on  another  side, 
*«  Trade-mark  registered  U.  8.  Patent  Office,  Sept  26, 1888. 
Mann&etured  only  by  Max  Gessler,  Milwaukee,  Wis.  Gen- 
eral depots,  —  London,  New  York,  OMcago^  Milwaukee,  8i 
PauL  Will  be  sent  prepaid  upon  receipt  of  86  cents,  if  your 
druggist  does  not  keep  them.**  The  defendant  was  also  a 
dmggisi  in  Milwaukee,  engaged  in  manufacturing  and  selling 
wafiBfa  put  up  in  boxes  of  nearly  the  same  sise  and  form  as 
the  boxes  used  by  the  plaintiff.  On  the  outside  of  defendantfs 
bosee  were  labels  on  which  were  printed:  '*  W.  J.  Brown's  Al« 
pha  Wafers;  a  guaranteed  cure  fer  headache  and  neuralgia. 
Never  lUl  if  taken  as  directed.  Directions:  To  prepare  the 
waJbr,  put  it  into  a  glass  of  water;  leave  there  until  it  is  per- 
fectly soft,  about  i  to  1  minute;  place  it  in  the  mouth  when 
soft,  and  swallow  with  a  drink  of  water.  Repeat  in  about 
an  hour  if  necessary.  Manufactured  at  Brown's  Pharmacy, 
Marquette,  Michigan.  Price,  86  cts.  For  sale  at  all  drug 
stores.''    The  defendants  boxes  were  indoeed  la  wrappers,  on 
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on  the  one  lide  of  which  were  the  wordi,  ^  Alpha  WalSui  ht 
Headache  and  Neuralgia'';  and  on  the  ether  lide^  ^  Alpha 
Tafbii  are  porely  vegetable^  perfectly  harmleMi  pleasant  to 
take,  and  are  sold  on  a  guarantee.  They  are  indorsed  bj 
physicians,  and  sold  at  drug  stores  eyerywhere.  Price  86e» 
a  box.  Copyright  applied  tcf/*  And  upon  another  side,  la 
red  ink  <hi  white  paper,  were  the  words,  ^  Manu&ctured  oiilj 
at  Brown's  Pharmacy,  Marquette,  Mich.  Will  be  sent  pt»> 
paid  upon  receipt  of  86c.  if  your  druggist  does  not  keep  them. 
General  depots,  —  New  York,  Chicago^  MarquettCi  St.  Paid, 
Detroit" 

Bloodgood^  Bloodgood^  amd  Kemper^  ton  the  appellant 

WviM§r^  Flandmtf  Bmiih^  Bathm,  and  Ftla«|  fiur  the  respond* 
ent 

Cassodat,  J.  ^  It  seems  to  be  the  office  of  a  trade-mark  to 
point  out  the  true  source,  origin,  or  ownership  of  the  goods  to 
which  the  mark  is  applied,  or  to  point  out  and  designate  a 
dealer's  place  of  business,  distinguishing  it  from  the  business 
locality  of  other  dealers  ":  Marshall  v.  Pinkham^  62  Wis.  678; 
88  Am.  Rep.  768.  Such  trade-mark  usually  indades  the  name 
of  the  manufacturer  or  dealer,  as  the  best  designation  of  such 
source,  origin,  ownership,  or  place  of  business:  Howard  y.  Park^ 
N.  Y.  Sup.  Ct  1882,  21  Am.  Law  Reg.  644,  and  note.  Some- 
times, however,  it  consists  of  some  novel  device,  arbitrary  char* 
acter,  or  fancy  word,  applied  without  special  meaning,  and 
which  by  use  and  reputation  comes  to  serve  the  same  purpose: 
In  re  Trade-Mark  ""  Alpine,''  29  Gh.  Div.  877;  In  re  Jamee'e 
Trade-Mark  {James  v.  Soulby),  88  Ch.  Div.  392;  Jay  v.  Ladler^ 
40  Ch.  Div.  649;  In  re  Axutralian  Wine  Importers,  41  Ch.  Div« 
278;  American  8.  L.  B.  Co.  v.  Anthony,  15  R.  L  338;  2  Am- 
St  Rep.  898;  Selehaw  v.  Baker,  93  N.  Y.  69;  46  Am.  Rep.  169. 

In  the  case  at  bar,  the  plaintiff  appears  to  have  rightfully 
used  a  label  upon  a  box,  and  a  wrapper  on  the  same,  upon 
which  were  the  words,  **  Gessler's  Magic  Headache  Wafers, 
manufactured  by  Max  Qessler,  manufacturing  chemist,  Mil- 
waukee, Wis.,''  as  designating  the  medicine,  prepared  and  sold 
by  him  at  his  place  of  business  in  Milwaukee,  as  *'  a  positive 
cure  for  headache  and  neuralgia."  Such  or  some  other  desig- 
nation is  undoubtedly  essential  to  protect  and  increase  his 
sales  of  such  medicine,  which  is  said  to  be  meritorious.  For 
that  purpose  courts  may  protect  him  against  infringement, 
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and  Um  poblio  against  deoeptioiit  to  hia  damaga.  But  it  is 
only  hia  trade  and  hia  bnainess  whioh  are  thna  to  be  protected 
bj  hia  trade-mark.  It  gaye  him  no  monopoly  of  the  headaehe 
bnnnen.  He  had  no  patent  upon  the  mixture  or  preparation 
eonetitatiog  hia  medicine.  There  is  no  claim  that  the  defend- 
ant ia  predaded  firom  manufacturing  or  selling  such  medicine 
bj  reason  of  any  contract  or  trust  relationship  with  the  plain- 
tut  These  things  being  so,  the  plaintiff  had  no  ezolasiye 
right  to  such  mixture,  preparation,  or  sale:  Chtidwiek  ▼•  CovM^ 
151  Mass.  190;  21  Am.  St  Bep.  442.  The  defendant^  or  any 
other  person,  therefore,  was  at  liberty  to  manufacture  or  sell, 
as  bis  own,  a  similar,  or  even  the  same,  mixture  or  preparation 
as  a  cure  for  headache,  proyided  he  did  so  in  a  manner  not 
calcalated  to  mislead  incautious  persons  into  the  belief  that 
they  were  buying  the  medicine  manuflEUStured  and  sold  by  the 
plaintiff  or  some  one  else:  CftodwMi  y.  CwM^  161  Mass.  190; 
21  Am.  St  Bep.  442.  Bee  91bo  Singer  Mfg.  Oo.Y.Loog,L.  R.  6 
App^  0.  IS. 

The  medicine  sold  by  the  defendant  as  a  ''  cure  for  head- 
ache and  neuralgia''  was  put  up  in  boxes  similar  to  those 
used  by  the  plaintiff,  and  purported  to  be  ''  manufactured  at 
Brown's  Pharmacy,  Marquette,  Mich.''  Upon  each  box  there 
was  a  label  containing  the  words,  ^'  W.  J.  Brown's  Alpha  Wa- 
fers," or  '*  Brown's  Alpha  Headache  Wafers  ";  and  the  wrap- 
par  thereon  contained  the  words,  '^  Alpha  Wafers  for  headache 
and  neuralgia,  manufactured  only  at  Brown's  Pharmacy,  Mar- 
quette, Mich."  There  is  no  claim  that  the  medicine  sold  by 
the  defendant  was  not,  in  fact,  manufactured  by  Brown  in 
Michigan,  as  thus  stated.  As  indicated.  Brown  had  the  legal 
right  to  manufacture  such  medicine,  and  sell  or  authorize  the 
sale  of  it,  as  his  own,  in  a  manner  not  calculated  to  mislead 
inoautiooa  persons.  He  had  the  same  right  to  build  up  a 
trade  for  the  medidne  so  manufactured  by  him,  through  the 
agency  of  the  defendant,  and  haye  the  same  protected  by  his 
tnide*mark,  as  the  plaintiff  had:  Brown  Oh$mieal  Co.  y.  Myer^ 
SI  Fed.  Bep.  453.  There  is  no  claim  that  the  defendant  oyer 
used  upon  any  of  his  boxes,  or  in  any  of  his  labels  or  wrap* 
pen,  the  words,  "  (lessler's  Magic,"  or  either  of  those  words, 
in  oonnection  with  other  words  or  alone,  or  that  he  eyer  in  any 
way  indicated  that  the  medicine  so  sold  by  him  was  manufac* 
tared  by  the  plaintiff,  or  in  Wisconsin,  or  by  any  other  person 
than  Brown,  at  Marquette,  Michigan.  It  is  therefore  yery 
manifest  that  the  defendant  neyer  infringed  the  plaintiff's 
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trade-mark,  unleM  he  did  lo  by  the  use  of  the  word  ^  W^Aam/^ 
or  the  words  ^  Headaohe  Wafers,'^  or  the  words  **  a  goaranteod 
cure  for  headaohe  and  neuralgiay^  or  ^  a  poaitiTe  eore  tot  head* 
aohe  and  neuralgia.'' 

It  appears  that  the  plaintiff  regiitered  aa  Ua  trade-mark 
the  wordi  **  Uagio  Headaohe^*  but  he  neither  has,  nor  ooold 
have,  any  exclusive  right  to  those  words,  in  a  case  like  thi% 
by  reason  of  suoh  registration,  nor  does  his  counsel  claim  any: 
TVadd-fliari  Cosm,  100  U.  8.  82.  Besides,  as  stated,  the  de- 
fendant has  never  used  the  word  ^  Hagio "  at  all;  and  saoh 
registration,  if  valid,  would  not  give  the  plaintiff  any  right  to 
the  word  "Headache''  al<Hie,  or  in  some  other  connection: 
Corbin  v.  Oavld,  188  U.  8.  808.  True,  the  directions  on  <be 
label  used  by  the  defendant  are  substantially  the  same  as  the 
directions  on  the  plaintiff's  labeL  But  the  plaintiff  makes  no 
claim  to  any  oopyright  upon  such  directions;  and  it  is  not  <bo 
oflSce  of  a  trade-mark  to  "  authorise  a  monopoly  upon  firag- 
ments  of  the  language,  nor  the  exclusive  appropriation  of  words 
in  common  use  descriptive  of  common  objects  and  qualities. 
It  has  often  been  decided  that  words  which  were  merely  de- 
scriptive of  the  kind,  nature,  style,  character,  or  quality  ot  the 
goods  or  articles  sold  cannot  be  exclusively  appropriated  and 
protected  as  a  trade-mark'*:  Manhall  v.  Pinkhamj  62  Wis.  678; 
88  Am.  Rep.  766.  8ee  also  In  re  Ander$&n^9  TVade-mari,  26  OIl 
Div.  409;  Stre$t  v.  Union  Bank,  30  Oh.  Div.  166;  In  f$  JamMf$ 
TradB'^nark  {James  v.  Parry),  81  Ch.  Div.  840;  ManufadMrinf 
Oo.  V.  2Vatn«r,  101  XT.  8.  61;  (Boodff$ar  eU.  Oo,  v.  Ooodyear  RtUh 
her  Co.,  128  U.  8. 698. 

We  must  hold  that  the  words  ^  Headache  Wafers,"  as  used 
by  the  plaintiff,  whether  together  or  separately,  are  each  in 
common  use  descriptive  of  common  objects  and  qualities,  and 
hence  he  has  no  exclusive  right  to  the  same  as  a  trade-mark; 
and  consequently  there  has  been  no  infringement  of  the  plain- 
tiff's  trade-mark  by  the  defendant 

The  learned  counsel  tot  the  plaintiff  contends,  however,  that 
assuming  that  no  specific  trade-mark  had  been  infringed,  yet 
that  the  general  similarity  in  appearance  between  the  wipers, 
boxes,  labels,  and  wrappers  used  by  the  defendant  and  those 
used  by  the  plaintiff  was  suoh  as  to  mislead  customers  exer» 
cising  ordinary  caution  into  purchasing  *'  W.  J.  Brown's  Alpha 
Wafers,"  or  *'  Brown's  Alpha  Headache  Wafers,"  as  and  for 
**  Oessler's  Magic  Headache  Wafers,"  manufactured  and  sold 
by  the  plaintLE    Undoubtedly,  where  the  similarity  is  suoh 
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as  ifl  Kkely  to  thus  deoeivt  the  pnblio  to  the  Injorjr  of  a  priyate 
dealer,  an  injanction  may  be  granted:  McLean  ▼.  Fleming^  96 
n.  &  245;  Canon  t.  Dry,  89  Fed.  Rep.  777;  Frost  ▼.  Rindskopf^ 
42  Fed.  Rep.  408;  Jay  t.  Ladler,  40  Ch.  Diy.  649;  In  re  Dunn'$ 
Trado^mark,  41  Gb.  Diy.  489.  But  wherei  as  here,  there  ia  no 
aoch  Babstantial  eimilarityi  and  where  there  ia  nothing  indi- 
eating  that  the  defendant  ia  selling  his  goods  as  and  for  the 
goods  mannfactored  or  sold  by  the  plaintiff,  no  injunction 
should  be  granted:  Liggett  Jt  M.  Tobacco  Co.  y.  Finzer^  128  XT.  8. 
18S;  Ooodyear  etc.  Co.  y.  Goodyear  Rubber  Co.,  128  U.  8.  598; 
Corbin  ▼.  Oould,  188  U.  8. 306;  Philadelphia  N.  M.  Co.  y.  Rorm, 
40  Fed.  Rep.  585;  Fleisehmann  y.  Starkey,  25  Fed.  Rep.  127; 
Browi^  Chemical  Co,  y.  Myer,  81  Fed.  Rep.  458;  Singer  Mfg.  Co. 
y.  Loogj  L.  R.  8  App.  Oas.  16;  In  re  Andereon^e  TVade-Tnark,  26 
Ch.  Diy.  409;  Street  T.  Union  Bank,  80  Ch.  Diy.  156;  In  re 
Jametfe  Trade-mark  (/ainsa  y.  Parry),  81  Ch.  Diy.  840. 

After  a  eaiefiil  oonsiderationy  we  are  constrained  to  hold  that 
the  plaanttff  made  no  showing  entitling  him  to  an  injunction. 

By  the  Cousr. — The  order  of  the  drouit  court  is  reyersed, 
and  the  cause  is  remandedi  with  direction  to  dissolye  the  in* 
junction,  and  for  fttrther  proceedings  according  to  law. 

Xaina^UBxa^PinffosB  ov.— 'A  is«d»>iiMrk  nay  eoodsfc  of  a  bub*  « 
Aenae  er  pMoUar  ftrraiigoiiMnl  of  wordi,  vid  ii  stod  to  dangiutto  oortela 
SMdi  wmamSmtibafd  by  m  fMurtwolHr  ponoat  Solk  Oigetr  Oo.  t.  Pam^  16  OoL 
Ml  as  Am.  81  Rifw  S79l  ud  BOtei  Aftfr.  Af4i48  P^  St  e28|  24  Alb 
etRiffk  S7B»«idBoU. 

Taiiis^iiAasB— FACKAsa  nr  Whioh  AanaLSi  WaAPPso^  HOS,^Th« 
rin^  ilMp%  or  nodo  of  ooootnotun  of  tho  pookogo  in  whioh  gooda  art  pltood 
liait«lllMtS9ratiotUNiMainid»>marks  Aflr.  He^  Itt  P^  8k  SBl 
alia.  8t  Bai^  871^  oad 


BraBLOW  V.    SIGKLB8. 
ffO  WuuosuVt  Ml] 
— DiMASii^  wnn HOT  SsosHm.— ATordiotfot 
Sfo  thoMaad  doOaia  lor  plalaliC  a  marriod  wcmao,  Ii  not  onooonro  whoB 
Iho  ovidoooo  ihowa  thai  oho  had  for  a  long  timo  boon  oobjootod  ta  on** 
tnalBMBi  aad  abnoo  bj  tho  dofondantoi  onlminating  in  hor  proo* 
boforo  a  jnatloo  of  tho  poaoo  on  a  ohargo  of  adaltory. 
MuKSOOS  PaosaaonoH.  *- KnonroB  is  Apmhwiblb  nr  Fatob  ov  thb 
PLAnmw  TO  Show  What  Ooovbbbb  at  tho  ttmo  and  plaoo  when  and 
vhoro  oho  wao  ohaigod  with  tho  oommionon  of  tho  orimo  of  adaltory,  if 
thooo  bmUbs  tho  ohargo  were  there  preeont  and  elaim  that  they  inado 
ohargo  on  aoooont  of  what  there  happened.    Snob  oridonoe  ie  ad* 
Bot  beeanee  it  tmdo  to  proro  the  innooenoe  of  the  plaintil^  bal 
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beoMue  il  mkj  tend  to  ihovr  tiwl  wlial  ooourred  didaol  oonttitato  piob« 
abl«  oaase  for  th«  pro86oatlon«  and  perhapi  it  maj  alio  ba  admiasibla  at 
tending  to  show  innooenoe  of  the  orime  dharged. 
FRAcnos  — EviDBMroB.~WKna  a  Wnmsas  buho  8wm  in  reaponding 
to  a  question  makea  an  answer  whioh  ia  not  admissible^  the  party  in- 
jured thereby  should  okOTe  to  strika  it  out|  and  failing  to  do  thii^  oannot 
afterwards  oomplain. 

IftALIOIOaS    PROSlOaTIOlf. — JUDOKKNT  OV    A  JUBTIOS  OF    THl  .PBA0B  Dtth 

OHAROiNO  THX  AooTOKD  is  pHma/ode  avidenoe  of  want  of  probable  caaie 
for  his  prosecution. 

WinUer,  FlanderSj  SmUhj  BoUum^  and  VUa$,  and  KirUand 
and  ffrtmrn,  for  the  appellants. 

Rogen  and  HdUj  and  Oeorg$  W.  Birdf  for  the  respondent. 

Obton,  J.  This  action  is  brought  by  the  plaintiff  against 
the  defendants  for  malicions  prosecution  in  making  and  pro- 
curing to  be  made  a  complaint  on  oath  before  a  justice  of  the 
peace,  charging  her,  by  the  name  of  Clara  Bobbins  SiokleSi 
with  haying  committed  adultery.  The  defendant  B.  Z.  Sickles 
denied  only  the  malice,  want  of  probable  cause,  and  intent  to 
injure,  and  alleged  good  faith  and  honest  belief,  and  good 
reason  to  believe  the  charge  was  true,  and  that  he  had  been 
so  informed,  and  that  her  general  reputation  for  chastity  was 
bad.  The  defendant  Zachariah  Sickles  made  the  same  denials 
and  allegations,  and  in  addition  thereto,  that  he  had  nothing 
to  do  with  the  prosecution.  It  appears  that  the  plaintiff 
was  formerly  the  wife  of  John  Sickles,  the  brother  of  B.  Z. 
Sickles,  and  son  of  Zachariah;  and  from  the  testimony  ad- 
mitted to  show  the  malice  of  the  defendants,  it  appears  that 
she  had  been  for  a  long  time  the  subject  of  their  outrageous 
bad  treatment  and  abuse,  to  an  extent  which  it  is  not  neces- 
sary or  proper  to  mention  beyond  this  general  statement. 

The  jury  found  a  verdict  for  the  plaintiff  of  five  thousand 
dollars;  and  it  may  as  well  be  said  here,  in  answer  to  the  last 
point  made  in  the  brief  of  the  learned  counsel  of  the  appel« 
lants,  that  we  think  the  verdict  was  warranted  by  the  testi* 
mony,  and  is  not  excessive  in  amount.  The  testimony  is  very 
voluiniiious,  and  there  is  no  occasion  for  reviewing  or  making 
any  statement  of  it  on  any  question  going  to  the  merits  of  the 
case,  and  we  shall  therefore  confine  ourselves  to  the  assign- 
ments of  error. 

1.  It  seems  that  the  adultery  charged  was  mainly  located 
at  the  place  and  on  the  occasion  of  a  certain  picnic  at  the 
house  of  the  witness  Charles  Woelfer,  in  the  town  of  Deerfield, 
about  the  1st  of  September,  1886,  and  the  said  witness  was 
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askad  as  to  the  plaintiflTs  oondocti  Bitiiationi  and  circum- 
8tance0  while  at  and  about  aaid  picnic,  in  order  to  show  that 
she  waa  not  guilty  of  the  act  charged,  at  least  on  that  occasion. 
The  offer  of  this  testimony  was  objected  to  by  the  learned 
counsel  of  the  appellants,  on  the  ground  that  the  plaintiff's 
goilt  or  innocence  was  not  at  issue  in  the  case.  The  court 
held  that  it  was  proper  to  offer  such  proof^  it  appearing  that 
the  transactions  at  that  picnic  were  the  foundation  of  at  least 
part  ot  the  testimony  on  the  examination  before  the  justice. 
The  husband  of  the  plaintiff,  John  Sickles,  was  at  the  picnic^ 
and  knew  something  of  the  conduct  of  his  wife  on  that  occa- 
sion. The  defendants  state  in  their  answer  that  B.  Z.  Sickles 
was  informed  b>  diyers  persons  that  the  plaintiff  was  guilty 
of  the  charge,  and  if,  in  their  defense,  the  grounds  of  the 
charge  were  in  part  what  occurred  at  that  picnic,  they  must 
have  been  informed  of  it»  The  defendant  B.  Z.  Sickles  testi- 
fied  that  he  was  informed,  at  least  in  part,  of  what  occurred 
there.  This  evidence  scarcely  raises  the  question  whether  it 
was  proper  for  the  plaintiff  to  prove  her  innocence.  It  was,  to 
the  extent  offered  and  admitted,  proper  to  show  that  nothing 
occurred  at  the  picnic  of  a  suspicious  character,  or  that  con- 
Btituted  probable  cause  for  the  complaint  It  was  incumbent 
on  the  plaintiff  to  prove  a  want  of  probable  cause,  and  if  her 
offense  was  located,  even  in  part,  as  seems  to  have  been  the 
case,  at  or  about  that  picnic,  or  confined  to  that  occasion,  she 
must  go  there  to  show  the  want  of  probable  cause,  and  show, 
if  she  can,  that  nothing  occurred  on  that  occasion  to  justify  or 
excuse  the  prosecution.  This  would  seem  to  be  directly  within 
the  issue.  But  the  testimony  offered  may  have  been  proper 
even  to  prove  negatively  that  the  plaintiff  was  innocent  of  the 
charge.  It  is  proper  for  the  defendant  to  introduce  evidence 
tending  to  show  that  the  plaintiff  was  guilty  of  the  charge, 
both  in  proof  of  probable  cause  and  in  mitigation  of  damages, 
and  without  proof  that  he  was  informed  of  the  testimony  be- 
fore he  made  the  charge:  Bacon  y.  Toume,  4  Cush.  217;  BeU 
V.  Pearcy^  6  Ired.  83;  Plummer  v.  Oheen^  8  Hawks,  66;  14 
Am.  Dec  572;  1  Billiard  on  Torte,  471.  The  guilt  of  the 
plaintiff  being  a  proper  issue  for  the  defendant,  there  appears 
DO  good  reason  why  the  plaintiff  may  not  rebut  such  evidence 
given  or  anticipated,  and  show  that  she  was  innocent  of  the 
charge;  and  if  the  defendant  may  do  this  without  showing 
any  previous  knowledge  of  the  testimony,  why  may  not  the 
plaintiff?    But  it  seems  to  be  held,  in  the  cases  cited  by  the 
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letrned  oonnsel  of  the  appellants,  that  such  evidenoe  !s  proper 
for  the  plaintiff  if  the  defendants  had  knowledge  of  it  before 
they  commenced  the  prosecution:  Cecil  y.  Clarb,  17  Md.  608; 
King  t.  Cotnin^  11  R.  I.  682.  The  prosecution  seems  to  have 
been  based^  in  part  at  least,  on  what  the  defendants  had  been 
informed  took  place  at  the  picnic,  and  the  defendant  B.  Z. 
Sickles  testified  that  one  Timothy  O'Herrin  told  him  that  he 
was  at  the  picnic,  and  saw  the  plaintiff  and  Tony  Hoover  to* 
gether  under  very  suspicious  circumstances  in  Woelfer's  barn. 
This  certainly  put  the  defendant  on  inquiry  of  the  plaintiff's 
conduct  at  the  picnic  generally,  and  it  may  properly  be  in- 
ferred that  he  was  informed  of  it.  This  would  make  the  evi-* 
dence  offered  admissiblCi  according  to  the  position  assumed 
by  the  learned  counsel  of  the  appellants. 

2.  The  witness  Charles  Woelfer  testified  that  the  plaintiff 
was  at  the  picnic,  and  at  one  time  she  was  in  a  tobacco-shed 
while  it  rained,  ?rith  others;  and  her  husband,  John  Sickles, 
came  in  and  spoke  to  her.  The  fritness  was  then  asked  by 
the  plaintiff's  counsel,  **  What  did  he  say  to  her?  "  This  was 
objected  to  by  the  defendants'  counsel.  The  court  ruled  that 
the  plaintiff's  counsel  ''may  show  what  took  place  there." 
This  ruling  was  excepted  to  by  the  defendants'  counseL  This 
must  have  been  understood  to  mean  what  took  place  between 
the  plaintiff  and  others,  with  a  view  of  showing  that  nothing 
improper  took  place,  so  far  as  the  plaintiff  was  concerned,  as 
the  court  had  already  ruled  that  the  transactions  at  the  pic- 
nic were  proper  to  be  shown  with  that  view.  It  follows,  therefore, 
that  the  court  virtually  sustained  the  objection  to  the  question 
asked,  and  suggested  the  proper  question, ''  What  took  place 
there?"  But  the  witness  volunteered  to  answer  the  question 
as  put  by  the  counsel,  rather  than  to  answer  the  question  as 
modified  by  the  court,  and  he  answered:  *'  Well,  he  says:  *  Yon 

Q        d  d n  w el  What  are  you  doing  in  here  amongst 

all  these  men?'  and  he  kind  of  made  towards  her,  and  she  cried, 
and  says  she  had  come  out  of  the  rain."  This  is  claimed  by 
the  learned  counsel  of  the  appellants  to  be  such  an  error  as 
ought  to  cause  a  reversal  of  the  judgment  Besides  its  im- 
materiality, the  learned  counsel  contend  that  this  improper 
answer  was  responsive  to  the  question,  and  was  calculated 
to  prejudice  the  jury  against  the  defendants,  they  being  the 
father  and  brother  of  the  plaintiff's  low  and  brutal  husband, 
and  by  showing  that  hatred  and  abuse  of  the  plaintiff  were 
the  characteristics  of  the  whole  family.    The  answer,  as  well 
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as  th«  original  questioDy  was  dearly  impvopir.  What  iho 
husband  said  on  that  oooaaioQ  had  nothing  to  do  with  this  oon« 
duct  of  the  plaintiff  in  respoot  to  the  orime  ohargedi  and  it 
can  easily  be  seen  how  the  plaintiff's  oounsel  oould  nse  this 
answer  as  a  make-weight  beforo  the  jury.  There  was  already 
too  much  testimony  of  this  husband's  abnsiTO  treatment  of 
his  wife,  the  plaintiff,  to  be  justifted,  ezoept  as  being  connected 
with  that  of  the  defendants,  without  adding  to  it  this  horrible 
instance  of  it  occurring  in  the  absence  of  the  defendants.  But 
this  was  not  the  error  of  the  ooort  The  court  mled  correctly. 
The  plaintiff's  oounsel  ought  to  have  withdrawn  or  modified 
the  question,  and  perhaps  they  intended  to  do  so,  and  would 
bare  done  so  if  the  witness  had  not  been  swift  to  answer  it. 
But  the  defendants'  oounsel  omitted  to  obtain  a  ruling  of  the 
eoort  upon  the  answer.  The  court  ruled  upon  the  question 
eorrecUy  by  suggesting  a  proper  one.  That  was  excepted  to, 
bat  it  was  no  error.  We  think  thai  the  conditions  were  such 
u  to  impose  upon  the  defendants'  counsel  the  duty  to  ask  the 
eoort  to  strike  out  the  answer,  and  if  that  motion  had  been 
denied,  it  would  ha^e  been  an  error  of  which  they  might  have 
cause  to  oomplain. 

8.  The  court  instructed  the  jury  that  ^  the  judgment  of  the 
justice  discharging  the  plaintiff  on  the  examination  is  prima 
foeU  evidence  of  want  of  probable  cause*  but  it  is  not  conclu- 
ate  on  the  subject,  and  you  are  to  determine  the  question,  con* 
sidering  that  fact  and  all  the  other  evidence  bearing  on  the 
question,''  eto.  This  is  assigned  as  error.  The  learned  coun- 
sel of  the  appellants  contend,  that  although  it  is  proper  to 
introduce  the  judgment  to  show  the  end  of  the  prosecution  as 
a  condition  i»recedent  to  the  action,  yet  it  ought  not  to  be  used 
to  their  disadvantage  in  the  action,  in  violation  of  the  maxim, 
Ra  inUr  alio$  ada  olUri  noeere  non  ds6s(,  as  it  was  in  a  pro- 
ceeding between  the  state  and  the  plaintiff,  in  which  the  de- 
fendants were  neither  parties  in  fact  nor  in  interest  or  privies, 
and  should  therefore  not  be  used  as  evidence  in  a  civil  action 
between  themselves  and  the  plaintiffs  to  prove  any  issuable 
fMt  against  them,  such  as  a  want  of  probable  cause  for  insti- 
tuting the  prosecution. 

The  rule  of  this  most  venerable  and  useful  maxim  cannot 
have  full  application  to  a  prosecution  before  an  examining 
maij^strate  in  this  state.  The  defendant  in  this  suit  was  the 
sole  complainant  who  set  the  prosecution  on  foot  against  the 
{daintifl^  and  who  had  the  right  to  produce  the  witnesses,  and 
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the  issae  was,  ^  probable  cause  for  charging  the  prisoner 
the  offense";  and  the  judgment  of  discharge  Is  based  upon  a 
''want  of  probable  cause";  and  if  ''the  complaint  was  willful 
and  malicious  and  without  probable  cause,"  the  justice  may 
'^  enter  judgment  against  the  complainant  for  all  the  costs  of 
the  proceeding,  including  witness  fees  ":  Rev.  Stats.,  sec.  4791. 
The  defendant  could  scarcely  be  treated  as  a  stranger  to  that 
proceeding  and  judgment.  The  justice  may  adjudicate  the 
same  issues  that  are  involved  in  this  case,  —  willful  and 
malicious  prosecution  without  probable  cause, — and  enter  a 
money  judgment  against  the  defendant.  Why,  then,  should 
not  the  same  judgment  be  at  least  prima  facU  evidence  against 
him  of  want  of  probable  cause  in  this  action?  This  is  a  very 
different  case  from  that  contemplated  by  the  above  maxim. 
It  seems  to  me  that  there  is  very  strong  reason  for  giving  the 
judgment  such  an  effect  in  this  action.  The  maxim  would 
have  much  greater  application  to  a  judgment  of  aoquittal  af* 
ter  the  trial  of  the  plaintiff  on  indictment  or  information.  The 
defendant  would  be  much  more  a  stranger  to  such  a  prooeed- 
ing  than  to  such  a  prosecution  before  an  examining  magistrate, 
and  the  judgment,  would  not  determine  the  same  issues.  In 
the  former,  it  is  guilty  or  not  guilty;  and  in  the  latter,  proba- 
ble cause  or  the  want  of  it  In  this  action,  the  plaintiff  must 
prove  want  of  probable  cause  and  malice  of  the  defendants  in 
instituting  the  prosecution.  In  that  case,  both  of  these  issues 
were  tried  and  found  against  them,  and  there  was  both  a  judg- 
ment of  discharge  and  one  against  the  complainant  for  the 
costs,  according  to  the  above  statute.  If  the  defendant  was 
not  strictly  a  party  to  that  proceeding,  he  was  at  least  privy 
to  and  interested  in  it. 

But  we  think  that  the  authorities  preponderate  in  favor  of 
the  introduction  of  the  judgment  of  discharge,  both  as  evidensa 
that  the  proceedings  were  ended,  and  as  prima  fade  evidence 
of  a  want  of  probable  cause.  Most  of  the  cases  cited  by  the 
learned  counsel  of  the  appellants  were  of  trials  and  acquittals, 
and  therefore  not  in  point  The  briefs  on  both  sides  on  this 
question  are  especially  able,  learned,  and  exhaustive.  The 
most  creditable  elementary  works  agree  npon  the  proposition 
that  '^  the  discharge  of  the  plaintiff  by  the  examining  magis- 
trate is  prima  facie  evidence  of  the  want  of  probable  cause, 
sufficient  to  throw  upon  the  defendant  the  burden  of  proving 
the  contrary":  2  GreenL  Ev.,  sec.  465;  Cooley  on  Torts,  184; 
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1  Am.  Lead  Cm.  268.  The  fidlowiog  ratboritlef  eHed  in 
respondent's  brief  sustain  the  proposition  with  snoh  oogent  and 
suffident  reasons  as  to  oommend  them  to  onr  judgment: 
Final  y.  Con,  18  W.  Va.  42;  NichoUm  r.  CoghiO,  6  DowL  A 
R.  18;  Fro9t  t.  Holland,  76  Me.  112;  Jom$  t.  Finch,  84  Va. 
240;  Johnstm  T.  Martin,  8  Mnrph.  249;  BosHek  t.  Rutherford, 
4  Hawks,  88;  Flummer  t.  Oheen,  8  Hawks,  68;  14  Am.  Dec. 
572;  Sappingtm  T.  WaUon,  60  Ma  88;  Brant  t.  Higgins,  10  Mo. 
728;  Caspermm  T.  SprotUe,  89  Mo.  89;  8harp$  t.  Johnston,  76 
Ma  670;  69  Mo.  667;  8trau$  t.  Toung^  36  Md.  264;  Cooper  t. 
ISterftod^  87  Md.  282;  Coekfidd  t.  Braveboy,  2  MoMuU.  270; 
89  Am.  Dea  124;  Qr^  t.  0%«5b,  7  Tex.  608;  68  Am.  Dec. 
92;  TPtSiams  t.  Fanmetor,  8  Mo.  889;  41  Am.  Dec.  647;  /oAn- 
•M  Y.  Ckamftsrs,  10  Ired.  287;  TRKiatiM  t.  Norwood,  2  Yerg. 
829;  BwnhMi  t.  SouiUard,  86  La.  Ann.  108;  PIoMan  y.  X<mm- 
aaa  Lottery  Co.,  84  La.  Ann.  246. 

It  is  onnecessary  to  reyiew  the  anthoritieB  cited  in  appel- 
lants*  brief.  Some  of  them  sustain  the  contention  of  the 
learned  counsel  of  the  appellants,  that  the  judgment  of  dis- 
ebarge  of  the  plaintiff  by  the  examining  magistrate  is  not  eYon 
prima  fade  OYidence  of  want  of  probable  cause;  but  we  cannot 
ccmcorin  the  reasons  giYen.  One  of  the  reasons  giYcn  is,  that 
there  is  no  solemnity,  certainty,  or  concIusiYeness  of  such  a 
judgment  oi  an  ordinary  justice,  who  is  likely  to  be  ignorant 
or  prejudiced.  The  law  presumes  the  justice  both  capable  and 
honest,  and  his  judgment  in  such  a  case  is  as  conclusive  as 
that  of  any  other  court  within  his  jurisdiction.  It  would  hardly 
do  to  test  the  concIusiYeness  of  the  judgments  of  other  courts 
by  the  same  rule  of  criticism  of  the  judges. 

We  must  hold,  therefore,  that  the  above  instruction  of  the 
eonrt  to  the  jury,  that  ^  the  judgment  of  the  justice  dischar* 
giDg  the  plaintiff  on  the  examination  is  prima  facie  evidence  of 
want  of  probable  cause,''  was  correct,  and  is  sustained  by  rea- 
son and  the  better  authorities. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is 
affirmed.  

Kauiboos  PaosMirnoH  ^  Bvidbnoi.  —  Defendant's  oondnot  and  declara- 
tiint  lad  tiM  lUaation  of  the  partiee  may  be  addooed  in  evidenoe  to  proTa 
Mlice:  Tmner  ▼.  WaOer,  3  Gill  ft  J.  377;  22  Am.  Deo.  329. 

MAUoiom  FBoeBoonoir —  Conviotion  or  Acquittal  bt  Justiob  of  thb 
PiAOi  Aa  BvnmiOK  of  Pbobablb  Causb.  —  A  conviction  before  a  justice  of 
ihs  pesos  ii  coacliisiTe  evidence  of  probable  oaose:  Adam$  t.  BichHell,  126 
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Ind.  HO}  SS  An*  St  Bepu  876^  sad  Mit.  la  mi  aeliMi  lor  malunons 
•ntion,  it  ii  proper  for  the  Jmdge  to  initroot  the  Jiuy  that  pblmtiff  had 
Mqnitted  by  a  fvMm  of  the  peaoei  OoUnU  t.  CottrtH  1S8  lad.  ISL  Vir 
logiaphie  aote  oa  aaViaol  ef  laHoiom  ptOMWtioi^  ■••  Mtm  ▼•  Biam^  M 
0k  Bop.  1SS-1«^ 


HiLBS  i;.  Atlbk. 

[80  WiaoonnM,  219.] 

IlBD%  BiKiiR&4TXOir  OH;  VAiLumi  TO  IxDBL  —  Uiidor  a  alalala  vofdrivg 
ea^  r^gifter  of  doeda  to  keep  indezea  in  whieh  tho  aamea  of  graatofa 
moat  be  entered  in  their  alphabetioal  order,  a  tax  deed  ia  aol  logaidad 
aa  rooorded  nor  aa  admiaaible  in  ofidenee  until  it  ia  indaiod. 

Ejbctmbnt.  Plaintiff  claimed  under  a  tax  titla.  ThB  oon- 
▼eyanoefl  upon  which  he  relied  were  excluded  from  eyidenoe 
becauae  they  had  not  been  indexed  by  the  xegitter  of  doeda> 
and  therefore  the  plaintiff  was  nonsuited. 

a$org$  L.  WiUiam  and  C.  0.  Bak$r,  for  the  appellant 

Xoaay  and  Woodward^  and  Oardn$r  and  Ooyiior,  for  the  re- 
spondents. 

Oassodat,  J.  It  is  in  eflbot  oonoeded  that  the  defendants 
were  in  possession  of  the  premises  during  the  times  in  ques- 
tion. The  plaintiff  claims  title  and  the  right  to  the  possesaicNi 
of  the  land  under  and  by  virtue  of  the  record  eyidence  of  the 
two  tax  deeds,  and  the  other  conyeyances  and  transfers  mon- 
tioned  in  the  foregoing  statement. 

We  are  forced  to  the  conclusion  that  the  record  of  the  quit- 
claim deed  from  the  county  to  Weston,  Kingston,  and  MinAr, 
dated  January  16, 1872,  and  the  record  of  the  tax  deed  from 
the  state  and  county  to  the  same  persons,  dated  January  7, 
1874,  were  properly  rejected  by  the  learned  trial  court  The 
statute  in  force  at  the  times  mentioned  and  now  is  to  the  oflfeot 
that  each  register  of  deeds  shall  keep  a  general  index,  eaoh 
page  of  which  shall  be  diyided  into  nine  columns,  with  heads 
to  the  respectiYe  columns  as  therein  mentioned,  the  third  of 
which  is  the  **  name  of  the  grantor,"  the  fourth  the  name  of 
the  grantee,  the  fifth  the  description  of  the  land,  the  sixth  tho 
nature  of  the  instrument,  and  the  seventh  the  book  and  page 
where  recorded;  and  expressly  requires  that  such  register 
**  shall  make  correct  entries  in  said  index  of  every  instrument 
or  writing  received  by  him  for  record  under  the  respective  and 
appropriate  heads,  entering  the  names  of  the  grantors  in  al- 
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phabetieal  order,"  etc.:  Bey.  State.,  aeo.  769.  Such  entriee 
operate  as  oonstrootive  notice  of  all  the  fausiB  therein  contained: 
iMemaHonal  L.  Jiu.  Co.  y.  ScgAm^  27  Wis.  640;  PHngU  y. 
Dunn,  87  Wia.  449;  19  Am.  Rep.  772;  Maxwell  y.  HaHmann^ 
50  Wis.  667. 

The  manifest  purpose  of  requiring  the  names  of  the  grantors 
to  be  thus  entered  in  the  general  index  in  alphabetical  ordor 
was  to  enable  persons  interested  in  the  title  to  the  land  to  ascer- 
tain by  an  inspection  thereof  whether  the  owner  had  parted 
with  or  been  depriyed  of  the  title  thereof  The  name  of  the 
owner  would  be  generally  known,  or  could  be  easilj  ascer- 
tained, and  then  whether  he  bad  transferred  or  encumbered 
his  title  could  be  readily  determined  by  an  inspection  of  such 
index,  when  properly  kepi  8o^  by  such  inspection,  it  could 
be  readily  ascertained  whether  the  county  had  conyeyed  or 
attempted  to  conyey  the  same  for  the  non-payment  of  taxes  or 
otherwise. 

In  respect  to  the  two  deeds  mentioned,  the  names  of  the 
grantors  were  neyer  entered  in  alphabetical  order  in  such 
general  index.  On  the  contrary,  the  only  entries  in  such 
alphabetical  order  were  the  names  of  grantees.  It  is  yery 
clear  that  such  entries  could  be  of  no  sendee  or  notice  to  any 
one,  since  no  one  could  be  expected  to  conjecture  who  might 
happen  to  be  a  grantee  in  a  tax  deed,  or  any  other  deed. 
Such  should  certainly  be  the  rule  in  respect  to  tax  deeds  by 
which  the  original  owner  is  divested  of  his  title  by  proceedings 
purely  statutory,  and  which,  to  be  ayailable,  must  be  strictly 
pursued:  PotU  y.  Cooleyy  51  Wis.  856;  Ramsay  y.  JJommel,  68 
Wis.  16;  HUes  v.  CaU,  75  Wis.  101.  It  is  to  be  remembered 
that  a  tax-title  claimant  cannot  maintain  ejectment  until  his 
tax  deed  is  recorded,  and  that  it  cannot  be  considered  as 
recorded  until  the  proper  entries  of  at  least  the  essentials  are 
made  in  the  general  index:  Rewiti  y.  Weekj  69  Wis.  444; 
Lander  y.  Bromley^  79  Wis.  872;  Cornell  UnivenUy  y.  Mead^ 
80  Wis.  887. 

It  follows  that  the  nonsuit  was  properly  granted. 

By  the  CiouBT.  The  judgment  of  the  circuit  court  is  af* 
firmed. 


0iHiS— Basisnumoy— NsuMBii  i  loa  Ihdkxivo.  —  In  order  that  a 
deed  may  ba  ooMtmetlTa  Botioa,  it  moat  be  dnly  and  properly  recorded  and 
indexed.  The  index  la  an  eieential  part  of  the  record:  Ritchie  ▼.  OrijffUhs,  I 
Wtih.  42S;  22  Aol  8t  Rep.  155,  and  note;  extended  note  to  Green  ▼•  Omr^ 
rwgfoa,  91  Am.  Deo.  109. 
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Statb  V.  Hbinbmann. 

[80  WlSCOHmi,  26S.J 

C6M8TITDTIONAI1  Law. — Thb  Pouob  Powbb  aw  a  Statb  Extends  to  til 
regnlaliong  affecting  the  lives,  limbs,  health,  oomfort^  good  order,  moralsp 
peace,  and  safety  of  society. 

CoNsnTunoNAL  Law — Pharmaot. — AStatutb  Rbquirinq  that  Etxet 
PxBBOH  Ejufimq  A  Pha&maot  store  or  shop  for  retailing,  compound- 
ing, and  dispensing  drugs,  medicines,  or  poisons  shall  be  a  registered 
pharmacist,  or  have  in  his  employ  a  registered  pharmacist,  and  provid- 
ing  that  every  person  desiring  to  become  a  registered  pharmacist  shall 
possess  certain  qualifications  prescribed  in  the  act,  to  be  ascertained  as 
therein  provided,  and  that  a  registration  fee^  not  exceeding  two  dolUiSi 
shall  be  paid,  is  coostitutionaL 

Prosecution  and  conviction  on  a  charge  of  keeping  a  pluu> 
macy  without  being  or  employing  a  registered  pharmaciBi. 

Henry  D.  Ryan^  for  the  appellant. 

Fethers^  Jeffris  and  Fifieldf  for  the  respondent. 

Cassoday,  J.  The  only  defense  here  claimed  is,  that  see* 
tion  12,  chapter  167,  Laws  of  1882,  as  amended  by  section  3, 
chapter  460,  Laws  of  1887,  imposing  the  penalty  for  the  offense 
named,  is  unconstitutional  and  void.  These  acts,  at  the  time 
named,  in  effect  required  that  every  person  keeping  a  phar> 
macy  store  or  shop  for  retailing,  compounding,  and  dispensing 
drugs,  medicines,  and  poisons  should  be  a  registered  phar- 
macist, or  have  in  his  employ  a  registered  pharmacist;  and 
that,  if  such  keeper  permitted  the  vending  of  drugs,  medi- 
cines, or  poisons  in  his  store  or  place  of  business,  except  under 
the  personal  supervision  of  a  registered  pharmacist  or  regis- 
tered assistant  pharmacist,  then  he  should  be  liable  to  a  penalty 
of  fifty  dollars.  To  become  such  registered  pharmacist,  or 
registered  assistant  pharmacist,  required  the  qualifications 
prescribed  in  the  acts,  to  be  ascertained  as  therein  provided, 
and  the  payment  of  a  registration  fee  in  an  amount  to  be  fixed 
by  the  board  of  pharmacy,  not  exceeding  two  dollars.  The 
first  act  gave  one  half  of  the  penalty  recovered  to  such  board, 
and  the  other  half  *^  to  the  school  fund  of  the  county  in  which 
the  suit  was  prosecuted  and  judgment  obtained":  Laws  of 
1882,  sec.  15,  e.  167.  But  the  second  act,  under  which  the 
ease  at  bar  is  prosecuted,  provides  that  '^  all  penalties  collected 
under  the  provisions  of  this  act  shall  inure  to  the  school  fund 
of  the  state.^    The  question,  therefore,  as  to  the  validity  of 
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the  act  by  reaBon  of  any  diversion  of  the  penalties  from  the 
school  fund  does  not  arise. 

The  first  objection  of  the  learned  counsel  for  the  defendant 
is,  that  the  acts  require  all  druggists  in  the  state  to  register, 
regardless  of  their  competency  or  experience  in  the  business, 
and  subjects  each  to  an  annual  license  fee  of  two  dollars. 
The  real  purpose  of  the  law  seems  to  be  to  prevent  any  drugs, 
medicines,  or  poisons  from  being  put  up  and  sold  in  such  store 
or  shop,  except  by  or  under  the  supervision  of  a  person  of  the 
requisite  qualifications,  to  be  ascertained  in  the  manner  pre- 
scribed. Was  it  not  within  the  power  of  the  legislature  to 
thus  protect  the  health  and  lives  of  citizens  throughout  the 
state  from  improper,  dangerous,  and  destructive  compounds, 
put  up  by  incompetent  or  inefficient  persons?  All  courts  agree 
that  the  police  power  of  the  state  extends  to  all  regulations 
affecting  the  lives,  limbs,  health,  comfort,  good  order,  morals, 
peace,  and  safety  of  society,  and  hence  may  be  exercised  on 
many  subjects  and  in  numerous  ways:  Baker  v.  Siate^  54 
Wis.  372;  SiaU  ▼.  Ryan^  70  Wis.  681.  In  speaking  of  such 
power,  Mr.  Justice  Field,  in  a  recent  case,  said:  ^'  The  posses- 
sion and  enjoyment  of  all  rights  are  subject  to  such  reasonable 
conditicms  as  may  be  deemed,  by  the  governing  authority  of 
the  country,  essential  to  the  safety,  health,  peace,  good  order, 
and  morals  of  the  community.  Even  liberty  itself,  the  great- 
est of  all  rights,  is  not  unrestricted  license  to  act  according  to 
one's  own  wilL  It  is  only  freedom  from  restraint,  under  condi- 
tions essential  to  the  equal  enjoyment  of  the  same  right  by 
others.  It  is  then  liberty  regulated  by  law**:  Onnoley  v.  C&rit- 
temen,  187  U.  S.  89. 

This  principle  has  been  applied  in  many  ways,  and  to  a  vari- 
ety of  vocations.  Thus  it  has  been  held  that  a  state  may  re- 
quire locomotive  engineers  therein  to  be  examined  and  licensed 
by  a  board  created  for  that  purpose,  and  make  it  unlawful  to 
operate  without  such  license:  Smith  v.  Alabama^  124  U.  S. 
465;  NoikvOU  ste.  IFy  Co.  t.  Aldbarna,  128  U.  S.  96.  So  it 
has  been  held  that  a  state  may  lawfully  regulate  the  manu- 
facture and  sale  of  oleomargarine:  PowM  v.  Penntylvania^  127 
U.  a  678,  affirming  P&wM  v.  C<mnumw$aUhj  114  Pa.  St.  265; 
60  Am.  Repw  8iS0;  CimmmueaUh  r.  Wei$$,  189  Pa.  St  247;  28 
Am.  St  Bq».  182;  People  v.  ArenAerg,  105  N.  Y.  128;  59  Am. 
Bepu  48&  So  it  has  been  held  that  the  state  may  lawfully 
require  eveij  practitioner  of  medicine  therein  to  obtain  a 
license  ftem  a  state  board  ereated  therefor,  as  evidence  of  Us 
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qualification  to  so  practice,  and  make  it  unlawful  to  practice 
without  first  obtaining  such  license:  Dent  v.  Wegt  Virginia^ 
129  U.  8.  114;  Eastman  r.  State,  109  Ind.  278;  68  Am.  Rep. 
400;  WiUiavM  v.  People^  121  111.  84.  A  similar  rule  has  been 
applied  to  the  practice  of  dentistry;  OoeneU  v.  State^  62  Ark. 
228;  8taU  r.  Vanderaluis,  42  Minn.  129;  StaU  y.  Creditor,  44 
Kan.  666;  21  Am.  St.  Rep.  S06.  Also  to  persons  engaged  in 
the  business  of  plumbing:  Singer  y.  State,  72  Md.  464. 

The  case  at  bar  was,  in  effect,  recently  decided  in  New 
Hampshire,  where  it  was  held  that  a  statute  of  that  state 
which  required  the  retailer  of  drugs,  medicines,  etc.,  to  submit 
to  an  examination  and  procure  a  license  is  within  the  police 
power  of  the  state,  and  is  not  a  tax  on  the  business,  nor  does 
it  deprive  of  property  without  due  process  of  law:  State  ▼. 
Forcier,  66  N.  H.  42.  In  that  case,  as  here,  it  was  claimed 
that  the  fee  required  to  be  paid  by  the  act  rendered  the  same 
illegal,  but  the  court  said:  ''The  fee  of  five  dollars  to  be  paid 
by  the  applicant  for  a  license  to  engage  in  the  business  of  an 
apothecary  and  druggist  is  merely  an  equivalent  for  the  ser- 
vice  rendered  by  the  commissioners  in  making  the  examina- 
tion and  issuing  the  license,  and  cannot  be  considered  as  a  tax 
upon  the  business,  or  as  depriving  the  applicant  of  his  prop- 
erty without  due  process  of  law":  State  y.  Farcier,  66  N.  H. 
42.  To  the  same  effect  is  Smith  y.  Alabama,  124  U.  S.  465; 
NaehviUe  etc.  ffy  Co.  y.  Alabama,  128  XT.  S.  96. 

The  cases  cited,  especially  those  from  the  supreme  court  of 
the  United  States,  overrule  the  defendant's  objection,  to  the 
effect  that  he  has  been  deprived  of  his  property  without  due 
process  of  law,  or  denied  the  equal  protection  of  the  law, 
within  the  meaning  of  section  1  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States.  Due  process  of  law, 
within  the  meaning  of  that  section,  is  secured  when  the  law 
operates  on  all  alike,  and  no  one  is  subjected  to  partial  or  ar- 
bitrary exercise  of  the  powers  of  government:  CalvnU  y.  Texas, 
137  U.  S.  692. 

So  it  is  manifest  from  the  authorities  dted  that  the  act  in 
question  is  not  open  to  the  objection  made  by  counsel,  to  the 
effect  that  it  delegates  legislative  power  to  the  board  thereby 
created.  The  vesting  of  such  and  similar  powers  in  boards 
created  for  the  purpose  has  been  quite  common  in  the  admin- 
istration of  the  law,  and  is  manifestly  a  legitimate  exercise  of 
legislative  power.  In  addition  to  cases  cited,  see  IVain  y.  J9oe- 
ton  Disinfecting  Co^  144  Mass.  523;  Trageser  v.  Oray,  73  Md, 
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250;  S6  Am.  St  Bap.  687.  To  perform  well  the  datfes  of  a 
pharmadrt  lequiree  special  edooation  and  skilL  The  persons 
engaged  in  such  service  have  intrusted  to  them  the  health  and 
lives  of  the  people,  and  hence  they  take  upon  themselves 
grave  responsibilities.  It  is  certainly  within  the  province  of 
the  legislature  to  protect  the  public  against  the  imposition  of 
incompetency  and  inefficiency  in  such  matters. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is  af- 
firmed. 

(Xmistitutiohal  Law — Pouos  Powu — 0svniinoN.  —  Th«  polioe  pow«r 
of  the  ctate  li  the  power  Tested  in  the  legialatare  to  enmct  moh  wholesome 
•nd  ressonable  Uws,  not  in  oonflict  with  the  state  or  federal  oonstitntion,  as 
may  be  eondueive  to  the  public  good:  State  t.  Moore,  104  N.  O.  714;  17  Am. 
St  Sep.  ees,  and  note;  People  ▼.  Wagner,  88  Mieh.  694;  24  Am.  St  Rep. 
141,  and  note. 

OojWfiiuTiOHAi.  Law —  Phasmaot.  —  As  to  the  oonstitntionali^  of  stat- 
■tas  regnlating  the  practice  of  pharmacy,  see  PeopU  t.  Moormamg  88  Mich. 
433;  State  t.  DonaUeon,  41  Minn.  74. 
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OosTiAcr,  Altuuno  Wsm'Sir,  bt  Parol.  —  Parol  evidence  is  admisnUe  to 
prove  that  a  written  contract  has  been  added  to^  changed,  or  snperseded 
by  an  oral  agreement  Therefore,  thongh  a  thrashing  machine  was  sdd. 
bj  a  contraet  in  writing  providing  that  if  within  five  days  from  its  first 
ase  it  should  fail  to  f  nlfiU  the  guaranty  given  with  it  notice  should  be 
given  to  the  vendor  or  his  agent,  stating  the  respects  in  which  it  had 
faQed,  and  that  the  defeetive  parts  should  be  returned  to  the  place  where 
reoeived,  the  vendee  may  prove  that  after  he  had  received  the  machine 
end  beoome  satisfied  it  would  not  fulfill  the  warranty,  he  notified  the 
agent  of  the  vendor,  and  offisred  to  return  it,  and  the  latter  thereupon  so- 
licited him  to  keep  the  machine  a  longer  time  than  the  contract  allowed, 
end  agreed  that  if  aU  defects  were  not  remedied  it  might  be  returned  to 
the  vendor. 

taioPAi.  Aim  AoiaT.  —  Av  Aourr  HAVura  Powsb  to  Sbll  thrashing  mn- 
diines  for  lua  principal  within  a  designated  territory  is  presumed  to 
have  anthority,  when  the  vendee  refuses  to  accept  a  machine  because  of 
defects  in  its  work,  to  agree  that  it  may  be  retained  on  trial  a  longer 
tine  tiino  apeoified  in  the  written  oontraot  of  sale^  and  that  it  should  be 
fixed  Qp  and  made  to  work  satisfaetorily. 

teiBAOf  hvwaamQ  that  All  CoNTRAon xaar  bb  ib  WRinBa.— Not* 
withstanding  a  elanse  printed  after  a  vendee's  signature  to  a  written 
oootraei  of  Mde^  stating  that  **  no  verbal  agreement  of  any  kind  apper- 
taining to  ibis  order  will  be  reoogniaed,  and  that  all  agreements  must  be 
in  writings*  the  agent  of  a  vendor,  having  power  to  make  the  origiMi 


88  Bannon  v.  C.  Aultman  &  Co.       [Wisconsin, 

■ale^  and  power  to  make  a  new  contract  in  writing,  is  authorised  to  enter 
by  parol  into  a  new  agreement  extending  or  modifying  the  termi  of  the 
original  agreement. 

Action  to  recover  the  consideration  paid  by  plaintiff  for  a 
thrashing  machine,  on  the  ground  that  it  did  not  fulfill  the 
warranty  under  which  it  was  sold.  Verdict  and  judgment  for 
the  plaintiff. 

Morris  and  Morris,  and  Burr  W.  Jones,  for  the  appellant. 

F.  /.  and  0,  F.  Lamb^  a^d  John  M,  Olin,  for  the  respondent 

CoLB,  C.  J.  In  this  case  the  plaintiff  seeks  to  recover  the 
consideration  which  he  has  paid  for  a  thrasher  which  the  de- 
fendant company  sold  him,  with  an  express  warranty  that  with 
proper  use  and  management  the  machine  would  do  as  good 
work  as  any  other  of  its  size  made  in  the  United  States.  The 
plaintiff  claims  to  have  fairly  tested  the  machine,  and  found 
it  defective  and  not  fulfilling  the  warranty,  so  he  returned  it 
to  the  place  and  person  where  it  was  received.  He  gave  two 
negotiable  promissory  notes  for  the  purchase-money,  one  of 
which  he  has  paid,  and  the  other  has  been  negotiated,  so  that 
he  is  liable  to  pay  it  to  the  holder  and  owner.  He  sues  txx 
the  full  consideration  paid  and  agreed  to  be  paid,  and  his 
right  to  recover  that  amount  cannot,  under  the  circumstances, 
be  disputed,  unless  he  has  lost  the  right  by  failing  to  do  some- 
thing which  the  contract  required  him  to  do.  The  ingenious 
counsel  for  the  defendant  has  assigned  twenty  errors  to  the 
rulings  of  the  court  below,  and  which  he  relies  on  for  a  rever* 
sal  of  the  judgment;  but  it  will  not  be  necessary  to  notice 
them  in  detail.  Our  view  of  the  main  question  involved  will 
practically  dispose  of  the  case. 

The  defendant  admits  in  its  answer  that  the  machine  was 
sold  by  E.  L.  Phelps,  its  agent,  to  the  plaintiff,  at  Madison, 
and  that  Phelps  had  authority  to  make  such  sale,  having  the 
charge  of  the  machine,  and  the  right  to  offer  it  for  sale  and  to 
sell  it.  The  plaintiff  signed  a  printed  order  or  contract  for  the 
machine,  which  contains  the  conditions  of  the  sale  as  first 
made.  The  material  clause  of  this  contract  provides  that  if^ 
inside  of  five  days  from  the  day  of  the  first  use,  the  machinery 
shall  fail  to  fulfill  the  warranty,  written  notice  shall  be  given 
the  defendant  company,  and  also  the  local  agent  from  whom 
the  same  was  purchased,  stating  wherein  it  failed  to  fulfill  the 
warranty,  and  a  reasonable  time  allowed  them  to  get  to  the  ma- 
ohine  and  remedy  the  defect.    If  the  machinery  could  not  bt 
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made  to  fill  {be  warranty,  the  defective  part  was  to  be  returned 
to  the  place  where  received,  and  another  furnlBhed  which 
would  perform  the  work,  or  the  money  and  the  notes  given  for 
the  purchase  price  returned. 

The  machine  was  delivered  to  the  plaintiff  about  the  26th 
of  July,  1888,  and  was  set  up  for  use  on  the  6th  of  August. 
On  the  first  day's  trial  the  machine  proved  defective  in  many 
important  respects.  The  agent,  Phelps,  was  present  in  the 
afiemoon  of  the  day,  and  was  informed  of  the  defects,  and 
what  parts  had  broken.  He  looked  the  machine  over,  said  it 
iras  properly  set  up,  and  suggested  some  changes.  But  the 
machine  did  not  work  well  when  these  changes  were  made, 
and  it  never,  in  fact,  was  changed  or  repaired  so  as  to  do  good 
work  as  a  thrasher.  This  the  testimony  most  clearly  and  con- 
clusively proves.  At  the  day  of  the  trial  of  the  machine  the 
plaintiff  had  not  accepted  it,  except  conditionally,  and  had 
not  given  his  notes  for  the  purchase-money.  When  urged  to 
settle  and  give  his  notes  according  to  the  contract,  he  positively 
refused  to  do  so,  told  the  agent  he  was  not  satisfied  with  the 
ihe  machine,  that  it  did  not  do  good  work,  offered  to  take  it 
back  to  the  place  where  he  received  it,  or  told  the  agent  he 
surrendered  it  to  him  where  it  was,  and  that  he  was  through 
with  it.  The  agent  then  said  to  the  plaintiff  that  he  would 
give  a  longer  time  to  try  the  machine  than  the  contract  al- 
lowed,— that  he  would  give  all  the  time  ihe  plaintiff  wanted 
for  the  purpose, — and  that  the  defects  would  be  remedied  and 
the  machine  made  to  work  satisfactorily,  or  if  not,  the  machine 
might  beretomedy  and  the  notes  and  money  would  be  given  to 
the  plaintiff. 

This  is  the  plaintiff's  version  of  the  new  contract  which  was 
then  made.  It  is  obvious  that  it  changed  materially,  or  rather 
superseded,  the  terms  of  the  written  contract,  and  all  the  tes- 
timony tending  to  prove  it  was  received  by  the  court,  against 
the  objection  of  the  defendant.  Was  the  testimony  admissi- 
ble? It  is  insisted  that  it  was  not,  —  1.  Because  it  tended  to 
change  the  terms  of  the  written  contract;  and  2.  Because  the 
agent  had  no  authority  to  make  this  change  in  the  terms  of 
the  sale. 

The  rule  which  excludes  parol  testimony  to  contradict  or 
vary  the  tenns  of  a  written  instrument  has  no  application, 
where  the  object  of  such  testimony  is  to  show  a  new,  subse- 
quent sgreement,  involving  the  same  subject-matter.  It  is 
often  shown  that  the  old  agreement  has  been  abandoned,  or 
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that  time  and  place  of  performance  have  been  changed  by  sab* 
sequent  parol  contract.  This  is  elementary  law.  Contempo- 
raneous oral  agreements  are  excluded,  because  the  writing  is 
presumed  to  contain  the  final  contract  of  the  parties;  but  it  is 
competent  to  prove  a  new  and  distinct  agreement  upon  a  new 
consideration,  whether  it  be  a  substitute  for  the  old,  or  in  ad- 
dition to  and  beyond  it:  1  Greenl.  Ev.,  sec.  303.  Such  was 
the  effect  of  the  oral  testimony  in  this  case.  It  tended  to  show 
that  the  written  contract  as  to  the  time  of  the  trial  of  the 
machine  had  been  abandoned,  and  a  new  agreement  substi* 
tuted. 

The  home  office  was  duly  notified  that  the  machine  did  not 
work  well  and  was  defective,  and  of  course  the  local  agent  had 
all  the  knowledge  it  was  possible  to  give  on  the  subject,  as  he 
was  on  the  ground  when  it  was  tested. 

Had  the  agent  authorithy  to  make  this  modification  of  the 
written  contract,  and  bind  the  defendant?  We  think  he  had. 
He  was  intrusted  with  the  machine,  to  sell  on  such  terms  as 
might  be  agreed  upon.  He  was  not  an  agent  to  make  this  sale 
alone,  but  sales  generally,  in  a  given  territory,  and  it  must  be 
presumed  that  he  had  the  power  to  sell  the  machine  in  ques* 
iion.  This  must  be  presumed  from  the  nature  of  the  case. 
It  appears  that  the  plaintiff  had  refused  to  receive  and  accept 
the  machine  under  the  written  contract.  The  agent  then 
agreed,  if  he  would  retain  it  and  pay  for  it,  he  might  have  a 
reasonable  time  to  test  it,  fix  it  up,  and  make  it  work  satisfac- 
torily; and  upon  this  agreement  we  must  assume  the  machine 
was  accepted  and  the  notes  given.  If  this'new  agreement  had 
been  reduced  to  writing,  there  would  be  no  question  as  to  its 
binding  force  on  the  defendant.  There  is  a  clause  below  the 
plaintiff's  signature,  by  way  of  notice,  to  the  effect  that  '*no 
verbal  agreement  of  any  kind  appertaining  to  the  order  will 
be  recognized,  and  that  all  agreements  must  be  in  writing.*^ 
If  the  agent  had  power  to  bind  the  defendant  in  writing  to  a 
new  agreement,  we  see  no  good  reason  for  holding  that  he 
could  not  bind  it  by  a  parol  contract  Beyond  all  controYersy, 
the  agent  was  authorized  to  sell  this  and  other  machines  for 
the  defendant,  and  this  necessarily  implied  authority  to  agree 
to  what  he  did.  It  is  true,  some  of  the  officers  of  the  defend- 
ant testified  that  Phelps  had  no  authority  to  give  any  war* 
ranty  other  or  different  from  the  printed  warranty,  nor  to  vary 
the  terms  of  the  sale,  or  extend  the  time  for  the  trial  of  the  m«- 
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«hine«  Now,  it  is  apparent  that  these  witnesses  testified  rather 
to  a  question  of  law  than  an  existing  fact.  They  could  not, 
however,  do  away  with  the  fact  that  Phelps  was  authorized  to 
lell  the  machine,  and  this  carried  with  it  the  implied  power  to 
make  the  sale  on  the  terms  he  did. 

The  jury  found  that  Phelps  refused  to  receive  the  machine 
when  it  was  tendered  to  him  on  the  first  day  of  its  trial,  and 
induced  the  plaintiff  to  retain  it  on  his  promise  to  remedy  the 
defects,  and  that  he  would  make  the  machine  fulfill  the  war* 
ranty.  It  would  be  a  fraud  on  the  plaintifi^  to  compel  him, 
under  the  circumstances,  to  keep  the  thrasher.  The  evidence 
•bows  that  it  is  a  worthless  machine,  or  nearly  so,  and  that 
the  plaintiff  used  every  reasonable  means  to  make  it  a  good 
one.  The  defendant's  agents  surely  were  given  ample  oppor- 
tunity to  set  up  the  machine,  to  remedy  all  defects,  so  that  it 
would  work  satisCactorily  to  the  purchaser,  and  do  good  work, 
but  they  utterly  failed  to  make  it  answer  the  warranty. 

On  Ihe  trial,  the  plaintiff  offered  in  evidence  an  affidavit  of 
the  defendant's  attorney  used  on  the  motion  for  a  continuance, 
Id  which  it  was  stated  that  Phelps  was  the  agent  of  the  de- 
fendant, and  conducted  the  transactions  out  of  which  the  ac- 
tion arose.  This  was  objected  to.  The  answer,  as  we  have 
said,  admitted  that  Phelps  was  the  agent  of  the  defendant  for 
the  purpose  of  making  sale  of  the  machine;  that  he  had  charge 
of  it,  offered  it  for  sale,  and  sold  it  The  statement  in  the 
aflSdavit  showed  no  more  than  these  facts,  and  its  admission 
Was  certainly  harmless  in  that  view.  This  disposes  of  all 
the  material  questions  in  the  case. 

Bj  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

GonxAcn  <— WRirm  —  Pabol  EvmxNca  to  Show  Alteration  bt 
Vbsbaj.  Aobkxmrht.  —  Parol  evidence  is  admissible  to  show  that  at  the 
tioM  of  the  esecatioa  of  a  written  contract,  a  parol  agreement  was  entered 
fate  by  the  parties  and  made  a  part  of  it:  SedJiMr.  Gieamm,  61  Vt  220;  15 
Ajb.  81  Rep.  S89,  and  note.  A  written  agreement  may  be  modiiSed,  ex* 
plsined,  or  reformed  by  parol  oTidenoe  of  an  oral  undertaking  entered  into 
by  the  pertMo  ait  tiie  time  of  ita  ezeontion:  Gaker.  PoUBmUa Bank  ll^Ftk.St. 
M;  2  Am.  St.  Bepw  SOO^  and  note;  extended  note  to  SuShan  ▼•  Lear,  11 
An.  81  Rep.  893;  Habq^  t.  DarUnQ,  13  Ck>l.  L  Parol  evidence  may  not  be 
iafaodneed  to  impeaoh  tiie  oootenta  of  a  writing,  bat  it  may  be  admitted  to 
ihow  the  eiramstanoes  onder  which  it  was  executed:  JTenMdly  efls.  i^.  Cn.  ▼. 
Bn^VaUA.  Si. 

Aabot. ---A  general  agMit  aMj  biiid  his  prineipals  by  an  act  contrary  to  his 
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special  instraotionty  when  Biioh  act  is  within  the  scope  of  his  anthoritji 
Rugglet  r.  Ameriean  ete.  Ina.  Co.,  114  N.  Y.  415;  11  Am.  St.  Rep.  674^  and 
note.  The  authority  of  a  general  agent  to  bind  his  principal  by  oontraet  is 
limited  to  the  usual  and  ordinary  means  of  acoomplishing  the  business  ia- 
trusted  to  hinu  WUSam  ▼•  QeUy,  31  Pa.  St  461)  72  Am.  Dea  7679  and  note. 


Street  v.  Johnson. 
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LzBUiy  What  n.  —  An  article  is  libelous  per  te  which,  being  published  in  a 
newspaper,  of  certain  persons,  including  the  plaintiff  charges  that  with 
contracted  fanaticism,  alleged  ladies  have  perambulated  the  straeti  to 
prevent  such  newspaper  from  being  purchased,  that  these  ladies  bra- 
■enly  lowered  themselves  to  a  level  which  they  would  blnsh|  if  they  pos- 
sessed modesty,  to  see  described  in  type;  that  the  time  used  by  them 
eonld  be  more  profitably  employed  in  scrubbing  their  filthy  kitchens; 
that  women  like  them  have  little  Christianity  except  that  which  they 
flaunt  on  dress  parade;  and  that  they  are  nsuaUy  indifbrantly  good 
mothers,  wives,  and  daughters,  and  are  intermeddler%  who  aooomplish 
nothing,  and  neglect  the  duties  God  has  created  for  thonu 

LaB-  —  A  Mbu  Skllbb  ov  Nkwspapbbs  is  not  liabla  though  iSlwy  ooa* 
tain  a  libel,  if  he  did  not  know  that  faot^  and  his  ignorance  was  not  due 
to  negligence  on  his  part,  and  he  had  no  ground  to  suppoM  that  the 
paper  was  likely  to  contain  libelous  matter. 

hOKU  —  Sbllbb  of  a  Nbwbpapbb  Ck>iiTAiKiNO  A  Ldbl  must  aanmo  the 
burden  of  proving  that  he  did  not  know  that  it  contained  Ubeloaa  matter. 

Lxbbl  —  Plbadino — Knowlbdob  ov  Libbl. — In  a  complaint  against  a 
vendor  of  a  newspaper  containing  a  libel,  it  is  sufficient  to  state  thai  he 
willfully  and  intentionally  sold  and  delivered  the  paper,  without  adding 
that  he  knew  that  it  contained  the  libelous  article. 

Action  for  libel.  The  complaint  charged  that  the  defend- 
ant was  the  owner  and  keeper  of  a  news-stand,  and  that  he 
willfully  and  intentionally  sold  and  delivered  a  large  number 
of  copies  of  a  newspaper  containing  a  false,  defamatory,  and 
scandalous  article  of  and  concerning  plaintiff,  the  substance  of 
which  is  shown  by  the  first  clause  of  the  tyUdbw.  The  de- 
fendant demurred  to  the  complaint^  and  upon  the  oyermling 
of  his  demurrer  appealed. 


T^oTBon  and  SHnvik^  and  KnowlsB^  DtcUmofii  Bwsha/nan^ 
Qrahamj  and  IFtbon,  for  the  appellant. 

£oM,  Dwyer^  and  Smithy  for  the  respondent. 

Gassodat,  J.  Within  the  rules  of  law  frequently  announced 
by  this  court,  we  must  hold  that  the  article  in  question  was 
libelous  per  ae:  Bradley  y.  Cramer^  69  Wis.  309;  48  Am.  Bep. 
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511,  and  cases  there  cited;  Oauvreau  y.  Superior  Pub.  Co,^ 
62  Wis.  409;  Md^  y.  Barager,  77  Wis.  43.  The  principles 
upon  which  such  rnles  are  based,  and  the  reasons  for  the 
same,  need  not  be  here  repeated.  The  questioQ  presented 
is  one  of  pleading.  Upon  this  demurrer  the  allegations  of 
the  complaint  most  be  taken  as  true:  Oauweau  y.  Superior 
Pub.  Co^  62  Wis.  407.  This  being  so,  we  most  assume,  for 
the  purpose  of  this  appeal,  that  the  article  was  published  of 
and  oonceming  the  plaintiff;  that  it  was  false;  and  that  the 
defendant  willfully  and  intentionally  sold  and  deliyered  the 
paper  containing  the  article  as  therein  alleged. 

The  learned  counsel  for  the  defendant  contends,  with  much 
ingenuity,  that  the  defendant  can  only  be  held  liable  in  case 
he  so  sold  and  deliyered  the  paper  knowing  that  it  contained 
the  article  in  question;  and  hence,  that  the  complaint  is  de- 
fectiye  in  not  alleging  that  he  knew  the  paper  contained  such 
article  at  the  time  of  making  such  sale  and  deliyery.  The 
authorities  are  to  the  effect  that  the  mere  seller  of  newspapers 
is  not  liable  for  selling  and  deliyering  a  newspaper  containing 
a  libel  upon  the  plaintiff  if  he  can  proye  upon  the  trial  to  the 
satisbction  of  the  jury  that  he  did  not  know  that  the  paper 
contained  a  libel,  that  his  ignorance  was  not  due  to  any  negli- 
gence on  bis  part,  and  that  he  did  not  know,  and  had  no 
ground  for  supposing,  that  the  paper  was  likely  to  contain 
libelous  matter:  Emmens  y.  PotUe^  16  Q.  B.  Diy.  854;  Segina 
y.  /imU,  87  Week.  Bep.  143;  Chubb  y.  Flannagan,  6  Gar.  &  P. 
431;  Smith  y.  Aehley^  11  Met.  867;  45  Am.  Dec.  216.  But  it 
leems  to  be  equally  well  settled  that  such  sale  and  deliyery  of 
a  newspaper  containing  a  libel  is  prima  facie  the  publication 
of  such  libel,  and  hence  makes  such  yendor  prima  fade  liable 
therefor.  Thus  in  Emmens  y.  Pottle,  16  Q.  B.  Diy.  354,  Lord 
Esher,  H.  R.,  speaking  for  the  court,  said:  ''I  agree  that  the 
defendants  are  prima  facie  liable.  They  haye  handed  to  other 
people  a  newspaper  in  which  there  is  a  libel  on  the  plaintiff. 
I  am  inclined  to  think  that  this  called  upon  the  defendants  to 
show  some  circumstances  which  absolyed  them  from  liability, 
not  by  way  of  priyilege,  but  facts  which  show  that  they  did 
not  publish  the  libel."  To  the  same  effect  is  King  y.  Amphlit, 
4  Bam.  A  C.  85.  It  is  stated  as  elementary  law  that  '^  eyery 
sale  and  deliyery  of  a  written  or  printed  copy  of  a  libel  is  a 
fresh  publication;  and  eyery  person  who  sells  or  giyes  away  a 
written  or  printed  copy  of  a  libel  may  be  made  a  defendant, 
unless,  indeed,  he  can  satisfy  the  jury  that  he  was  ignorant  of 
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the  contents.  The  onus  of  proving  this  lies  on  the  defendant  "r 
Odgers  on  Slander  and  Libel,  160. 

Since,  under  the  authorities  cited,  proof  of  sal^  and  delivery 
of  the  paper  containing  the  article  in  question  would  be  prima 
facie  evidence  of  the  willful  and  malicious  publication  of  the 
libel,  the  allegation  to  the  effect  that  the  defendant  willfully 
and  intentionally  sold  and  delivered  the  paper  containing  the 
article  would  be  an  allegation  of  the  only  fact  the  plaintifiF 
would  be  required  to  prove  in  order  to  make  out  a  prima  ftzeie 
case.  This  being  so,  such  allegation  would  seem  to  be  suffi- 
cient, without  going  further,  and  alleging  that  the  defendant 
knew  that  the  paper  contained  the  libel;  otherwise  the  plain- 
tiff would  be  required  to  allege  what  he  would  not  be  required 
to  prove.  Besides,  the  question  whether  the  defendant  knew 
that  the  paper  contained  the  article  was  a  fact  within  his  own 
knowledge,  and  hence  his  want  of  such  knowledge  is  peculiarly 
a  matter  of  defense. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 


LiBKL — LiABiLTTT  OF  ViNDOB  OF  Kbwspapib  FOB:  Sea  noto  to  MeAU 
Hater  v.  Detroit  Free  Preaa  Co.,  16  Am.  St.  Rep.  33S. 

LiBBL  BT  Newspapbrs.  —  For  an  exteneive  diaonsrion  of  this  mibjeet^  mem 
note  to  MeAUiater  ▼.  DetroU  Fre*  Prt§»  Co.,  16  Am.  St.  Rep.  333-d4J9. 


Ellis  v.  Northern  Paoifio  Railroad  Gompant. 

[80  WucoHnir,  460l] 

JuDGM BUT  —  EsTOPPBU  —  A  DEdsioB  UPON  Dbmubbbb  Ib  ooncloaiTo  npoB 
the  question!  legitimately  inyolyed;  and  where  it  is  made  in  this  oonrl^ 
it  cannot  be  reviewed  except  by  motion  for  a  rehearing.  Therofora^ 
if,  after  such  decision,  the  cause  comes  up  for  farther  hearing  in  tho 
trial  courts  permission  will  not  be  granted  to  plead  as  an  estoppel  a 
jndgment  rendered  in  one  of  the  national  conrts  determining  tho  aamo 
question  in  an  opposito  way  to  the  decision  of  this  court  upon  the  do- 
mnrrer. 

Action  to  quiet  title  to  real  estate.    Judgment  for  plaintiflr. 

Catlin  and  Butter^  and  Finney  and  Sanborn^  for  the  appel- 
lant. 

W.  F.  Bailey^  D.  E.  BoberU,  and  Burr  W.  Janeif  for  the  z«. 
spondent 

WiNBLow,  J.    This  action,  brought  to  quiet  title,  has  beer 
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once  before  this  court  upon  demurrer  to  the  complaint:  77 
Wis.  114. 

As  will  be  seen  by  conBulting  the  opinion  upon  that  appeal, 
the  complaint  charged  that  the  title  claimed  by  appellant 
railroad  company  was  derived  by  virtue  of  ^n  attempted 
donation  by  Douglaa  CSounty  in  consideration  of  the  building 
and  equipment  of  a  certain  line  of  railroad.  This  court  then 
held,  following  Whiting  y.  Sheboygan  etc.  R.  R.  Co.,  25  Wis. 
167, 8  Am.  Rep.  80,  that  the  county  had  no  authority  to  make 
•Qch  a  donation,  and  consequently  that  the  title  thereby  ac- 
quired was  void.  It  seems  that  a  large  number  of  parcels  of 
land  not  in  controversy  in  this  actbn  were  conveyed  by  the 
county  to  the  railroad  company  at  the  same  time  and  by 
virtue  of  the  same  agreement  of  donation,  and  that  subse* 
quently  to  the  commencement  of  this  action,  the  appellant 
commenced  an  action  in  the  United  States  circuit  court 
i^nst  the  respondent  here  for  the  purpose  of  quieting  its 
title  to  said  other  parcels  of  land.  In  the  last-named  actioui 
the  adjudication  of  this  court  upon  the  demurrer  on  this 
action  was  not  pleaded,  and  the  cause  proceeded  to  trial  upon 
bill  and  answer,  and  resulted  in  a  judgment,  March  7, 1891, 
adjudging  that  the  railroad  company  had  good  title  as  against 
the  respondent  to  the  lands  involved  in  said  action. 

Immediately  after  the  trial  of  said  action  in  the  United 
States  circuit  court,  the  appellant  made  application  to  file 
an  amended  answer  in  this  action,  setting  up  as  a  defense 
the  judgment  so  rendered  as  a  bar  by  way  of  estoppel  to  this 
action,  upon  the  ground  that  the  question  of  the  validity  of 
the  agreement  and  conveyance  of  donation  had  been  adjudged 
in  favor  of  the  railroad  company  by  a  competent  court,  in  an 
action  between  the  same  parties.  This  application  was  re- 
fused by  the  circuit  court,  and  the  cause  proceeded  to  trial 
April  1, 1891,  upon  the  complaint  and  answer  of  the  appel- 
lant claiming  title.  Upon  this  trial,  the  appellant  renewed 
its  application  to  plead  the  former  adjudication,  and  offered 
in  evidence  the  record  of  the  action  in  the  United  States  court, 
both  of  which  offers  were  rejected  and  overruled  by  the  court; 
and  it  appearing  that  appellant's  only  title  was  under  the 
agreement  of  donation,  the  circuit  court  found  and  adjudged 
that  respondent  was  the  owner  of  the  lands  here  in  centre* 
▼ersy,  and  that  appellant's  alleged  title  was  void. 

The  circuit  court  held,  in  its  rulings  upon  the  proposed 
answer  and  in  its  judgment,  in  effect,  that  the  decision  of 
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this  couij;  upon  the  former  appeal  was  res  adjudieaia  in  this 
action.  If  this  view  was  correct,  then  the  judgment  below 
must  be  sustained,  because  upon  that  appeal  the  question  was 
fairly  raised  whether  the  county  could  lawfully  donate  the 
land  in  question  to  the  railroad  company,  and  it  was  decided 
by  this  court  that  it  oould  not 

It  is  vigorously  contended  by  appellant's  counsel  that  the 
rule  of  law  is,  that  a  decision  can  only  become  res  adjudiecOa 
when  it  is  contained  in  a  final  judgment  in  the  cause,  and 
that  the  decision  upon  the  demurrer  being  confessedly  not  a 
final  judgment,  but  granting  leave  to  plead  over,  it  cannot  be 
considered  as  res  adjtidicata;  and  authorities  are  cited  which 
undoubtedly  tend  to  support  that  contention. 

We  shall  not  attempt  to  review  the  authorities  nor  reconcile 

conflicting  decisions.    It  is  sufficient  to  say  that  by  repeated 

decisions  it  has  become  the  settled  law  in  this  state  that  the 

decision  of  this  court  upon  a  demurrer  is  conclusive  upon  the 

questions  legitimately  involved,  and  is  res  adjudieaia  in  thai 

case:  Noanan  v.  OrUm^  27  Wis.  800;  Lathrop  v.  iTnopp,  87 

Wis.  307;  Fire  Dept  v.  TtUOe^  60  Wis.  552.    It  is  true  thai 

this  court  has  decided  that  an  order  of  the  circuit  court  upou 

a  demurrer  is  not  res  adjudieaia.    This  doctrine,  however,  is 

based  upon  the  ground  that  such  an  order  is  reviewable  by 

statute  upon  appeal  from  the  judgment:  Haekeii  v.  Carter^  88 

>Wis.  894.    But  the  decision  of  this  court  upon  a  demurrer 

.  upon  the  questions  properly  involved  cannot  be  reviewed  by 

the  circuit  court,  nor,  indeed,  by  this  court,  save  upon  motioQ 

for  rehearing.    Such  questions  are  finally  decided  and  settled 

for  that  case,  and  as  between  the  parties  to  that  litigation,  for 

'all  time.    This  view  of  the  law  decides  this  case.    The  com- 

^plaint  charged  the  appellant's  alleged  title  to  be  just  what  the 

[proofs  now  before  us  show  it  to  be,  and  this  court,  prior  to  the 

'judgment  in  the  United  States  court,  finally  decided  that  sach 

^alleged  title  was  worthless.    The  question  was  no  longer  an 

'fopen  one,  and  the  circuit  court  was  right  in  ruling  out  the 

Trecord  of  the  action  in  the  United  States  court,  and  rendering 

gudgmeni  for  the  plaintiff. 

.?  The  conflict  between  the  opinions  of  this  court  and  the 
United  States  courts  upon  the  question  of  donations  by  mu- 
nicipal  corporations  to  railway  companies  is  to  be  regreitedi 
but  we  cannot  change  what  we  believe  to  be  a  salutary  and 
wholesome  rule  of  law,  which  has  become  settled  by  frequent 
decisions  of  this  oourt»  on  that  account.    These  views  render 
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unnacessarjr  any  discussion  of  other  questions  argued  by 
counsel. 

By  the  Coubt.  The  judgment  of  the  circuit  court  ie  af- 

firmed.  

JnJOMBR  om  DncuBBim—  OoHOLUSivaaMS  ov.  —  A  Judgment  rendered 
vpon  deoEiirrer  which  goes  to  the  merits  of  the  aotion  ie  final  and  condneiTe: 
jreZtfe^Unt  T.  2>oaM^  40 Kan.  392;  10  Am.  St.  Rep.  810^  aad  notei  Oqfinr. 
ImM;  S  a.  Qieene,  682;  tt  Am.  Dea  637,  and  note. 


VosBUBQ  V.  Putney. 

(80  WiaoomRR,  ML] 

AmMms  wmoDT  Ltrht  to  Ha&ii.  —  In  an  aotion  for  an  aaiault  eommil- 
lid  mpon  plaintiff,  it  ie  not  neceaaary  to  show  an  intent  to  do  him  harm. 
Henee^  if  one  ehild  kioka  another  in  a  echool,  after  it  haa  heen  ealled  to 
flid«;  tiie  latter  may  reeofer  for  the  reeoltang  injuriee^  thon|^  there  was 
BO  intent  to  harm  him. 

IviDBircB  —  Experts.  —  A  HtpothstkuXi  Qitistion  to  ah  Bzpkbt,  Wkioh 
BzcLTrDB  from  his  oonsideration  feuste  already  proTod,  should  not  he 
permitted,  when  the  excluded  facte  are  necessary  to  enable  him  to  fonn 
an  intelligent  opinion. 

Dmiais  Bbootxrasls  job  a  Tobv  imdude  all  injuries  resnlthig  from  the 
wrongful  aot|  whether  they  could  hsTe  heen  foreseen  by  the  wrong-doer 
er  not.  nerefore.  In  an  aotion  to  recover  for  injuries  resulting  to 
phdntiff  from  being  kicked  by  defendant^  though  there  was  OYidence  to 
show  that  there  was  no  intention  of  doing  any  harm,  and  that  the  injury 
soflsred  hj  plaintiff  was  aggravated  by  his  having  received  a  previous 
Injuiyp  it  was  held  proper  to  refuse  an  instruction  that  only  such  dam- 
agss  ooold  be  recovered  as  defendant  might  reasonably  be  supposed  to 
bars  contemplated  as  likely  to  have  resulted  from  his  kicking  plaintifll 

AcnoB  to  recover  damages  for  assault  and  battery.  Plain- 
tifr,  aged  fourteen  years,  and  defendant,  aged  twelve  yearSi 
were  fellow-pnpils  in  the  same  school,  and  while  in  the  school- 
room, the  latter  kicked  the  former,  causing  the  injury  com- 
plained  oL  The  jury  returned  the  following  special  verdict: 
**  1.  Had  the  plaintiff,  daring  the  month  of  January,  1889,  re* 
oeiyed  an  injury  jnst  above  the  knee,  which  became  inflamed, 
and  produced  pns?  A.  Yee.  2.  Had  such  injury,  on  the 
twentieth  day  of  February,  1889,  nearly  healed  at  the  point 
of  injury?  A.  Yes.  3.  Was  the  plaintiff,  before  said  20th 
<tf  February,  lame,  as  the  result  of  such  injury?  A.  No. 
4.  Had  the  tibia  in  the  plidntiff 's  right  leg  become  inflamed 
or  diseased  to  some  extent  before  he  received  the  blow  or  kick 
bun  the  defendant?   A.  Na   fi.  What  was  the  exciting  cause 
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of  the  injury  to  the  plaintiff's  leg?  A.  Kick.  6.  Did  the 
defendant,  in  touching  the  plaintiff  with  his  foot^  intend  to  do 
him  any  harm.  A.  No.  7.  At  what  worn  do  you  assess  the 
damages  of  the  plaintiff  7  A.  $2,600.'*  Upon  this  Terdiet^ 
the  court  entered  judgment  in  favor  of  plaintiff,  from  which 
the  defendant  appealed. 

T.  W.  Haigkif  and  J.  V.  QtMrUs^  for  the  appellant 

Ryan  and  Uertant  for  the  respondent. 

Lton,  J.  Several  errors  are  assigned,  only  three  of  which 
will  be  considered. 

1.  The  jury  having  found  that  the  defendant,  in  touching 
the  plaintiff  with  his  foot,  did  not  intend  to  do  him  any  harm, 
counsel  for  defendant  maintain  that  the  plaintiff  has  no  cause 
of  action,  and  that  defendant's  motion  for  judgment  on  the 
special  verdict  should  have  been  granted.  In  support  of  this 
proposition,  counsel  quote  from  2  Greenl.  Bv.,  sea  88,  the  rule 
that  *'  the  intention  to  do  harm  is  of  the  essence  of  an  aBsault" 
Such  is  the  rule,  no  doubt,  in  actions  or  prosecutions  for  mere 
assaults.  But  this  is  an  action  to  recover  damages  for  an 
alleged  assault  and  battery.  In  such  case  the  rule  is  correctly 
stated,  in  many  of  the  authorities  cited  by  counsel,  that  plain- 
tiff must  show  either  that  the  intention  was  unlawful,  or  that 
the  defendant  is  in  fault.  If  the  intended  act  is  unlawful,  the 
intention  to  commit  it  must  necessarily  be  unlawful.  Hence, 
as  applied  to  this  case,  if  the  kicking  of  the  plaintiff  by  the 
defendant  was  an  unlawful  act,  the  intention  of  defendant  to 
kick  him  was  also  unlawful. 

Had  the  parties  been  upon  the  play-grounds  of  the  school, 
engaged  in  the  usual  boyish  sports,  the  defendant  being  free 
from  malice,  wantonness,  or  negligence,  and  intending  no  harm 
to  plaintiff  in  what  he  did,  we  should  hesitate  to  hold  the  act 
of  the  defendant  unlawful,  or  that  he  could  be  held  liable  in 
this  action.  Some  consideration  is  due  to  the  implied  license 
of  the  play-grounds.  But  it  appears  that  the  injury  was  in- 
flicted  is  the  school,  after  it  had  been  called  to  order  by  the 
teacher,  and  after  the  regular  exercises  of  the  school  had  com- 
menced. Under  these  circumstances,  no  implied  license  to  do 
the  act  complained  of  existed,  and  such  act  was  a  violation  of 
the  order  and  decorum  of  the  school,  and  necessarily  unlawful 
Hence  we  are  of  the  opinion  that,  under  the  evidence  and  ver- 
dict, the  action  may  be  sustained. 

2.  The  plaintiff  testified,  as  a  witness  in  his  own  behalf^  as 
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to  the  cironmstaaces  of  the  alleged  injarj  inflicted  upon  him 
by  the  defendaQt,  and  also  in  regard  to  the  wound  he  received 
in  January,  near  the  same  knee,  mentioned  in  the  special  ver* 
diet    The  defendant  claimed  that  such  wound  was  the  proxi- 
mate cause  of  the  injury  to  plaintiff's  leg,  in  that  it  produced 
a  diseased  condition  of  the  bone,  which  disease  was  in  active 
progress  when  he  received  the  kick,  and  that  such  kick  did 
fiotbing  more  than  to  change  the  location,  and  perhaps  some- 
what hasten  the  progress  of  the  disease.    The  testimony  of 
Dr.  Bacon,  a  witness  for  plaintiff  (who  was  plaintiff's  attend- 
ing physician),  elicited  on  cross-examination,  tends  to  some 
extent  to  establish  such  claim.    Dr.  Bacon  first  saw  the  in- 
jured leg  on  February  25th,  and  Dr.  Philler,  also  one  of  the 
plaintiff's  witnesses,  first  saw  it  March  8th.    Dr.  Philler  was 
called  as  a  witness  after  the  examination  of  the  plaintiff  and 
Dr.  Bacon.    On  his  direct  examination  he  testified  as  follows: 
"  I  heard  the  testimony  of  Andrew  Vosburg  in  regard  to  how 
he  received  the  kick,  February  20th,  from  his  playmate.    I 
heard  read  the  testimony  of  Miss  More,  and  heard  where  he 
said  he  received  this  kick  on  that  day.''     (Miss  More  had  al- 
ready testified  that  she  was  the  teacher  of  the  school,  and  saw 
defendant  standing  in  the  aisle  by  his  seat,  and  kicking  across 
the  aisle,  hitting  the  plaintiff.)    The  following  question  was 
then  propounded  to  Dr.  Philler:  ^  After  hearing  that  testi- 
mony, and  what  you  know  of  the  case  of  the  boy,  seeing  it  on 
the  eighth  day  of  March,  whati  in  your  opinion,  was  theexcit* 
ing  cause  that  produced  the  inflammation  that  yoii  saw  in 
that  boy's  leg  on  that  day?"    An  objection  to  this  question 
was  overruled,  and  the  witness  answered:  *^  The  exciting  cause 
was  the  injury  received  at  that  day  by  the  kick  on  the  shin- 
bone.'' 

It  will  be  observed  that  the  above  question  to  Dr.  Philler 
calls  for  his  opinion  as  a  medical  expert^  based  in  part  upon 
the  testimony  of  the  plaintiff,  as  to  what  was  the  proximate 
caose  of  the  injury  to  plaintiff's  leg.  The  plaintiff  testified 
to  two  wounds  upon  his  leg,  either  of  which  might  have  been 
such  proximate  cause.  Without  taking  both  of  these  wounds 
into  consideration,  the  expert  could  give  no  intelligent  or 
reliable  opinion  as  to  which  of  them  caused  the  injury  con^ 
plained  of;  yet,  in  the  hypothetical  question  propounded  to 
him,  one  of  these  probable  causes  was  excluded  from  the  con- 
rideration  of  the  witness,  and  he  was  required  to  give  his 
opinion  upon  an  imperfect  and  insufficient  hypothesiS| — one 
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which  excluded  from  hiB  consideration  a  material  fact  essen- 
tial to  an  intelligent  opinion.  A  consideration  by  the  witness 
of  the  wound  received  by  the  plaintiff  in  January  being  thu9 
prevented,  the  witness  had  but  one  fact  upon  which  to  base 
his  opinion,  to  wit,  the  fact  that  defendant  kicked  plaintiff 
On  the  shin-bone.  Based,  as  it  necessarily  was,  on  that  fact 
alone,  the  opinion  of  Dr.  Philler  that  the  lack  caused  the  in- 
jury was  inevitable,  when,  had  the  proper  hypothesis  been 
submitted  to  him,  his  opinion  might  have  been  different  The 
answer  of  Dr.  Philler  to  the  hypothetical  question  put  to  him 
may  have  had,  probably  did  have,  a  controlling  influence  with 
the  jury,  for  they  found  by  their  verdict  that  his  opinion  was 
correct. 

Surely  there  can  be  no  rule  of  evidence  which  will  tolerate 
a  hypothetical  question  to  an  expert,  calling  for  his  opinion  in 
a  matter  vital  to  the  case,  which  excludes  from  his  considera-^ 
tion  facts  already  proved  by  a  witness,  upon  whose  testimony 
such  hypothetical  question  is  based,  when  a  consideration  of 
such  facts  by  the  expert  is  absolutely  essential  to  enable  him 
to  form  an  intelligent  opinion  concerning  such  matter.  The 
objection  to  the  question  put  to  Dr.  Philler  should  have  been 
sustained.  The  error  in  permitting  the  witness  to  answer  the 
question  is  material,  and  necessarily  fatal  to  the  judgment. 

8.  Certain  questions  were  proposed  on  behalf  of  defendant, 
to  be  submitted  to  the  jury,  founded  upon  the  theory  that  only 
such  damages  could  be  recovered  as  the  defendant  might  rea* 
sonably  be  supposed  to  have  contemplated  as  likely  to  result 
from  his  kicking  the  plaintiff.  The  court  refused  to  submit 
such  questions  to  the  jury.  The  ruling  was  correct.  The 
rule  of  damages  in  actions  for  torts  was  held  in  Brown  ▼. 
Chicago  etc,  Ry  Co.^  54  Wis.  342,  41  Am.  Rep.  41,  to  be  that 
the  wrong-doer  is  liable  for  all  injuries  resulting  directly  from 
the  wrongful  act,  whether  they  could  or  could  not  have  been 
foreseen  by  him.  The  chief  justice  and  the  writer  of  this  opinion 
dissented  from  the  judgment  in  that  case,  chiefly  because  we 
were  of  the  opinion  that  the  complaint  stated  a  cause  of  action 
ex  eontractUj  and  not  ex  ddietOj  and  hence  that  a  different  rule 
ef  damages  —  the  rule  here  contended  for — was  applicable. 
We  did  not  question  that  the  rule  in  actions  for  tort  waa  cot^ 
rectly  stated.  That  case  rules  this  on  the  question  of  dam* 
ages. 

The  remaining  errors  assigned  are  upon  the  ruling^  of  the 
oourt  on  objections  to  testimony.    These  rulings  are  not  very 
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likely  to  bo  repeated  on  another  trial,  and  are  not  of  sufficient 
importance  to  require  a  review  of  them  on  this  appeaL 

By  the  Coubt.    The  judgment  of  the  circuit  court  if  re* 
lened,  and  the  cauee  will  be  remanded  for  a  new  triaL 


hausna — Ivxnrr  *o  Habh — Kmb88itt  iob«  —  TImn  may  Iw  aa  aeiloii* 
dbU  Mmli^  although  there  was  no  apeoifio  intent  to  do  harm:  Mercer  t. 
Obrtai  117  lad.  450;  10  Am.  St.  Rep.  76,  and  note.  When  a  party,  by  an 
Ml  vUflh  he  ooold  hare  aToided,  and  whioh  he  oannot  Justify,  inflioti  injvry 
■pan  aaothflr  hy  foroi^  he  ia  anawerahle  in  damages  to  the  person  ii^nredi 
ftUMttT.  Jc9,  61  Vk  488;  15  Am,  St.  Bop.  028. 

DAMioaa  Rbootuablb  von  Assault. — Inanaotion  for  assanlt^  damages 
emaot  be  reeorered  by  way  of  ponishment^  bat  the  plaintiff  is  entitled  to 
sompensation  for  the  injury  done  himx  Betk  ▼.  l%ompeon,  81  W.  Va.  459; 
18  Am.  8t  Bopu  87€t  and  note;  note  to  GckUmUk  t.  Jay,  15  Am.  St^  Rep. 
980;  Mmgmr.  KmdaU,  124  Ind.  456. 
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BoovDAn;  whbi  LnonD  vo  MAianr  of  ths  Bimu  -~  OonTsyibioe  in 
wfaieh  lands  are  deeoribed  as  ninning  to  low-water  mark  on  the  west- 
sriy  sids  of  F.  Rirer,  and  thenoe  northerly  along  low-water  mark  on  the 
west  nde  of  F.  River,  as  established  by  a  eertain  dam,  to  a  town  line, 
ete.,  doee  not  inolnde  the  land  between  low*water  mark  and  the  thread 
ef  the  stream.  Hor  is  this  oonstrnotion  of  the  deed  rendered  inapplioa- 
ble  by  tiie  farther  fiMt  that  the  grantor,  being  the  owner  of  a  dam,  re* 
serred  the  right  of  the  iiowage. 

StAma  DiOLAxnra  a  Riyss  *d  bia  Natxoablb  SmAK  cannot  affeot 
rights  of  riparian  owners  or  of  owners  of  a  dam  aoqnired  before  the  pae* 
ssgs  of  aneb  statatsu 

AcnoH  to  enjoin  the  ontting  of  ioe  in  a  mill-pond  alleged 
to  belong  to  the  plaintiff.  This  pond  was  a  part  of  Fox  River, 
and  it  was  conceded  that  it  at  one  time  was  the  property  of 
B.  N.  Kimball,  who  executed  a  conveyance  to  one  Poorman, 
the  descriptive  words  of  which,  so  far  as  material,  appear  in 
the  opinion  of  the  court,  and  whatever  title  passed  by  this 
deed  had  become  vested  in  the  defendants.  Subsequently 
Kimball  conveyed  the  strip  between  low-water  mark  and 
the  thread  of  the  stream  to  plaintiff,  who  was  in  possession 
ihereoL  In  the  deed  from  Kimball,  he  reserved  ^  the  right  to 
overflow  said  land  with  the  water  of  Fox  River  and  said  mill- 
pood,  and  of  keeping  and  maintaining  a  certain  mill-dam  at 
its  present  height,  or  any  other  height  not  exceeding  the 
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height  thereof  as  established  and  ascertained  by  a  sorvey  and 
measurement  thereof"  referred  to  in  the  deed.  Judgment  in 
favor  of  the  plaintiff. 

T.  E,  Ryan  and  E.  Mertotij  for  the  appellants. 

C.  E,  Arminj  for  the  respondent. 

Obtok,  J.  The  respondent  is  the  owner  of  that  part  of  the 
northeast  quarter  of  section  8,  township  6,  range  19  east, 
which  is  known  as  the  '^  Saratoga  Mills  property,"  at  Wau- 
kesha, and  of  that  portion  of  the  mill  reserve  and  water  used 
in  connection  therewith  on  the  Fox  River  not  heretofore  con- 
veyed to  others. 

The  appellants  are  the  owners  of  a  strip  of  land  containing 
about  two  acres  on  the  westerly  side  of  the  mill-pond  of  the 
plaintiff,  on  which  they  have  erected  an  ice-house  for  the  stor- 
age of  ice  cut  from  Fox  River  or  said  mill-pond  for  the  use  of 
Bethesda  brewery,  and  for  other  purposes.  This  strip  is  de- 
scribed in  their  deeds  as  follows:  ''  Beginning  at  a  point  on 
the  center  of  Union  Street,  where  the  same  presumably  inter* 
sects  the  easterly  line  of  lot  4,  in  the  Northwest  Addition  to 
the  plat  of  Prairieville  [now  village  of  Waukesha];  thence 
running  easterly  on  the  continuation  of  the  center  line  of 
Union  Street  to  low-water  mark  on  the  west  side  of  Fox 
River;  thence  running  northerly  along  the  low-water  mark  on 
the  said  westerly  side  of  Fox  River  to  the  town  line,  where 
said  town  line  presumably  intersects  and  divides  the  towns  of 
Pewaukee  and  Waukesha;  thence  running  west  along  the  said 
town  line  to  the  northeast  corner  of  block  X;  thence  south* 
erly  along  the  east  line  of  said  block  X,  and  southerly  along 
the  corner  of  said  block  X  (or  the  center  of  Union  Street), 
being  the  place  of  beginning;  containing  two  acres,  be  the  same 
more  or  less." 

The  respondent  brings  this  suit  to  restrain  the  appellants 
from  cutting  ice  on  said  mill-pond,  and  for  an  accounting  of 
ice  already  taken  away  from  said  pond.  His  action  is  predi- 
cated upon  his  ownership  of  the  bed  of  the  river  or  pond,  and 
to  low-water  mark  on  the  west  side  thereof,  the  east  line  of  the 
appellants'  land. 

The  appellants  defend, —  1.  As  the  owners  of  the  fee  in  the 
soil  covered  by  the  river  or  pond  to  the  center  thread  thereof 
by  virtue  of  the  above  description  of  their  strip  of  land  on  the 
west  side  of  said  river  or  pond;  2.  As  riparian  owners  of  the 


Kov.  1891.]  Allin  v.  Wsbsb.  68 

■bore  of  said  rvm  or  pond  as  a  navigable  stream;  8.  On  the 
ground  that  the  purohase  and  ownership  of  the  said  strip  of 
land  were  solely  for  the  purpose  of  building  ioe-houses  thereon, 
and  to  obtain  ice  from  said  ponc^ 

The  judgment  is,  that  the  plaintiff  is  the  owner  in  fee  of  all 
that  portion  of  the  bed  of  Fox  River  embraced  within  the  lim- 
its of  mill  reserve  in  the  town  of  Waukesha,  and  was  at  the 
commencement  of  the  action,  and  that  the  east  boundary  of 
the  lands  owned  by  the  defendants  upon  the  west  side  of  Fox 
River  is  limited  to  low-water  mark  upon  the  westerly  side  of 
Fox  River,  and  that  by  the  conveyance  they  took  no  title  in  fee 
as  riparian  proprietors  to  any  part  or  portion  of  the  bed  of  said 
Fox  River  easterly  from  the  line  fixed  in  said  deed  as  low- 
water  mark  on  the  west  side  of  Fox  River.  It  is  further  ad- 
judged that  the  plaintiff  recover  of  and  from  the  defendant  his 
damages,  assessed  at  the  sum  of  six  cents,  and  his  costs,  etc., 
and  that  the  injunction  be  dissolved. 

The  mills  and  mill-pond  at  Waukesha  are  so  ancient  that 
in  all  the  later  conveyances  the  pond  is  called  the  Fox  River 
at  that  place,  and  the  low-water  mark  of  the  river  means  the 
low-water  mark  of  the  pond.  The  above-stated  defenses  con- 
stitute the  points  made  by  the  learned  counsel  of  the  appel- 
lants on  this  appeal  from  the  above  judgment,  and  they  will 
be  considered  in  their  order. 

1.  The  above  description  in  the  conveyances  to  the  appel- 
^nts  makes  their  strip  of  land  extend  to  the  center  of  the 
pond.  The  description  of  their  east  line  is  peculiar.  It  is 
**the  continuation  of  the  center  line  of  said  Union  Street  to 
the  low-water  mark  on  the  west  side  of  Fox  River;  thence 
northerly  along  the  low-water  mark  on  the  said  westerly  side 
of  Fox  River  to  the  town  line,"  etc.  The  doctrine  asserted  by 
the  learned  counsel,  that  as  to  lands  which  extend  to  and 
cover  the  banks  of  navigable  streams,  the  presumption  is,  that 
it  was  the  intention  to  convey  all  the  rights  of  the  grantors  to 
the  bed  of  the  stream,  to  the  center  thereof,  is  undoubtedly 
correct  But  this  is  a  mere  presumption,  and  may  be  rebut- 
ted by  the  strong  language  of  the  deed,  clearly  indicating  the 
intention  to  establish  the  line  at  the  margin  of  the  stream. 
There  could  be  no  language  of  description  more  clearly  indi- 
cating the  exact  line  than  is  found  in  the  conveyances  of  this 
strip  of  land:  "To  low-water  mark;  thence  northerly  along 
the  low-water  mark.*'  This  language  could  have  no  other 
meaning  than  to  indicate  the  intention  of  the  grantors  to  limit 
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tbe  premises,  and  establish  their  boundary  at  that  line  **  along 
low-water  mark." 

lo  principle,  this  case  is  decided  in  Qreens  ¥•  Nunn^nacher^ 
86  Wis.  60.  Tbat  was  a  case  for  abatement  of  the  nuisance 
created  by  a  distillery.  One  part  of  the  damages  was  for  cor- 
rupting the  waters  of  the  Einnickinnic  River,  and  rendering 
them  unfit  for  use  by  the  plaintiff  as  a  riparian  proprietor  on 
said  river.  The  deed  by  which  the  plaintiff  held  his  premises 
described  his  land  as  *'  running  along  the  bank  "  of  said  river. 
The  present  chief  justice  said  in  his  opinion:  **For,  according 
to  the  description  of  the  premises  as  given  in  the  deed,  there 
is  reason  for  saying  that  they  are  limited  to  the  river  bank, 
and  do  not  in  fact  include  the  bed  of  the  stream  or  the  waters 
of  the  same."  Chief  Justice  Ryan,  then  at  the  bar,  was  coun- 
sel for  the  appellant,  and  cited  the  foUowiDg  authorities  to  the 
point  that  the  description  of  plaintiff's  land  limits  the  same 
to  the  bank  of  the  creek:  Angell  on  Watercourses,  sees.  8,  26; 
Cary  v.  Daniels^  6  Met  236;  CrittenUm  v.  Alger^  11  Met.  281; 
Starr  v.  Child,  20  Wend.  149;  ChUd  v.  Starr,  4  Hill,  869; 
Hatch  V.  Dwighty  17  Mass.  289;  9  Am.  Dec.  145;  Starr  v.  OhUd, 
6  Denio,  599.  This  shows  that  the  point  was  well  considered 
by  the  court.  The  language  *'  along  the  bank  "  is  not  as  cer- 
tain and  specific  as  the  language  '*  along  low-water  mark.** 

In  the  following  cases,  the  line  is  limited  by  the  description, 
and  no  part  of  the  bed  of  the  stream  is  conveyed:  "  Thence 
northeasterly  up  the  west  bank  of  Pine  Creek  " :  Murphy  v.  Cope- 
land,  51  Iowa,  615;  68  Iowa,  409;  43  Am.  Rep.  118,  and  cases 
cited.  '*To  and  along  the  bank":  HaUey  v.  MeCarmiek^  18 
N.  Y.  296;  People  ex  reU  Comw!rs  v.  Supervisare,  126  HI.  9« 
'*  As  far  as  high-water  mark  "  is  the  outer  line  of  the  overflow 
of  a  mill*pond  so  described  in  the  conveyance:  Jones  v.  Parker^ 
99  N.  C.  18.  *^To  the  Crenesee  River;  thence  northwardly 
along  the  shore  of  said  river  ":  Starr  v.  ChUd^  20  Wend.  149. 
In  Murphy  v.  Copeland,  61  Iowa,  615,  it  was  held  that  *'  along 
the  bank  "  was  equivalent  to  ^'  along  low-water  mark,"  and  the 
same  in  Haleey  v.  McCormich,  IS  N.  Y.  296.  In  Cook  v.  Me- 
Clure,  68  N.  Y.  437, 17  Am.  Rep.  270,  the  language  is:  ^To 
a  stake  near  the  high-water  mark  of  the  pond,  running  thence 
along  the  high- water  mark  of  said  pond  to,"  etc., — and  it  was 
held  that  the  line  was  limited  at  high-water  mark,  and  would 
not  extend  even  to  low-water  mark.  This  case  is  exactly  in 
point  In  Bradford  v.  Cressey,  45  Me.  9,  the  language  is: 
''Thence  east  until  it  strikes  the  creek  on  which  the  mill 
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•tends;  thenoa  soafhweflterly  on  the  west  bank  of  said  creek," 
—  and  it  was  held  that  '^  the  grantee  was  restricted  to  the  bank 
of  the  creek."  The  line  so  described  is  a  monument  and 
fixed  boundary:  Angell  on  Watercourses,  sec.  25. 

From  the  language  of  the  description  of  the  defendants'  strip 
of  land  itself^  it  is  perfectly  clear  that  low- water  mark  was 
made  a  fixed  and  permanent  boundary.  If  the  situation  of 
the  strip  on  the  pond  is  consulted,  that  would  evince  the  same 
intention.  It  was  contiguous  to  a  very  old  mill-dam  belong- 
ing to  the  grantors,  now  called  the  Fox  River  at  that  point 
It  was  not  likely  that  it  was  intended  to  give  the  grantees  of 
this  strip  any  interest  in  the  waters  of  the  pond,  or  any  control 
over  the  water-power  or  interference  with  it.  Such  a  situation 
of  the  strip  clearly  indicates  the  intention  to  so  limit  the 
eastern  line  to  low-water  mark,  and  not  have  it  extend  ad 
fium  aqusB  of  the  pond.  Such  a  reason  was  held  to  prevail  in 
Smith  V.  Fardf  48  Wis.  115.  The  owners  of  the  water-power 
and  mill-dam  are  the  only  riparian  proprietors  of  the  land 
covered  by  the  pond  to  low-water  mark  on  the  west,  and  there* 
fore  owned  the  ice  formed  on  the  pond:  Brantley  on  Personal 
Property,  sea  98;  Lawson's  Rights,  Remedies,  and  PractioOi 
aec.  1345. 

2.  The  declaration  made  by  the  legislature  of  1868,  that 
Fox  River  is  a  navigable  stream,  oould  not  possibly  affect  the 
rights  of  the  owners  of  the  dam,  acquired  long  before,  or  make 
the  dam  navigable,  or  any  other  part  of  Fox  River,  in  any 
other  sense  than  mere  theory.  The  defendants'  rights  are 
axed  by  their  deeds,  and  that  act  certainly  oould  not  change 
them  in  the  least. 

8.  The  object  of  the  purchase  of  the  strip  —  to  build  ice- 
faoQsesonit — would  not  imply  ownership  of  the  ice,  for  he 
eoold  procure  from  the  owner  the  right  to  cut  ice  on  the  pond, 
or  buy  the  ice  cut  by  others,  and  fill  his  ice-house  in  that  way. 
But  at  best  such  a  purpose  would  not  affect  the  deed,  or  the 
natural  oonstmction  of  its  language.  Deeds  would  bo  very 
inooodusive  if  they  were  to  be  governed  by  the  use  the  pur^ 
chaser  intended  to  make  of  the  land.  Such  a  use  might  re- 
quire twice  the  quantity  of  the  land  conveyed,  with  a  complete 
^ogB  of  its  boundariea. 

4.  It  is  contended  that  a  reservation  in  the  first  deed  of 
this  strip  of  the  right  of  flowage  by  the  owner  of  the  dam  in* 
dicates  an  intention  to  convey  to  the  center  of  the  pond.  By 
that  reservation  the  grantor  reserved  the  right  to  flow  the 
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whole  strip,  and  not  merely  the  land  thus  covered  by  the  pond. 
But  there  is  a  margin  between  high  and  low  water  marks  the 
grantor  reeerred  the  right  to  flow,  which  wonld  be  entirely  oon- 
eistent  with  the  grantees'  line  being  limited  to  low-water  mark. 
That  reservation  need  not  affect  the  constmction  of  the  deed 
in  respect  to  its  conveyance  to  the  center  of  the  pond,  for  it 
would  have  full  and  complete  operation  and  effect  over  the 
land  granted. 

We  can  find  no  error  in  the  record.  The  judgment  is  evi- 
dently correct. 

By  the  Coubt.  The  judgment  of  the  circuit  court  it 
affirmed,  

Riparian  Rights — Mill-owtcbb  on  NAVtoABUi  Stsbaii.  —  In  Kmitackyt 
one  who  erects  a  mill  on  a  watercounie  aoquirei  a  Tested  right  whioh  oannot 
be  infringed  npon  or  taken  away  without  compensations  Anderton  t.  CSn- 
chmati  etc  B"y,  86  Ky.  44;  9  Am.  St  Rep.  263. 

Waters  ab  Boundart  Lines. — yavigable  and  Hon-naviffoble  Streams^ 
DistineUon   between.  —  In   text-books  and  in  decisions,   the   expression  is 
sometimes  made  that  conveyances  of  land  bordering  npon  non-navigable  or 
non-tidal  streams  are  presumed  to  extend  to  the  thread  thereof,  and  that 
conveyances  of  land  bordering  npon  tidal  or  navigable  streams  are  presumed 
to  extend  only  to  the  bank  or  ordinary  high-water  mark  thereof:  FuUer  v. 
WiUiama,  122  Pa.  St  191;  9  Am.  St  Rep.  88.    An  examination  of  the  de- 
cisions will  show,  however,  that  no  such  distinction  exists.    By  the  law  of 
England,  and  that  of  many  of  the  United  States,  the  beds  of  navigable  and 
tidal  streams  are  presumed  to  be  the  property  of  the  sovereign  or  states  and 
not  of  the  adjacent  landed  proprietors,  and  conveyances  of  land  fronting  upon 
them,  made  by  private  owners,  are  presumed  not  to  be  intended  to  extend 
beyond  the  line  of  their  ownership,  and  therefore  to  stop  where  that  owner- 
ship stops,  whioh  is  generally  at  ordinary  high-water  mark.    When,  however^ 
it  clearly  appears  that  the  bed  of  a  navigable  or  tidal  stream  is  not  vested  in 
the  state  or  sovereign,  bnt  in  some  private  proprietor,  the  presumptions  ordi- 
narily attending  conveyances  cease  to  operate,  and  their  place  is  taken  by  a 
contrary  presumption,  which  is,  that  the  grantor  did  not  intend  to  reserve  to 
himself  the  flats  nor  the  land  covered  by  water  lying  between  the  bank  and 
the  thread  of  the  stream,  and  to  thus  shut  off  his  grantee  from  ownership  in  the 
land  underlying  the  water.    In  the  multitude  of  decisions,  it  would,  perhaps, 
be  extreme  to  say  that  none  can  be  found  in  conflict  with  the  mle  which  we 
have  stated,  but  our  industry  has  not  enabled  ns  to  discover  any  in  conflict 
with  it    On  the  contrary,  in  every  instance  in  which  we  have  seen  the  ques- 
tion decided,  where  it  appeared  that  the  grantor  owned  any  part  of  the  bed 
of  the  stream,  whether  navigable  or  tidal,  or  not^  his  oonveyanoe  has  been 
held  to  extend  to  the  thread  of  the  stream,  when  he  owned  so  far,  and  in 
other  cases  up  to  the  line  of  hie  ownership,  when  it  did  not  extend  so  hr  into 
the  stream  as  its  thread,  unless  it  oontained  some  words  dearly  rneonim^ 
from  the  operation  of  his  deed  the  land  so  owned  by  him:  ifofrisoa  t.  Kun, 
Z  GreenL  474;  Berrpr.  Snyder^  3  Bosh,  283;  Sleeperr,  Laeoida,  60  N.  H.  20U 
49  Am.  Rep.  311;  LwU  v.  ffoUand,  14  Mass.  150;   frUiianuburf^  Boom  Ch,  v. 
SmUh,  84  Ky.  876,  376;  Norerote  v.  Grifith$,  65  Wis.  610,  61ft;  Jom$  ▼. 
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AMtfti,  U  Hov.  «S;  Ooold  od  Waters,  tao.  1M|  MeOuWmgk  r,  WaU,  4 
Rich.  98;  fi2  Am.  Dao.  715;  Waimm  v.  PeUrs,  26  Miolu  608,  517;  Broum 
Oil  Ox  ▼.  OaUwell,  85  W.  Va.  85;  OSkiiKlof  t.  Mack,  77  Wia.  573;  20  Am. 
8t  Rep.  138;  Brmnm  t.  iCmaetfy,  5  Har.  k  J.  105;  9  Am.  Dee.  503. 

Ibe  OMS  cited  above  from  65  Wieeonein  well  ezpremee  the  law  upon  the 
ihiec^  a&d  is  Yery  pertinent  here^  because  the  river  under  consideration 
was  a  navigable  stream,  and  the  oonveyanoe  to  be  interpreted  did  not  m«i- 
tion  tile  stream  at  all,  bat  deseribed  certain  oonrses  and  distances,  which,  m 
Cut,  extended  along  its  banks;  and  it  was  contended  that  the  deed  shonld 
be  fiosited  to  the  precise  land  inolnded  in  snob  oonrses  and  dutanceo^  and 
■boald  net  extend  to  the  center  of  the  stream.    After  considering  the  argQ^ 
meats  made  by  oonnsel,  and  the  deoirions  of  the  varions  oonrts^  the  tme  role 
npcn  the  snbjeot  was  thus  stated  in  the  opinion  of  the  court:  *'  When  it  is 
made  to  appear  that  the  lands  conveyed  by  the  deed  extend  to  and  cover  the 
banks  of  a  navigable  stream,  the  presumption  is,  that  the  intention  was  to 
convey  all  the  right  of  the  grantor  in  the  bed  to  the  center  thereof;  and  in 
etder  to  defeat  this  presumption,  there  must  be  dear  proof  that  such  was  not 
the  intention  of  the  parties  to  the  conveyance;  and  the  fact  that  in  giving  the 
boundaries  of  the  lot  conveyed  no' mention  is  made  of  the  stream,  and  that 
the  lands  are  deaeribed  by  courses  and  distances,  does  not^  in  itself,  over- 
come each  presumption.  *    The  same  principle  was  thus  stated  by  Wil- 
son, a  J.,  In  MiddUUm  r.  PrUehard,  8  Scam.  510;  38  Am.  Dea  112:  **A 
grant  of  land  upon  a  river  extends  the  titie  of  the  grantee  to  the  middle  of 
the  same,  if  the  grantor  has  authority  to  extend  it  so  far,  unless  limited  to 
another  boundary  by  express  terms.     This  is  a  general  principle  of  the 
eommon  law  applicable  to  private  conveyanoes,  which  are  construed  most 
strongly  sgainst  the  grantor."    'Dits  is  in  substantial  aooord  with  the  rule  as 
stated  in  Qonld  on  Waters,  sea  195,  in  the  following  language:  "When 
riparian  estatee  are  conveyed,  the  owner  may  reserve  the  land  under  water, 
but  the  general  presumption  is,  that  the  purchaser's  title  extends  as  far  as 
the  grantor  owns,  in  both  tidal  and  fresh  waters." 

The  remark  we  have  made,  to  the  effect  that  a  oonveyanoe  of  land  adjacent 
to  a  stream  extends  so  far  into  the  stream  as  the  grantor  had  t^tie,  is  well 
lUnstrated  by  the  deoisions  in  the  New  England  states.  By  the  common  law, 
M  slrssdy  suggested,  the  sovereign  was  the  owner  of  all  lands  in  tide>water 
streams  or  beneath  arms  of  the  sea  below  ordinary  high- water  mark,  and  for  this 
TSBsoB  grants  of  private  property  adjacent  to  such  streams  or  arms  were  limited 
to  mob  mark,  beoause  it  was  the  line  of  the  grantor's  proprietorship.  But  la 
the  colony  of  Massachusetts,  by  an  ordinance  passed  in  or  about  the  year  1647» 
it  was  declared  that  the  owners  of  land  should  hold  titie  to  low- water  mark,  pro- 
vided it  was  within  one  hundred  rods  of  high-water  mark;  or  in  other  words, 
that  the  flats  covered  and  uncovered  by  the  ebb  and  flow  of  the  sea  and  of  tidal 
streams  should  belong  to  the  adjaoent  proprietor,  unless  such  flats  were  more 
than  one  hundred  rods  in  width.  As  a  result  of  this  change  of  law,  whereby 
the  flats  were  vested  in  the  adjaoent  proprietors^  it  was  ever  afterwards  de- 
cided that  in  a  oonveyanoe  of  laud  bounded  by  or  upon  a  sea,  or  bay,  or  har- 
bor, or  river,  or  stream,  shonld  extend  to  and  include  the  adjaoent  flats,  if  they 
betoDged  to  the  graaton  Gould  on  Waters,  see.  195;  Mayheto  v.  Norton,  17 
Pick.  358;  Wm§hmr.  AHlin,  84  He.  85;  LampUkr.  Bangor  Bamk,  8  GreeuL 
U,  92;  Dooum  v.  WUBaM^  8  Gray,  828;  Boston  v.  Ridnardmm,  105  Moss.  351, 
SS5^7.  The  queetion  is  very  fully  considered  in  the  ease  last  eited,  which  in- 
volved the  eonstraetion  of  a  grant  upon  the  tide*water  adjaoent  to  Boston. 
The  town  of  Boetoa  had  made  agrant  of  land,  one  of  the  boundariee  of  which 
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WM  *'tlie  bay,**  and  it  was  IniisM  that  thia  grant  did  not  indade  the  flab 
in  front  of  the  land  granted,  bnt  it  waa  oonoeded  that  if  the  ordinance  ot 
1647  waa  in  operation  at  the  time  the  grant  waa  made,  or  in  other  words,  if 
the  town  of  Boston  had  any  title  to  the  flats  in  front  of  the  lot,  anch  title 
Tested  in  its  grantee.  The  oonrt,  after  considering  and  eiting  many  aathori- 
ties,  coDoladed  by  saying:  '*  Applying  the  mlea  already  stated  to  thi«>  case^ 
t^e  result  is,  that  if  the  town  of  Boston,  at  the  time  of  making  the  grant  to 
Oridley  and  Baxter,  held  these  flats,  not  for  the  general  nse  bnt  as  its  owe 
property,  those  grants  bounded  '  with  the  bay '  passed  them  to  the  grantees." 
In  what  appears  to  have  been  a  decision  of  the  same  ease  npon  a  previous 
appeal  (see  13  Allen,  165),  the  court  said:  "Whenerer  land  is  deeoribed  ai 
bounded  by  other  land,  or  by  a  building  or  stmctnre,  the  name  of  which,  ao- 
oording  to  its  legal  and  ordinary  meaning,  inclndea  the  title  in  the  land  of 
which  it  has  been  made  i^  part,  as  a  house,  a  null,  a  wharf,  or  the  like,  the 
side  of  the  land  or  structure  referred  to  as  a  boundary  is  the  limit  of  the 
grant;  but  when  the  boundary  line  is  simply  by  an  object^  whether  natural 
or  artificial,  the  name  of  which  is  nsed  in  ordinary  speech  as  defining  a  boon- 
dary,  and  not  as  describing  a  title  in  fee,  and  which  does  not  in  ita  deacrip. 
tion  or  nature  indnde  the  earth  as  far  down  as  the  grantor  own%  and  yet 
which  has  width,  as  in  the  case  of  a  way,  a  riTer,  a  ditch,  a  wall,  a  f  enoe^  a 
tree,  or  a  stake  and  stones,  then  the  center  of  jfche  thing  so  running  orer  or 
standing  on  the  land  is  the  boundary  of  the  lot  granted.  A  corraeponding 
rule  has  been  steadily  and  oonsiitently  applied  to  oonveyanosa  of  land  by  ths 
sea,  the  owner  of  which,  by  virtue  of  the  colonial  ordinanoe  of  IfiiT^  baa  the 
title  in  the  shore  or  fiats  within  one  hundred  rods  of  high«water  mark,  and 
above  low*water  mark.  Thus  a  boundary  by  a  tide-water  creek,  from  which 
the  tide  wholly  ebbs  and  flows  at  low  water,  carries  the  flats  as  far  as  the 
center  of  the  creek,  unless  limited  by  special  words:  Harlow  t.  Fitk^  IS 
Gush.  804;  Chapman  v.  BdmaneUj  8  Allen,  612.  So  a  boundary  *oa  a  river' 
within  the  ebb  and  flow  of  the  tide,  or  *  on  the  atream '  of  such  a  river,  passes 
the  title  of  the  grantor  to  the  extent  of  his  ownership,  unless  expressly  re- 
stricted to  the  shore  or  bank:  Dunlap  v.  Stetrnm^  4  Mason,  866;  TkomoM  v. 
Hateh,  8  Sum.  178,  179;  La^  v.  Bangor  Bank,  8  GreenL  85;  Moore  v.  Grj^ 
Jin,  22  Me.  350.  In  abort,  any  boundary  by  the  tide>water,  by  whatever 
name,  whether  'sea,'  'harbor,' or  'bay,'  includes  the  land  below  high-water 
mark,  as  far  as  the  grantor  owns  ":  Boston  v.  Biehardaon,  13  Allen,  155. 

When  a  stream  is  not  navigable,  or  when,  though  navigable,  the  grantor 
owns  the  bed  of  it,  the  rule  generally  prevails  that  all  grants  of  land  border- 
ing npon  it  vest  title  in  the  grantee  to  the  thread  of  the  stream,  unless  aa 
intent  to  limit  it  to  some  other  line  is  manifested  by  the  deed:  Jadtmm  v. 
Louw,  12  Johns.  255)  Brown  v.  ffuger,  21  How.  306;  Lowell  t.  Robineom,  16 
Me.  357;  33  Am.  Dec  671;  Williame  v.  Bvehanan,  1  Ired.  535;  35  Am.  Dea 
760;  Cold  8.  P,  /.  W.  r.  Tolland,  9  Cosh.  496;  Williamebwrg  Boom  Ox  v. 
Smith,  84  Ky.  372;  Beny  v.  Snifder,  8  Bush,  266;  Warren  t.  Thomaslan,  75 
Me.  329;  46  Am.  Rep.  387. 

The  Thread  qf  the  Stream  is  not  necessarily,  nor  ordinarily,  the  middle  of 
the  channel,  but  is  a  line  running  equidistant  from  ito  two  banks  at  the  or- 
dinary stage  of  ito  waters:  Warren  v.  Tkomaeion,  75  Me.  329;  46  Am.  Bepi 
897;  Hopkhu  v.  Dkkineon,  9  Gush.  552;  Boecawen  v.  Oanterimy,  23  K.  H. 
188;  and  therefore  where  the  channel  of  a  hver  is  named  as  a  boundary,  the 
thread  of  the  stream  is  not  meant,  but  the  deepest  part,  "  the  water*road 
over  which  vessels  pass  and  repass  "s  Warrem  t.  Thomaetot^  75  Me.  329;  46 
Am.  Bep.  397. 
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W^erwteimtt  H  Named  ob  a  Boundary,  —  II  ii  not  Deoeaaary,  lo  «ntltle  a 
Attd  to  hftTie  applied  to  it  the  rule  of  conatniotion  extending  its  boundary  to 
the  thread  ol  the  stream,  that  the  fact  that  one  of  the  boundariei  i»  a  stream 
•boold  be  stated  in  or  appear  from  the  deed.  Henoe,  though  property  is 
eonreyed  by  a  description  stating  its  metes  and  bounds,  without  mentioning 
lay  water  or  stream,  yet  if  one  of  these  boundaries  extends  into  or  along  a 
itreun,  the  title  of  the  grantor  to  lands  lying  between  the  boundary  and  the 
center  of  the  stream  will  rest  in  hii  grantee:  Norcross  y,  Oriffiths,  65  Wis. 
699.  80  if  lands  bordering  upon  a  navigable  stream  are  subdivided  in  city 
lots  designated  by  numbers,  and  a  oonveyanoe  is  made  of  any  of  such  lote  by 
sndi  dengnation,  the  grantee  acquires  thereby  all  the  title  which  the  grantor 
had  in  the  lands  lying  between  the  lot  and  the  thread  of  the  stream  in  front 
of  it:  Wai9(m  v.  Peian,  26  Mich.  608;  TruaieeM  v.  Haven^  11  111.  654;  Marhur 
r.  SehuUe,  13  Wis.  692. 

lieamderLmn,  —  In  surveying  land  adjacent  to  a  stream,  whether  navi* 
gable  or  not,  meander  lines  are  often  run  from  one  point  to  another  along  or 
■ear  the  bonk  or  margin  of  the  atream,  in  auch  a  manner  as  to  leave  a  con* 
oderabie  quantity  of  land  lying  between  the  lines  thus  run  and  the  thread  or 
bank  of  tbe  stream.  The  purpose  of  theee  lines  is,  however,  universally  eon- 
aidered  to  be  that  of  deaignatingthe  general  course  of  the  stream,  and  of  pro- 
riding  means  by  which  to  make  an  estimate  of  the  quantity  of  land  included, 
and  they  have  never,  so  far  as  we  are  aware,  been  permitted  to  have  the  effect 
of  restricting  the  boundary  line,  or  of  preventing  it  from  extending  to  the 
tiiread  ol  the  stream  or  to  the  line  of  the  grantor's  ownership  as  it  would  have 
dons  had  such  meanders  not  been  made  or  mentioned :  Fuller  v.  Daupkm,  124 
IlL6tt;  7  Am.  St.  Rep.  388;  Mintor.  DeLane^,  7  Or.  342;  Broumv.  Bvger^ 
U  How.  320;  Ckandtmv.  Madt,  77  Wis.  673;  20  Am.  St.  Rep.  139;  Middlekm 
▼.  PrUdtard,  3  Scam.  610;  38  Am.  Deo.  112;  KraiU  v.  Craxtfwd^  18  Iowa, 
649;  87  Aul  Dee.  414;  SdkurfMder  v.  St  Paul  B.  B.,  10  Minn.  82;  88  Am. 
DssL  69;  J^'erk  v.  Kaei  O.  L.  Ox,  134  XJ.  a  178;  Ladd  v.  Oibome,  79Iowa| 
•3;  Tatn  v.  Vam  da  Bogeri,  66  N.  Y.  626,  631;  OhurchiU  v.  Grundy,  6  Danat 
100;  Brmnr,  Toffior.  2  J.  J.  Mar«h.  160;  Srpkung  v.  ilowt,  120 Ind.  352.  This 
iile  hss  very  reoenUy  been  applied  to  nouruavigable  Ues  of  oonsiderable 
nagnitode^  and  patents  to  Umds  adjacent  thereto  have  been  interpreted  as 
tastiag  title  in  the  patentee  to  the  middle  of  the  lake:  MUcheU  v.  Smak,  140 
U.S. 406;  Bardmr.  Jordan,  140 U.  8.  371. 

/VmrnpInm  fli  OffoinU  OratUor,  —  There  is  no  doubt  of  the  ability  of  a 
gxantor  of  land  bordering  upon  a  stream,  whether  navigable  or  not^  to  limit 
tha  line  of  hie  grant  so  aa  to  exolnde  therefrom  any  portion  of  the  stream 
niueh  he  may  ehooee  to  retain.  But  aa  ordinarily  it  would  be  of  no  advan- 
taga  to  hin^  and  of  very  great  diaadvantage  to  his  grantee,  to  have  the  grantor 
latain  title  to  the  bed  of  the  atream  in  front  of  the  lands  granted,  the  pre* 
ssmption,  in  the  abeenoe  of  words  necessarily  excluding  it^  is,  that  the  grantor 
iatsoded  to  convey  to  the  extent  of  his  ownership,  and  therefore^  that  title 
will  psss  to  the  thread  of  tlie  stream  if  lie  owned  np  to  that  line,  or  in  the 
caaa  ef  navigable  er  tidal  etreams,  the  beds  of  which  he  does  not  own,  that 
his  grant  extends  to  low-water  marks  BrownOUOo.  v.  OWtoeU;  36  W.  Ya. 
96;  HoUm  w.  OkamdUr,  61  Yt.  291;  Paimer  v.  Farr^U,  129  Fk.  St  162. 

MmummU  ai  8UU  qf  Stream*  — The  fact  that  one  or  more  of  the  nowrieg 
dwatgaated  in  tiie  deed  extends  to  a  stake^  tree,  or  other  monnment  on  the 
baak  or  by  tlie  side  of  a  atream,  is  not  snffioient  to  indicate  an  intent  on  tho 
part  el  tlie  grantor  to  limit  the  boundaries  of  his  grants  nor  to  prevent  their 
laachiiig  to  tiie  tiiread  ef  the  atream,  where  the  boundary  between  the  stakee 
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or  memmenti  referred  to  is  desoribed  aa  mnning  with,  bj,  aloog;  or  upon 
tho  sfereftm:  LaweU  v.  BobiHttm,  16  Mo.  857;  33  Am.  Deo.  671|  8L  Lomit  t. 
RutB,  188  U.  a  243;  Cotm^  qf  8L  Okur  t.  LovmffaUm,  23  Wall  46b  64;  JTm 
T.  CAeiMf,  83  Ala.  251;  Seneea  yaUon  v.  Knight,  23  N.  Y.  498;  Luet  ▼.  Car- 
lep,  4  Wend.  451;  35  Am.  Dec  637;  Qoald  on  Waters,  too.  197. 

Line9  Running  along  the  Bank,  Edg^^  or  Margin.  ^^iL  oonveyance^  instead 
of  designating  the  boundary  adjacent  to  a  vateroonrso  as  ranning  alon^  to, 
with,  or  by  the  stream  may  describe  it  as  mnning  to^  with,  or  along  tho  bank, 
margin,  edge,  or  shore,  or  the  high  or  the  low  water  mark;  and  then  tho  qnes- 
tion  arises  whether  this  description  is  one  limiting  the  boandary,  and  in  oflfect 
reserTing  to  the  grantor  lands  owned  by  him  between  the  thread  or  low- water 
mark  of  tho  stream  and  the  boandary  named  in  the  deed.  Where  tho  de- 
scription specifies  the  line  or  boandary  as  ranning  along  tho  bank  of  »  stream, 
whether  nayigable  or  not,  we  beliere  that  the  aathorities  oomonr  in  asserting 
that  tho  word  **  bank "  mast  be  coastraed  as  limiting  and  restricting  the 
boandary,  and  preventing  it  in  any  eyent  from  reaching  the  thread  of  the 
stream:  Bradford  y,  Ore$»eift  46  Me.  9;  Rockwell  ▼.  Baldwin,  53  IlL  19.  The 
word  "  bank  "  does  not  limit  the  boandary  line  to  the  top  or  even  to  tho  bot- 
tom of  the  small  blnff  or  preoipice  asoally  adjacent  to  streams,  bat  U  re- 
garded rather  as  eqaivalent  to  the  expression  "low-water  mark,"  and 
therefore  as  entitling  the  grantee  to  lands  extending  np  to  the  wator  at  all 
stages;  for  his  grant  will  not  be  constraed  as  catting  him  off  from  aocess  to 
the  waters  bordering  npon  the  lands  granted  to  him:  HaUey  ▼.  MeOormiek, 
13  N.  Y.  296;  TateB  r.  Van  de  Bogert,  56  N.  Y.  526;  Lamb  ▼.  RieketU,  11 
Ohiob  311;  Murphy  y,  Oopeland,  58  Iowa,  409;  43  Am.  Rep.  118.  In  one  case 
it  was  decided  that  thoagh  the  grant  described  lands  as  boanded  by  or  on  the 
margin  of  a  river,  they  nevertheless  extended,  by  a  constraction  of  law,  to 
the  center  of  tho  stream:  3jb  parte  Jenmng$,  6  Cow.  518;  16  Am.  Deo.  447. 
Doubtless  this  case  cannot  meet  with  aniversal  ooncarronce,  and  perhapa  the 
weight  of  the  aathorities  is  to  the  effect  that  a  boundary  designated  aa  run- 
ning along,  by,  or  with  the  edge  or  margin  of  a  stream  extends  to  low-water 
mark  only:  Kanouae  v.  StoMrower,  48  N.  J.  Eq.  42;  Bddy  v.  8L  Mart,  53 
Vt.  462;  Holden  v.  Chandler,  61  Vt.  291.  When  a  line  is  described  aa  run- 
ning to  the  waters  of  a  stream,  the  word  *'  waters  "  is  regarded  as  synony- 
mous with  low-water  mark:  Babaon  v.  Tainter,  79  Me.  368;  and  when  a 
boandary  is  described  as  beginning  at  the  mouth  of  a  tide-water  stream,  this 
means  the  mouth  as  it  exists  at  low-water:  BcUl  v.  Slack,  2  Whart.  608;  80 
-Am.  Dec.  278. 

Lines  Running  along  the  Shore,  — The  greatest  diversity  of  opinion  has  de- 
veloped in  the  interpretation  of  the  word  "shoro"  when  used  in  a  oonvey* 
ance  of  real  property.  It  is  strictly  applicable  to  tidal  streams  only,  and 
Bignifies  that  portion  of  the  land  covered  and  ancovered  by  the  ebb  and  flow 
.of  the  ordinary  tides.  When  the  boandary  is  described  aa  ranning  to  a 
stream,  or  to  the  shore  of  a  atream,  and  thence  by,  with,  or  along  the  ahora, 
^some  of  the  aathorities  locate  such  boundary  at  the  thread  of  the  atroam: 
^Slarr  v.  Child,  20  Wend.  149;  Sleeper  r.  Laeonia,  60  N.  H.  201;  49  Am.  Bap. 
81 1 ;  others,  at  the  inner  side  of  tho  shore,  or  low-water  mark:  Chiid  t.  Starr, 
4  Hill,  369,  376;  Slewne  t.  King,  76  Me.  197;  49  Am.  Rep.  609;  whila  atill 
•thors,  when  the  expression  is  *'  to  the  shore,  thenoo  by,  with,  or  on  the 
shore^"  exdado  the  whole  shore  from  the  lands  convoyed:  JHortr  t.  rrmmam, 
6  Mass.  436;  4  Am.  Deo.  155.  In  a  conveyance  of  a  lot  in  a  villaga  al  Haw 
York,  two  of  the  bonndariea  were  described  as  foUowat  ''Thaaoa  paiaU 
with  Buffalo  Street  about  forty-fiva  feet  to  the  Qoneoea  Bivar; 
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Mstatlj  along  th«  ihora  of  nid  rirer  to  BnfUo  Stroel*   In  eonstrning  thii 
deed  in  the  onpromo  eonrt^  Mr.  Jostioe  Ck>wen  said:  ''The  Boath  lino  mna 
abont  fofty-two  foot  to  tho  Cknesoe  Biver,  thenoe  northwardly  along  the 
shore  of  the  aaid  rirer  to  Ba&lo  Street;  and  it  io  inoijited  by  the  oonnoel  for 
khe  defendants,  that  these  latter  words  are  ao  strong  as  to  snbvert  the  plain 
moaning  of  the  former  words,  'to  the  riTer/  and  tie  np  the  grant  to  the  shore. 
Bat  soppose  we  were  to  expunge  the  words  'to  the  rives/  and  take  the 
'shore'  as  the  boundary;  the  grantees  beoame  proprietors  of  the  shore, 
which,  when  applied  to  a  fresh-water  river,  means  tho  '  bank 't  Johnson's 
Diet,  qoarta     '  Shore '  and  '  bank '  signifies  the  earth  arising  on  each  side 
of  the  water:  Johnson's  Diet.,  tit.  Bank.    And  then,  says  Sir  John  Leaoh, 
v.  a  ( WrifflU  V.  Howard,  1  Sim.  ft  St.  203):  'Prima  facie,  the  proprietor  of 
each  bank  of  a  stream  is  the  proprietor  of  half  the  land  covered  by  the 
strsam.'    The  *  bank '  and  the  *  water '  are  correlative.     Ton  cannot  own  one 
without  touching  the  other.    But  the  'bank'  it  the  principal  object;  and 
when  the  law  onoe  fixes  the  proprietorship  of  that,  the  soil  of  the  river  fol- 
lows as  an  incident^  or  rather,  as  a  part  of  the  subject-matter,  nsquejllum 
a^uM,    Lord  Hale  puts  it  that  fresh  rivers  do^  of  common  rights  belong  to  the 
owners  of  the  soil  adjacent:  Do  Jure  Maris,  e.  I;  6  Cow.  537.    The  law  doee 
not  stop  to  oriticiee  tho  words  by  which  a  man  is  made  owner;  it  inquires,  !• 
he  the  shore-owner?    If  that  be  so,  he  touohee  the  water:  Per  Marshall,  C.  J., 
bi  HamUey'e  LeB$ee  r,  Anlhmn^,  6  Wheat  384.    It  Is  conceded  that  the  words 
'to  and  along  the  river '  would  include  the  stream.     What  difference^  I  ask, 
between  that  and  '  to  and  along  the  shore '  ?    A  difference  of  words,  signify, 
ing  the  same  thing.    In  either  case,  taken  literally,  and  according  to  com- 
mon understanding,  they  carry  you  to  a  line  intermediate  the  water  and 
the  land,  and  touching  both.    How  do  they  take  more?    Upon  construction 
«if  law,  which  doea  not  require  express  words  for  the  grant  of  every  part,  as 
houses,  fenceo,  mines,  or  the  elements  of  water  or  air,  which  all  pass  by  the 
word  'land';  and  as  a  grant  of  1  and  by  certain  boundaries  prima/aeie  passea 
lU  snefa  parts  to  the  grantee^  usque  ad  eoelum  et  ad  ir^femoa,  so^  within  the 
same  principle,  it  passes  the  adjoining  fresh-water  stream,  wque  ad  fiham 
egsis.    Ihe  passing  of  the  one  kind  may  just  as  well  be  questioned  as  another, 
not  only  in  the  eye  of  the  law,  but  of  common  sense  and  reason.     Within  ths 
first  maxim,  it  is  said  one  shall  not  build  so  as  to  overhang  another's  prem- 
ises, darken  his  lights,  or  confine  the  air;  and  surely  it  would  be  more  absurd 
for  tho  law  to  give  a  man  the  shore  or  side  of  a  fresh-water  river,  and  yet^ 
by  saving  the  bed  to  the  grantor,  make  the  owner  el  the  land  a  trespasser 
every  time  he  should  slake  his  thirst  or  wash  his  hands  in  the  stream.  *Ia 
(Anil's  AdndruOiraton  ▼.  Ohamhere,  3  Ohio^  495,  a  oase  by  which  the  supreme 
coort  of  the  state  of  Ohio  adopted  the  doctrines  of  Lord  Hale^  they  say:  '  A 
riTor  eonsists  of  water,  bed,  and  banks.'    By  running  np  or  down,  or  along 
either,  therefore,  you  touch  the  river  within  this  case.     I  have  said  that 
'along  the  shore '  is  the  same  thing.    I  admit  it  is  not  critically  correct  to 
say  the  'shore'  of  a  river.    The  term  belongs  in  its  strict  sense  to  the  ocean* 
Dr.  Johnson  says  it  applies  to  a  river  only  in  a  secondary,  or,  as  he  calls 
itk  a  'lioentious,'  sense.    '  Beside  the  fruitful  shore  of  muddy  Kile ':  Johnson's 
IHot,  titb  Shore.    Yet  it  is  sometimos  so  applied  in  legal  proceedings.    The 
eosupset  between  Virginia  and  Kentucky  speaks  of  the  shores  of  the  Ohio; 
whiofa  word  'shores'  was  treated  by  Marshall,  01  J.,  in  HandVs  Leasee  v. 
iaOoiiy,  6  Wheat.  384»  as  the  same  with  'side*  or  'bank.'    We  knowil 
msans  the  same  in  oommon  understanding  among  us,  which  must  govern  in  the 
construction  of  a  conveyance. "    From  this  opinion  Mr.  Justice  Bronson 
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•enfced:  8tmr  t.  OhOd^  SO  Wend.  140.  Tho  cftw  WM  tikmi  to  tho  ooart  of 
•rrora,  where  the  deoiflion  of  the  mpreiiie  eoort  wm  i«Tened»  and  tho  vioiwo 
of  Jadge  Broneon  adopted  bj  a  rote  of  oloron  to  ten,  bat  thoee  Totiog  for  a 
rereraal  appear  to  haro  oonourred  in  tho  oondoaioo  that  the  word  *'  ahoro^* 
ai  used  in  the  oonreyanoo  ondor  ooiMideration»  osctonded  tho  boondary  to 
low-water  mark:  OhUd  r.  Starry  4  Hill»  W9,  87tt.  A  oonTeyanoo  whose  do- 
■criptiTo  terma  were  rabstantially  Identieal  with  thooe  Interpreted  bj  tfao 
New  York  oonrt  was  oonridered  by  tho  eapremo  ooart  of  New  Hampahli% 
and  a  oonolasion  reached  in  harmony  with  that  of  Judge  Cowen  hereinbefoco 
qnoted:  Sleeper  t.  Laconia,  60  N.  H.  201;  49  Am.  Rep.  81L  The  oonrt  ro* 
ferred  to  eases  constming  similar  ezpressiona  employed  in  deaoribing  lineo  at 
mnning  along,  with,  or  by  the  aides  of  streets  or  highways,  and  determining 
that  *'  the  expressiona  *  on  a  highway '  and  *  by  the  aide  of  a  highway '  wore  idea* 
tioal  in  meaning  and  oflFeot.'*  There  Is  no  donbt  that  the  interpretatioa  giTss 
to  oonreyanoes  mnning  by  the  sides  of  streets  or  highways  refeired  to  by 
the  anpreme  oonrt  of  New  Hampshire,  ia  the  ono  anatained  by  the  weight  of 
anthority:  Moody  r.  Palmer,  60  OaL  81;  Ptttd  r.  Oearver,  26  Fk  St.  S23; 
BwJt  V.  Sguiers,  22  Vt  408;  Woodman  t.  Spencer,  64  N.  H.  607;  ScUttr  ▼. 
Jonee,  89  N.  J.  L.  469;  28  Am.  Rep.  229;  Kneeland  ▼.  Vm  Valkenbnrffk,  4§ 
Wis.  434;  82  Am.  Rep.  719;  Lowr.  TibbUte,  72 Ue.  92;  39  Am.  Rep.  80S. 

In  Massachusetts  {Storer  t.  JWemoii,  6  BCaas.  436;  4  Am.  Deo.  166),  and 
perhaps  in  Maine  {SUvene  ▼.  JDng,  76  Me.  197;  49  Am.  Rep.  609),  a  oonT^* 
anoe  running  to  the  shore  of  a  stream,  and  thenoe  with,  along,  or  by  tho  shotOb 
is  interpreted  as  reserving  to  the  grantor  the  whole  shore;  in  other  woidab 
aa  running  along  that  side  of  the  shore  which  is  farthest  from  the  water. 
This  interpretation  yields  to  any  expression  in  the  deed,  and  perhaps  In  other 
deeds  by  the  same  grantor,  showing  that  by  the  term  "shore," he  meant  the 
line  or  side  next  to  the  water.    Thus  if  he  mentions  In  his  deed  any  Tisible 
monnment  as  being  in  the  line  which  he  described  as  running  along  or  by  the 
shore,  it  is  competent  to  proTO  by  parol  or  other  evidence  that  such  monu- 
ment was  on  the  side  of  the  shore  known  as  low*  water  mark,  and  such  proof 
being  made,  low-water  mark  will  be  accepted  as  the  shore  line:  Storer  t. 
Freeman,  6  Mass.  435;  4  Am.  Deo.  155.    In  a  conveyance,  the  words  "shore,* 
' '  beach, " ' '  seashore,  *'  and  "  sea  "  may  be  used  so  as  to  indicate  that  the  grantor 
employed  them  interohangeably  to  designate  the  same  line,  as  where  the  boun- 
dary is  declared  to  run  "easterly  on  the  sea  or  flats,**  or  " northeasterly  by 
the  sea  or  beach."    In  this  events  the  boundary  is  not  to  be  run  partly  by  the 
beach  and  partly  by  the  sea,  but  extends  at  all  points  to  the  sea  at  low- water 
mark:  SaUonstaU  v.  Proprielon,  7  Cush.  195;  Doane  v.  WiSeuU,  6  Gray,  888. 
In  the  opinion  in  the  ease  last  oited,  the  court  used  the  following  langnags^ 
which,  to  us,  it  seems  difficult  to  reconeile  with  its  reasoning  and  deoision  ia 
the  earlier  case  of  Storer  r.  Freeman,  6  Mass.  485, 4  Am.  Doc  156:  "The  owner 
of  the  upland  adjoining  tide- water  prima /oeis  owns  to  low-water  mark;  and 
does  so  in  fMct,  unless  the  presumption  ia  rebutted  by  proof  that  the  upland 
and  flats  have  been  severed  by  himself  or  some  previous  owner,  by  tho  ooa* 
veyance  of  the  one  without  the  other,  in  whole  or  in  part.    When,  therofoNb 
such  owuer  of  the  shore  conveys  by  a  boundary  on  the  "sea,**  or  "  seashorsb* 
or  "  tide- water,"  or  any  aimilar  expression,  the  law  gives  ofleot  to  it^  and  ex- 
tends it  to  low-water  mark." 

Because  there  are  two  sides  to  a  shore,  the  whole  deed  must  be  oonsideiei 
In  determining  whioh  aide  was  intended.  If  there  is  donbt  npon  tho  snbjeelk 
it  would  seem  that  the  application  of  the  general  rule  that  a  oonveyanee  b 
oonstrued  against  the  grantor  most  determine  the  question  in  favor  si  the 
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KnmtM^  Mid  antitio  him  to  Itare  tiie  line  ma  along  tiia  inner  aide  of  the 
•hop^;  or  in  other  word%  the  line  of  ordinary  low  water,  ao  aa  to  indnde 
the  whoia  ahon.  Bnt  it  may  happen  that  the  length  of  the  line  which  ia 
mmtioned  in  the  oonreyanee  aa  extending  to  the  ahore  ia  anoh  aa  to  deter* 
Bune  wiiiah  aide  of  the  ahore  waa  inteaded*  and  henoe^  when  one  of  the  oalla 
ef  a  eonTeyanoe  atated  that  the  line  waa  to  be  ran  a  deaignated  nnmber  of 
iael^  ertheraaboiati^  to  a  point  on  the  ahore  of  Long  Island  Soand^  and  thenoe 
along  the  nid  ahore  and  aoand  aa  the  same  bend  and  turn,  it  waa  held  that  if 
tfaia  eall  roached  the  ahore  of  aneh  aoand  at  low- Water  mark,  then  all  of  the 
riiora  abore  aneh  marie  waa  neoeaaarily  inelnded  in  the  oonveyanoe:  Oahu  t. 
i>d«q|i^  14  N.  7.  8np.  Gt  894;  15  N.  T.  Snp.  Ct  661;  133  N.  T.  227;  26 
Stitep. 


Bishop  v.  MoGillis. 

Un  Wuoonaiv,  87&] 

▲  Shiuiv  LiTnira  ov  thb  Propsbtt  ov  a  TmsD  Pnaoir,  while  aeting 
uder  a  writ  of  attachment^  mnat  be  regarded  aa  inonrring  a  liability  by 
the  doing  of  aa  aot  in  hia  cffieial  eapaoity  and  in  virtne  ef  hia  offioe. 

Acnoir  commenced  in  October,  1890,  against  McOillis  for 
taking  and  oonyerting  chattels  of  the  plaintiff  on  October  24, 
1884.  The  plaintiff  pleaded  the  statute  of  limitations,  alleging 
that  his  supposed  liability  arose  out  of  acts  done  by  him 
when  acting  as  sheriff,  and  that  the  plaintiff's  cause  of  action 
accrued  more  than  three  years  before  the  commencement  of 
this  suit  The  plaintiff  demurred  to  the  answer,  and  his  de* 
muner  being  overruled,  he  appealed. 

FairehUd  and  FairchUd^  for  the  appellant 

E.  C.  Efutman^  and  Oreene  and  Vroman^  for  the  respondent 

Orton,  J.  The  appellant  sues  in  replevin  for  a  stock  of 
goods  unlawfully  taken  and  detained  by  the  respondent  -  The 
respondent  justifies  the  taking  by  the  service  thereon  of  several 
writs  of  attachments  and  execution,  as  sheriff,  in  cases  in 
favor  of  several  plaintiffs  against  one  Armstrong  as  the  owner 
of  the  goods,  and  pleads  also  the  three  years*  statute  of  limita* 
tioos  according  to  section  4223  of  the  Revised  Statutes,  in  bar 
of  an  action.  The  appellant's  demurrer  to  such  answer  in  bar 
was  overruled,  and  this  appeal  is  from  said  order. 

The  only  question,  therefore,  is,  whether  the  respondent  can 
make  said  statute  available  in  bar  of  this  action  by  the  appel- 
lant as  a  stranger  to  the  attachments  and  executions  claiming 
the  ownership  of  the  goods.  The  learned  circuit  court  decided 
correctly  that  said  statute  is  applicable  to  such  a  case,  and 
overruled    the    demurrer.    The    statute    reads    as    follows: 
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^Within  three  years:  An  action  against  a  sheriff,  coroner, 
iown  clerk,  or  constable,  upon  a  liability  incurred  by  the 
doing  of  an  act  in  his  official  capacity  and  in  virtue  of  his 
office,  or  by  the  omission  of  an  official  duty,  including  the  non- 
payment of  money  collected  upon  execution.  But  this  section 
shall  not  apply  to  an  action  for  an  escape.''  Was  the  taking 
of  these  goods,  by  the  respondent  as  sheriff,  upon  the  attach- 
ments and  executions,  in  virtue  of  his  office  f  I  have  made 
these  words  emphatic,  because  the  question  depends  solely  on 
their  true  meaning. 

This  court,  by  the  opinion  of  the  present  chief  justice  in 
Oerber  y.  Ackley^  37  Wis.  43,  19  Am.  Rep.  751,  defined  these 
words  as  'acts  done  within  the  authority  of  the  officer,  but  in 
doing  them  he  exercises  that  authority  improperly,  or  abuses 
the  confidence  which  the  law  reposes  in  him."  Acts  colore 
officii  are  defined  in  the  same  opinion  as  ^'  where  they  are  of 
such  a  nature  that  his  office  gives  him  no  authority  to  do 
them."  It  is  foreign  and  confusing  to  the  question  to  define 
acts  colore  offidu  Acts  virtute  officii  only  are  protected  by  the 
statute.  We  might  as  well  define  acts  which  are  of  neither 
class.  It  is  sufficient  if  we  determine  what  acts  are  within 
the  statute.  In  the  above  case  the  plaintiff  had  sued  the  city 
marshal  for  the  taking  of  certain  property,  and  the  defendant 
attempted  to  justify  the  taking,  but  averred  only  that  he  took 
the  property  "by  virtue  of  an  alleged  writ  of  replevin":  Oer- 
ber  y.  AcUey^  82  Wis.  233.  The  plaintiff  recovered  judgment 
The  above  action  is  on  the  marshal's  official  bond,  and  against 
the  defendant  as  surety  thereon,  and  the  case  depended  upon 
whether  the  marshal  acted  with  authority,  or  virtute  officii, 
when  he  took  the  property.  It  was  held  that  the  marshal  did 
not  show  that  he  acted  under  authority,  because  he  did  not 
allege  that  he  had  any  writ,  but  only  that  he  took  the  prop- 
erty by  virtue  of  an  alleged  writ,  in  effect  holding  that  if  he 
had  alleged  that  he  acted  under  an  actual  writ,  it  would  have 
been  by  virtue  of  his  office,  and  the  surety  would  have  been 
liable.  This  distinction  affords  more  aid  in  defining  virtute 
officii  than  the  above  definition,  for  here  it  has  application.  It 
is  acting  as  an  officer  under  a  valid  writ.  But  the  case  of 
State  v.  Mann^  21  Wis.  684,  is  authority  in  point.  This  was 
an  application  for  a  peremptory  writ  of  mandamuB  to  compel 
the  circuit  judge  to  grant  leave  to  the  plaintiff  to  bring  suit  on 
the  official  bond  of  the  sheriff.  The  mandamus  was  refused 
on  the  sole  ground  that  the  affidavit  of  the  relator  £ailed  to 
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state  a  ease  in  whiob  the  aberiff  was  liable  for  acta  done  bj 
virtue  of  bia  office.  Tbe  affidavit  stated  in  sabatanoe  tbat 
while  acting  as  ancb  aberiffi  having  a  warrant  of  attachment 
against  tbe  property  of  A,  he  seized  and  carried  away  tbe 
property  of  B,  and  failed  to  state  that  be  did  so  under  and  by 
virtue  of  the  writ  of  attachment  If  he  had  so  stated,  this 
court  held  that  for  a  trespass  thus  committed  the  sureties  on 
the  official  bond  would  be  liable,  because  committed  by  virtue 
of  his  office.  This  was  the  exact  question  here  presented. 
The  writs  of  attachment  and  execution  were  levied  upon  the 
property  of  the  plaintiff  instead  of  that  of  the  defendant  therein, 
and  hence  this  suit.  The  case  of  People  v.  Schuyler^  4  N.  Y. 
173,  is  dted  in  the  opinion  as  the  authority  followed.  That 
case  was  an  action  on  the  bond  of  the  sheriff  by  the  claimant 
of  the  property  attached,  and  presented  the  same  question. 
The  case  of  Tayhr  v.  Parker^  48  Wis.  78,  is  not  in  conflict  with 
these  deddons,  for  in  that  case  the  action  was  for  the  breach 
of  the  condition  of  the  bond  for  not  paying  over  money  col- 
lected by  the  sale  of  the  plaintiff's  property;  and  the  case  was 
governed  by  the  strict  condition  of  the  bond.  The  above 
cases  are  not  referred  to  as  being  overruled  by  or  in  conflict 
with  the  above  cases. 

In  Cumming  v.  Brovm^  43  N.  Y.  514,  the  decision  in  People 
V.  Sehuyler^  4  N.  Y.  173,  was  approved,  and  this  case  presented 
the  same  question.  The  ninety-third  section  of  the  code  oon* 
tains  the  same  provision  of  our  statute  of  limitation  as  to 
BQch  casea.  Coddington  v.  Camley^  2  Hilt.  528,  is  to  the  same 
effect  In  ClMTleB  v.  Haehine,  11  Iowa,  329,  77  Am.  Dec.  148, 
it  is  held  that  the  sureties  on  the  official  bond  of  the  sheriff 
are  liable  for  his  having  levied  the  attachment  on  the  prop- 
erty of  the  plaintiff,  a  stranger  to  the  writ,  on  precisely  the 
>ame  ground;  and  the  same  is  held  in  Van  Pelt  v.  Littler^  14 
Cal.  194,  in  a  suit  on  a  constable's  bond  by  a  stranger  to  the 
writ,  for  such  a  trespass;  and  the  same  in  Horem  v.  People^  10 
III  App.  21.  In  Daniel  v.  fTtbon,  6  Term  Bep.  1,  an  excise 
officer,  in  pursuit  of  smugglers,  arrested  an  innocent  third 
person.  The  question  was,  whether  the  one  month  notice 
ought  to  be  given  before  suit,  as  in  cases  where  the  act  was 
dooe  ''in  the  execution  of  his  office."  It  was  held  to  be 
within  the  statute.  In  Weller  v.  Tols,  9  East,  364,  one  magis- 
trate committed  the  plaintiff  to  custody  for  not  filiating  his 
bastard  child,  upon  a  summons  to  appear  before  himself, 
when  the  law  required  two  magistrates  to  act  in  such  a  case. 
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It  was  beld  that  be  acted  by  yirtue  of  bis  office,  because  be 
bad  autbority  to  act  in  sucb  a  case,  althougb  be  coald  not 
act  alone,  and  was  entitled  to  notice  before  suit.  It  is  beld 
in  Turner  y.  SisBonj  137  Mass.  191,  tbat  a  constable  seizing  the 
goods  of  one,  on  a  writ  against  another,  was  acting  officially 
by  virtue  and  under  color  of  bis  office.  In  People  ex  rd.  y. 
MereereaUj  74  Mich.  687, — a  similar  case, — the  holding  was 
the  same.  In  Lammon  y.  Feueieu  111  U.  S.  17,  it  was  held 
that  when  a  marshal  leyied  a  writ  of  attachment  on  the  goods 
of  the  defendant,  or  of  a  stranger,  it  was  *'an  official  act" 
In  Seeley  y.  Birdsallj  15  Johns.  267,  it  is  held  tbat  an  action 
against  a  sheriff  for  a  false  return  is  within  the  statute  that 
makes  actions  against  any  sheriff  for  **  an3rtbing  done  by  bim 
by  yirtue  of  bis  office  "  local  to  the  county  where  the  act  was 
committed. 

In  Kendall  y.  AUekire,  28  Neb.  707, 26  Am.  St.  Rep.  867,  the 
sheriff  had  a  warrant  for  the  arrest  of  the  plaintiff  in  Nebraska. 
The  plaintiff  was  in  Kansas,  and  the  sheriff  represented  to  bim 
tbat  be  bad  an  extradition  warrant  for  his  arrest,  and  be  sub- 
mitted to  such  arrest  and  returned  with  the  sheriff  to  Nebraska. 
It  was  held  that  the  sheriff  bad  a  warrant  for  bis  arrest  in 
Nebraska,  but  that  he  had  no  right  to  arrest  the  plaintiff  on 
it  there,  as  be  had  fraudulently  induced  bim  to  return  to 
that  state;  and  that  the  act  of  the  sheriff  in  so  wrongfully 
arresting  the  plaintiff  in  that  state  was  fnrtiUe  officii^  and  for 
it  the  sureties  on  his  bond  were  liable.  This  case  illustrates 
the  principle  of  an  official  act  by  virtue  of  the  office,  in  ap- 
plication to  this  case,  very  clearly.  The  sheriff  had  a  war* 
rant  and  authority  to  make  the  arrest,  but  for  certain  reasons 
in  pais  had  no  right  to  make  the  arrest  upon  it  as  he  did. 
In  this  case,  the  sheriff  bad  lawful  writs  of  attachment  and 
execution,  but  bad  no  right  to  seize  the  property  of  the  plain- 
tiff on  them. 

In  Partan  y.  fTtUtams,  8  Bam.  &  Aid.  880,  the  constable, 
with  a  warrant  to  take  the  goods  of  A,  took  those  of  B,  and 
it  was  held  tbat  he  acted  by  virtue  of  bis  office,  and  was 
protected  by  a  similar  statute  of  six  months.  In  Theobald  v. 
Criehmorej  1  Barn.  &  Aid.  227,  a  constable,  having  a  warrant 
of  distress  against  the  plaintiff,  unlawfully  broke  and  en- 
tered bis  dwelling-house.  It  was  beld  that  he  was  acting  in 
pursuance  of  bis  authority,  but  exceeded  it,  and  tbat  the  act 
was  virtuie  officii^  and  protected  by  the  six  months  statute  of 
limitation.    In  Smiik  y.  WHiehire^  2  Brod.  ft  B.  619,  a  coo» 
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stable,  with  a  warrant  to  learch  for  black  eloth,  took  cloth  of 
other  coIoTB.  It  was  held  that  he  acted  under  aathority^  but 
abased  it,  and  was  entitled  to  the  protection  of  the  six  months 
sUtate  of  limitation.  The  cases  of  Arehar  r.  NMe^  8  Me.  418, 
and  HarrU  t.  Jlisnsen,  11  Me.  241,  follow  People  T.  Schuyler^  4 
N.  Y.  178.  Carmaek  y.  Cammonwedlih^  6  Binn.  184,  Fonythe 
T.  fiOtt,  4  J.  J.  Marsh.  299,  20  Am.  Dec.  218,  and  Common- 
weaUh  T.  SioekUmf  5  T.  B.  Mon.  192,  are  similar  cases. 

Id  the  above  cases  against  the  sureties  on  the  bond  of  the 
sheriff  or  constable,  the  conditions  of  the  bond  were  such  that 
the  principle  ia  precisely  the  same  as  in  this  case,  and  the 
liability  of  the  sureties  and  the  statute  of  limitations  rest 
iipon  the  same  ground.  Such  cases  are  therefore  in  point 
The  aboTe  casea  in  other  states  are  cited  to  strengthen,  if  they 
need  it,  the  above  decisions  of  this  court  clearly  in  point 

The  learned  counsel  of  the  appellant  may  have  cited  some 
cases  in  point  the  other  way,  but  most  of  them  have  applica- 
tioD  only  by  loose  and  general  language  in  defining  the  terms 
cckre  and  virUUe  officii^  when  the  facts  are  neither  parallel 
nor  analogooa.    People  ex  reLr.  iMcae^  93  N.  Y.  586,  is  like 
Taylor  t.  Airier,  48  Wis.  78,  and  depended  upon  the  condi- 
tkms  of  the  bond.    In  Morrie  y.  Van  Voaet,  19  Wend.  288, 
the  sheriff  was  sued  in  trespass  for  taking  the  property  of  the 
plaintiff  on  a  writ  of  replevin  against  him,  and  the  sheriff 
pleaded  this  sUtnte  of  limitations.    The  court  held  that  he 
aeted  eobn  qffieU  only,  because  there  was  no  bond  given  with 
the  writ,  and  therefore  he  had  no  authority  to  take  the  prop- 
erty.   It  follows  from  the  decision  that  if  the  bond  had  been 
pven,  the  act  would  have  been  viriute  officii.    Ohio  v.  Jen- 
niayt,  4  Ohio  St  418,  supports  the  doctrine  contended  for  by 
the  learned  counsel  of  the  respondent    It  is  held  that  the 
nireties  on  the  sheriff's  bond  are  liable  for  his  taking  the 
goods  of  A  on  the  writ  against  B.    To  be  so  liable,  the  act 
moBi  have  been  wirtiUe  officii.    It  may  be  called  '^  colorable  " 
sQthority  in  the  opinion,  but  it  clearly  means  '^  official "  au« 
tbority,  as  the  decision  shows.    In  Lowell  v.  Parker^  10  Met 
309, 43  Am.  Dec  486,  the  sheriff  took  the  goods  of  a  stranger 
on  mesne  process.    He  was  held  liable  on  his  bond,  because 
it  wss  a  breach  of  his  official  duty,  but  it  is  carelessly  said 
that  he  took  the  goods  colore  officii.    State  v.  Conover^  28 
N*  J.  L.  224,  78  Am.  Dec.  54,  is  a  case  in  point  that  the  sure- 
tisi  of  the  sheriff  are  not  liable  for  his  taking  the  property  of 
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a  stranger  to  the  writ  But  that  ease  was  so  decided  becaiue 
the  eourt  was  unwilling  to  adopt  the  principle  and  reasoning 
of  the  great  number  of  cases  cited  in  the  opinion  as  the  other 
way.  That  court  seems  to  hare  been  able  to  find  but  very 
fcw  oases  claimed  to  be  in  point  to  sustain  the  opinion. 

It  seems  to  me  that  this  principle  is  sustained  hj  reason  as 
well  as  by  great  preponderance  of  authority.  It  is  impossible 
to  find  any  case  that  would  be  protected  by  the  statute  of  lim- 
itations if  this  is  not  The  statute  could  have  no  application 
or  force  on  any  other  principle.  If  the  sheriff  had  full  and 
lawful  authority,  and  executed  that  authority  properly,  then 
he  would  not  be  liable;  and  he  needs  no  statute  of  limitatioD. 
The  sheriff  has  lawful  process  and  executes  it,  and  makes  hia 
return,  and  it  becomes  a  record.  These  are  all  within  his 
lawful  authority.  He  may  be  liable  for  an  abuse  of  his  ao- 
thority  or  oppression,  for  arresting  the  wrong  person  or  taking 
the  property  of  a  stranger,  or  for  making  a  false  return.  If 
the  sheriff  is  not  liable  for  these  consequences  of  the  execution 
of  his  lawful  authority,  he  is  not  liable  at  all.  The  respond- 
ent here  held  valid  writs  of  attachment  and  execution  against 
the  property  of  Armstrong.  He  executed  the  writs  by  taking 
the  property  as  the  property  of  Armstrong.  In  doing  so,  he 
performed  his  official  duty,  and  according  to  the  forms  of  law. 
He  did  this  by  virtue  of  his  office.  If  he  found  the  property 
in  the  undisputed  possession  of  the  defendant,  or  if  the  plain- 
tiff has  indemnified  him  for  taking  it,  it  is  his  duty  to  take  it 
He  has  discharged  his  whole  official  duty  according  to  law, 
and  yet  he  is  liable  for  taking  the  property  of  a  stranger  as 
the  real  owner.  It  would  seem  that  the  statute  was  made  for 
just  such  a  case.  The  sheriff  has  a  writ  for  John  Doe,  and  he 
arrests  John  Doe,  but  qot  the  person  complained  of,  but  an- 
other person  of  the  same  name,  who  sues  him  for  false  impris- 
onment May  he  not  have  the  protection  of  this  statute  of 
limitations?  Why  not?  And  yet  he  cannot,  unless  he  acted 
by  virtue  of  his  office.  How  can  he  act  by  virtue  of  his  office, 
and  yet  be  liable  so  as  to  need  the  protection  of  the  statute? 
He  has  no  right  to  levy  upon  the  property  of  a  stranger. 
Neither  has  he  the  right  to  abuse  his  process,  or  oppress  or 
arrest  the  wrong  person,  or  make  a  false  return.  These  are 
all  the  wrong  and  unauthorized  acts  he  can  do  while  execut- 
ing lawful  authority,  by  which  he  will  incur  any  liability; 
and  they  are  of  the  same  nature  and  character^  and  they  idl 


Dec  1S91.]     Hkriiss  v.  Chicago  btc.  R't  Ck>.  <t9 

dearly  oome  within  the  statute.    The  statute  of  limitatioiia 
was  properlj  pleaded,  and  the  demurrer  properly  overmledL 
By  the  Coukt.    The  order  of  the  drouit  court  is  aflbmed. 

8anim — Acn  or^  wsm  Rmakdid  a»  Omnuik— Fot  a  dlecswtoa 
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A  Fsw  IfoHBns  aflar  a  ehild  was  killod  by  boiiig  ran  orer  by  a  loao* 

BotiT*  ia  hiitfhaige^  are  admiMible  as  part  ol  tfaa  ret  gtaim, 
Xn^noa. — Ba  Ovrji  Mxas  the  euronmstanoeab  ^Msto,  and  dablarationa 

iriiidi  grow  oQt  of  tfaa  main  faot^  oontemporanlBoaa  with  it»  and  lerra  to 

iUnrtrateiti  eharaotar. 

ArPELLATB    PBACVIOB— IVJURT    WHBll    HSKD    HOT    BB    ShOWIT.  —  Qsina 

SosrAmnio  Oajionoir  to  a  QuvnoH  Oaluko  fob  Btidbvob  Ai>- 
iniwiBfiB  as  part  of  tfao  re$  geaim  ontitlet  tha  party  whoao  eTidanoa  ii 
czdadad  to  a  new  trial,  thongh  there  it  nothing  to  diow  whether  or  not 
fhe  evidenoe  woold  hare  been  material  had  it  been  admitted. 
JvBT  Tbial  —  Bvidbbgb  as  to  how  Fab  a  Cbtld  could  batb  bbbv 
8uH  at  m  time  and  plaoe  deilgnated  la  properly  exdnded,  became  it  la 
for  the  jnry  to  determino  that  qnoation  from  all  the  iaots  and  oiroam- 
■tanoea  diaeloood  to  them. 

AcnoN  to  recover  damages  for  the  killing  of  a  child  at  a 
highway  crossing.  The  court  directed  a  verdict  for  the  de- 
fendant, and  the  plaintiff  appealed. 

Wigman  and  Martin^  for  the  appellant 

WinUiTf  Flanden^  Smiihf  Bottun^  and  VUas^  for  the  respond* 
•nt 

Colb,  C.  J.  It  was  error  to  sustain  the  objection  to  the 
question  asked  the  witness  Hubert  Hermes,  as  to  whether  he 
heard  the  engineer  say  anything  as  to  how  he  came  to  run 
o?er  the  child.  This  conversation  between  the  witness  and 
tbe  engineer  was  within  a  very  few  minutes  after  the  child 
was  killed,  and  there  can  be  no  doubt  that  what  the  engineer 
•aid  about  the  accident  was  a  part  of  the  res  gestm^  and  was 
admissible  on  that  ground.  '*  The  idea  of  the  re$  gutm  pr^ 
iQppoees  a  main  fact  or  princioal  transaction,  and  the  res 
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ge9tm  mean  the  circumstances,  facts,  and  declarations  which 
grow  out  of  the  main  fact,  are  contemporaneous  with  it,  and 
serve  to  illustrate  its  character";  Carter  y.  Buehanwmf  8  Ghu 
613;  1  Greenl.  Ev.,  sec.  109  et  seq.;  Booker  y.  Chicago  ete.  Bfy 
Co.,  76  Wis,  647;  Keyser  v.  Chicago  etc.  Ry  Co.,  66  Mich.  890; 
O'Connor  v.  Chicago  etc.  Ry  Co.,  27  Minn.  166;  88  Am.  Bepb 
288;  Insurance  Co.  v.  MosUy,  8  Wall  397;  Hanover  R.  R.  Co. 
▼.  Coyle,  66  Pa.  St  396.  There  is  nothing  in  this  case  which 
can  distinguish  it  from  that  of  Hooker  r.  Chicago  etc.  Ky  Co.^ 
76  Wis.  647.  There  testimony  of  a  witness  as  to  what  the 
engineer  said  about  the  accident  was  admitted  on  the  trial, 
under  objection,  and  this  court  held  it  was  not  error.  As  we 
have  said,  the  conversation  between  the  witness  and  the  en- 
gineer occurred  immediately  after  the  accident.  The  declara- 
tion of  the  engineer  had  or  might  have  had  a  tendency  to 
explain  how  it  happened.  It  surely  grew  out  of  that  transao- 
tion,  and  served  to  illustrate  its  character. 

But  it  is  said  the  record  does  not  disclose  the  purpose  for 
which  the  question  was  asked,  nor  show  that  the  answer  to 
the  question  would  have  been  material.  If  it  was  a  part  of 
the  res  gesia^  as  we  think  it  was,  the  plaintiff  was  entitled  to 
have  it  before  the  jury  for  what  it  was  worth.  The  surround- 
ing circumstances,  constituting  parts  of  the  re$  geatas,  may 
always  be  shown  to  the  jury,  along  with  the  principal  fkct:  1 
Oreenl.  Ev.,  sec.  108.  It  is  impossible  to  say  that  it  did  not 
have  a  direct  and  close  relation  to  the  main  fact  being  in* 
vestigated,  —  as  to  how  the  child  happened  to  be  killed.  Of 
course  we  do  not  know  how  material  or  important  the  decla- 
rations of  the  engineer  might  have  been,  whether  he  admitted 
be  should  hava  seen  the  child  in  time  to  stop  the  train,  and 
was  careless  in  not  doing  so,  or  what  in  fact  he  said  to  the 
witness  about  how  he  came  to  run  over  the  child.  It  is  sufiEi- 
cient  to  say  the  question  was  a  proper  one,  and  should  have 
been  answered.  There  must  be  a  new  trial  because  this  evi- 
dence was  excluded. 

We  see  no  error  in  excluding  other  testimony.  The  ques- 
tion asked  the  plaintiff,  as  to  how  far  a  child  sitting  or  lying 
on  the  crossing  could  be  seen  that  day,  was  properly  ruled  out 
That  was  for  the  jury  to  decide,  in  view  of  all  the  circum* 
stances,  the  condition  of  the  track,  the  state  of  the  weather, 
and  all  other  facts  bearing  on  that  issue.  It  is,  however, 
claimed  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  employees  of  the  defendant  to  carry  the  case  to  the 
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jury.  It  18  not  proper  for  ns  at  this  time  to  express  an  opinion 
as  to  the  weight  of  the  testimony  on  that  point,  farther  than  * 
to  say  we  think  the  case  should  have  been  snbmitted  with  all 
competent  testimony.  It  is  not  entirely  clear  that  the  child 
could  not  or  should  not  have  been  seen  sitting  on  the  track,  if 
the  engineer  and  fireman  had  been  vigilant  and  careful  in  look- 
ing ahead  for  objects,  in  time  to  avoid  the  accident.  It  was  a 
clear,  bright  day,  and  there  was  nothing  to  prevent  one  from  . 
seeing  an  object  at  a  considerable  distance  if  he  had  been  on 
a  sharp  lookout  tor  it. 

By  the  Coubt.  The  judgment  of  the  circuit  is  reversed, 
and  a  new  trial  ordered*        

IviSBrGB — Rn  Gnrji— What  GbHjrnrum.  — ito  peito  vn  tfaoM  eir- 
iwiiMliimii  whieh  art  the  inddentt  of  a  partionlar  ad  and  iUnstratiTa  of  it. 
Thoj  maat  stand  in  immediate  oanaal  relation  to  the  act.  bat  may  be  eeparated 
from  it  by  a  more  or  leM  appreoiable  lapee  of  times  Ward  t.  WkUe,  86  Va. 
mi  19  Am.  St.  Bap.  883^  and  note;  LewU  ▼.  State,  29  Tez.  App.  201;  85 
Att.  St.  Rep.  720,  and  note.  See  aleo  OMeoffo  etc  B^p  (h.r.  B§dbar^  18S 
DL  54Ss  U  Am.  9L  Sepw  141^  and  note. 


NeLSOK   V.    MoDoNALD. 
[80  Wiaoovnn,  606^] 

IteD^  Blimkb  nr.— Avthobixt  bt  Pixol  may  be  given  to  Sn  mateiid 
blanka  in  a  mortgage  or  other  sealed  instmment;  and  when  snoh  anthor* 
i^  is  given,  and  the  agent  exceeds  his  instmction  in  filling  the  blaiik% 
snd  negotiates  the  instmment  to  an  innocent  third  person,  the  prin- 
cipal is  bound  hf  the  acts  of  his  agents  though  nnanthoriaed.  Therefore^ 
if  a  wife  signs  sod  deliTers  to  her  hnsband  a  mortgage  with  a  blank  ae  to 
tJHseriptioD,  relying  upon  his  statement  that  it  is  to  ooTcr  certain  land 
bclnnging  to  him,  and  he  inserts  in  the  mortgage  a  deeoription  of  their 
hooMStead,  she  is  bonnd  by  this  act  of  her  hnsband. 

MiiBTwo  WoKAV  n  Pkbsohallt  Liaslb  oir  ▲  Non  signed  hf  her  and 
her  husband,  and  by  her  deUrered  to  him  with  authority  to  negotiate  it, 

Surr  to  foreclose  a  mortgage.  The  defendant,  Emily  Mo- 
Donald,  signed  a  note  with  her  husband  in  favor  of  the  plain* 
tiff,  and  also  a  mortgage,  blank  as  to  description  of  property, 
felying  upon  the  representation  of  her  husband  that  the  de- 
teription  should  be  filled  in  so  as  to  cover  certain  mill  property. 
He,  however,  inserted  in  the  blanks  a  description  of  the  family 
homestead,  title  to  which  was  vested  in  his  wife,  and  then  ne* 
gotiated  the  note  and  mortgage  to  the  plaintiff,  who  had  no 
notice  of  any  fraud  on  the  wife.    She  appealed  from  the  judg* 
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ment  of  the  coart  foreclosing  the  mortgage  and  also  making 
*htT  personally  liable  for  the  note. 

0.  E.  and  Y.  V.  DreutMer^  tor  the  appellant 

Or$mu  and  Fromofii  fiir  the  leepondent. 

WiNSLOWy  J.  The  case  if  hard,  in  that  it  imposes  a  lien 
upon  the  property  of  a  confiding  wife,  for  which  she  has  re> 
ceived  nothing,  but  it  is  ruled  by  well-established  legal  princi- 
ples. These  principles  are  laid  down  notably  in  two  decisions 
made  by  this  court,  yis.,  JohntUm  HarveBUr  Co.  ▼.  McLean^  57 
Wis.  258;  46  Am.  Rep.  89;  and  Van  EUa  ▼.  Evensan,  28  Wis. 
83;  9  Am.  Rep.  488.  The  substantial  conclusion  of  these  de- 
cisions is,  that  authority  may  be  given  by  parol  to  fill  material 
blanks  in  a  mortgage  or  other  sealed  instrument,  as  well  as  in 
negotiable  paper,  and  that  when  such  authority  is  given,  and 
the  agent  exceeds  his  instructions  in  filling  the  blanks,  and 
negotiates  the  instrument  with  innocent  third  persons,  the 
principal  will  be  bound  by  the  acts  of  his  agent,  although  un- 
authorised. 

This  rule  is  just  and  salutary.  It  places  the  loss,  if  there 
be  loss,  upon  the  person  who  endowed  the  agent  with  apparent 
authority,  and  not  upon  the  innocent  third  person  who  trusted 
to  such  apparent  authority,  and  parted  with  money  or  property 
in  consequence  of  such  trust.  This  rule  is  decisive  of  thi» 
case,  for  under  it  the  mortgage  must  be  held  valid.  Acknowl- 
edgment was  not  essential:  Leinenkugel  v.  Kehl^  78  Wis.  238. 

It  is  objected  that  there  should  be  no  personal  judgment 
ordered  against  Emily  McDonald,  because  she  was  a  mere 
accommodation  maker  of  the  note.  Upon  this  point  the  cii^ 
cuit  judge  well  says:  ^  By  signing  a  joint  note  with  her  hus* 
band  she  clothed  him  with  prima  facie  evidence  of  her  intention 
to  charge  her  separate  estate.''  She  ought  not  to  be  heard 
now  to  deny  that  apparent  intention,  as  against  an  innocent 
third  party  who  has  advanced  money  upon  the  faith  thereof 

By  the  Ck)UBT.    Judgment  aflirmed. 


Aonror — Brtsor  ov  Vsrbal  AtrrHORirr  to  Fill  Blavk  nr  SsA&ir 
iNSTRinnurr.  —  A  prinoipal  who  rerbaUy  anthoriiM  an  agent  to  fiU  up  » 
Uank  in  »  bond  it  bound  by  taob  bond,  whero  money  is  reoeiTad  from  oat 
acting  in  good  faitb  and  withont  knowledge:  ffumphr^f$T»  Fmdk^  97  N.  0. 
803;  2  Am.  St.  Rep.  293,  and  note.  One  signing  a  blank  bill  and  deliTerinf 
it  to  another  thereby  authorizes  snch  person  to  fill  in  the  blank,  and  will  be 
liable  for  the  aot  of  ancb  person:  Davia  w.  Lee^  2S  Miaa.  506;  69  Aol  D60» 
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267,  and  note;  8§aU  t.  Berger,  10  S«rg.  ft  R«  170;  18  Am.  Dm.  060^  and  •<• 
tended  Bote;  myfee  to  SpUler  t.  Jamu,  2  Am.  K&p,  S4a 

HonAXD  An  Win  •*  Husbahd  Aout  vob  Wiib  ->  Liabujtt  ov  Woit 
—  A  narriad  woman  who  executes  a  deed  of  her  property  anddeli^ere  it  to  her 
biubattd  to  enable  him  to  borrow  money  from  the  grantee^  without  limiting 
him  ae  to  the  amonnt,  thereby  authorixee  him  to  borrow  tnoh  tarn  ae  he  may 
tee  fit:  AOr  ▼.  Om^  77  (XL  64;  11  Am.  St  Rep.  23S.  A  wife  will  ba  bound 
wImr  dha  asacatee  a  dead  of  real  estate  in  blank  aa  to  tha  grantee,  and  the 
amoaalof  tba  consideration,  and  delivers  it  to  her  husband  with  implied 
aathoritytD  fiU  tha  blan^;  Rudr.  MorUm,  24  Neb.  760;  S  Am.  8k  Rap.  247, 
anJ  Hiott. 


Yore  v.  Hinelib. 

[80  WlSOQVSni,  OM.] 

DoBBi  OV  FsoPKBTT  oannot  axial  without  thara  being  a  threat  to  da 
■et  which  tha  threataning  party  haa  no  legal  right  to  do,  —soma  illegal 
election,  or  aoma  fraud  or  deception.  The  restraint  must  be  imminent^ 
and  ancb  aa  to  dsatroy  irae  ageni^  in  a  mind  of  ordinary  firmness,  with* 
out  present  maaaa  of  protactioii. 

DVRBB.  —  A  TUUnm  ov  SxOOK  ov  a  CORPOBATIOir  oahhot  bi  Atoedbd  ott 
1KB  GBOon  €V  A  Thbbat  that  if  anoh  transfer  was  not  made  to  a 
sreditor  of  tba  corporaiioo,  ha  would  take  immediate  steps  to  charge  the 
property  of  tfaa  corporation  with  a  large  sum  of  money  which  it  waa 
owing  to  him,  and  that  if  tha  sale  of  the  stock  to  any  other  person  waa 
attempted,  such  parson  would  ba  informed  of  the  existence  of  this  oor* 
porate  dabt^  and  of  tha  Intantica  of  the  creditor  to  enforce  its  payment^ 
and  tha  aala  of  tfaa  stock  would  thereby  be  preTcnted. 

DviBS  ov  Fbopbbvt— Oobvobatiobs. — Onb  Who  Placxs  his  Mombt  akd 
Fbopbbxt  n  A  COBVORAiiOir,  and  thereby  subjects  it  to  the  control  of  a 
majority  of  tha  stockholdsra,  cannot  avoid  a  transfer  of  his  stock  on  tha ' 
gtouBd  that  it  waa  induced  hf  tfaa  tiiraat  of  his  co-stockholders  to  man* 
age  uawiaaly  tiM  oorpctala  husinaaa. 

Sun  in  equity  to  set  aside  a  transfer  of  certain  land  and 
stock.  The  complaint  alleged  that  the  plaintifif  and  others 
donated  land  of  the  value  of  fifteen  thousand  dollars,  and  up- 
wards, to  a  corporatiou  as  a  bonus  to  induce  it  to  erect  a  blast- 
fiimace;  that  the  defendant  W.  H.  Hinkle  agreed  to  aid  in 
organising  the  corporation,  and  in  placing  its  stock;  that  the 
plaintiff,  for  »he  transfer  to  the  corporation  for  a  site  for  its 
works,  was  to  receive  ten  thousand  dollars  in  stock;  that  he 
farther  purchased  lands  for  the  corporation,  and  paid  therefor 
tiz  hundred  dollars  of  his  own  moneys;  that  the  defendant 
A.  H.  Hinkle  loaned  the  corporation  two  hundred  thousand 
dollars,  with  an  understanding  that  it  might  be  kept  as  long 
u  needed,  but  this  understanding,  through  the  willful  neglect 
of  the  defendants,  was  not  expressed  in  any  agreement;  that 
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the  plaintiff  subscribed  for  two  thoasand  five  bandred  shares 
of  the  stock  of  the  corporation,  and  paid  thereon  seventeen 
thousand  five  hundred  dollars;  that  the  defendants  conspired 
to  obtain  plaintiff's  stock  at  much  less  than  its  value,  and  in 
pursuance  of  such  conspiracy,  knowing  the  plaintiff  to  be 
temporarily  embarrassed,  W.  H.  Hinkle  told  plaintiff  that  A. 
H.  Hinkle  would  take  plaintiff's  stock,  and  pay  therefor  fif- 
teen thousand  dollars,  but  that  plaintiff  must  release  all  claims 
against  the  corporation,  aud  that  if  he  did  not  accept  this,  A. 
H.  Hinkle  would  at  once  enforce  payment  of  the  two  hundred 
thousand  dollars  owing  to  him,  and  would,  if  necessary,  have 
the  works  of  the  corporation  stopped,  and  that  plaintiff  oould 
take  the  amount  offered  him  or  nothing;  that  if  he  undertook 
to  sell  his  stock  to  any  other  person,  it  would  be  necessary  to 
transfer  it  upon  the  books  of  the  corporation,  and  before  such 
transfer  was  made,  any  intending  purchaser  would  be  informed 
of  what  A.  H.  Hinkle  intended  to  do,  and  would  be  prevented 
firom  accepting  the  stock;  that,  including  the  moneys  actuaUy 
paid  and  the  value  of  the  site  given  by  the  plaintiff  to  the  cor- 
poration, his  stock  had  cost  him  twenty-five  thousand  dollars; 
that  the  site  was  worth  one  hundred  and  fifty  thousand  dol- 
lars; and  that  the  plaintiff  had  been  induced  to  transfer  it  to 
the  corporation  upon  the  agreement  that  he  was  to  retain  his 
position  as  manager  and  his  share  of  the  profits,  and  for  the 
same  reason,  he  had  also  given  the  use  of  a  block  of  land 
worth  five  hundred  dollars  per  year;  and  that  the  defendants, 
by  the  means  employed,  had  forced  plaintiff  to  accept  said 
fifteen  thousand  dollars,  and  to  transfer  his  stock,  and  release 
the  corporation  from  all  claims  against  it.  Defendants  de- 
murred to  the  complaint,  on  the  ground  that  it  did  not  stats 
facts  sufficient  to  entitle  plaintiff  to  relict  Demurrer  being 
sustained,  he  appealed. 

0.  W.  Hazelton^  for  the  appellant. 

TomitiTW,  MerriUf  and  Smith,  for  the  respondents. 

Cassoday,  J.  This  action  is  to  set  aside  the  assignment  of 
stock  and  the  conveyance  of  land  mentioned  in  the  foregoing 
statement,  on  the  ground  that  they  were  obtained  by  durass. 
The  alleged  duress  is  to  the  effect  that  Will^m  H.  Hinkle, 
under  the  circumstances  mentioned  in  the  foregoing  statement, 
informed  the  plaintiff  that  A.  Howard  Hinkle  wanted  his 
stock,  and  would  give  him  for  it  fifty  per  cent  of  its  par  value; 
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that  if  ihe  plaintiff  nfused  to  aoceptp  A.  Howard  Hlnklo 
would  take  immediate  legal  steps  to  oharge  the  oompany's 
property  with  two  hundred  thousand  dollan  indebtedness 
then  due  to  him  for  the  borrowed  money  mentioned;  and  that 
the  defendants  would  notify  any  person  proposing  to  purchase 
the  phiintiff 's  stock  of  these  facts.  It  will  be  observed  that 
no  threat  of  doing  any  act  is  alleged,  which  the  defendants,  or 
one  or  more  of  them,  did  not  have  the  power  and  legal  right 
to  do.  There  is  no  intimation  in  the  complaint  of  any  duress 
of  the  person.  The  most  that  is  claimed  is  that  there  was 
duress  of  property  or  rights  of  property.  But  there  can  be  no 
such  duress  without  some  illegal  exaction,  or  some  fraud  or 
deception.  The  restraint  must  be  imminent,  and  such  as  to 
destroy  free  agency  in  a  mind  of  ordinary  firmness,  without 
the  present  means  of  protection:  JZodicA  ▼•  HuUhin$^  95  U.  8. 
210;  WiUox  r.  Howland^  28  Pick.  167;  Farbe$  ▼.  AppUkm^  6 
Cosh.  115;  Benton  ▼.  Monroe,  7  Gush.  125;  64  Am.  Dec.  716; 
JITotek^r  y.  AotoA^r,  47  Pa.  8t  496;  JfiU^r  ▼.  iTiUtfr,  68  Pa.  St. 
493;  Heyeham  ▼.  Deiire,  89  Pa.  St  606;  HaMey  y.  Headley, 
45  Mich.  574;  Swanston  y.  Ijanu,  68  HL  165;  Bdrrieon  y.  Mil- 
waiibe,  49  Wis.  252.  See  cases  carefully  classified  in  6  Am. 
A  Eng.  Bncy.  of  Law,  57  et  seq.  Lord  Denman,  C.  J.,  went 
00  far  as  to  say  that  **  the  fear  that  goods  may  be  taken  or  in- 
jured does  not  depriye  any  one  of  his  free  agency  who  posseses 
that  ordinary  degree  of  firmness  which  the  law  requires  all  to 
exert '':  Skeate  r.  Beale,  11  Ad.  A  B.  990. 

It  does  not  appear  from  the  complaint  that  the  indebtedness 
(rfthe  company  to  A.  Howard  Hinkle  for  borrowed  money  was 
not  due  and  enforceable  at  the  time  of  the  alleged  duress;  but, 
on  the  contrary,  it  is  fairly  inferable  therefrom  that  it  was 
then  due  and  enforceable.  It  does  not  appear  therefrom  that 
the  plaintiff's  position,  as  yice-president  and  general  manager 
of  the  company,  was  secured  to  him  permanently  or  for  any 
definite  length  of  time;  but,  on  the  contrary,  it  is  fairly  infer- 
able therefrom  that,  like  all  other  officers  and  agents  of  the 
corporation,  he  was  subject  to  displacement  by  a  majority  of 
the  stockholders.  In  case  the  defendants  had  concluded  to 
execute  such  threats,  there  would  haye  been  no  obligation  on 
their  part  to  keep  the  same  silent,  or  refrain  from  informing 
persons  proposing  to  purchase  the  plaintiff's  stock.  No  fraud 
or  decdt  is  alleged.  It  is  true,  the  plaintiff  had  put  his  money 
and  property  into  the  corporation  which  was  subject  to  the 
eontrol  of  a  majority  of  the  stockholders;  and  they  may  haye 
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threatened  to  unwisely  manage  it;  but  sncli  action  on  his  part 
was  voluntary,  and  with  fall  knowledge  that  he  was  thereby 
subjecting  his  property  to  the  management  and  control  of  siich 
majority.  Besides,  such  majority  could  do  nothing  to  injure 
the  intrinsic  value  of  the  plaintiff's  stock  which  would  not 
have  a  corresponding  effect  upon  their  own  stock.  The  relar 
tion  of  the  defendants  to  the  plaintiff,  in  the  transaction  alleged, 
was  not  that  of  trustees  to  liieir  cettui  que  Irusl,  or  that  of  fidu* 
ciary  agents  to  their  principal;  and  hence  the  authorities  eited 
by  the  learned  counsel  for  the  plaintiff  are,  in  our  judgmenti 
inapplicable.  The  demurrer  was  properly  sustained. 
By  the  Court.    The  order  of  the  circuit  court  is  aflirmecL 


DuKiss  07  Pbopbbtt — Whxh  Ezutb.  —  Befoaal  ODdeaiAiid  to  pay  »debt 
due,  thereby  cansiog  the  ereditor  to  receipt  in  fuU,  though  ooly  a  partial  paj* 
ment  waa  made,  does  not  oonetitate  dnreei  where  the  debtor  haa  done  nothing 
nnlawfal  to  cause  the  oreditor*t  financial  embarrasement:  Adamt  t.  Scktferg 
1 1  GoL  16;  7  Am.  St.  Rep.  2202;  and  note,  disonning  what  coostitatee  dnreas  of 
property.  A  deed  is  not  given  nnder  dnreas  when  it  is  made  as  oonnter-secnrity 
to  sureties  upoa  their  threat  to  compel  by  legal  process  the  settlement  of  tlia 
matters  for  which  they  are  sureties:  BmU  t.  BatSf  2  Der.  Bq.  292;  24  Am.  I>ea 
274,  and  note.  One  who  voluntarily  pays  money  with  full  knowledge  of  the 
facta  of  the  case,  though  there  was  no  consideration,  and  it  was  paid  nnder 
protest,  cannot  recover  it  back:  Clc^/Un  v.  McDonouy\  33  Mo.  412;  S4  Am* 
Dec.  64,  and  note. 


Johnson  v.  Chicago,  St.  Paul,  Minneapolis,  and 

Omaha  R.  R  Co. 

[80  WisooHSXir,  641.] 

Waters,  Subfacb,  Right  to  Obstbuct.  —The  owner  of  an  estate,  for  the 
purpose  of  securing  or  protecting  his  reasonable  use  and  enjoyment^ 
may  obstruct  and  divert  surface  waters  thereon,  which  have  come  from 
higher  levels,  by  embankments,  ditches,  drains,  culverts,  and  other  stmo- 
tures;  and  in  so  doing  may  lawfully  hinder  the  natural  flow  of  such  wa- 
ters, and  turn  the  same  back  upon  or  off  onto  or  over  the  lands  of  otiier 
proprietors,  without  liability  for  injury  ensuing  from  snoh  obstmction  or 
diversion. 

SuKFACB  Waters.  —  One  proprietor  may  turn  and  divert  surface  waters  from 
his  land  onto  the  land  of  another,  and  such  other  proprietor  may  in 
turn  divert  the  same  onto  the  land  of  his  adjacent  neighbor,  and  so  on. 
Each  proprietor  may  thus  pass  on  surface  water,  and  there  is  no  remedy 
except  in  doing  sa 

Action  to  recover  damages  alleged  to  have  arisen  from  the 
diversion  and  discharge  of  surface  waters.  Verdict  and  judg* 
ment  for  plaintifif.    Defendant  appealed. 
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Tonikini  and  JferrtU,  for  the  appellant. 

LamoretOj  Oleaton^  Sltea^  and  Wright^  for  the  respondent 

Obtqv,  J.  This  action  is  brought  by  the  plaintiff  to  recover 
damages  of  the  defendant  company  for  diverting  surface  water 
running  acfoes  its  lands  to  and  over  the  premises  of  the  plain- 
tifll  The  railway  track  of  the  defendant  runs  east  and  west 
along  the  center  of  Fourth  Street  of  the  city  of  Ashland,  and 
the  ftieet  is  between  blocks  28  and  29  on  the  north,  and  blocks 
47  and  48  on  the  south;  and  the  defendant  also  owns  the  north 
half  of  the  said  last-mentioned  blocks,  on  which  it  has  three 
side-tracks,  leaving  the  main  track  west  of  said  blocks  and 
ruDning  southeast.  The  premises  of  the  plaintifif  are  lot  11 
in  block  28,  —  the  second  lot  north  of  Fourth  Street;  and  the 
brother  of  the  plaintifif  owns  the  intervening  lot.  These  blocks 
lie  between  Eleventh  and  Beaser  avenues  on  the  east  and  west 
— Eleventh  Avenue  on  the  east,  and  Beaser  Avenue  on  the 
west  There  is  a  ravine  coming  down  from  the  south  on  the 
land  of  the  defendant,  and  running  to  Eleventh  Avenue,  and 
thence  turning  northeast  towards  the  lake,  by  which  surface 
water,  in  the  time  of  rains,  is  carried  across  the  railway  track; 
and  just  north  of  the  track  there  is  a  swale  of  some  depth  at 
the  center,  which  is  filled  up  in  the  time  of  rains,  and  the 
water  runs  oflF  in  said  ravine  towards  the  lake.  There  is  an- 
other ravine,  or  low  place,  turning  towards  the  northeast  from 
or  near  the  upper  end  of  the  other  ravine  last  mentioned.  The 
defendant  made  a  culvert  under  its  track  for  the  water  in  the 
first-mentioned  ravine  to  run  ofif  north  towards  the  lake,  and 
cut  a  ditch  along  the  south  side  of  its  track  from  near  said 
culvert  to  a  point  on  Twelfth  Avenue  to  meet  another  ditch 
running  through  the  low  ground  or  ravine  second  above  men- 
tioned; and  thence  there  was  constructed  a  box-drain  along 
the  eouth  side  of  the  track  to  carry  the  water  on  towards  the 
west,  to  a  point  on  Fourth  Street  opposite  the  plaintiff's  lot, 
where  a  culvert  under  the  track  was  constructed  to  carry  the 
water  off  northwest  towards  the  lake,  over  and  through  the 
plaintiff's  lot,  after  passing  the  lot  of  his  brother.  The  track 
of  the  Northern  Pacific  railway  runs  east  and  west  along 
Fifth  Street,  south  of  Fourth  Street  There  is  a  ravine  from 
the  south  of  Fifth  Street,  and  southwest  of  the  southwest  cor- 
ner of  block  47,  and  running  northwardly  to  the  last-mentioned 
culvert,  opposite  plaintiff's  premises,  by  which  surface  water 
is  carried  through  a  culvert  under  the  track  of  the  Northern 
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Pacific  road,  and  on  through  the  culvert  oppoaite  plaintiff'a 
premiseSi  and  across  the  same  towards  the  lake. 

These  culverts  of  the  defendant  under  the  enbankment  and 
track  appear  to  be  placed  where  the  surface  water  foraierly 
passed  towards  the  lake,  and  there  does  not  appear  to  have 
been  made  very  much  change  in  the  natural  or  former  run- 
ning of  the  surface  water  towards  the  lake  by  the  defendant 
by  its  ditches,  box-drain,  and  culverts.  Perhaps  some  more 
water  than  formerly  is  made  to  pass  across  the  defendant's 
track  opposite  the  plaintiff's  premises;  but  this  would  seem 
to  be  on  account  of  the  natural  descent  of  the  ground.  The 
plaintiff  testified  that  the  water  naturally  ran  across  his  lot, 
and  that  the  ground  slopes  from  Fourth  Street  towards  his 
place,  and  his  lot  slopes  towards  his  house,  and  that  his  house 
stands  in  low  ground,  and  that  he  put  in  a  drain  to  divert  the 
water  from  his  cellar,  and  the  drain  was  stopped  up  when  and 
a  week  before  he  brought  this  action.  He  testified  also  that 
the  water  ran  across  his  lot  and  on  northwesterly  before  the 
track  was  laid,  and  that  he  and  his  brother  made  a  dam  on 
the  south  side  of  his  brother's  lot  to  keep  the  water  from  run* 
ning  across  the  lots,  but  that  it  was  not  high  enough  in  times 
of  heavy  rains;  and  that  he  built  his  house  in  the  summer  of 
1883,  and  the  defendant  laid  its  track  opposite  his  house  the 
same  summer. 

From  this  description  of  the  locality,  It  would  seem  that  the 
defendant  company  took  the  only  proper  measures  to  pass  on 
the  surface  water  towards  the  lake,  consistent  with  the  build- 
ing and  use  of  its  railway.  An  embankment  along  Fourth 
Street  was  necessary,  as  that  would  dam  up  the  surface  waters 
coming  across  their  grounds  from  the  south,  in  order  to  pass 
them  off  through  these  culverts  a  proper  distance  apart.  The 
ditches  and  box-drain  were  necessary  to  direct  the  water  to 
the  culverts.  The  plaintiff  complains  that  the  company's 
works  retard  the  running  off  of  the  waters  from  the  swale  or 
deep  place  near  Eleventh  Avenue  and  south  of  its  track;  and 
that  when  filled  up  it  is  three  or  four  feet  deep.  It  may  take 
longer  time  for  the  water  to  run  off  when  this  swale  is  filled 
up,  but  its  depth  cannot  injure  the  plaintiff,  for  while  it  stands 
in  the  swale  it  does  not  run  out  from  the  bottom,  and  only 
so  much  can  run  from  its  surface,  and  when  low  enough  it 
stops  running  out,  and  it  has  to  dry  up  where  it  is.  There  is 
no  more  surfaoe  water  running  in  the  ravines  and  north 
towards  the  lake  than  before  the  railway  was  builtp  and  it  is 
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now  disposed  of  by  the  defendant  in  the  only  way  consistent 
with  the  enjoyment  of  its  property.  It  is  not  questioned  but 
that  the  waters  which  the  defendant  has  to  some  extent  di- 
verted to  the  premises  of  the  plaintiff  consist  of  mere  surface 
waters,  '*  flowing  in  hollows  or  raidnes  in  land,  which  is  the 
mere  sarface  water  from  rain  or  melting  snow,  and  is  dis- 
charged through  them  from  higher  to  lower  levels,  but  which 
at  other  times  are  destitute  of  water,"  according  to  the  defini- 
tion given  in  Leward  y.  SirarOj  62  Wis.  112;  51  Am.  Bep.  715. 
There  may  be  occasionally  many  small  streams  or  rivulets 
gathered  from  the  surface  which  constitute  these  surface 
waters,  but  none  of  them  are  watercourses,  '*  which  flow  in  a 
particular  direction,  through  definite  channels,  having  beds, 
sides,  or  banks,  and  usually  discharge  themselves  into  some 
other  stream  or  body  of  water":  Hoi^  v.  HudaoUj  27  Wis.  656; 
9  Am.  Bep.  473. 

The  true  rule  in  respect  to  surface  waters,  as  gathered  from 
the  cases,  is,  that  *'  the  owner  of  an  estate,  for  the  purpose  of 
securing  or  protecting  its  reasonable  use  and  enjoyment,  may 
obstruct  or  divert  surface  waters  thereon,  and  which  have 
come  down  from  higher  levels,  by  embankments,  ditches, 
drains,  and  culverts,  and  other  constructions;  and  in  doing  so 
may  lawfully  hinder  the  natural  flow  of  such  waters  and  turn 
the  same  back  upon  or  off  onto  or  over  the  lands  of  other  pro- 
prietors, without  liability  for  injuries  ensuing  from  such  ob- 
stmctton  or  diversion.''  Lea^ard  v.  Strang  62  Wis.  112,  51 
Am.  Bep.  716,  is  very  much  in  point  with  this  case.  '^  Stram, 
in  order  to  prevent  the  water  from  overflowing  his  low  lands, 
and  remaining  there  to  his  damage,  constructed  an  embank- 
ment or  dam  from  one  to  three  feet  in  height,  at  the  east  end 
d  his  land,  and  such  embankment  or  dam  stopped  the  water 
near  the  mouth  of  the  eotUte^  and  turned  it  south  along  the 
foot  of  the  bluffs  in  the  direction  of  the  plaintiff's  land.  Other 
defendants  had  lands  lying  next  south  of  Stram's  land,  and 
they  also  constructed  low  embankments  across  the  east  ends 
•f  their  tracts  of  land,  so  as  to  continue  the  flow  of  the  water 
thich,  coming  out  of  the  eouUe  after  any  considerable  rain,  or 
ifter  the  melting  of  the  snow,  would  and  did  flow  south  along 
ihe  foot  of  the  bluffs  until  it  reached  the  plaintiff's  land,  where, 
on  acooant  of  the  formation  of  the  surface  thereof,  it  accu  mu- 
lled and  remained  stagnant,  to  his  injury."  On  these  facts 
the  drcuit  court  granted  a  nonsuit,  and  this  court  a£Brmed  the 
iudgmenU  The  doctrine  here  sanctioned  is,  that  one  proprietor 
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may  turn  and  divert  surface  water  from  his  own  land  onto  the 
land  of  another,  and  such  other  proprietor  may  turn  and  divert 
the  same  waters  onto  the  land  of  his  adjacent  neighbor,  and 
so  on.  £a(di  proprietor  may  thus  pass  on  surface  water,  and 
there  is  no  remedy  except  in  doing  so.  The  cases  sanctioning 
this  doctrine  are  too  numerous  to  be  cited:  Waters  v.  Bay  Vteto^ 
61  Wis.  642;  AUm  v.  Chippewa  FaUs,  62  Wis.  430;  38  Am. 
Rep.  748;  Hatdin  v.  Chicago  etc.  Ry  Co.^  61  Wis.  616;  CCcnnor 
V.  F(md  dtt  Lae  etc.  Ky  Co.,  62  Wis.  626;  88  Am.  Rep.  753; 
Eulrieh  v.  RichUr,  87  Wis.  226;  Fryer  ▼.  Wame,  29  Wis.  511; 
Gannon  r.  Hargadon,  10  Allen,  106;  87  Am.  Deo.  625.  In 
Jordan  y.  8l  Paul  etc.  Ry  Co.,  42  Minn.  172,  the  railway 
company  cut  and  dug  two  large  ditches,  one  on  each  side  of 
its  road-bed,  six  miles  long,  and  connected  them  with  five 
large  culverts,  which  accumulated  enormous  quantities  of 
water  by  draining  the  wet  lands  in  the  vicinity  and  from  sur^ 
face  waters  thereon,  and  forced  the  waters  to  run  in  large  and 
destractive  currents  through  the  ditches  and  culverts  over  the 
lands  of  the  plaintiff,  and  overflowed  them.  It  was  held  that 
the  railway  company  had  the  right  to  do  this  to  protect  its 
own  lands  and  property,  and  that  the  plaintiff  oould  not  re- 
cover any  damages  caused  thereby.  Many  other  cases  are 
cited  in  appellant's  brief  to  similar  effect. 

Tlie  learned  circuit  court  instructed  the  jury  as  follows: 
"  The  defendant  had  no  right,  by  embankment,  drains,  ditches, 
culverts,  or  other  artificial  means,  to  collect  surface  water  upon 
its  lands  in  large  quantities,  obstructing  the  natural  flow 
thereof,  and  by  these  means  causing  it  to  flow  in  an  unnatural 
manner  and  increased  quantities  upon  the  land  of  the  plain* 
tiff;  and  if  yon  believe  from  the  evidence  that  the  defendant 
has,  by  means  of  drains,  ditches,  culverts,  or  barriers,  so  ob- 
structed, collected,  and  diverted  the  natural  flow  of  the  surface 
water  as  to  force  an  increased  quantity  upon  the  plaintiff's 
land,  then  the  defendant  is  liable  for  the  injury  the  plaintiff 
has  sustained  on  account  of  such  acts  of  the  defendant."  This 
instruction  was  excepted  to  by  the  defendant's  counseL  The 
first  part  of  the  instruction  is  an  abstract  proposition  of  law, 
and  not  only  an  improper  instruction  on  that  account,  but  in- 
applicable to  the  facts  of  the  case,  for  the  defendant  had  not 
^*  collected  large  quantities  of  surface  water  on  its  land,"  and 
besides  this,  it  is  very  bad  law  in  every  respect.  The  last  and 
proper  part  of  the  instruction  is  clearly  in  violation  of  the  es- 
tablished and  uniform  doctrine  of  the  books,  as  we  have  already 
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ihowD.  If  this  instniotion  be  the  law,  then  no  one  can,  under 
any  drcnmatances,  divert  surface  water  from  his  own  land  for 
anj  porpoee  to  the  lands  of  others,  to  their  injurjr  in  the  least. 
This  instruction  was  clearly  erroneous.  There  was  another 
iiistmetioD  excepted  to  which  is  also  erroneous,  and  that  is, 
that  the  plaintiff  was  entitled  to  recover  as  for  permanent  in- 
jury to  his  land,  or  as  for  condemnation  of  bis  land  to  the  use 
of  the  defendant^  by  the  rule  of  the  diflTerence  of  its  value  be- 
fore and  after  the  ditches,  drains,  culverts,  and  embankments 
were  oonBtructed.  They  may  be  changed  so  as  to  produce  no 
iDJurj  to  the  plaintiff. 

The  moti<m  of  the  defendant  to  set  aside  the  verdict  and  for 
a  new  trial,  on  the  ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence,  was  denied,  and  exception  taken.  We 
hate  already  seen  that  the  verdict  is  contrary  to  the  evidence 
ai  weQ  as  the  law.  The  verdict  for  the  plaintiff  was  five  hun- 
dred dollars,  and  judgment  was  rendered  thereon. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is  re« 
venwd,  and  the  cause  remanded  for  a  new 


WiXDi «—  SvBKAflB  —  RiBR  10  OssfauoT.  —  The  ewaer  of  Ihe  lower 
Mbli  my,  im  tiM  lue  end  improvement  of  hie  land,  obetroot  or  hinder  the 
■Ktenl  flovef  aurlMe  watery  end  torn  it  beek  npon  ilie  lands  of  othere,  with- 
wDttbai^for  cndi  obetraetioa!  Anet  t.  8L  Pond  efe.  iTy  On.,  41  Minn. 
»4;  le  Am.  81  Bepw  700^  mid  note;  Ckadnfm  t.  BoMuon,  56  Goon.  846| 
SAii.8LBepu»{5«MttT.aM^MN.  H.48e}9  Amk  Rep.  276^  and  note. 
Aa.  8a  Bn.  Tob  XXVIL-e 
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Janin  V.  London  and  San  Fbanoiso  Bank. 

(to  Cauvokmia,  Kl 

Bum  AKB  DSP08IT0B8,  Rblatioh  BRWxnr  —  Patmbiit  ow  Chxckb.  —  A 
bank,  in  reoeiying  ardinary  daposito,  beoomes  the  debtor  of  the  depositor, 
and  its  implied  eontraot  with  him  is  to  discharge  this  indebtedness  by 
honoring  snoh  ohecks  ae  he  may  draw  upon  it,  and  it  is  not  entitled  to 
debit  hit  account  with  any  payments  except  such  as  are  made  by  his 
order  or  direction* 

BamcB  AND  Banking,  — Patmknt  ot  Foroid  Chkoks  by  a  bank  is  made  at 
its  peril,  and  it  is  not  justified  in  charging  them  against  the  depositor's 
aooonnti  unless  some  negligent  act  of  his  in  some  way  contributed  to  in- 
duce such  payment  in  the  first  instance,  or  unless,  by  his  subsequent  con* 
dnct  in  relation  to  the  matter,  he  is  equitably  estopped  to  deny  the 
oorreotness  of  such  payment. 

Banks  and  Banking  —  Patmknt  ov  Forgid  Chsck  —  Nbolioknck  or 
Dkpositob.  — In  the  absence  of  prior  negligence  by  a  depositor,  inducing 
the  payment  of  a  forged  check  by  a  bank,  it  is  not  entitled  to  debit 
the  ammint  thereof  against  his  account,  unless  by  reason  of  his  snbse* 
qnent  negligence  the  bank  has  omitted  to  take  proceedings  which  it  other* 
wise  could  or  would  ha^e  taken  to  indemnify  itself  from  loss. 

Banks  and  Banking — Aooount  Stated  aiter  Patmint  ov  Fobgid 
Chbok  —  Nhougbnoi  gw  Dxfositor— Eyidbnok.  —  Whore  a  bank 
balances  a  depositor's  pass-bode  oontaining  a  debit  against  him  for  a 
payment  made  on  a  forged  oheck,  and  returns  the  book  to  him  at  the 
same  time,  this  oonstitntes  a  statement  of  his  aoconnti  making  it  his 
duty  to  examine  it  within  a  reasonable  time,  and  to  return  it  to  the  bank, 
without  unreasonable  delay,  with  notice  of  his  objections  to  it;  and 
vnless  sueh  objection  is  made  within  a  reasonable  time,  it  becomes  an 
account  stated,  casting  the  burden  of  proof  on  the  depositor  to  show 
that  the  check  with  which  he  is  debited  is  a  forgery,  and  if  it  is  reason- 
ably probable  that  the  bank  has  been  prejudiced  by  his  unreasonable 
acquiescence  in  the  account  as  thus  stated,  he  will  not  be  permitted  to 
open  it  by  proof  of  its  incorrectness. 
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BAvn  AiTD  BAnma— Patmibt  of  Fobobd  Chxck.  —  NBouomcni  of 
BsoiROB,  9onaaating  in  hit  doUj  in  diaooTering  and  giring  nofeioa  %o  tbo 
bank  UuA  a  obook  paid  l»f  it  ia  a  forgary,  will  noi  pravant  hia  raaoTary 
agaiaal  tha  bank*  whan  it  cannot  poaaiUy  hatm  baan  prajadiaad  bj  anch 
daUj,  ar  proTontad  from  taking  atop%  1^  tha  anaat  al  tfaa  iorgar^  or  by 
an  attaohmant  of  hia  propartyt  or  othar  form  of  proeaading^  to  oompel 
rastitation. 

BaFKI  AVD  BaxkIVO— PaTMSHT  of  FOROID  Ghmk  — EnOPPXL  aoaihct 
BiroanoK. — In  an  action  by  a  dapoaitor  to  raoorar  tha  nmonnt  paid  by 
abiak  an  a  forged  ohaok«  an  aatoppal  againat  tha  dapoattar  to  dany  hia 
dtgaatoza  doaa  not  ariaa  nntil  thara  ia  aoma  aTidanoa  of  hia  nagliganoa,  or 
af  other  facta  npoQ  which  it  may  bapradicatad.  It  cannot  ba  baaad  npon 
ooQJaotnrCy  cyan  if  a  proper  foondation  ia  laid  for  it  in  othar  re- 


Bafis  avi>  Bankivo — Patmot  or  Foroid  GH«sK*KnuomoF  or 
DoosROB — BoKDUi  OF  pROOF.  — In  an  action  hf  a  dapoaitor  against 
a  bank  to  raoorar  tha  amount  paid  by  it  on  a  forgad  ehaok»  the  harden 
of  proof  ia  npon  tha  bank  to  ahow  that  it  aoatainad  damage  or  injary  by 
tha  Mgliganco  of  the  depoeitor,  and  this  it  la  laqniiad  to  ahow  by  evi« 
dMoa  having  aoma  raaaonable  tendency  to  eatabUab  aaoh  fact. 

IfiDnaB  SuFFioniiT  vo  Submit  QuBsnoH  «o  Jubt.— To  Juatify  the  aob- 
■lanon  of  any  qnaation  of  fact  to  a  jnry»  tha  proof  mnat  be  anfficient  to 
laiM  more  than  a  mere  conjeotnre  or  aormiae  that  tha  fiust  ia  aa  alleged. 
It  moat  be  aaoh  that  a  rational,  wall-oonatmoted  mind  can  reaaonably 
draw  from  it  tha  ooncloaion  that  tha  fiust  aziita,  and  when  tha  eTidenoe 
ii  not  anffidont  to  jnatify  anch  an  infarancOf  tha  ooort  may  properly  re* 
foaa  to  anbmit  the  queation  to  the  jnry. 

John  B.  Harmon^  D.  P.  Belknap^  TFtnant,  BMauvp^  and  Oo* 
doy,  and  Jarhoe^  Harrison^  and  Ooodfellow^  for  the  appellant. 

W.  H,  L,  Barnes  and  H.  L.  Qear^  for  the  respondent. 

Db  Havbn,  J.  The  plaintiff  was  a  depositor  in  the  bank 
of  defendant,  and  the  controversy  in  this  action  grows  out  of 
the  payment  by  defendant  of  a  check  for  sixteen  thousand 
iSTen  hundred  dollars,  purporting  to  have  been  signed  by 
plaintiff,  and  for  which  amount  defendant  claims  that  it  is 
entitled  to  debit  the  account  of  plaintiff.  The  complaint  al- 
leges  that  this  check  was  a  forgery.  This  is  denied  in  the 
answer,  and  as  another  and  separate  defense,  it  is  averred, 
in  substance,  that  the  plaintiff  is  estopped  to  deny  the  gen- 
oinenese  of  said  check  because  of  his  negligence  in  not  exam- 
ining his  balanced  pass-book  and  returned  checks,  including 
the  one  in  dispute,  within  a  reasonable  time,  and  giving  no- 
tice that  such  check  was  forged,  ^  by  reason  of  which  laches 
defendant  was  prevented  from  tracing  out  the  forger  of  said 
check  OT  said  signature,  if  it  was  a  forgery,  and  proceeding 
tgainst  him,  for  a  period  of  nearly  five  months,  and  until  all 
trace  of  said  forger  was  lost."    The  defendant  also  avers  that 
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the  account  between  itself-  and  plaintiff  had  become  a  etated 

one. 

The  check  was  paid  on  May  29,  1878,  and  on  September  4, 
1878,  the  defendant  retamed  to  plaintiff  his  pass-book,  show- 
ing the  statement  of  his  account  at  that  date,  and  that  he  was 
charged  with  the  amount  of  this  cheeky  which  was  also  re- 
turned to  him  as  one  of  the  vouchers.  On  December  11, 1878, 
another  statement  of  plaintiff's  account  was  rendered  by  de- 
fendant, in  which  appeared  the  balance  shown  by  the  previoua 
account.  The  evidence  also  tended  to  show  that  plaintiff  did 
not  at  once  examine  the  check  in  dispute  when  it  was  returned 
to  him  with  his  balanced  pass-book  on  September  4, 1878,  nor 
until  some  time  in  the  month  of  December,  1878,  and  that  he 
first  intimated  to  defendant  a  doubt  of  its  genuineness  about 
December  28,  1878,  but  did  not  give  notice  that  he  actually 
claimed  it  to  be  a  forgery  until  February  1,  1879. 

The  verdict  of  the  jury  in  favor  of  plaintiff  must  be  deemed, 
on  this  appeal,  to  have  conclusively  established  the  &ct  that 
the  check  was  a  forgery,  as  there  was  evidence  sufficient  to 
establish  such  a  finding,  and  .it  is  not  claimed  that  there  was 
any  error  in  the  instructions  of  the  court,  so  far  as  they  relate 
to  that  particular  point. 

It  is  well  settled  that  a  bank,  in  receiving  ordinary  deposits, 
becomes  the  debtor  of  the  depositor,  and  its  implied  contract 
with  him  is  to  discharge  this  indebtedness  by  honoring  such 
checks  as  he  may  draw  upon  it,  and  it  is  not  entitled  to  debit 
his  account  with  any  payments  except  such  as  are  made  by 
his  order  or  direction:  Crawford  v.  We%i  Side  B<inky  100  N.  Y. 
50;  53  Am.  Rep.  152;  Phcsnix  Bank  v.  Risley,  111  U.  8.  125. 
AH  unauthorissed  payments,  such  as  upon  forged  checks,  are 
therefore  made  at  the  peril  of  the  bank,  and  it  is  not  justified 
in  charging  them  against  the  depositor's  account,  unless  some 
negligent  act  of  his  in  some  way  contributed  to  induce  such 
payment  in  the  first  instance,  or  unless  by  his  subsequent 
conduct  in  relation  to  the  matter  he  is  upon  equitable  princi- 
ples estopped  to  deny  the  correctness  of  such  payments.  This 
view  of  the  law  cannot  be  well  questioned,  and  finds  abundant 
support  in  the  decisions  of  courts:  Shipman  v.  Bank  of  State 
of  New  York,  126  N.  Y.  818;  22  Am.  St.  Rep.  821;  Hardy  v. 
Chesapeake  Bank,  51  Md.  562;  84  Am.  Rep.  825;  Weimtein  v. 
National  Bank,  69  Tex.  38;  5  Am.  St  Rep.  23;  Leather  Mann- 
faeiurers*  Bank  v.  Morgan,  117  V.  8.  96. 

It  is  not  claimed  in  this  case  that  plaintiff  was  guilty  of  any 
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prior  negHgence  which  induced  ihe  defendant  to  pay  the  check 
in  dispate,  and  we  axe  therefiare  to  consider  only  the  one  gen- 
eral qnesticni,  whether,  npon  the  eyidenoe  before  it,  the  court 
committed  any  error  to  the  prejudice  of  the  defendant  in  giT- 
iog  or  refusing  instructions  relating  to  the  defense  of  estoppel, 
and  this  we  proceed  to  da 

The  plaintiff  was  in  no  manner  responmble  for  the  action  of 
the  defendant  in  paying  the  check.   In  making  such  payment 
it  parted  with  its  own  money,  and  not  that  of  plaintiff,  and 
the  loss  consequent  thereon  was  its  own,  and  should  not  be 
transferred  to  the  plaintiff,  unless,  from  all  the  circumstances 
in  the  case,  it  appears  reasonably  probable  that  but  for  his 
alleged  negligence  the  defendant  could  have  protected  itselfl 
The  defendant  has  not  in  fact  discharged  its  indebtedness  to 
plaintiff^  and  should  not  be  permitted  to  debit  him  with  any 
amount  as  an  offset  thereto,  unless  it  appears  that  by  reason 
of  the  negligent  conduct  of  plaintiff,  it  has  omitted  to  take 
proceedings  which  it  otherwise  would  and  could  have  taken  to 
indemnify  itself  from  loss.    This  seems  to  us  clear  upon  the 
plainest  principles  of  justice.    The  balancing  of  the  pass-book 
in  September,  and  charging  the  plaintiff  therein  with  the 
amount  of  this  check,  and  its  return  to  him  at  the  same  time, 
constituted  a  statement  of  the  account  between  himself  and 
the  defendant,  and  it  thereupon  became  the  duty  of  the  plain- 
tiff to  examine  the  same  within  a  reasonable  time,  and  give 
to  defendant,  without  unreasonable  delay,  notice  of  any  objec- 
tion which  he  had  to  it;  and  unless  such  objection  was  made 
within  a  reasonable  time,  it  became  an  account  stated,  and 
there  was  imposed  upon  the  plaintiff  the  burden  of  showing 
that  the  check  with  which  he  was  debited  was  a  forgery;  and 
in  addition  to  this,  if  the  circumstances  attending  the  entire 
transaction  were  such  as  to  make  it  reasonably  probable  that 
the  bank  had  suffered  prejudice  by  plaintiff's  unreasonable 
aoquiescenoe  in  the  account  as  stated,  he  would  not  be  per- 
mitted to  open  the  account  by  proof  of  its  incorrectness. 

Upon  the  trial,  the  court  instructed  the  jury,  in  substance, 
that  if  they  found  that  the  check  in  dispute  was  a  forged  one, 
they  must  find  for  the  plaintiff,  unless  it  was  shown  that 
plaintiff's  failure  to  examine  his  checks  deprived  the  defend- 
ant of  an  opportunity  to  save  itself  from  loss  on  account  of  the 
money  paid  thereon;  and  they  were  further  instructed  that  if 
'^the  plaintiff  was  guilty  of  negligence  in  respect  to  his  treat- 
ment of  bis  checks,  including  the  disputed  check,  after  he 
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leoeived  {hem  at  the  September  balancing  and  the  December 
balancing,  or  by  reason  of  hia  making  the  discovery  of  the 
forgery,  or  of  the  fisLCts  which  put  him  on  inquiry  respecting 
it,  some  months  before  he  gave  any  notice  to  the  bank  of  such 
discovery,  whereby  the  bank  was  or  may  have  been  injured, 
they  may  find  for  the  defendant*'  So  &r,  this  was  a  correct 
statement  of  the  law,  and,  with  other  instructions  given,  con- 
veyed to  the  jury  with  sufficient  clearness  the  law  as  we  have 
declared  it  But  the  court  also  gave  the  following:  **  In  con- 
sidering the  fact  that  Mr.  Janin's  bank-book  was  balanced, 
and  that  the  bank's  statement  of  the  balance  was  apparently 
acquiesced  in  for  a  considerable  length  of  time,  I  instruct  you 
that  the  plaintiff  was  under  no  contract  to  the  bank  to  exam- 
ine with  diligence  his  returned  checks  and  bank-book.  In 
contemplation  of  law,  the  book  was  balanced  and  the  tshecks 
returned  for  the  protection  of  the  depositor,  not  for  the  pro- 
tection of  the  bank;  and  when  Mr.  Janin  failed  to  examine  it, 
the  only  consequence  was,  that  the  burden  of  proof  was  shifted. 
Mr.  Janin  then  became  bound  to  show  that  the  account  was 
wrongly  stated.  This  right  he  has  preserved  so  long  as  the 
claim  was  not  barred  by  the  statute  of  limitations."  This 
instruction,  although  apparently  supported  by  the  authority 
of  Wetsaer  v.  Denison^  10  N.  Y.  68,  61  Am.  Dec.  731,  is  not,  in 
our  opinion,  entirely  correct,  and  is  in  conflict  with  the  other 
instructions  referred  to.  When  considered  in  connection  with 
a  portion  of  another  instruction  given,  to  the  effect  that  it 
"was  sufficient  to  give  notice  when  the  forgery  was  discovered,'' 
this  instruction  clearly  implied  that  plaintiff  could  not  be 
charged  with  negligence  in  not  examining  his  checks  within 
a  reasonable  time,  and  that  the  jury  were  only  to  inquire 
whether  he  was  guilty  of  unreasonable  delay  in  giving  notice 
after  he  made  the  examination  and  discovered  the  forgery. 
This  is  not  the  true  rule;  but  the  error  found  in  this  instruc- 
tion will  not,  in  view  of  the  undisputed  evidence,  justify  a 
reversal  of  the  judgment  Conceding  that  the  plaintiff  was 
guilty  of  negligence  in  not  earlier  examining  his  checks,  dis- 
covering the  forgery,  and  giving  notice  thereof,  there  is  noth- 
ing in  the  evidence  from  which  it  can  be  reasonably  inferred 
that  the  defendant  sustained  any  loss  thereby,  or  that  its 
position  with  reference  to  the  check,  because  of  not  having 
earlier  notice,  was  in  any  manner  changed  to  its  disadvantage, 
and  the  court  would  have  been  justified  in  so  charging  the 
jury.    The  check  was  paid  on  May  29,  1878,  and  it  was  not 
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unta  September  4, 1878,  that  it  was  returned  to  plaintiff.  The 
check  was  payable  to  ^  currency  or  bearer/'  and  when  paid, 
the  perK>n  who  presented  it  was  not  identified  or  required  to 
indone  it»  This  case  was  tried  in  1885,  and  there  is  nothing 
in  the  evidence  pointing  to  the  fact  that  if  notice  had  been 
gi?en  on  the  yery  day  the  check  was  returned,  the  defendant 
would  haye  been  in  any  better  position  to  discover  the  forger, 
or  the  person  who  uttered  it,  or  to  avail  itself  of  any  of  the 
coercive  measures  known  to  the  law,  by  which  to  retrieve  its 
ioes,  than  it  was  at  the  time  it  received  notice.  If  plaintiff 
was  negligent,  it  was  not  shown  that  the  defendant  suffered 
auy  damage  thereby;  for  that  reason  such  negligence  cannot 
be  allowed  as  a  defense  to  plaintiff's  right  to  recover  in  this 
action. 

There  may  be  some  general  language  in  the  case  of  Leather 
Manufacturenf  Bank  v.  Morgan^  117  U.  S.  116,  which  would 
seem  to  imply  that  it  is  not  necessary  that  the  evidence  should 
tend  to  show  that  any  pecuniary  benefit  would  have  accrued  to 
the  defendant  if  reasonable  notice  had  been  given  it,  but  this 
general  language  is  limited  by  the  facts  of  that  case,  and  the 
more  specific  rule  which  the  court  announced,  viz.:  ^' Still 
further,  if  the  depositor  was  guilty  of  negligence  in  not  dis- 
covering and  giving  notice  of  the  fraud  of  his  clerk,  then  the 
bftnk  was  thereby  prejudiced,  because  it  was  thereby  prevented 
from  taking  steps  by  the  arrest  of  the  criminal,  or  by  an  at* 
tachment  of  his  property,  or  other  form  of  proceeding,  to  com- 
pel  restitution.'' 

In  the  case  of  ConiinenUil  NaU  Bank  v.  Nat.  Bank  of  Com- 
wmweaUkf  60  N.  Y.  676,  cited  by  appellant,  it  is  said  that  the 
arrest  and  detention  of  a  swindler  are  powerful  means  of 
coercing  restoration  of  property,  and  that  the  less  of  this 
means  in  relying  upon  the  declaration  of  another  would  estop 
rach  person  from  denying  the  truth  of  the  statement  upon 
which  reliance  was  made.  But  this  language  is  to  be  con- 
sidered in  connection  with  the  particular  facts  then  before  the 
court,  and  as  pointed  out  in  the  subsequent  case  of  White  ▼. 
€(mHnenUd  Nat.  Bank^  64  N.  Y.  322,  21  Am.  Rep.  612.  The 
declaration  held  to  be  an  estoppel  in  that  case  was  the  direct 
admission  of  the  genuineness  of  the  check  afterwards  claimed 
to  be  forged,  and  that  ^  had  the  teller  of  the  certifying  bank 
disclaimed  the  forged  certificate  and  pronounced  it  a  forgery 
when  presented,  the  holder  of  the  check  would  have  had  ample 
time  to  arrest  the  swindler  at  the  Bank  of  the  State  of  New 
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York  before  he  had  received  the  money  on  the  gold  checks^ 
and  before  he  went  to  the  sobtreasary  with  his  gold  certifi* 
cates." 

The  distinction  between  such  a  case  as  that  and  one  lik^ 
this,  in  which  there  is  nothing  in  ike  evidence  to  indicate  that 
all  trace  of  the  forger  was  not  lost  before  the  check  in  contKK 
versy  was  returned  to  plaintiff  months  after  its  payment,  is  a 
marked  one;  and  in  White  v.  Continental  Nat.  Bank^  64  N.  Y. 
822,  21  Am.  Rep.  612,  jast  cited,  what  we  conceive  to  be  the 
rule  applicable  to  the  facts  in  this  record  is  thus  stated:  ^*In 
the  case  at  bar  it  is  the  merest  conjecture,  with  scarcely  a 
possibility  to  support  it,  that  the  defendant,  or  those  from 
whom  it  received  the  bill,  could,  at  any  time  after  the  trans* 
mission  of  the  foreign  bill  of  exchange  to  Baltimore,  have 
taken  any  effectual  measures  either  for  arresting  the  swindler 
or  reclaiming  the  bill  bought  and  paid  for  upon  the  credit  of 
the  bill.  Estoppels  cannot  be  based  upon  mere  conjectures, 
even  if  a  proper  foundation  is  laid  for  them  in  other  respects.'^ 

There  is  nothing  in  Caaeo  Bank  v.  Keene,  53  Me.  103,  in  con** 
flict  with  this.  In  that  case,  and  upon  its  peculiar  facts,  it 
was  held  proper  to  instruct  the  jury,  ^  that  if  the  plaintiffs^ 
relying  on  the  defendant's  admission,  were  induce  to  refrain 
from  obtaining  security  from  Judson  by  his  arrest  or  by  an 
attachment  of  his  property,  and  they  thereby  sustained  an  in- 
jury, then  the  defendant  would  be  estopped  from  denying  his^ 
signature.''  But  of  course  to  justify  such  an  instruction,  there 
must  be  some  evidence  tending  to  show  the  facts  upon  which 
it  is  predicated. 

In  this  case,  the  burden  of  proof  to  show  that  it  sustained 
damage  or  injury  by  the  negligence  of  plaintiff  was  upon  the 
defendant,  and  this  it  was  required  to  show  by  evidence  hav- 
ing some  reasonable  tendency  to  establish  such  fact.  In  order 
to  justify  the  submission  of  any  question  of  fact  to  a  jury,  the 
proof  must  be  sufficient  to  raise  more  than  a  mere  conjecture 
or  surmise  that  the  fiact  is  as  alleged.  It  must  be  such  that 
a  rational,  well-constructed  mind  can  reasonably  draw  from  it 
the  conclusion  that  the  fact  exists,  and  when  the  evidence  is 
not  sufficient  to  justify  such  an  inference,  the  court  may  prop- 
erly refuse  to  submit  the  question  to  the  jury;  and  in  our 
opinion,  the  evidence  in  this  case  was  not  such  as  would  have^ 
warranted  the  jury  in  finding  as  a  fact  that  the  delay  of  plain- 
tiff in  giving  it  notice  that  the  check  in  question  was  a  forgery 
lost  to  it  any  rights  or  remedies  which  otherwise  it  might  have 
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iworted  to  in  order  to  save  itself  from  the  loss  incurred  by  its 
own  mistake  or  negligenoe  in  the  first  instance,  and  which  it 
DOW  asks  the  plaintiff  to  bear,  and  therefore  the  error  we  have 
pointed  out  in  the  instruction  of  the  oourt  was  without  preju* 
dice  to  the  defendant, 
Jodgment  and  order  affirmed* 


Pazbioi,  J.,  disMated,  on  tha  ground  thai  the  qnattion  wlielihtf  or  sol 
tba  dtftndMfc  bwak  sustained  lots  by  reason  of  the  plaintiff's  failure  to  earlier 
■otif J  it  ef  his  disooTory  of  the  forgery  should  have  been  left  to  the  jury. 
He  suds  "It  seems  to  ma  that  whatever  may  be  said  of  the  dnty  of  a  depos- 
itor to  OTsmine  his  oheoks  promptly,  it  most  be  oonoeded  that  when  he  has 
dnooTWod  the  fact  that  his  signature  has  been  forged,  or  is  informed  of  oir- 
oomrtiBeei  whieh  vonld  put  him  upon  inqniry  as  to  the  fact,  it  is  his  duty 
Is  report  the  natter  immediately  to  the  officers  of  the  bauk.    If  he  has  will- 
laUy  withhskt  from  the  bank  any  information  he  may  have  had,  he  ought  to 
be  mtopped  from  olniming  that  the  bank  oonld  not  have  protected  itself. 
Under  ths  decision  of  the  majority,  it  seems  to  me  a  dishonest  depositor  will 
be  enabled,  withont  peril  to  himeelf,  to  perpetrate  a  fraud  upon  the  bank. 
U  be  dieeoTor  that  be  has  been  negligent  in  examining  his  oheoks,  he  will, 
Bererftheles^  be  entitled  to  leoover,  unless  the  bank  oan  show  that  it  waa 
prejadioed  by  his  aegligenoe»    Kow,  he  wiU  know  that  the  longer  he  with- 
bolds  nodes  of  tho  forgery  from  the  bank,  the  more  difficult  it  will  be  for 
the  bank  to  prove  that«it  oould  have  detected  and  arrested  the  forger,  and 
tberefore  the  easier  it  will  be  for  him  to  recover.    This,  it  seems  to  ms^  is 
potting  a  premium  upon  laohee^  and  anoonraging  a  dishonest  depositor  even 
to  esuit  the  foiger  in  oovering  up  his  tracks.    Although  the  plaintiff  may 
bave  aoted  in  the  utmoot  good  faith  in  attempting  to  deteot  the  forger,  stiU 
tbe  jaty  shoold  datermine  whether  or  not  his  long  delay  in  giving  notioe  of 
tbs  forgery  was  to  the  prejudioe  of  the  defendant  bank*    The  latter  was  en- 
titled to  immediate  notioe  of  plaintiff's  discovery,  and  it  dose  not  follow  that 
becaoee  pUintiff  failed  to  detect  the  forger,  the  officers  of  ths  bank  also  would 
bftfe  failed  to  do  sow    The  arreet  and  detentiou  of  a  forger  is  often  a  strong 
ud  effectoal  meana  for  the  reetoration  of  the  money,  and  although  it  may  be 
a  diffieolt  questioQ  to  determine  in  oertain  oases  whether  the  injured  party 
bu  beoi  deprived  of  or  delayed  in  the  ezeroise  of  this  ooeroive  power  by  the 
ue^Iigeoee  of  the  depositor,  it  is  for  ths  jury,  reasoning  to  practical  results 
from  all  the  cironmstances^  to  say  whether  it  is  fairly  probable  that  the  de* 
feodent  oonld  and  would  have  taken  effective  measures  to  proteot  itself  **: 
0»lmaitai  NaL  Bcnk  v.  Natkmal  Bank,  60  K.  Y.  676;  Vowhk  v.  Obnttead, 
<6N.  Y.  113;  LecUiier  A(fr9\  Batik  Y.  Morgan,  111  TJ.  S.  lib}  Bardyr.OheM- 
feahe,  51  lid.  562;  34  Am.  Bep.  326;  CatoaBank  v.  Keene,  63  Me.  103. 

Judge  Paterson  then  said  in  effect  that  the  law  would  not  presume  that 
tbe  defendant  bank  waa  projudioed  by  the  long  delay  and  negb'genoe  of  the 
plaiotiff  in  failing  to  report  the  forgery  to  the  bank  after  he  detected  it,  but 
tbat  the  ^estion  as  to  whether  or  not  the  bank  was  so  prejudiced  should  be 
1^  to  the  jury:  Damav.  NatMmal  Bank,  182  Mass.  166;  and  that  the  iMt 
te  te  bank  did  not  require  the  signature  of  the  stranger  to  whom  it  paid 
tbs  aoaey,  as  weU  as  that  it  took  no  steps  to  ascertain  his  identity,  or  to 
^■teot  Iks  forgery  at  any  time^  constantly  insisting  on  the  genuineness  of  the 
although  it  had  evidence  tending  to  show  that  a  certain  person  was 
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tha  forger,  should  also  be  considered  by  the  Jwy,  **  So^  alio,  the  faet  that  th« 
plaintiff  allowed  long  periodi  of  time  to  eUpae  between  the  ooeasions  wbea 
he  presented  hia  bank-book  to  bo  balanced,  and  that  he  frequently  asked  the 
teller  of  the  bank  for  his  balanoe  instead  of  oonsnlting  hia  bank-book,  th&t 
he  neglected  to  examine  the  book  with  the  retnm  oheoks  for  aeTeral  moaths 
after  September  4^  1878,  that  he  had  expressed  surprise  »t  the  smallnesi  of 
the  balanoe  as  shown  by  the  books  of  the  bank,  and  his  failure  to  notify  the 
bank  until  Febmary/1879,  eight  months  after  he  began  to  doubt  the  genuiiM- 
ness  of  the  check,  are  all  matters  to  be  considered  by  the  Jury  in  determining 
the  questions  at  issue.  The  court  cannot  say,  it  seems  to  me,  that  as  a  mat- 
ter of  law  under  such  circumstances  the  plaintiff  is  entitled  to  recover.  I 
am  unable  to  see  any  force  in  the  suggestion  that  the  officers  of  the  bank 
took  no  steps  at  the  time  the  check  was  paid  to  identify  the  person  who  prt- 
sonted  it.  Unless  the  paying  teller  has  a  suspicion  as  to  the  genuinenesi  of 
the  signature  of  a  check  payable  to  bearer,  he  is  not  called  upon  to  make  and 
preaerYO  eyidence  as  to  auch  identity,  and  if  such  precautions  had  been  taken 
in  this  case,  that  fact  would  have  been  oonblusi?e  endence  that  the  bank  had 
notice  of  facts  which  put  it  upon  inquiry.  In  such  a  case^  of  oourae  the  bank 
would  have  no  defense,  even  if  the  depositor  was  guilty  of  negligence.  It  ii 
said  that  there  is  no  evidence  from  which  it  can  bo  reasonably  inf etred  thai 
the  plaintiff's  delay  prejudiced  the  defendant.  But  the  inability  of  the  de- 
fendant to  produce  such  evidence  may  have  been  caused  by  the  lapse  of  tuna 
between  the  time  when  plaintiff,  acting  as  a  prudent  man,  ought  to  hare  dia- 
covered  and  given  notice  of  the  forgery,  and  the  time  when  snoh  notice  vaa 
in  fact  given.  This  is  peculiarly  a  question  for  the  Jury,  under  proper  in* 
structions  from  the  court.  ** 

Bahks  and  Banking  — Bjoatioh  bstwimv  Bank  ahd  Dkpo0itoil— A 
depositor  when  he  makes  a  deposit  becomes  a  creditor  of  the  bank,  and  the 
latter  becomes  his  debtor  for  the  amount  deposited:  Hawet  ▼.  Bkuhoell,  107 
N.  0.  106;  22  Am.  St.  Rep.  870,  and  note;  Lpieh  v.  Fird  National  Bank  ^^ 
N.  Y.  179;  1  Am.  St.  Bep.  803;  extended  note  to  National  Bank  r.  Smitk,  23 
Am.  Bep.  50-62. 

Banks  and  Banking  —  Inability  of  Bank  tob  Patinq  Forobd  Check. 
—  Payments  made  by  a  bank  upon  forged  indorsements  are  at  its  peril  uoleai 
the  depositor  has  been  guilty  of  some  negligence  operating  to  the  prejudice 
of  the  bank:  Shipman  v.  Bank,  126  N.  Y.  818;  22  Am.  St  Rep.  821,  and  note; 
First  National  Bank  v.  8tau  Bank  22  Neb.  769;  3  Am.  St.  Bep.  294,  and 
note;  extended  note  to  Peoples  Bank  v.  Franklin  Bank,  17  Am.  St.  Bep.  889. 
It  is  the  duty  of  a  depositor  to  know  whether  his  account  with  the  bank  ii 
correct  or  not,  and  promptly  to  report  a  forgery;  if  he  negligently  faili  to 
make  the  examination  and  consequent  discovery  when  he  could  have  done 
so,  it  is  as  if  he  had  admitted  the  genuineness  of  the  checks,  and  he  will  not 
be  permitted  to  deny  the  fact  if  the  bank  ia  prejudiced  by  the  failure:  ffeis- 
sUin  V.  National  Bank,  69  Tex.  88;  ^  Ana.  SI.  Bep.  23,  and  note. 
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|0  OALorouriA,  47.] 

«p  SomuoB  AK9  Josnci'i  Oomen  10  Emiorci  Aauas- 
o»  8100K  nr  OoHFOKACUW. — The  term  **  ftWMsmeQti"  m  nied  im 
ihs  CbKfaffmfa  oonstttation  oonfarring  jnriidiotioa  upon  the  sopeiior 
ooari  m  mam  ai  law  iarolTing  tfa»  legalitj  of  any  tax»  impost^  ibiom 
■ND^  taOp  OT  I— wiwipal  fia%  nfento  meh  aMMimMiti  aa  are  anthoriaed 
ia  nlaliaa  to  Nvanva  and  taialioB,  and  meh  aa  majbe  made  bjaathor- 
ity  of  a  awnfaipal  or  oUwr  paUio  oorporatUm  to  BMOlliiaooal  ol  a  pabUa 
impiwraManti  and  doaa  nol  indndo  **awewniaata*^or  ^oaUa^mada  by 
apmalaoocpogation  npoa  ila  itockholdan  poraoant  tooonlraot^  azpre« 
or  tmpHod,  Hm  jnatiooa'  oonrte  have  Jnriadiotion  of  qaootaona  inrolTing 
the  Ugolity of  moh  •♦■■MOimonti''or  "oaU%"  whoro  the  amoont  in  dia- 
pata  ia  Um  tiiaa  tfuoa  bandied  doUan. 

Jvanraonoar  av  Juanoa'a  Ooux* — Void  Anxupr  xo  TuAxwnm  Jvbbdio* 
ma.  —A  Jaalioe'o  oooii  haa  foil  jnriediefcion  to  dotonnino  all  qneatioaa 
aa  to  tto  validity  ol  an  ^aaMoomont"  or  '^ooU"  made  by  a  priTato  001^ 
OB  ifei  otookt  wban  the  oonrt  bao  Jniiadietion  ol  the  amount  in 
and  it  baa  no  anthority,  before  trial,  to  diveat  itwlf  of  jnriedio. 
tiflB  by  ovtifying  the  pleadinga  to  a  niperior  oonrt  whiob  has  no  jnria- 
^if1»f».  Hie  determination  of  the  jnetioe  thna  ■eeldng  to  direat  himaelf 
of  jniiadietion  hea  no  oonolnnYo  aflbot  aa  a  jadgmanti 
rail  JvaiaiDionoK  of  SvputiOB  Oouxr.  — The  niperior  ooort  can 
ita  original  jnriediotion  only  in  thoee  oaieo  proTided  by  the 
and  tti  appellate  Jnriediotion  only  in  moh  oaieo  as  may  be 
pieaciribnd  by  law.  It  oannot  exeroise  original  Jnrisdiotion  in  those  mat- 
tan  m  idiioh  its  Jnriidiotioo  it  appellate  only,  nor  oan  it  exercise  jnris- 
diafeioB  in  any  inatanee  nntU  it  has  aoqnixed  it  in  the  mode  prescribed 
by  tiia  aonatitation  or  statntei. 

JfnoKUOBOn  of  Sufsbior  Ooux* — PnaaiimrnoH.  —  Although  the  exeroise 
of  jariadiotioa  by  the  niperior  oonrt  will  be  presumed  to  have  been 
rightful,  yet  if  it  appears  upon  its  reoord  of  its  action  in  any  matter 
that  it  bad  not  aoqoired  jurisdiction  either  of  the  subject-niatter  or  of 
the  parties,  thia  presumption  is  deetroyed. 

JoBttMonoH — lBHaaui.Am  Trarsfbb  of  bt  Jnanoi,  Aim  AasuiiPTioif 
OF  nr  80FBBIOB  OooBT.  —  The  mere  filing  of  pleadings  with  the  eounty 
dark,  oertified  by  a  justioe  of  the  peace  in  a  case  peading  before  him^ 
and  befars  trial,  dose  not  oonfer  jurisdiction  upon  the  superior  court  of 
a  matter  of  which  jurisdiction  has  not  been  conferred  upon  it  by  the 
eonatitntion,  nor  doee  it  acquire  jurisdiction  in  such  case  by  subsequently 
detsnnxning  that  it  has  jurisdiction,  and  by  proceeding  to  trial,  and  ran. 
daring  Judgment  therein.   . 

fcmDBonoii  —  Attack  ok,  aftbb  Tbial,  vmdbb  OBJBonoir. — The  fact 
timt  a  litigant^  after  hie  objection  to  the  jurisdiction  of  the  superior 
oonrt  haa  been  overruled  in  a  case  improperly  transferred  to  it  from  a 
jastioe'a  oonrt^  proceeds,  under  snch  objection,  to  try  the  case,  doee  not 
pfoslnds  Um  from  subsequently  attacking  the  jnrisdiotion  of  the  superior 
court  to  proceed  in  the  matter. 

HMoway  and  Kendrick,  for  the  petitioner. 
£o6tnson,  WiUis^  and  Appel^  for  the  respondent. 
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Habribon,  J.  The  plaintiff,  a  private  oorporatioQy  brought 
an  action  against  one  B.  J.  Standlee,  in  the  justice's  court  for 
Downey  township,  in  Los  Angeles  County,  upon  a  promissory 
note  for  twenty-one  dollars,  executed  to  it  by  him.  The  de- 
fendant filed  a  verified  answer  to  the  complaint,  alleging  that 
the  sole  consideration  for  which  the  note  had  been  given  waa 
a  pretended  asseesment  by  the  plaintiff  upon  its  capital  stock 
(of  which  he  held  a  certain  number  of  shares),  and  that  the 
said  assessment  was  illegal  and  void.  Upon  filing  the  answer, 
the  defendant  moved  the  court  to  transfer  the  action  to  the 
superior  court,  upon  the  ground  that  it  necessarily  involved 
the  question  of  the  legality  of  an  assessment,  and  thereupon 
the  court  suspended  all  further  proceedings  in  the  action,  and 
certified  the  pleadings  to  the  county  clerk  of  Los  Angeles 
County.  After  the  pleadings  had  been  filed  with  the  county 
clerk,  the  plaintiff  moved  the  superior  court  to.  remand  the 
cause  to  the  justice's  court,  upon  the  ground  that  that  court 
erred  in  transferring  the  cause  to  the  superior  court,  and  that 
the  superior  court  had  no  jurisdiction  of  the  matter.  This  mo- 
tion was  denied,  and  the  court  thereafter  tried  the  cause,  and 
rendered  a  judgment  in  favor  of  the  defendant.  At  the  in^ 
stance  of  the  plaintiff,  a  writ  of  review  was  issued  out  of  this 
court  to  the  superior  court,  and  in  obedience  thereto  a  traih 
script  of  the  records  and  proceedings  of  that  court  in  the  mat* 
ter  has  been  certified  to  this  court. 

The  constitution,  article  6,  section  6,  declares  that  ''the 
superior  court  shall  have  original  jurisdiction  ....  in  all 
cases  at  law  which  involve  the  ....  legality  of  any  tax,  inh 
post,  assessment,  toll,  or  municipal  fine."  The  term  '*  assess* 
ment,"  used  in  this  provision,  does  not  include  the  installments 
or  *' calls,"  which  are  sometimes  termed  assessments,  made 
under  the  provisions  of  section  831  of  the  Civil  Code,  by  a  pri- 
vate corporation  upon  its  stockholders  in  accordance  with  aa 
agreement  on  their  part,  express  or  implied,  to  pay  into  its 
treasury  the  amount  subscribed  by  them  to  its  capital  stocL 
It  has  reference  to  such  assessments  as  are  authorized  by  those 
provisions  of  the  constitution  which  relate  to  revenue  and  taxa- 
tion, and  to  such  as  may  be  made  under  the  authority  of  a 
municipal  or  other  public  corporation  for  the  purpose  of  meet- 
ing the  cost  or  expense  of  some  public  improvement:  Tayhf 
V.  Palmer^  31  Cal.  241.  The  other  words  in  the  clause,  in  con- 
nection with  which  the  term  is  associated,  serve  to  illustrate 
its  meaning,  and  resolve  any  doubt  that  might  otherwise  be 
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respectiDg  the  sense  in  which  it  if  to  be  interpreted. 
Each  of  these  subjects,  vis.,  tax,  imposti  toll,  municipal  fine, 
of  which  jurisdiction  is  thus  conferred  upon  the  superior  court, 
implies  a  charge  imposed  by  public  authority  for  some  public 
purpose,  and  under  the  rules  by  which  the  maxim,  NoBcitur  a 
•ocut,  is  appliedi  it  is  clear  that  the  **  assessment"  referred  to 
is  of  a  kindred  nature.  Inasmuch,  therefore,  as  the  constitu- 
tion has  not  conferred  upon  the  superior  court  any  original 
jarisdiction  to  determine  the  legality  of  the  assessment  alleged 
in  the  answer  of  the  defendant,  it  follows  that  the  justice's 
court  had  full  jurisdiction  to  determine  all  questions  relating 
to  such  assessment  that  might  be  presented  upon  the  trial  of 
the  cause,  and  had  no  authority  to  certify  the  pleadings  to  the 
superior  court. 

The  proposition  of  the  respondent,  that  the  determination  of 
this  question  by  the  justice  was  conclusive,  cannot  be  main- 
tained.  While  a  justice  of  the  peace  has  jurisdiction  to  pass 
upon  any  question  of  £act  or  of  law  which  is  involved  in  the 
trial  of  an  issue  properly  before  him,  so  that  his  judgment  in 
the  cause  will  be  binding  upon  the  parties  in  the  absence  of 
any  appeal  or  review,  yet  he  has  not  the  jurisdiction  in  this 
fummary  mode  to  divest  himself  of  jurisdiction,  or  to  transfer 
a  cause  which  is  within  his  jurisdiction  to  a  tribunal  which 
has  no  jurisdiction  to  determine  it.  If  in  the  present  case  he 
had  tried  the  cause,  and  rendered  judgment  therein  for  the 
defiKidant,  upon  the  ground  that  the  justice's  court  had  no 
juiisdictioa  to  determine  the  subject-matter  presented  by  the 
defense,  or  to  try  the  cause,  an  appeal  could  have  been  taken 
from  that  judgment  to  the  superior  court,  and  the  superior 
court  would  then  have  had  the  power,  under  its  appellate 
jurisdiction,  to  pass  definitively  upon  the  question.  He  could 
not,  however,  determine  the  question  in  advance  of  trying  the 
cause,  and  give  to  such  determination  the  effect  of  a  judgment 

Nor  did  the  superior  court  acquire  jurisdiction  of  the  cause 
bjr  the  fact  that  the  justice  had  certified  the  pleadings  to  the 
county  clerk.  The  constitution  has  given  to  it  original  and 
appellate  jurisdiction,  but  it  can  exercise  its  original  jurisdic- 
tion only  in  those  cases  provided  by  the  constitution,  and  its 
appellate  jurisdiction  only  in  such  cases  as  may  be  prescribed 
by  law.  It  cannot  exercise  original  jurisdiction  in  those  mat- 
ters in  which  its  jurisdiction  is  only  appellate.  The  jurisdic- 
tion that  it  exercises  under  the  provisions  of  section  838  of  the 
Code  of  Civil  Procedure  is  original,  and  not  appellate,  and  the 


94         Arroyo  Ditch  bto.  Ca  v.  Superior  Court.      [CaL 

provisioD  in  that  section,  that  ^  from  the  time  of  filing  soch 
such  pleadings  or  transcript  with  the  clerk,  the  saperior  coart 
shall  have  over  the  action  the  same  jmrisdiction  as  if  it  had 
been  commenced  therein,"  implies  that  if  it  would  have  had 
no  jurisdiction  over  the  action  if  it  had  been  commenced 
therein,  it  can  have  no  jurisdiction  by  the  filing  of  the  plead* 
ings  certified  by  the  justice. 

Although  the  exercise  of  jurisdiction  by  the  superior  court 
will  be  presumed  to  have  been  rightful,  yet  if  it  appears  upon 
its  own  records  of  its  action  in  any  matter  that  it  had  not  ao> 
quired  jurisdiction  either  of  the  subject-matter  or  of  the  parties, 
this  presumption  is  destroyed.  It  cannot  exercise  jurisdic- 
tion in  any  instance  until  after  it  has  acquired  it,  and  it  can 
acquire  it  only  in  the  mode  prescribed  by  statute.  Merely 
certifying  to  the  county  clerk  by  a  justice  of  the  peace  the 
pleadings  in  a  case  pending  before  him  does  not  confer  juris- 
diction  upon  the  superior  court  of  a  matter  of  which  jurisdiction 
has  not  been  conferred  upon  it  by  the  constitution.  Nor  does  it 
acquire  jurisdiction  of  the  parties  to  that  cause  by  thereafter 
determining  that  it  has  jurisdiction,  and  by  proceeding  in  the 
trial  of  the  cause,  and  rendering  judgment  therein.  The  fact 
that  a  party,  after  his  objection  to  the  jurisdiction  of  a  court 
bus  been  overruled,  proceeds  under  such  objection  to  try  the 
cause  does  not  preclude  him  from  thereafter  questioning  the 
power  of  the  court  to  take  any  steps  in  the  matter:  Lyman  v. 
Milton,  44  Gal.  630;  Harkness  v.  Hyde,  98  U.  S.  479. 

If  the  court  never  acquired  jurisdiction  over  him,  it  does 
not  acquire  it  because  he  may  have  chanced  to  be  in  the 
court-room  when  the  case  was  called  for  trial,  and  while  pro- 
testing against  the  trial,  endeavors  to  protect  his  rights  against 
the  claims  of  his  adversary.  ^^The  jurisdiction  of  the  supe- 
rior court  under  section  838  was  special,  and  that  court  could 
hear  and  determine  the  cause  only  after  the  pleadings  before 
the  justice  were  filed  with  its  clerk.  The  superior  court  had 
jurisdiction  only  because  the  pleadings  had  before  the  justice 
and  filed  with  its  clerk  presented  the  issue  of  the  legality  or 
validity  of  the  tax  or  impost,  and  could  then  take  jurisdiction 
only  for  the  purpose  of  trying  the  issue  as  to  the  legality  of 
the  tax  or  impost;  since,  the  amount  being  less  than  three 
hundred  dollars,  the  justice's  court  had  jurisdiction  to  pass 
upon  every  other  issue '':  Santa  Cruz  v.  Santa  CruM  R.  IL  Co^ 
56  Cal.  147. 

Inasmuch  as  the  only  mode  in  which  it  is  claimed  that  the 
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Boperior  court  acqoired  any  jurisdiction  of  the  action  brought 
by  the  plaintiff  against  Standlee  was  from  the  act  of  the  jus- 
tioe  of  the  peace  in  certifying  the  pleadings  therein  to  the 
eoaoty  clerk,  and  as  we  have  seen  that  such  act  was  unau- 
thorised, it  follows  that  the  action  was  never  legally  before 
the  taperior  court  for  determination,  and  that  it  was  without 
any  jurisdiction  to  render  a  judgment  in  the  case. 

It  is  therefore  ordered  that  the  judgment  of  the  superior 
court,  and  all  orders  and  proceedings  by  it  taken  in  the  case, 
be  and  they  are  hereby  annulled. 


Junmcnmr — 8iockholdkb's  Lulbiutt  —  BmroBonairr  of,  —  In  sa 
to  flnfoTM  tba  liabUifey  of  a  •tockholder  in  a  oorporation,  wh«rt  the 
k  kH  ttinn  three  hundred  dollnn^  the  raperior  court  has  no  juriedio- 
««:  flfMB  V.  OrfMoa,  tt  CU.  eSO;  16  Am.  St  Rep.  178. 


[Lff  Bank.] 

Daggett  v.  Golgav. 

ftt  CAUVOEHIAt  6S.] 

ODwmimoirAx.  Law  —  Attsopriatiok  iob  "Wobld's  Faib." — Attatnto 
•pprapriaUng  numey  to  meet  the  expenses  of  erecting  buildings  and 
Baintaintng  an  exhibit  of  the  prodacto  of  the  state  of  California  at  the 
World's  Fair  Columbian  Exposition  at  Chicago,  and  providing  that 
neh  ^propriation  is  to  be  expended  and  disbursed  under  the  exdu- 
■Tt  charge  and  oontrol  of  a  commission  to  be  appointed  by  the  governor 
of  the  state,  is  valid  as  making  an  appropriation  for  a  pablic  use,  and 
ii  act  in  eonfliet  with  a  oonstitntional  provision  forbidding  the  appropri- 
stien  of  state  money  to  any  institution  not  under  the  exclusive  manage- 
ment sad  eontrol  of  the  stote,  as  a  state  institution. 

teirmrriojiaL  Law — AfrBOPRiATioKS — LioisLATiva  DnoRsrioir. — In 
mkiag  appropriations  of  state  money  for  public  purposes  or  for  the  pub- 
lie  good,  the  state  legidature  is  not  limited  by  necessity  alone;  and  in 
detarmintng  the  question,  it  is  vested  with  a  large  diicretiony  which  can- 
sot  be  oontrolied  by  the  eonrts,  except^  perhaps,  when  its  action  is 
ilesriy  evasive. 

OnuimiTioaAL  Law— Afpropbiatioii  to  Cslibrats  AmriYSBaART. — 
The  stils^  under  ito  general  authority  to  provide  for  the  public  welfare, 
aalsss  rsetrained  by  ito  constitution,  may  make  appropriations  to  ode- 
toato  issportant  evento  in  the  history  of  the  country,  and  may  eonfsr 
power  upon  mnnieipal  eorporations. 


B.  W.  MfeKinstryj  for  the  petitioners. 

IF.  J7.  H,  Hariy  attomey^general^  amicus  cfirlm. 

Barham  and  BoUanf  and  Wiliiam  R.  Daou,  for  the  respond* 
Mi 
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Db  Haven,  J.  This  is  an  original  application  to  this  court 
for  a  writ  of  mandate  to  compel  the  defendant,  as  conti'oller, 
to  draw  his  warrant  on  the  state  treasurer,  in  payment  of  a 
claim  contracted  and  audited  by  the  petitioners  as  members 
of  the  California  World's  Fair  Commission,  in  pursaanoe  of 
the  authority  given  such  commission  by  an  act  of  the  legiala* 
ture  of  this  state,  approved  March  6, 1891:  Stats.  1891,  p.  24. 

The  act  provides  for  the  appointment,  by  the  governor,  of  a 
commission,  who  *'  shall  have  the  exclusive  charge  and  control 
of  the  expenditure  of  all  moneys  apppropriated  by  the  atale 
of  California  for  the  construction  of  buildings  and  maintain- 
ing an  exhibit  of  the  products  of  the  state  of  California  at 
the  World's  Fair  Columbian  Exposition,  to  be  held  in  the 
city  of  Chicago,  state  of  Illinois,  in  eighteen  hundred  and 
ninety-three."  By  section  3  of  the  act,  the  sum  of  three  hun- 
dred thousand  dollars  is  appropriated  *'  to  meet  the  expenses 
of  erecting  buildings  and  maintaining  an  exhibit  of  the  prod- 
ucts of  the  state  of  Caliifornia  at  the  World's  Fair  Columbian 
Exposition  "  at  Chicago,  and  the  controller  is  directed  to  draw 
his  warrant  on  the  treasury  from  time  to  time  in  favor  of  such 
persons  as  the  majority  of  the  commissioners  provided  for  by 
the  act  shall  direct. 

The  defendant  demurs  to  the  petition,  upon  the  general 
ground  that  the  facts  therein  stated  do  not  entitle  petitioners 
to  the  writ  demanded,  and  in  support  of  this  demurrer  con* 
tends,  — 

1.  That  the  act  of  the  legislature  referred  to  is  in  conflict 
with  that  provision  of  section  22  of  article  4  of  the  consti- 
tution which  declares  that  '*  no  money  shall  ever  be  appropri- 
ated or  drawn  from  the  state  treasury  for  the  use  or  benefit  of 
any  corporation,  association,  asylum,  hospital,  or  any  other 
institution  not  under  the  exclusive  management  and  control 
of  the  state  as  a  state  institution,  nor  shall  any  grant  or  dooap 
tion  of  property  ever  be  made  thereto  by  the  state." 

In  considering  the  question  thus  presented,  the  conri  will 
take  judicial  notice  of  the  fact  that  the  World's  Fair  Colum- 
bian Exposition,  referred  to  in  the  statute  under  consideration, 
is  to  be  held  under  and  by  virtue  of  the  provisions  of  an  act 
of  Congress  approved  April  25,  1890  (27  U.  &  Stata.  at  Large, 
62),  and  that  such  exposition  will  not  be  conducted  under 
the  exclusive  management  and  control  of  this  state  as  s 
state  institution,  but  on  the  contrary,  that  the  same  will  be 
under  the  general  management  of  the  national  commission 
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created  by  that  act;  and  that  the  chief  agency  reliecL  upon  to 
effect  the  design  of  Congress  is  a  private  corporation  of  the 
state  of  Illinois,  which  is  authorized  by  the  act  of  Congress  to 
charge  such  entrance  and  admission  fee  to  such  exhibition 
*^as  shall  be  fixed  and  established  by  said  corporation,  sub- 
jecti  however,  to  such  modification^  if  any,  as  may  be  imposed 
by  a  majority  of  said  commissioners." 

Bat  while  conceding  these  to  be  the  facts,  unless  the  act 
under  consideration  makes  an  appropriation  for  the  use  and 
benefit  of  the  national  commission,  or  in  aid  of  a  private  oor> 
poration,  through  the  instrumentality  of  which  the  exposition 
is  ID  grsat  part  to  be  conducted,  and  from  the  success  of  which 
that  corporation  expects  to  derive  a  pecuniary  profit,  it  is  clear 
that  the  provision  of  the  constitution  above  quoted,  and  relied 
upon  by  defendant,  can  have  no  application.  It  is  claimed  by 
the  defendant  that  the  statute  under  consideration  does,  in 
effect,  make  snob  an  appropriation,  but  we  are  not  able  to  find 
auftbing  in  its  language  which  would  justify  the  contention 
of  defendant  on  this  point  On  the  contrary,  it  appears  from 
the  act  itself  that  the  appropriation  is  to  be  expended  by  the 
state  itself,  disbursed  by  its  own  agents  or  officers,  and  is  to  be 
used  only  for  the  purpose  of  '^  erecting  buildings  and  collecting 
and  maintaining  an  exhibit  of  the  products  of  the  state  of 
California." 

Even  if  it  could  be  said  with  any  degree  of  certainty  that 
the  private  corporation  referred  to  in  the  act  of  Congress  will 
increase  its  receipts  because  of  the  fact  that  the  state  is  to 
place  its  products  on  exhibition,  or  that  it  may  derive  a  benefit 
from  the  rent  of  its  grounds  to  the  state,  or  realize  other  profits, 
still,  this  would  not  affect  the  question  we  are  considering,  or 
bring  the  appropriation  within  the  prohibition  of  the  section 
of  the  constitution  above  quoted,  as  it  is  apparent  that  the 
main  object  of  the  statute  is  not  to  confer  such  incidental 
benefit,  but  rather  to  promote  what  is  assumed  to  be  a  matter 
of  public  concern,  and  for  the  public  good.  In  every  public 
expenditure,  individuals  derive  incidental  aid  and  benefit,  in 
the  sense  that  they  are  paid  for  services  rendered,  or  articles 
famished  to  the  state  in  the  prosecution  of  the  public  improve* 
ment  or  business  of  the  state,  and  the  expenditure  contem* 
plated  by  this  act  will  not  be  exceptional  in  this  respect;  but 
there  is  nothing  upon  the  face  of  the  statute  to  indicate  that 
the  private  corporation  referred  to,  or  any  individual,  will  or 
<^  if  the  appropriation  is  honestly  expended,  receive  one 
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dollftr  as  •  gratnlty  or  by  way  of  asBistance,  or  except  in  re- 
tam  for  fiomething  of  value  which  the  officers  charged  with  its 
disbursement  shall  deem  necessary  to  secure  in  order  to  effect 
the  general  purpose  and  object  of  the  act 

2.  The  defendant  further  contends  that  the  statute  is  un- 
constitutional, for  the  reason  that  the  appropriation  thereby 
made  is  not  for  a  public  use,  such  as  the  state  is  authorized 
to  make;  that  the  maintenance  of  an  exhibition  of  the 
products  of  the  state  in  the  manner  contemplated  does  not 
fall  within  the  legitimate  authority  of  the  state  goyernment 

In  passing  upon  this  proposition,  it  is  necessary  to  bear  in 
mind  that  what  is  for  the  public  good,  and  what  are  public 
purposes,  **  are  questions  which  the  legislature  must  decide 
upon  its  own  judgment,  in  respect  to  which  it  is  vested  with  a 
large  discretion  which  cannot  be  controlled  by  the  courts,  ex- 
cept, perhaps,  where  its  action  is  clearly  evasive Where 

the  power  which  is  exercised  is  legislative  in  its  character,  the 
courts  can  enforce  only  those  limitations  which  the  constitu* 
Hon  imposes;  not  those  implied  restrictions  which,  resting  in 
theory  only,  the  people  have  been  satisfied  to  leave  to  the  judg- 
ment, patriotism,  and  sense  of  justice  of  their  representatives": 
Cooley's  Constitutional  Limitations,  154. 

It  is  undoubtedly  true  that  public  money  can  be  rightfully  ex- 
pended only  for  public  purposes,  but  as  was  well  said  by  that 
eminent  jurist,  Judge  Cooley,  in  delivering  the  opinion  of  the 
court  in  People  v.  Salem^  20  Mich.  452,  4  Am.  Rep.  400:  ^Ne- 
cessity alone  is  not  the  test  by  which  the  limits  of  state 
authority  in  this  direction  are  to  be. defined,  but  a  wise 
statesmanship  must  look  beyond  the  expenditures  which  are 
absolutely  needful  to  the  continued  existence  of  organised 
government,  and  embrace  others  which  may  tend  to  make 
that  government  subserve  the  general  well-being  of  society, 
and  advance  the  present  and  prospective  happiness  and  pros- 
perity of  the  people/' 

In  view  of  these  principles  of  constitutional  law,  which  are 
so  well  settled  as  to  be  placed  beyond  discussion  or  dispute, 
it  is  manifest,  we  think,  that  the  court  is  not  authorised  to 
declare  the  act  under  consideration  void,  upon  the  theory  that 
the  expenditure  thereby  authorized  can  in  no  manner  be  con- 
sidered as  tending  to  promote  the  public  welfare,  which  it  is 
one  great  object  of  government  to  secure.  The  question 
whether  the  public  interests  of  the  state  would  be  at  all  ad> 
vanced  by  an  exhibition  of  its  products  such  as  is  contem- 
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pitted  by  Um  aet  was  an  appropriate  one  for  discussion  in  the 
hsDs  of  the  legidatare  before  its  enactment,  and  for  the  con- 
dderation  of  the  goTemor  before  approving  it,  bat  it  is  not  one 
for  this  eoort  to  decide^  npon  the  individual  views  of  its  mem* 
bers  concerning  the  wisdom  or  expediency  of  such  legislation. 

There  is  no  difference,  except  in  degree,  between  the  appro- 
priation contained  in  this  act  and  those  which  for  years  have 
been  made  without  any  question  as  to  their  validity,  for  the 
snpport  ci  the  state  agricultural  fair,  and  the  various  district 
sgricnltaral  societies  throughout  the  state.  The  fact  that  this 
exhibit  of  the  products  of  the  state  is  to  be  made  without  the 
limits  of  the  state  does  not  change  its  essential  character,  or 
make  it  any  less  an  occasion  or  purpose  in  which,  in  an  en- 
larged sense,  it  may  be  said  that  the  people  of  the  state  have 
sa  interest  So,  also,  it  would  bp  hard  to  distinguish  this 
sppropriatfon  in  principle  from  those  appropriations  which 
bave  been  made  from  time  to  time  for  the  maintenance  of 
hortiGiiltiiial,  Titicultural,  and  other  similar  commissions. 
None  of  these,  strictly  speaking,  are  required  for  the  proper 
tdminiBtrataoQ  of  the  government  of  the  state,  and  possibly, 
in  the  opfaiion  of  many,  call  for  an  unjustifiable  and  useless 
expenditure  of  money.  But  the  power  of  the  legislature  to 
ereate  soeh  oommissions  has  never  been  doubted. 

We  know  from  the  express  declaration  of  the  act  of  Congress 
antborising  the  Columbian  Exposition  that  the  purpose  of  the 
•xporitioQ  is  to  commemorate  the  four  hundredth  anniversary 
of  the  discovery  of  America,  ^'by  an  exhibition  of  the  resources 
of  the  United  States  of  America,  their  development,  and  of 
tbe  progress  of  civilisation  in  the  New  World";  and  that  such 
exhibition  is  to  be  of  a  "national  and  international  character^ 
00  that  not  only  the  people  of  the  Union  and  of  this  continent, 
Vut  those  of  all  nations  as  well,  can  participate.'' 

We  have  no  doubt  that  it  was  fairly  a  matter  within  the 
power  of  the  legislature  to  determine  whether,  as  a  matter  of 
poUie  foUcj  and  as  tending  to  advance  the  best  interests  of  its 
dtiiens,  this  state  should  join  with  its  sister  states,  and  with 
tbe  government  of  the  United  States,  in  celebrating  in  the  way 
SQggested  the  historical  event  referred  to. 

It  has  been  held  in  many  cases  that  a  municipal  corporation 
has  no  authority,  under  the  general  powers  usually  given  such 
oorponttons,  to  appropriate  money  for  the  celebration  of  the 
anrnvBrsary  of  important  events  in  the  history  of  our  country. 
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Baoh  u  the  Foarth  of  Jaly:  Hodges  y.  Buffalo^  2  Denio,  110; 
Hood  y.  Lynn^  1  Allen,  103;  and  the  surrender  of  Cornwallifl: 
Tosh  Y.  Adams,  10  Gush.  252.  See  also  The  Liberty  BUI,  23 
Fed.  Rep.  844. 

These  decisions,  howeyer,  all  rest  upon  the  principle  that 
municipal  corporations  haye  no  powers  except  such  as  are 
specifically  granted  by  the  act  of  incorporation,  or  are  neces- 
sary for  the  purpose  of  carrying  into  effect  the  powers  ex« 
pressly  granted.  But  it  has  neyer  been  doubted  that  the  stats 
could  confer  upon  a  city  or  town  the  authority  to  celebrate 
such  important  eyents  in  the  history  of  the  country  as  appeal 
to  the  patriotism  or  higher  sentiments  pf  the  people,  and  to 
tax  their  citizens  to  pay  the  expense  thereof  Thus  it  was 
held  that  the  city  of  Philadelphia  had  the  power,  under  its 
charter,  to  proyide  for  the  Qntertainment  of  distinguished  vis- 
itors upon  the  occasion  of  the  celebration  of  the  Centennial 
Anniyersary  of  American  Independence:  Tatham  y.  PhUadd* 
phia,  11  Phila,  276.  So,  also,  in  Massachusetts,  by  general 
statutes,  the  power  has  been  conferred  upon  towns  to  celebrate 
the  centennial  anniyersary  of  their  incorporation:  Hill  y.  Ecut 
Hatnptony  140  Mass,  381;  and  also  to  appropriate  money  for 
the  celebration  of  holidays,  and  for  other  public  purposes: 
Hubbard  y.  Tau'nJt(m,  140  Mass.  467. 

These  cases  are  authority  for  the  proposition  that  the  state 
itself,  unless  restrained  by  its  constitution,  has  the  power  to 
make  appropriations  for  such  purposes,  because,  unless  it  pos- 
sesses the  power,  it  could  not  confer  it  upon  its  municipal 
corporations.  Such  expenditures  are  justified  under  the  gen- 
eral power  which  the  state  has  to  provide  for  the  public  wel« 
fare, — the  limits  of  which  are  perhaps  not  capable  of  exact 
definition, — and  are  the  same  in  principle  as  appropriations 
made  for  the  building  of  monuments  to  commemorate  great 
historical  eyents,  or  for  the  erection  in  public  places  of  the 
statues  of  those  who  by  common  consent  are  classed  among 
the  patriots  or  benefactors  of  the  nation. 

Undoubtedly  this  power  may  be  the  subject  of  great  abuse, 
but  this  is  no  argument  against  its  existence.  The  only  pro- 
tection against  reckless  and  improvident  appropriations  for 
public  purposes  must  be  found  in  the  character  of  those  in- 
trusted with  the  power  of  legislation,  and  in  the  integrity  and 
firmness  of  the  chief  executive  of  the  state. 

The  demurrer  of  defendant  is  overruled,  and  a  peremptory 
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writ  of  wuindaimm$  ordered  in  aeeordanoe  with  the  prmyer  of 
petitioDArs. 

AmepuAisoiis^  What  asm,  amp  YiLnnrr  evi  8m  Omr  ▼•  4W%  117 
IM,  SM;  a  Am.  8k  B«pw  684^  and  eitendad  aoto  al  Met  fiSai 
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(t2  Gauvobxia,  IflflL] 

ov  Rdort  to  Complaim  m  FIbaud  m  iBsoLTnrcpr  Fbocbbd- 
nea. — Ob«  who  is  not  a  ereditor  of  an  inaoWent  at  tlia  tima  that  tha 
lattar  raoaiTaa  hia  doereo  of  diacharge  in  insolTen^  oannot^  by  aabaa* 
qoeotiy  pnrehaafai^  ereditors'  claims  affeoted  by  inch  deorea,  aoqaira  any 
light  to  attaok  it  for  fraad,  aa  the  right  of  creditora  to  aet  aaide  sueh  da- 
araa  for  fraad  ia  not  aabjeot  to  lranii?er,  either  by  direct  aasignnient  or 
ai  an  inoideiit  to  tha  aaaignmenl  of  elaiilis  af*eeted  by  it. 
AMBomuMmr  ov  Bnnrr  to  Complain  OF'FluLim'cdiDiQitted  on  tha  aaaignar 
ia  aonteaiy  to  pnUie  policy  and  void.  ';  *- 

A.  B.  BdUm^  7.  L.  Caroihen^  and  J.  A.  Bdrkam^  fiir  the  ap* 
peUant 

/.  A.  Cooper^  for  the  respondent. 

Di  ELavket,  J.  The  defendants  were  copartners  on  Novem* 
ber  11,  1886,  and  on  that  day  filed  in  the  superior  court  of 
Mendocino  Coanty  their  petition  in  insolvency,  and  such  pro- 
ceedings  were  bad  therein  that  on  May  4, 1887,  the  court  duly 
made  and  entered  its  decree  discharging  them  from  all  their 
debts  and  liabilities.  The  plaintiff  was  not  at  that  date  a 
creditor  o(  either  of  said  defendants,  but  thereafter  several  of 
those  who  were  each  creditors,  and  whose  claims  were  die- 
charged  by  said  decree,  assigned  their  claims  to  plaintiff,  and 
he  thereupon  commenced  this  action  to  set  aside  the  said  order 
or  decree  of  discharge,  upon  the  alleged  ground  that  certain 
ereditors  were  improperly  influenced  not  to  oppose  the  same, 
tnd  that  therefore  the  said  decree  was  fraudulent. 

A  demurrer  to  the  complaint  was  sustained,  and  judgment 
thereupon  rendered  in  fitvor  of  defendants.  The  plaintiff  ap* 
peals. 

The  demurrer  was  properly  sustained.  Section  63  of  the 
Insolvent  Act  of  1880,  provides:  '^  Any  creditor  of  said  debtor, 
whose  debt  was  proved  or  provable  against  the  estate  in  in* 
•oWency,  who  shall  see  fit  to  oontest  the  validity  of  such  dis- 
charge on  the  ground  that  it  was.  fraudulently  obtained,  and 
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who  has  disooyered  the  facts  constitutiDg  the  fraud  subBequent 
to  the  discharge,  may,  at  any  time  within  two  years  after  the 
date  thereof,  apply  to  the  court  which  granted  it  to  set  aside 
and  annul  the  same;  or  if  the  same  shall  have  been  pleaded, 
the  effect  thereof  may  be  avoided  collaterally  upon  any  such 
grounds.'' 

The  plaintiff  was  not  a  creditor  of  defendants,  having  a  debt 
which  ^'  was  proved  or  provable "  against  their  estate  in  in- 
solvency at  the  date  of  the  rendition  of  the  judgment  which 
he  now  seeks  to  set  aside;  and  not  being  such  a  creditor,  he 
is  not  one  of  the  persons  authorized  to  maintain  such  an  action 
by  the  section  of  the  insolvent  act  just  quoted.  And  inde- 
pendently of  the  statute,  the  complaint  fails  to  state  facts 
sufficient  to  entitle  plaintiff  to  the  relief  which  he  asks.  Not 
being  a  creditor  of  defendant^:  when  the  decree  of  discharge 
in  the  insolvency  proceeding  was  given  and  made,  the  plain- 
tiff was  not  in  any  Wayinjured  by  it,  and  had  no  right  to 
complain  of.'iti  and'^he  3id  not  acquire  such  right  by  his  sub- 
sequent pieirchaBe  of  the  claims  referred  to  in  the  complaint 
It*  is  true; 'the  assignors  of  plaintiff  would,  upon  the  factB 
alliaged,  have  the  right  to  set  aside  the  decree  referred  to,  but 
this  right  was  not  the  subject  of  transfer,  either  by  direct  as- 
signment or  as  an  incident  to  the  assignment  of  the  claims 
which  were  affected  by  the  decree  of  discharge:  Dickituon  ▼. 
Seaver^  44  Mich.  631;  Milwaukee  etc.  R.  R.  Co.  v.  MUwauka 
etc.  R.  R.  Co.,  20  Wis.  188;  88  Am.  Dec.  740;  CarroU  v.  Potter, 
Walk.  Gh.  855;  8  Pomeroy's  Eq.  Jur.,  sec.  1276. 

In  DicKnson  v.  Seaver^  44  Mich.  631,  the  supreme  court  of 
Michigan,  in  passing  upon  a  state  of  facts  not  in  principle 
different  from  those  alleged  in  this  complaint,  say:  '^The 
present  complainant,  according  to  his  own  proofs,  has  merely 
purchased  claims  for  the  purpose  of  this  litigation  or  of  some 
litigation.  He  was  never  defrauded.  It  would  be  against 
every  rule  of  equity  to  allow  a  party  to  buy  up  stale  claims 
and  then  seek  to  establish  fraud  committed  against  his  assign- 
ors. A  right  to  complain  of  fraud  is  not  assignable,  and  the 
claims  in  controversy  have  nothing  involved  which  could  keep 
them  alive,  unless  fraud  would  do  so.  Being  nothing  more 
than  an  assignment  of  an  action  for  fraud,  it  is  well  settled 
that  it  will  not  be  enforced." 

The  same  rule  was  recognized  by  this  court  in  Cross  ▼. 
Sacramento  Savings  Bank,  66  CaL  462,  in  which  case  it  was 
said,  quoting  with  approval  from  section   1040  of  Story's 


Dec  1881.]  PioPLB  «•  Ah  Ljbu 

Equity  JnriBpradenoe:  '^An  asdgnment  of  a  bare  right  to  flit 
a  bill  in  equity  tor  a  fraud  oommitted  oa  the  aeeignor  will  bo 
held  Tdd,  ae  oontrary  to  sound  policy/* 

It  follows  from  these  views  that  the  judgment  appealed  from 
most  be  affirmed.  So  long  as  the  decree  discharging  the  de* 
bodants  from  their  debts  and  liabilities  remains  in  force,  the 
daims  assigned  to  plaintiff  can  hare  no  validity;  and  as  he 
did  not  by  sach  assignment  acquire  the  right  to  attack  or  set 
aside  tliat  decree,  he  really  took  nothing  by  such  assignmenti 
and  has  no  cause  of  action  against  defendants. 

Judgment  affirmed.  . 


ov  BiOBT  TO  FzLB  A  BoL  lOR  Fbauh.  —The  right  to  fiU  » 
ImH  to  Ml  aside  msk  initnimeiit  for  fraud  oommitted  npoQ  tlia  aadgnor  ia  not 
Mngaable:  MUmmitm  eie.  S.  B.  Oo,  r.  MilwoMkm  He.JLS.00,9  20  Wia.  I7i| 
98  Am.  Deo.  740,  and  note;  MarAaar.  Meemt,  12  Qa.  SI;  SS  Am.  Deo.  444^ 
aad  aitMidod  sotei  WHineg  r.  Aetty,  M  OaL  146;  28  Am.  St.  Bep.  The 
a  note  aeonred  by  a  tmat  deed  or  mor^;afle  doea  not  antitla  the 
to  maintiin  an  aetion  for  the  oonvenion  of  part  of  the  ohattela  eofw 
«ed  bj  aneh  deed  or  mortgage^  H  aneh  oottTanrion  praoaded  tiM 

6ia 


[IvBahk.] 

Fboplb  V.  Ah  Lm. 

Viv  TkuL  nr  OknovAL  Oasis— SrATnonr  ava  Oommmn  bt  Oomnm 
AM  10  Faois  mat  m  Bra>Biraa. —Where,  on  tfaa  trial  of  a  eriminal  eaae^ 
eeaaad  lor  the  proaeontion  ii  permitted,  in  the  preaenoe  of  the  jnxyp 
ta  alata  faoti  not  in  eridenoe^  impnting  a  Tiolent  dharaeter  to  the  aa^ 
eand,  and  to  oommant  npon  them  in  aignment  to  hia  prajndioe,  lia  ia 
Mlitled  to  a  now  trial,  although  the  Jnry  ia  inatraotad  to  dinregard  all 
alatnMBti  and  oommanti  of  eoonael  aa  to  any  matter  not  in  ondanoi^ 

0.  C.  Stepheni  and  J.  A.  Donndl^  for  the  appellants. 
W.  H.  H.  Harij  aUorMy-generai^  for  the  respondent 

Db  Haybi,  J.  The  appellants  were  charged  by  informa* 
tim  with  the  crime  of  murder,  alleged  to  hare  been  commit- 
tad  CD  one  Fong  Ah  Lung,  in  the  county  of  Los  Angeles,  and 
vera  conyicted  of  murder  in  the  second  degree.  This  appeal 
is  from  the  judgmenti  and  an  order  denying  their  motion  for 
anewtriaL 

Boring  the  pn^press  of  the  trial,  Mr.  Ling,  one  of  the  atto^ 
aqri  conducting  the  case  in  behalf  of  the  peoplci  stated  to  the 
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#3Drt  In  the  preseiiM  of  the  jury:  **  I  would  like  to  have  the 
eoQrt  direct  the  defendants  to  fivrbid  them  makinfi^  threats 
against  Charley  Ah  Him  as  he  sits  here  assisting  the  prose* 
cntion  of  this  case.  Now,  this  is  the  second  time  that  it  has  been 
done,  and  I  woald  like  to  have  the  court  put  a  stop  to  it.  •  •  •  • 
Two  or  three  of  the  defendants  have  said  here  jnst  this  instant^ 
*  Now  you  look  out  what  yoa  are  ddng;  you  look,  or  we  will 
fix  you.' ''  The  court  immediately  directed  the  jury  to  *^  pay 
BO  attention  whatever  to  remarks  made  by  counsel,''  and  the 
trial  proceeded. 

Upon  the  close  of  the  evidence,  the  same  attorney  made  the 
opening  address  to  the  jury,  and  during  the  course  of  his  argu- 
ment, '*  he  remarked  to  the  jury  that  the  violence  of  these  de* 
fendants  in  killing  Fong  Ah  Lnng  was  exemplified  here  in 
this  court-room;  that  daring  the  trial  of  the  case  they  could  n't 
keep  their  mouths  shut,  but  threatened  him  or  his  assistant, 
Charley  Ah  Him,  by  making  threats  in  the  court-room.''  To 
this  appellants  objected,  on  the  ground  that  it  was  not  wa^ 
ranted  or  justified  by  any  evidence  in  the  case,  and  the  follow- 
ing proceedings  were  had:  — 

*'  The  Court,  —  The  court  will  instruct  the  counsel  for  the 
prosecution  to  abstain  from  making  any  remarks  upon  any 
matter  not  shown  by  the  evidence,  and  will  instruct  the  jury 
to  pay  no  attention  whatever  to  any  statement  of  fact  which 
is  not  warranted  by  the  evidence;  that  the  only  matter  before 
them  for  their  consideration  is  the  evidence,  and  they  are  not 
to  take  into  consideration  any  statement  of  counsel  with  ref- 
erence to  any  matter  of  fact  which  is  not  shown  by  the  evi- 
dence.   Proceed  with  the  argument. 

^  Mr.  Ling,  — It  is  just  what  I  expected. 

**  Ifr.  Stephens.  —  Just  a  moment. 

**  Mr.  Ling. — I  expected  when  the  facts  came  out  the  galled 
jade  would  wince." 

The  learned  judge  of  the  court  below  did  everything  in  his 
power  to  dislodge  from  the  minds  of  the  jurors  any  impression 
which  the  statements  referred  to  may  have  made,  but  we  do 
not  think  the  error  committed  against  appellants  was  thereby 
removed  from  the  case.  There  was  no  withdrawal  of  the 
facts  so  stated,  but  on  the  contrary,  after  the  court  had  di- 
rected the  jury  to  disregard  them,  the  counsel  who  made  the 
statement,  in  effect,  again  reiterated  its  truth  by  the  assertion^ 
*'  I  expected  when  the  facts  came  out  the  galled  jade  would 


wince." 


Dec.  1891.J  PsoPLS  v.  Ah  Lbs.  105 

A  person  aocnsed  of  crime  is  entitled,  nnder  the  constitu- 
tion, to  a  trial  by  jory,  conducted  according  to  the  established 
principles  of  law,  not  the  least  important  of  which  is,  that  the 
Terdiet  shall  be  fcnnded  only  upon  relevant  and  competent 
&cts  produced  before  the  jury  nnder  the  rules  prescribed  for 
the  admission  of  eyidence;  and  it  was  held  by  the  supreme 
court  of  New  Hampshire,  in  the  leading  and  well-considered 
case  of  JSieker  t.  Henniker^  41  N.  H.  817,  that  this  right  is  vio- 
lated ''if  counsel  are  permitted  to  state  facts,  and  comment 
upon  them  in  argument  against  the  adverse  party,  which  are 
not  before  the  jory  by  proofe  regularly  submitted."    It  is  true 
that  the  attorney  for  the  prosecution  in  this  case  was  not  per» 
mitted  by  the  court  to  comment  at  any  length  upon  the  facts 
which  he  himself  imported  into  the  case;  but  while  this  was  to 
the  credit  of  the  court,  it  does  not  change  the  fact  that  a  mat- 
ter not  in  evidence,  and  of  a  nature  clearly  prejudicial  to  the 
appellants,  was  laid  before  the  jury  for  the  purpose  of  affecting 
their  verdict,  and  it  is  no  answer  to  this  to  say  that  the  jury 
maj  have  disregarded  it.    As  was  said  in  the  case  just  cited: 
''When  counsel  are  permitted  to  state  facts  in  argument, 
and  to  comment  upon  them,  the  usage  of  courts  regulating 
trials  is  departed  from,  the  laws  of  evidence  are  violated,  and 
the  full  benefit  of  trial  by  jury  is  denied.    It  may  be  said,  in 
answer  to  these  views,  that  the  statements  of  counsel  are  not 
evidence,  that  the  court  is  bound  to  so  instruct  the  jury,  and 
that  they  are  sworn  to  render  their  verdict  only  according  to 
evidence.    All  this  is  true;  yet  the  necessary  effect  is  to  bring 
the  statements  of  counsel  to  bear  upon  the  verdict  with  more 
or  less  force,  aecording  to  circumstances;  and  if  they,  in  the 
slightest  degree,  influence  the  finding,  the  law  is  violated,  and 
the  purity  and  impartiality  of  the  trial  tarnished  and  weak- 
ened.   If  not  evidence,  then  manifestly  the  jury  have  nothing 
to  do  with  them,  and  the  advocate  has  no  right  to  make  them. 
It  is  unreasonable  to  believe  the  jury  will  entirely  disregard 
them.   They  may  struggle  to  disregard  them;  they  may  think 
thejr  have  done  so,  and  still  be  led  involuntarily  to  shape  their 
verdict  und«r  their  influence." 

It  follows  that  the  only  safe  and  just  rule  to  apply  in  such 
cases  is  to  make  it  impossible  for  a  party  to  derive  any  ad- 
vantage  from  such  misconduct  of  counsel,  by  promptly  grant- 
ing a  new  trial  to  the  adverse  party,  unless  it  is  clear  that  the 
^rdict  was  not  affected  thereby.  It  may  be  added  that  if 
the  taiti  stated  by  oounsel  had  been  introduced  in  evidence 
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against  the  objection  of  appellants,  it  would  have  been  suffi- 
cient to  reverse  the  judgment,  as  the  fact  is  itself  an  irrele- 
vant one.  It  had  no  legitimate  tendency  to  prove  any  issue 
in  the  case,  but  it  was  one  which,  as  urged  by  counsel  for  the 
prosecution,  was  well  calculated  to  illustate  ^the  violence" 
of  appellants,  and  this  was  doubtless  the  object  of  bringing 
it  to  the  attention  of  the  jury;  but  the  character  of  a  defend- 
ant on  trial  for  murder  is  not  subject  to  this  kind  of  attacL 
Judgment  and  order  reversed. 


Obimihal  Law— Appbal  ahd  Brbob— Imfbopbb  OomnnT  sv  Ooowbl 
AB  Qbouvb  fOB  BBVBBSALi  —  Intemperato  oommenti  by  oonnittl  nofe  waiw 
rmnted  by  tiM  flridenoe  wiU  oonatitato  gronnds  for  a  new  trial,  where  Ibe 
condaofe  of  oomieel  wis  not  oheoked  by  the  oonrt:  People  t.  AOm^  66  Miek 
i60|  11  Am.  Sk  Rep^  61%  sad  note;  IfaOqf  r.  »al$,  S8  Ibz.  A^p.  W. 


[br  Burx.] 

In  bb  Madbba  Ibbioatioit  Dibtbioc 

tn  OAUfOBvxA,  aeei] 

CbHSfironoxAL  Law — Ibbioatiov  Dnrnonii  —  Tho  tistate  ol  ChUfeni^ 
approved  Maroh  7,  1887,  proriding  for  ths  orgaaisatioa  and  govemmeal 
of  irrigatioii  diatrioti,  aad  regalating  the  mods  for  aaeeeenenta  npoa  the 
landa  therein  with  whioh  to  meet  the  bonda  anthorised  by  tfaa  ao^  li 
oonatitntional  and  valid. 

OoasTiTUTZOMAL  Law-— BxTBMT  ov  Lboisi.ativb  PowBBi  —  Tho  l^giaiatnN 
Is  vested  with  the  whole  of  the  legielative  power  of  tiie  alate^  and  hm 
anthority  to  deal  with  any  anbjeot  within  the  eeope  of  oitQ  govemmeati 
ozoept  in  so  f ar  aa  it  ia  restrained  by  eonstitntional  proviaioiia.  It  is  the 
sole  tribunal  to  determine  the  ezpedienoy  aa  well  as  tfao  details  el  aB 
legislation. 

CtoHSTrrVTIOMAI.  LAW^PBSBUllPnOV  AS  TO  LlOIBLAnVB  PowBBi— The 

presumption  is,  that  erery  legislative  aot  is  within  tha  power  of  tiieUgii- 
latnre,  and  he  who  wonld  except  it  from  the  power  mnat  point  oot  tiii 
particular  provision  of  the  oonstitntion  by  whioh  the  eaceeptioa  is  madi^ 
or  demonstrate  that  It  Is  palpably  ezdnded  from  any  oonsidanitioa  wfas^ 
erer  by  that  body. 

OomrrmrnovAL  Law —  BzniiT  ov  LsaniiATiva  Powbb.  »  Tha  lefMatT-% 
when  not  restrained  by  constitutional  provisionSk  may  paae  laws  aliMt» 
Ing  a  limited  portion  aa  weU  as  the  entire  people  of  tfaa  sMeu  It  may 
make  special  laws  relating  only  to  special  distrioti^  or  it  may  legisUli 
directly  upon  local  districts,  or  it  may  Intmat  anoh  legialation  to  subef' 
dinate  bodies  of  a  public  character  in  eziatenoe  or  apeoially  created  by  tt 
for  that  parpoee. 

CtoMSTiTUTiONAL  Law  —  I>onBTruL  Lwublatiov  ^  Powbb  ov  JnmBABT.  -- 
In  proridiag  for  the  public  welfare,  or  in  enacting  laws  which  in  tbe 
judgment  of  the  legislature  may  be  ezpediant  or  asoessaiy,  that  body 
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Hni  AHw  ihIim  whethar  or  not  tiM  measure  proposed  in  for  some  publio 
pupossu  AlUKvagh  a  deolaration  by  iha  legislatiire  that  an  aet  proposed 
hf  it  win  be  for  tlie  pnblie  sood  will  not  ol  nooeosaty  preblade  a  Judicial 
invoatigation  therein,  nor  be  oondusiTe  when  the  aot  itself  is  palpably 
otiiorwise}  still«  if  the  snbjeot-mattor  is  of  snoh  nntnie  that  there  is  any 
doabt  of  ita  oharaotery  or  if  by  any  poesibility  the  legislation  may  be  for 
the  welfare  of  the  pubUo^  the  will  of  the  legislature  must  proTail  over  the 
doubts  of  the  oonrt 

ODamnunoxiii  Law— LiaiaLATiov  Oovierbiho  IvamnrrAii  Adtah* 
MOB  vroM  lBi>iviDUALa,  —  WhonoTor  it  is  apparent  from  the  scope  of 
a  statute  that  its  object  is  for  the  benefit  of  tho  public^  and  that  the 
bj  which  the  benefit  ii  to  be  attained  are  ol  a  publio  ehar^ 
r,  the  ael  will  be  upheld,  OTon  though  Jnoidental  adTantageo  may 
aoemo  to  indiTiduals  beyond  thoee  enjoyed  by  the  general  publia 

OoUlJItlliOVALLAW — PUBUO  WXLKABa— BzxuT  ov  LuniiATiYa  DncBB* 
noBi.  —  Dm  legislature,  in  attempting  to  promote  the  general  welfare  of 
the  stota^  and  to  proTido  for  the  material  prosperi^  of  its  pocq^  may 
delermino  the  manner  and  extent  to  whioh  It  will  exercise  this  function 
ef  tiio  government^  and  its  determinaticn  Is  limited  only  by  its  own  die* 
MotisB,  and  is  beyond  the  interference  of  tho  oonrtiL 

OmaBmmamAL  Law  —  LiaiBLATiov  iob  Local  Impbotbmbhts.  —A  ttat- 
ute  autfaorixing  an  expenditure  for  a  local  improvement  Is  a  legislatiTe 
dedaration  tiiat  such  expenditure  Is  for  a  publio  purpose  and  for  the 
publio  welfare^  and  such  action  is  not  to  be  disregarded  by  tho  courts 
■pan  an  assumption  by  them  that  saoh  logislation  ii  unwise^  or  that  it 
smy  be  injuriooa  to  some  of  the.indiYiduals  who  are  affected  by  it. 

OoMiTunoBAL  Law— LiaiiiiATZox  wctm  Looal  Ihtbotimkit — Ibbioa- 
noB.  —  Li  determining  whether  any  particular  statuts^  as  for  the  irriga- 
tisn  ol  arid  lands^  is  for  the  publio  adTantage,  it  Is  not  necessary  to  show 
Ihst  tho  entire  body  of  the  state  is  direoay  affsctod  thereby,  but  it  is 
saflieient  that  the  portion  of  the  state  within  tiio  district  provided  for  by 
the  aet  shall  be  benefited  thereby. 

Obmutvziobal  Law— Lboislatiov  iob  Looal  Ixpbovbiixiit. — What- 
opsr  Iflgiolatiim  tends  to  an  increased  prosperity  of  one  portion  of  the 
stst^  or  to  promote  its  material  deTclopment^  is  for  the  advantage  of 
tte  whole  state.  The  right  of  the  legislature  to  provide  for  developing 
tte  prodnctive  oapad^  of  the  atate,  or  for  increasing  facilities  for  the 
cultivation  ol  its  soil,  either  by  irrigation  or  drainage,  according  to  the 
raquirementa  of  tiio  different  portions  thereof,  is  upheld  by  its  power  to 
set  for  the  publio  welfare^  and  particularly  of  that  portion  of  the  pablio 
vitinn  the  district  affected  by  the  means  adopted  for  saoh  reclamation. 

tamnmoBAL  Law— LwuaLATnur  bob  Looal  Improykmxnt  —Taxation. 
— Iba  legislatare  may  proride  for  a  looal  pablio  improvement  for  the 
bsaeftt  ol  a  portion  of  the  state^  as  an  irrigation  distriotp  and  may  tax 
sQ  land  within  audi  district^  although  some  of  it  will  receive  no  benefit, 
vhUe  some  land  adjacent  to  and  outside  the  diitriot  will  be  incidentally 
bsaeftted  though  not  taxed. 

OnmnmoBAL  Law— Lioiblatiob  OBXATnra  Pubuo  Ck>RPOBATioN&  — 
Ihe  legislature  may  by  general  laws  authorise  the  inhabitants  of  any 
dJBtrlot,  under  ench  reetrictiona  and  with  such  preliminary  stepe  as  it 
■ay  deem  proper,  to  organine  themselves  Into  a  public  ocnrporatioa  for 
tte  purpose  of  exercising  governmental  duties^  and  snoh  oorporatioas  are 
ast  rsq[iiirsd  to  be  formed  in  the  same  manner,  nor  provided  with  the 
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■MM  powers,  M  other  fmblio  or  mniiioipel  corporattons  of  a  different 


OdiramunoNAL  Law  »  Oshxkal  Laws  ov  Loqal  ArFLioATioir.  ^  The  legU* 
latore  may  enact  general  laws  which,  from  their  nature,  will  be  oap&blt 
ol  enforcement  in  partienlar  porUooa  of  the  state  only;  or  it  nuy  by 
•ther  general  laws  authorise  the  organisation  of  maiiioipal  onrporatiosi 
which,  from  the  nstnre  of  the  functions  intmsted  to  them,  can  find  oe* 
ession  for  organisation  in  certain  portions  of  the  state  onlys  and  it  ony 
by  such  general  laws  proTide  for  the  organisation  of  each  or  as  many 
species  of  mnnidpal  corporations  as,  in  its  judgment,  are  demanded  by 
the  pnbUe  welfare  of  the  state  and  ito  people. 

ObirniTirnoNAL  Law — Lboislation  Orsatin«  Pitbuo  Cobpobatiohs - 
PowsRS  OovnKBMD,  —  The  legislatare  is  aathorised,  nnder  its  general 
power  of  legislation,  to  invest  pnblio  corporations,  when  created  by  it, 
with  the  same  powers  it  could  itself  have  exercised;  and  in  providing  for 
such  organintions,  it  need  confer  upon  them  only  such  powers,  as  in  its 
judgment  are  proper  to  be  exercised  by  them  in  the  discharge  of  the 
particular  functions  of  government  which  inay  be  conferred  npon  them. 

OnrsirnmoNAL  Law —  Lsoislatiov  Crbatino  Pitblio  Cobpobatioiis  un- 
DIB  Gbnkbal  Laws.  — The  general  laws  which  the  legislature  may 
enact  for  the  creation  and  organisation  of  public  corporations  may  be  a» 
numerous  as  the  objecte  for  which  such  corporations  may  be  ereatedf 
and  as  they  are  only  the  repreaentetiTes  or  agents  of  the  legislatare  in 
the  Tarions  localities  of  the  state,  the  requirements  for  organization  may 
vary  with  the  character  of  the  purpoee  for  which  they  may  be  created. 

CovsnrunoNAL  Law — Qbitbbal  Law  of  Local  Applioatio9 — Irriga* 
noM  DcfTBiCTr.  —  Whenever  a  special  district  of  the  state  requires  special 
legislation  therefor,  as  for  irrigation  purposes,  the  legislature  nuty,  by 
general  law,  authorise  the  organisation  of  such  district  into  a  public  cor- 
poration, with  such  powers  of  government  as  it  may  choose  to  confer 
upon  it  which  are  peculiarly  appropriate  to  such  an  organization.  It  is 
no  valid  objection  to  such  law  that  there  is  but  a  single  district  to 
which  it  is  applicable  at  the  time  of  its  enactment. 

OOBffnTUTIONAL  LaW — LSQIBLATION    AUTHO&IZINO    CrBATION  OF   IbBIGA* 

vioN  DiSTBiOT — Aoobptanob.  —  It  is  no  objection  to  a  general  law  as* 
thorizing  the  creation  of  a  public  corporation  for  district  irrigatioo 
pnrpoaea,  that  such  corporation  cannot  be  created  until  the  terms  of  th« 
law  have  been  accepted  by  the  affirmatire  veto  of  the  citisens  of  the  dir* 
trict  to  be  affected. 
CtovanruTioFAL  Law.  —  Mvkichpal  OoBFOBAnoirs  Which  hat  bb  Orkatid 
BT  GxNBBAL  Laws  are  not  limited  to  towns  and  citiee,  but  the  legida. 
ture  may  authoriae  the  formation  of  woLch  corporations  for  any  poblie 
purpoee  whatever* 

OOBSTITUTIONAL   LaW — STATUTE    AtTTHOBISINO    CbBATIOB    OF    iBBIOATIOlf 

DiSTBiOT.  —  The  mode  in  which  a  public  corporation  for  district  irriga- 
tion purposes  may  be  formed  under  a  general  law  is  within  the  discre* 
tion  of  the  legislature,  and  cannot  be  questioned  by  the  courts.  It  is  ne 
valid  objection  te  the  law  that  the  organization  of  the  corporation  nay 
be  compelled  by  parties  within  the  district  not  the  owners  of  the  land 
effected  thereby,  or  that  no  provision  is  made  for  a  hearing  from  the 
owners  of  such  land  before  the  district  is  organized. 
CtoHsriTUTiONAL  Law  —  DvB  PROOBH  OF  Law.  —  A  land^owncr  is  not  de* 
prived  of  his  property  without  dae  process  of  law,  when  he  is  allowed  a 
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fcwiring  aft  any  ttma  before  the  lien  of  an  assessment  thereon  beoomea 


dmrnmoiiAL  Law — Powsr  or  Taxation. — The  power  of  the 

tare  in  mattera  of  taxation  is  nnlimited,  exoept  as  restricted  by  constita- 
tisaal  pioriaiooa.  It  may  proWde  by  assessment  for  a  local  improvement^ 
sad  determino  the  basis  of  apportionment  without  regard  to  any  special 
loeal  benafit  to  the  tax-payer.  It  may  also  determine  in  advanoe  what 
yopssty  wiU  be  benefited,  by  designating  the  district  in  which  the  tax 
is  to  be  odUected,  aa  well  as  the  property  npon  which  it  is  to  be  imposed. 

OQBRBvnoHAL  Law— Taxatiov  fOB  LOOAL  Impboyuibnt.  —  It  is  not 
neeiMsiiy  to  the  Talidity  of  a  tax  imposed  for  local  improTcment  to  show 
Ihst  all  property  within  the  distriot  may  be  aotnally  benafttedt  and 
«f«a  if  it  appears  that  no  benefit  is  receiTcd  by  aoch  property,  it  is  not 
thereby  exempted  from  bearing  its  portion  of  the  assessment^  nor  ia  the 
act  imposing  the  tax  nnoonstitational  because  it  proTides  that  such  prop- 
erty shaU  bo  assessed. 

Ohuiiiuviohai.  Law  — iBBiGATimf  DnrBior  —  Oboanizatioh  — ^Bohds.  — 
The  board  of  snpernsors  to  whom  petition  must  be  made  for  the  organ 
iflitioB  of  an  irrigation  district  under  the  GbiUfomia  statute  of  Marc^  7» 
1887«  is  the  sole  judge  of  the  suflloienoy  of  the  bond  presented  with  such 
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vnui.  —  Under  the  OUifomia  statute  of  March  7,  18fi7»  providing  that 
tka  petitioD  presented  to  the  board  of  supervisors  for  the  organisation  of 
an  irrigation  district  shall  particularly  describe  and  set  forth  the  bonn* 
dariea  of  such  diatriot^  they  need  not  be  set  forth  with  more  particularity 
ttian  would  be  necessary  in  a  statute  creating  a  particular  district  or  a 
■nnioipal  corporation;  and  when  the  boundaries  given  embrace  a  distinct 
sad  definite  territory,  and  are  not  so  indefinite  tkiat  the  district  cannot 
be  definitely  located,  they  are  suflloient  to  authorise  the  organixation  of 
thadistrick 

jBBBDionoB,  WHBB  Kun  BB  Pbotbd — Irbioatiob  Ddtbiotb — Oboaniba* 
noB  ^  BhnDBMCB.  —  If,  in  a  proceeding  to  confirm  the  organization  of  aa 
irrigation  district,  under  the  Calif omia  statute  of  March  16,  1889,  and 
alao  to  oonfirm  an  order  for  the  issne  and  ssle  of  its  bonds,  the  organiia- 
tioQ  of  the  diatrict  is  denied  by  answer,  competent  proof  must  be  pro- 
duced showing  that  a  petition  was  presented  to  the  board  of  supervisory 
■Igned  by  the  required  number  of  bonajide  freeholders,  as  required  by  the 
■tstnte  of  Mareh  7,  1887,  providing  for  the  organisation  of  such  distriot; 
•ad  the  proper  execution  of  such  petition  cannot  be  proTcd  by  recitals 
ia  the  records  of  tho  board  of  supervisors,  showing  that  it  was  satisfied 
by  evidence  of  the  sufficiency  of  the  petition,  nor  is  the  petition  itself 
proper  evidence  without  proof  of  its  execution  and  sufficiency. 

bnBATiDB  DnrBHRB— Qboavizatiox—  IssuABOB  OF  Bonds.  —  In  a  pro- 
'  oowling  to  coofirm  the  oiganization  of  an  irrigation  district,  and  of  aa 
erdsr  for  the  issuanoe  of  its  bonds,  under  the  California  statutes  of 
March  7,  1887,  and  of  March  16,  1889,  the  fact  that  the  order  for  the 
iMuance  of  the  bonds  is  not  in  strict  compliance  with  the  statute  will 
not  inTslidate  the  proceedings,  as  the  provisions  of  the  statute  may  still 
be  fdlowed  by  the  ofioars  of  the  distriot  when  the  issuance  of  the  bonds 
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noB*  ^  A  Judgment  confirming  the  organisation  of  an  irrigation  distrid^ 
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ttrgaalied  nnder  the  California  statntei  of  Maroh  7, 1887»  and  of  MarA 
1^  1889,  oannot  inolnde  an  injunction  debarring  all  persons  inisnstsd  li 
sttch  organisation,  sare  the  contestants  represented,  from  thsreaftsr  d» 
pnttng,  denying,  or  diBoUiming  nny  fact  or  facts  which  mii^t  hate 
been  disputed  in  sndh  prooeedingi  The  court  cannot  thus  enjoin  thoM 
Interested,  against  whom  there  has  been  no  serTice  except  bj  pnblica- 
tion  of  notice,  as  this  is  not  anthorised  by  each  statutes. 

OomnTDTXovAL  Law — iBuaATZov  Dnmiov  » Iin>SBTBDVifls»  —  A  oonst^ 
tutional  proTision  prohibiting  certain  specified  public  corporations  froas 
incurring  indebtedness  without  the  consent  of  two  thirds  of  their  quali> 
fled  electors  is  limited  to  the  corporations  named,  and  does  not  apply  te 
irrigation  districts  or  other  public  corporations^  not  named  therdn,  and 
authorised  to  be  incorporated  by  statute.  As  to  the  latter,  the  Isgisl^ 
tore  has  power  to  proTide  the  terms  and  conditions  upon  which  aa  In- 
debtedness nay  be  created  by  them,  and  the  amount  thereot 

OomrriruTiONAL  Law— Ibbiqatzoh  Dutkiot  IiroLVDnia  Ajtothke  Mmnci* 
PAL  CoBPORATioir.  —  A  statuts  authorising  the  organisation  of  irrigation 
districts  as  public  corporations,  and  the  Issuanos  of  bonds  thereby,  and 
«  legulating  the  method  cf  assessment  and  taxation  to  pay  such  bondi^  ii 
not  rendered  unconstitutional,  nor  is  the  organisation  of  sudi  district  ren- 
dered invalid  by  the  fact  that  a  dty  which  has  been  Incorporated  lor 
another  purpose  is  included  within  its  boundaries.  The  liability  of 
such  d^  te  bear  its  proportion  of  such  taxation  la  of  the  same  cfaaraeter 
as  rests  upon  any  of  the  Inhabitants  of  any  dty  for  its  proportion  of  sll 
the  indebtedness  of  the  county  in  whidi  it  is  ntoated. 

R.  E.  EtmghUm^  E.  W.  MeKinttry^  E.  W.  MeOraw^  Octme  0. 
Du  Pyj  Merieky  MaxwM^  and  Phdan^  MuUh^  Waters^  and  Maa^ 
weUf  Page  and  EM$,  and  PiU$bwry  and  Blanding^  for  the  appel- 
ants. 


O.  O:  Wrigkt,  Hindi  a/nd  Mmiam^  and  Oraig  and  Meredith, 
for  the  respondenta. 

HABBisoir,  J.  The  board  of  directors  of  the  Maderia  Irriga- 
tion District,  on  the  25th  of  May,  1889,  filed  in  the  snperior 
court  of  the  county  of  Fresno,  in  pursuance  of  the  act  of  Maivh 
16, 1889  (Stats.  1889,  p.  212),  a  petition  for  the  confirmation 
by  that  court  of  their  proceedings  for  the  issue  and  sale  of  cer- 
tain bonds  of  said  district,  amounting  to  eight  hundred  and 
fifty  thousand  dollars*  In  their  petition,  they  alleged  that 
^  said  Madera  Irrigation  District  was  duly  organised  under 
the  laws  of  the  state  of  California,  and  especially  under  the 
provisions  of  the  act  approved  March  7, 1887  ^  (Stats.  1887, 
p.  29),  and  set  forth  the  various  steps  taken  by  them  in  refr 
erence  to  the  issue  and  sale  of  the  bonds,  and  prayed  **  that 
the  proceedings  aforesaid  for  the  issue  and  sale  of  the  bonds  of 
said  district  may  be  examined,  approved,  and  eonflrmed  by 
court,  and  for  all  and  any  legal  and  equitable  rsUef 


Dec  1891.]    Ih  bb  Madbba  Ibbiqatiob  DistbioiSi  111 

which  may  be  provided  by  law,  and  which  the  court  shall 
deem  meeU*'  Notice  was  thereupon  given  by  order  of  the 
court  that  the  hearing  of  said  petition  would  be  had  July  6, 
1889;  and  prior  to  that  day  the  appellants  herein  filed  answers 
thereto,  showing  that  they  were  owners  of  lands  within  the 
district  to  be  affected  by  said  bonds,  and  specifically  denying 
the  allegatioDS  in  said  petition*  At  the  hearing  upon  the 
issues  presented  by  the  answers  of  the  appellants,  the  court 
rendered  its  judgment  in  favor  of  the  petitioners,  and  approved 
and  ooufirraed  ''  the  l^ality  and  the  validity  of  each  and  all 
of  the  proceedings  for  the  organisation  of  said  Madera  Irriga- 
tion District'';  and  further  adjudged  and  decreed  that  **each 
sod  all  of  the  proceedings  taken  to  secure  and  provide  for  and 
authorising  the  issue  and  sale  of  bonds  of  said  district  in 
the  sum  of  eight  hundred  and  fifty  thousand  dollars,  and  af- 
fecting the  legality  and  validity  of  said  bonds,  up  to  and  in« 
eluding  the  resolutions  and  orders  of  the  board  of  directors  of 
ssid  district,  made  March  18, 1889,  authorizing  the  issuance 
and  sale  of  said  bonds,  be  and  the  same  are  hereby  approved 
and  confirmed/*  From  this  judgment  an  appeal  has  been 
taken  directly  upon  the  judgment  roll,  bringing  here  the  pro- 
ceedings at  the  trial  of  the  issues  by  a  bill  of  exceptions. 

In  presenting  their  appeal,  the  appellants  have  contended 
that  the  act  of  March  7, 1887,  under  which  the  proceedings 
for  the  <»rganixation  of  the  district  were  had,  is  unconstitu* 
tional,  for  the  reason  that  it  is  in  its  nature  beyond  the  power 
ef  the  legislature  to  enact,  and  also  by  reason  of  the  provisions 
therdn  contained  for  the  organisation  of  the  district,  and  the 
mode  provided  for  assessments  upon  the  lands  in  said  district 
with  which  to  meet  the  bonds  authorized  by  the  act.  It  is 
also  contended  by  them  that  at  the  hearing  of  the  proceedings 
in  the  coort  below,  the  petitioners  did  not  establish  by  com- 
petent evidence  that  there  had  been  such  compliance  with  the 
lequirements  of  the  act  as  would  constitute  a  district^  or  give 
SDj  authority  to  provide  for  the  issuance  of  the  bonds  in 
question,  and  that  the  evidence  upon  which  the  court  made 
its  findings  was  improperly  admitted  and  considered  by  it. 
-  Die  constitutionality  of  the  act  in  question  was  passed  upon 
hj  this  court  and  aflSrmed  in  the  case  of  Twioek  Irrigalian 
Diurid  V.  WaUami,  76  GaL  860,  and  also  in  the  case  of  Cm- 
tral  IrriffoHan  Dittrid  v.  D$  Lappe^  79  GaL  851;  but  inasmuch 
u  counsel  have  made  elaborate  arguments  herein  in  review  of 
the  cenclasioa  reached  in  those  cases,  we  have  again  ezaok- 


112  In  BB  Madera  Irrigation  Dibtbiot.  [GaL 

ined  the  qnestion  in  the  light  of  these  arguments,  and  in  af- 
firming thoee  decisions  we  present  the  reasons  upon  which  we 
again  bold  the  act  to  be  constitutional,  more  at  length  than 
was  presented  in  the  former  opinions. 

1.  That  the  legislature  is  vested  with  the  whole  of  the  legis- 
lative power  of  the  state,  and  that  it  has  autbority  to  deal 
with  any  subject  within  the  scope  of  civil  government,  except 
in  so  far  as  it  is  restrained  by  the  provisions  of  the  constita- 
tion,  and  that  it  is  the  sole  tribunal  to  determine  as  well  the 
expediency  as  the  details  of  all  legislation  within  its  power, 
are  principles  so  familiar  as  hardly  to  need  mention.  The 
declaration  in  article  4,  section  1,  of  the  constitution:  ^Tbe 
legislative  power  of  this  state  shall  be  vested  in  a  senate  and 
assembly,  which  shall  be  designated  the  legislature  of  the  state 
of  California,'^— comprehends  the  exercise  of  all  the  sovereign 
anthority  of  the  state  in  matters  which  are  properly  the  sub- 
ject of  legislation;  and  it  is  incumbent  upon  any  one  who  will 
oballenge  an  act  of  the  legislature  as  being  invalid  to  show, 
either  that  such  act  is  without  the  province  of  legislation,  or 
that  the  particular  subject-matter  of  that  act  has  been  by  the 
constitution,  either  by  express  provision  or  by  necessary  im- 
plication, withdrawn  by  the  people  from  the  consideration  of 
the  legislature.  The  presumption  which  attends  every  act  of 
the  legislature  is,  that  it  is  within  its  power;  and  he  who  would 
except  it  firom  the  power  must  point  out  the  particular  provis- 
ioQ  of  the  constitution  by  which  the  exception  is  made,  or 
demonstrate  that  it  is  palpably  excluded  from  any  considera- 
tion whatever  by  that  body. 

In  providing  for  the  welfare  of  the  state  and  its  several 
parts,  the  legislature  may  pass  laws  affecting  the  people  of  the 
entire  state,  or  when  not  restrained  by  constitutional  previa* 
ions,  affecting  only  limited  portions  of  the  state.  It  may 
make  special  laws  relating  only  to  special  districts,  or  it  may 
legislate  directly  upon  local  districts,  or  it  may  intrust  such 
legislation  to  subordinate  bodies  of  a  public  character.  It 
may  create  municipal  organizations  or  agencies  within  the 
several  counties,  or  it  may  avail  itself  of  the  county  or  other 
municipal  organizations  for  the  purposes  of  such  legislation, 
or  it  may  create  new  districts  embracing  more  than  one 
county,  or  parts  of  several  counties,  and  may  delegate  to  snch 
organizations  a  part  of  its  legislative  power,  to  be  exercised 
within  the  boundaries  of  said  organised  districts,  and  may 
vest  them  with  certain  powers  of  local  legislation,  in  respect 
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to  which  the  parties  interested  may  be  suppoBed  more  compe* 
tent  to  judge  of  their  needs  than  the  central  aatbority,  ''  The 
members  of  the  two  houses  are  the  constitutional  agents  of  the 
public  will  in  every  district  or  locality  of  the  state;  and  they 
may  therefore  so  arrange  the  powers  to  be  given  and  executed 
therein  as  convenience,  the  efficiency  of  administration,  and 
the  public  good  may  seem  to  require,  by  committing  some 
fonciions  to  local  jurisdictions  already  established,  or  by  es- 
tabh'ahing  local  jurisdictions  for  that  express  purpose":  People 
7.  Sidomofiy  51  111.  50.  ''If  from  exceptional  causes  the  public 
good  requires  that  legislation,  either  permanent  or  temporary 
be  directed  towards  any  particular  locality,  whether  consisting 
of  one  county  or  several  counties,  it  is  within  the  discretion  of 
the  legislature  to  apply  such  legislation  as,  in  its  judgment, 
the  exigency  of  the  case  may  require,  and  it  is  the  sole  judge 
of  theexisteiice  of  such  causes.  The  representatives  of  the 
whole  people  convened  in  the  two  branches  of  the  legislature 
are  subject  to  the  exceptions  which  have  been  mentioned,  — 
the  organs  of  the  public  will  in  every  district  or  locality  of  the 
state.  It  follows  that  it  falls  to  the  legislatore  to  arrange  and 
distribute  the  administrative  functions,  committing  such  per* 
tioDs  as  it  may  deem  suitable  to  local  jurisdictions,  and  retain- 
ing other  portions  to  be  exercised  by  officers  appointed  by  the 
central  power,  and  changing  the  arrangement  from  time  to 
time,  as  convenience,  the  efficacy  of  administration,  and  the 
public  good  may  seem  to  require  ":  People  v.  Draper^  15  N.  Y. 

In  providing  for  the  public  welfare,  or  in  enacting  laws 
which,  in  the  judgment  of  the  legislature,  may  be  expedient 
or  necessary,  that  body  must  determine  whether  or  not  the 
measure  proposed  is  for  some  public  purpose.  We  do  not 
mean  by  this  that  the  declaration  of  the  legislature  that  an 
Mt  proposed  by  it  will  be  for  the  public  good  will  of  necessity 
preclude  an  investigation  therein,  or  that  such  declaration 
will  be  oonolusive  when  the  act  itself  is  palpably  otherwise: 
CdntoUdaUd  Channel  Co.  v.  Central  Pae.  B.  R.  Co.,  61  CaL 
^*  Acts  may  be  passed  by  that  body  which  will,  by  their 
very  terms  or  Uie  nature  of  their  provisions,  show  that  their 
Purpose  is  private,  rather  than  public.  Such  are  the  acts  that 
were  involved  in  the  cases  of  Loan  Aeeociaiion  v.  Topeiay  20 
WaU.  664;  Allen  v.  InhabilanU  of  Jay,  60  Me.  124;  11  Am. 
Bep.  185;  Lovoell  v.  CUy  of  BoeUm,  111  Mass.  454;  16  Am. 
Bep.  39;  StaU  v.  Oeawlee,  14  Kan.  419;  19  Am.  Bep.  99;  Pee* 
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pie  T.  Parlsj  68  Cal.  624  But  if  the  snbjeot-matter  of  the 
legislation  be  of  sach  a  nature  that  there  is  any  doubt  of  its 
character,  or  if  by  any  possibility  the  legislation  may  be  for 
the  welfare  of  the  public,  the  will  of  the  legislature  must  pre» 
Tail  over  the  doubts  of  the  court:  Stockton  etc.  R.  R.  Co.  y. 
City  of  Stockton,  41  CaL  147.  It  may  be  more  difficult  to  de- 
fine in  advance  the  line  of  separation  between  a  purpose  which 
is  private  and  one  which  is  public  than  to  determine  whether 
in  the  individual  case  the  act  is  for  a  public  or  a  private  pur* 
pose;  and,  as  was  said  by  Mr.  Justice  Miller  in  Davidson  v. 
New  Orleans^  96  U.  S.  104,  it  is  wiser  to  proceed  "  by  the  grad- 
ual process  of  judicial  inclusion  and  exclusion,  as  the  oases 
presented  for  decision  shall  require."  Whenever  it  is  appar- 
ent  from  the  scope  of  the  act  that  its  object  is  for  the  benefit 
of  the  public,  and  that  the  means  by  which  the  benefit  is  to 
be  attained  are  of  a  public  character,  the  act  will  be  upheld^ 
even  though  incidental  advantages  may  accrue  to  Individ* 
uals  beyond  those  enjoyed  by  the  general  public.  We  have 
recently  held  that  an  appropriation  by  the  legislature  of  three 
hundred  thousand  dollars  for  the  World's  Fair  Columbian 
Exposition  at  Chicago  is  to  be  sustained  as  a  legitimate  ap- 
propriation of  the  public  moneys  of  the  state,  upon  the  ground 
that  it  is  one  of  the  objects  of  government  to  promote  the 
public  welfare  of  the  state,  and  to  provide  for  the  material 
prosperity  of  its  people,  and  that  it  is  for  the  legislature  to 
determine  the  manner  and  the  extent  to  which  it  will  exercise 
this  function  of  government,  and  that  its  determination  upon 
that  point  is  limited  by  its  own  discretion,  and  beyond  the  in- 
terference of  courts.  The  same  rules  of  construction  must  be 
applied  to  the  exercise  of  legislative  authority  in  authorising 
an  expenditure  for  a  local  improvement.  Such  authorisation 
is  a  legislative  declaration  that  the  expenditure  is  for  a  public 
purpose,  and  for  the  welfore  of  the  public,  and  its  action  is  not 
to  be  disregarded  by  the  oourts  ui>on  an  assumption  by  them 
that  such  legislation  is  unwise,  or  that  it  may  be  injurious  to 
some  of  the  individuals  who  are  affected  by  it. 

In  determining  whether  any  particular  measure  is  for  the 
public  advantage,  it  is  not  necessary  to  show  that  the  entire 
body  of  the  state  is  directly  affected  thereby,  but  it  is  suffi- 
cient that  that  portion  of  the  state  within  the  district  provided 
for  by  the  act  shall  be  benefited  thereby.  The  state  is  made 
up  of  its  parts,  and  those  parts  have  such  a  reciprocal  infiu- 
ence  upon  each  other  that  any  advantage  which  accrues  to 
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one  of  {hem  ii  ftit  mote  or  Iom  by  all  of  the  others.  A  legUh 
latnre  that  ahotdd  refindn  from  all  legislation  that  did  not 
equally  afiect  all  parts  of  the  state  would  signally  fail  in  pro- 
viding for  the  welfare  of  the  pnblia  In  a  state  as  diversified 
in  character  as  in  Califomiai  it  is  impossible  that  the  same 
legislation  should  be  applicable  to  each  of  its  parts.  Different 
piovisions  are  aa  essential  for  those  portions  whose  physical 
eharaeieristios  are  different  aa  are  needed  in  the  provisions 
whieh  are  made  for  the  government  of  town  and  country. 
Hose  portions  of  the  state  which  are  subject  to  overflow,  and 
those  which  require  drainage,  as  well  as  those  which,  for  the 
porpoee  of  deyelopment,  require  irrigation,  fall  equally  within 
the  purview  of  the  legislature,  and  its  authority  to  legislate 
to  the  benefit  of  the  entire  state  or  for  the  individual  dia- 
tdet 

The  power  of  the  legislature  to  adapt  its  laws  to  the  peculiar 
wants  of  each  of  these  districts  rests  upon  the  same  principle, 
viSi,  that  it  ia  acting  for  the  public  good,  in  its  capacity  as 
the  representative  of  the  entire  state.  Under  this  principle^ 
levee  districts  have  been  organized  directly  by  the  legislature 
itseU^  and  their  organization  has  been  authorized  by  the 
legislature  through  the  board  of  supervisors  of  the  county  in 
which  the  district  is  situated:  Stats.  1867-68,  p.  816.  Such 
legislation  was  upheld  in  Dean  y.  Davis^  61  Cal.  406.  Under 
the  same  principle,  reclamation  districts  have  been  organized, 
and  their  creation  upheld  as  a  legitimate  exercise  of  legisla- 
tive power.  In  passing  upon  this  question  in  Hagar  v.  Board 
9f  8uperv%9or9  of  Yolo  County^  47  Cal.  233,  the  supreme  court 
ssid:  ''The  power  of  the  legislature  to  compel  local  improve- 
ments which,  in  its  judgment^  will  promote  the  health  of  the 
peo^  and  advance  the  public  good  is  unquestionable.  In 
the  exerdse  of  this  power,  it  may  abate  nuisances,  construct 
sod  repair  highways,  open  canals  for  irrigating  arid  districts, 
and  perform  many  other  similar  acts  for  the  public  good,  and 
aD  li  the  expense  of  those  who  are  to  be  chiefly  and  more 
immediately  benefited  by  the  improvement";  and  in  answer 
te  the  sQggeetion  that  such  was  merely  a  local  improvement^ 
the  court  said:  **  But  we  need  not  rest  our  decision  on  the 
aanow  ground  that  this  is  strictly  a  local  improvement;  on 
the  contrary,  the  reclamation  of  the  vast  bodies  of  swamp 
tad  overflowed  land  in  this  state  may  justly  be  regarded  as  a 
public  improvement  of  great  magnitude,  and  of  the  utmost 
in^ortance  to  the  community.    If  left  wholly  to  individual 
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enterprise,  it  probably  would  never  be  accomplished;  and  in 
inaugurating  so  grjsat  a  work,  the  legislature  has  pursued 
substantially  the  same  system  adopted  in  other  states  for  the 
reclamation  of  similar  lands,  to  wit,  by  dividing  the  territory 
to  be  reclaimed  into  districts,  and  assessing  the  cost  of  the 
improvement  on  the  lands  to  be  benefited";  and  refer,  in 
support  of  the  opinion,  to  the  acts  of  different  states  in  which 
similar  improvements  had  been  authorized. 

The  reasons  given  in  that  case  are  fully  as  potent  in  sup- 
port of  the  authority  exercised  in  the  matter  of  an  irrigation 
district;  and,  notwithstanding  it  is  urged  by  counsel  for  ap- 
pellants that  the  authority  for  reclaiming  overflowed  lands  is 
to  be  upheld  only  as  a  sanitary  measure,  it  will  be  seen  that 
that  is  not  the  only  ground  upon  which  the  court  based  its 
decision.  Nor  do  we  think  that  it  rests  upon  that  ground 
alone.  In  our  opinion,  a  more  liberal  construction  should  be 
given  to  the  authority  under  which  such  a  district  is  estab- 
lished. Certainly,  these  grounds  are  not  the  basis  of  the 
authority  for  the  creation  of  a  levee  district;  that  rests,  not 
upon  any  sanitary  ground,  but  upon  the  ground  of  protection 
to  the  parties  who  would  be  affected  by  the  overflow:  JFi{- 
lianis  V.  Cammack,  27  Miss.  222;  61  Am.  Deo.  608;  Wattaee  v. 
Sheltoriy  14  La.  Ann.  603.  Upon  this  subject^  Mr.  Cooley 
says:  *'  But  where  any  considerable  tract  of  land  owned  by 
different  persons  is  in  a  condition  precluding  cultivation  by 
reason  of  excessive  moisture  which  drains  would  relieve,  it 
may  well  be  said  that  the  public  have  such  an  interest  in  the 
improvement  and  the  consequent  advancement  of  the  general 
interest  of  the  locality  as  will  justify  the  levy  of  assessments 
upon  the  owners  for  drainage  purposes.  Such  a  case  would 
seem  to  stand  upon  the  same  solid  ground  with  assessments 
for  levee  purposes  which  have  for  their  object  to  protect  lands 
from  falling  into  a  like  condition  of  uselessness  **:  Cooley  on 
Taxation,  617. 

We  have  not  been  cited  to  the  statute  of  any  other  stale 
which  provides  for  irrigating  arid  lands,  or  to  any  authorify 
in  which  the  power  of  the  legislature  over  the  subject  is  dis* 
cussed,  but  we  have  no  hesitation  in  saying  that  the  principles 
upon  which  the  decisions  to  which  we  have  referred  were  made 
are  applicable  to  sustain  the  legislative  authority  in  making 
provision  for  such  irrigation.  Whether  the  reclamation  of  the 
land  be  from  excessive  moisture  to  a  condition  suitable  fiyr  col- 
li vation,  or  from  excessive  aridity  to  the  same  oonditioDy  the 
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right  ct  the  legislatim  to  anihorise  snch  reclamatioii  must  be 
upheld  npcm  the  same  principle,  vis.,  the  welfare  of  the  publio^ 
and  partienlarly  of  that  portion  of  the  public  within  the 
difltrict  affeotad  hj  the  means  adoirted  for  such  reclamation. 
Whatever  teods  to  an  increased  prosperity  of  one  portion  of 
the  state,  or  to  promote  its  material  development,  is  for  the 
advantage  of  the  entire  state;  and  the  right  of  the  legislatOre 
to  make  provision  for  developing  the  productive  capacity  of 
the  state,  or  for  increasing  fiacilities  for  the  cultivation  of  its 
soil  according  to  the  requirements  of  the  different  portions 
thereof  is  upheld  by  its  power  to  act  for  the  benefit  of  the 
people  in  affording  them  the  right  of  *^  acquiring,  possessing, 
and  protecting  the  property''  which  is  guaranteed  to  them  by 
Mm  constitution.  The  local  improvement  contemplated  by 
such  legislation  is  for  the  benefit  and  general  welfiskre  of  all 
per8<Mis  interested  in  the  lands  within  the  district,  and  is  a 
local  public  improvement.  This  principle  is  not  contravened 
by  the  fact  that  it  may  even  operate  injuriously  upon  some  of 
the  individuals  or  proprietors  of  land  within  the  district,  or  by 
the  (act  that  there  may  be  some  who  for  personal  motives  may 
wish  to  resist  the  improvement  Such  result  is  only  a  sacri- 
fice which  the  individual  makes  to  the  general  good,  in  com- 
peosation  fi>r  the  advantages  enjoyed  by  virtue  of  the  social 
compact  All  laws  of  this  character  are  upheld  upon  the 
SUM  principle  as  is  the  creation  of  a  district  for  the  purpose 
cf  any  other  local  improvement,  such  as  the  opening  of  a  high- 
way,  or  of  a  street,  or  of  a  public  park.  The  legislature,  to 
which  has  been  confided  the  matter,  has  determined  that  it 
will  be  for  the  public  good  that  such  street  or  park  be  opened, 
and  it  has  imposed  the  burden  of  such  opening  upon  the  prop- 
erty within  a  limited  district  In  each  of  such  instances  the 
laud  taxed  for  the  improvement  may  not  be  the  only  land 
that  will  be  benefited.  Although  land  adjacent  to  the  district 
may  be  incidentally  benefited,  that  is  no  reason  for  taxing 
8Qch  land,  nor  is  it  any  objection  to  the  proceeding  that  some 
<tf  the  property  within  the  district  will  not  receive  any  benefit 
or  that  tlM  improvement  will  more  specifically  benefit  those 
who  have  procured  its  creation. 

''It  has  never  been  deemed  essential  that  the  entire  com- 
munity, or  any  considerable  portion  of  it,  should  directly  enjoy 
or  participate  in  an  improvement  or  enterprise,  in  order  to 
constitute  a  public  use,  within  the  meaning  of  these  words  as 
need  in  the  constitution.    Such  an  interpretation  would  greatly 
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mtrrow  and  cripple  the  authority  of  the  legislatare,  00  aa  ie 
deprive  it  of  the  power  of  exerting  a  material  and  benefieial 
inflnenoe  on  the  wel&re  and  prosperity  of  the  state.  la  a 
broad  and  oomprehensiye  Yiew,  each  aa  has  been  heretofore 
taken  of  the  conBtraction  of  this  clause  of  the  declaration  of 
rights,  eyerything  which  tends  to  enlarge  the  resources,  in* 
crease  the  industrial  energieSi  and  promote  the  productifa 
power  of  any  considerable  number  of  the  inhabitants  of  a  sao 
tion  of  the  state,  or  which  leads  to  the  growth  of  towns,  and 
the  creation  of  new  sources  for  the  employment  of  priyata 
capital  and  labor,  indirectly  contributes  to  the  general  welfiue 
and  to  the  prosperity  of  the  whole  community":  TtMat  ▼• 
Hudson^  16  Gray,  425. 

The  means  by  which  the  legislature  may  exercise  this  power 
is  left  to  its  own  discretion,  except  as  it  may  be  limited  by  the 
constitution.  If,  in  the  exercise  of  its  care  for  the  public  wel* 
fare,  it  finds  that  a  specific  district  of  the  state  needs  legisla- 
tion that  is  inapplicable  to  other  parts  of  the  state,  it  may,  in 
the  absence  of  constitutional  restrictions,  legislate  directly  for 
that  district,  or  if  it  be  the  case  that  similar  legislation  be  re- 
quired for  other  portions  of  the  state,  it  may  provide  for  adapt> 
ing  such  legislation  to  those  portions,  at  the  will  of  the  peopk 
in  such  districts,  as  was  done  in  the  reclamation  and  levee 
laws  already  referred  to.  It  may,  too,  by  general  laws,  au« 
thorize  the  inhabitants  of  any  district,  under  such  restrictions 
and  with  such  preliminary  steps  as  it  may  deem  proper,  to 
organize  themselves  into  a  public  corporation,  for  the  purpose 
of  exercising  those  governmental  duties,  upon  the  same  prin* 
ciple  as  it  authorizes  the  incorporation  of  any  municipal  cor- 
poration under  general  laws. 

The  constitution  of  California  has  been  firamed  with  the 
principle  of  investing  separate  subdivisions  of  the  state  with 
local  government,  and  especially  authorizes  the  legislature  to 
confer  the  power  of  local  legislation  upon  such  subdivisions 
within  the  state  as  may  be  organized  under  its  anthori^. 
The  legislature  is  itself  forbidden  to  interfere  in  any  manner, 
except  by  general  laws,  with  the  power  of  local  legislation  in- 
trusted to  such  organizations;  nor  can  it  delegate  to  any  but 
public  corporations  the  power  to  perform  any  municipal  func- 
tions whatever,  or  vest  in  any  but  the  corporate  authority  of  a 
municipal  corporation  the  power  to  assess  and  collect  taxes 
for  any  municipal  purpose.  But  although  the  legislature  is 
prevented  from  passing  any  special  or  local  law  which  shall 
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be  applicable  to  only  a  partionlar  portion  or  district  of  the 
ftate>  its  power  of  legislatioii  for  the  public  good  in  that  por- 
tioD  of  the  state  has  not  been  destroyed.  It  still  retains  the 
full  power  of  legislation  conferred  upon  it  in  the  oonstitation, 
bat  is  required  to  exercise  each  power  in  the  mode  prescribed 
in  that  instmment.  It  may  pass  general  laws,  which,  from 
their  natore,  will  be  capable  of  enforcement  in  only  particular 
portions  of  the  state;  or  it  may  by  other  general  laws  author- 
ise the  organisation  of  municipal  corporations  which,  firom 
the  nature  of  the  functions  intrusted  to  them,  can  find  occa- 
sion fiir  organisation  only  in  certain  portions  of  the  state; 
and  it  may  by  such  general  laws  provide  for  the  organisation 
of  such  and  as  many  species  of  municipal  corporations  as,  in 
its  judgment,  are  demanded  by  the  welfare  of  the  state,  and 
the  ''protection,  security,  and  benefit  of  the  people,"  for  which 
goTemment  is  instituted,  and  which  has  been  by  the  people 
confided  to  it:  Const.,  art.  1,  sec  2. 

The  provision  in  article  11,  section  6,  of  the  oonstitution, 
**  Corporations  for  municipal  purposes  shall  not  be  created  by 
apecial  laws,"  does  not  imply  that  the  legislature  mustby  any 
general  law  provide  a  plan  in  which  shall  be  prescribed  the 
mode  under  which  all  municipal  corporations  must  be  organ- 
ised, and  the  powers  that  they  can  exercise.  The  provision  in 
article  12,  section  1,  that  private  corporations  ''may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special  act," 
although  more  explicit,  and  under  the  declaration  of  the  con* 
siitutioQ  itself,  article  1,  section  22,  "  mandatory,"  rather  than 
permissive,  requiring  that  they  must  be  formed  under  general 
laws,  has  never  been  construed  as  requiring  that  all  private 
corporations  must  be  formed  under  the  same  general  law,  or 
limited  to  the  exercise  of  the  same  powers.  On  the  contrary, 
the  form  of  organization,  as  well  as  the  powers  to  be  exercised, 
have  been  by  legislation  adapted  to  the  character  of  the  corpo- 
ration to  be  organised.  All  corporations  of  the  same  class  are 
required  to  be  organised  in  the  same  manner,  but  the  nature 
of  the  organisation  does  not  permit,  nor  does  the  constitution 
require,  that  corporations  of  diflerent  classes  shall  be  organ- 
ised in  the  same  manner,  or  provided  with  the  same  powers. 
Hence  the  provisions  that  have  been  made  by  the  legislature 
for  the  organisation  and  powers  of  railroad,  insurance,  reli- 
gioufc,  mining,  and  other  business  corporations  have  been 
adapted  to  their  respective  character  and  needs.  With  greater 
propriety  has  it  been  left  to  the  legislature  to  provide  the  mode 
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of  organization  and  the  powers  to  be  exercised  hj  different 
species  of  municipal  corporations.  Sach  corporations  are  but 
the  agents  or  representatives  of  the  state  in  the  particolar 
locality  in  which  they  exist  They  are  organised  for  the  pur- 
pose of  carrying  oat  the  purposes  of  the  legislature  in  its  de» 
sire  to  provide  for  the  general  welfare  of  the  state,  and  in  the 
accomplishment  of  which  legislative  convenience  or  constitu* 
tional  requirements  have  made  them  essential.  Although  in 
this  state  the  legislature  is  required  to  provide  such  agencies 
under  general  laws,  it  is  authorized,  under  its  general  power 
of  legislation,  to  invest  such  corporations,  when  created,  with 
the  same  powers  which,  without  such  restriction,  it  could  itself 
have  exercised;  and  in  providing  for  such  organizations,  it  need 
confer  upon  them  only  such  powers  as  in  its  judgment  am 
proper  to  be  exercised  by  them  in  the  discharge  of  the  particu* 
lar  functions  of  government  which  may  be  conferred  upon 
them.  Being  the  representatives  of  the  legislature  in  the 
various  localities  of  the  state,  the  requirements  for  organiza- 
tion, as  well  as  the  powers  to  be  exercised,  vary  with  the  char* 
acter  6f  the  purpose  for  which  they  may  be  created.  Hence 
the  general  laws  which  the  legislature  may  enact  for  the  or- 
ganization of  public  corporations  may  be  as  numerous  as  the 
objects  for  which  such  corporations  may  be  created.  For  each 
of  these  objects  the  law  is  the  same,  but  there  would  be  a  man* 
ifest  impropriety  in  requiring  that  the  organization  of  a  levee 
district  or  an  irrigation  district  should  be  conducted  in  the 
same  manner  as  the  organization  of  a  corporation  for  the  man* 
agement  of  a  public  park  or  the  control  of  the  school  depart* 
ment.  Whether  the  districts  to  which  such  general  laws  are 
applicable,  or  in  which  the  people  thereof  may  avail  themselves 
of  the  privilege  conferred,  be  many  or  few,  is  immaterial.  Bven 
if  there  be  but  a  single  district  to  which  the  law  is  applicable 
at  the  time  of  its  enactment,  the  legislature  would  be  justified^ 
under  its  legislative  power,  to  pass  general  laws  in  making 
such  provision  for  that  district.  Whenever  a  special  district 
of  the  state  requires  special  legislation  therefor,  it  is  compe- 
tent for  the  legislature,  by  general  law,  to  authorize  the  organ* 
ization  of  such  district  into  a  public  corporation,  with  such 
powers  of  government  as  it  may  choose  to  confer  upon  it  It 
is  not  necessary  that  such  public  corporation  should  be  vested 
with  all  governmental  powers,  but  the  legislature  may  clothe 
it  with  such  as,  in  its  judgment,  are  proper  to  be  exercised 
within  and  for  the  benefit  of  such  district    Being  created  tot 
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the  parpoee  of  discha^nfc  only  one  pablic  purpose,  it  is  not 
requisite  that  it  have  power  not  necessary  therefor,  or  which 
would  be  appropriate  to  a  corporation  organized  for  some  other 
purpose.  Neither  is  it  requisite  that  such  corporation  should 
have  legislative  <Mr  judicial  powers  conferred  upon  it.  It  may 
be  organised  for  the  mere  purpose  of  exercising  executive  and 
tdministrative  functions,  with  the  added  power  of  making 
such  prudential  rules  and  regulations  as  may  be  necessary  for 
the  exercise  of  the  particular  functions  intrusted  to  its  charge. 
The  powers  committed  to  a  public  corporation  organised  for 
the  administration  of  a  public  park,  or  for  the  government  of  a 
levee  district,  or  for  the  control  of  the  police  department,  need 
be  only  such  as  are  peculiarly  appropriate  to  such  organiza- 
tions. 

It  is  contended  that  the  act  is  unconstitutional,  for  the  rea* 
ion  that  it  ia  a  delegation  of  the  legislative  power  to  create  a 
corporation.  If  by  this  is  meant  that  only  the  legislature  can 
create  such  corporation,  the  answer  is,  that  the  constitution 
prohibits  such  action.  If  it  is  meant  that  because  the  cor- 
poration is  not  **  created  **  until  the  voters  of  the  district  have 
accepted  the  terms  of  the  act,  the  answer  is,  that  such  pro* 
oeeding  is  in  direct  accord  with  the  principles  of  the  constitu- 
tion. Having  the  power  to  create  municipal  corporations, 
but  being  prohibited  from  creating  them  by  special  laws,  the 
only  mode  in  which  such  corportions  could  be  created  under 
a  general  law  would  be  by  some  act  on  the  part  of  the  district 
or  community  seeking  incorporation  indicative  of  its  determi- 
nation to  accept  its  terms.  As  the  constitution  has  not 
limited  or  prescribed  the  character  of  such  general  law,  its 
character  and  details  are  within  the  discretionary  power  of 
the  legislature.  We  know  of  no  more  appropriate  mode  of 
luch  indication  than  the  affirmative  vote  of  those  who  are  to 
be  affected  by  the  acceptance  of  the  terms  of  the  act. 

The  municipal  corporations  which  may  be  thus  created 
are  not  limited  to  cities  and  towns.  The  constitution  makes 
proTision  in  various  places  for  municipal  corporations  other 
than  cities  and  towns:  Art.  11,  sees.  9,  10,  12,  16.  In  each 
of  these  sections  provision  is  made  with  reference  to  the  gov- 
emmentof  officers  of  **  county,  dty,  town,  or  other  public  or 
municipal  corporation,"  thus  clearly  indicating  that  there 
may  be  municipal  corporations  other  than  those  of  a  town  or 
citj,  and  consequently  that  the  provisions  with  reference  to 
the  inoorporati<Hi  of  oitiea  and  towns,  found  in  section  6  of  this 
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same  article,  are  not  controlling  in  the  organization  of  other 
mnnicipal  corporations;  and  that  while  the  oonstitntion  care- 
folly  provides  for  the  ^  incorporation^  organisation^  and  classi- 
fication "  of  cities  and  towns,  it  makes  no  similar  provision  for 
other  municipal  corporations,  but  very  properly  leaves  such 
action  to  the  discretion  of  the  legislature.  Inasmuch  as  there 
is  no  restriction  upon  the  power  of  the  legislature  to  autho^ 
ize  the  formation  of  such  corporations  for  any  public  purpose 
whatever,  and  as  when  organiised  they  are  but  mere  agencies 
of  the  state  in  local  government,  without  any  powers  except 
such  as  the  legislature  may  confer  upon  them,  and  are  at  sU 
times  subject  to  a  revocation  of  such  power,  it  was  evidentlf 
the  purpose  of  the  framers  of  the  constitution  to  leave  in  tlie 
hands  of  the  legislature  full  discretion  in  reference  to  tbtar 
organization. 

In  the  present  case  the  legislature  has  chosen  to  authoiin 
the  creation  of  a  public  corporation  in  the  manner  and  with 
the  forms  specified  in  the  act  under  discussion.  For  this  py^ 
pose  it  has  provided  that  a  petition  of  fifty  freeholders,  or  a 
majority  of  the  freeholders,  owning  lands  within  a  proposed 
district  susceptible  of  one  mode  of  irrigation,  shall  be  pre- 
sented to  the  board  of  supervisors  of  the  county  within  which 
such  lands  are  situate,  and  that  the  board  of  supervisors  shall, 
upon  the  hearing  of  such  petition,  after  notice  thereof^  dete^ 
mine  whether  or  not  it  will  take  steps  to  organize  an  irrigation 
district,  and  that  upon  such  determination  an  election  shall 
be  ordered,  at  which,  if  two  thirds  of  the  electors  within  the 
district  shall  vote  in  favor  of  such  organization,  the  district 
shall  thereupon  be  organized,  and  its  management  confided  to 
a  board  of  directors  chosen  by  the  electors  of  that  district  It 
is  objected  to  this,  that  it  is  placing  in  the  hands  of  those  not 
iuterested  the  power  of  imposing  a  burden  upon  the  owners  of 
the  land,  who  may  be  a  small  minority  of  the  electors  within 
that  district,  or  who  may  even  be  non-residents  of  the  district 
This,  however,  is  a  matter  which  was  addressed  purely  to  the 
discretion  of  the  legislature.  Whether  such  a  petition  should 
be  made  by  the  owners  of  a  fixed  proportion  of  the  land,  as 
was  required  in  the  reclamation  law,  or  whether  there  should 
be  any  qualification  to  the  petitioners,  or  whether  there  should 
be  any  limit  to  the  expenses  which  they  were  authorized  to 
incur  for  the  purposes  of  the  improvement,  are  questions 
which  were  solely  for  the  consideration  of  the  legislature.  It 
is  not  for  this  department  of  the  government  to  question  the 
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poliqy  or  the  prudence  of  a  co-ordinate  branch.  If  those  who 
are  affected  hj  its  proceedings  feel  that  it  has  not  given  them 
saffident  protection,  or  placed  sufficient  safeguards  around 
the  institution  of  the  corporation,  they  must  seek  redress  from 
that  body.  We  can  only  act  upon  the  law  as  it  has  been  en- 
scted.  It  moat  be  observed,  however,  that  this  petition  has 
no  binding  operation,  but  is  merely  the  initiatory  step  which 
l^ns  to  the  board  of  supervisors  a  jurisdiction  to  act  upon  the 
expedieney  or  policy  of  authorixing  the  creation  of  the  dis- 
tri^  That  body  is  the  representative  of  the  county,  and  has 
been  chosen  by  its  electors  for  the  express  purpose  of  legislap 
tion  upon  local  subjects,  and  may  naturally  be  supposed  to 
ha?e  the  interests  of  the  entire  oounty,  as  well  as  of  each  of 
its  parts,  in  charge,  and  to  be  acquainted  with  its  needs  and 
requirements.  The  legislature  has  not,  however,  intrusted 
that  body  with  the  final  determination  of  the  question,  but 
has  authorized  it  to  submit  the  question  to  a  vote  of  the  eleo* 
tors  of  the  district,  and  it  is  only  when  these  electors  have 
determined  by  a  vote  of  two  thirds  of  their  number  in  tAYor 
thereof  that  the  district  can  be  created  as  a  political  body.  The 
objection  that  this  vote  may  be  carried  by  a  majority  of  those 
who  have  no  interest  in  the  lands  affected  thereby  is  but  an 
incident,  and  not  of  the  essence  of  the  matter.  It  is  no  more 
than  exists  in  every  popular  vote  which  involves  the  creation 
of  a  municipal  debt  or  the  adoption  of  a  municipal  organiza- 
tion. The  fact  that  the  owners  of  the  lands  are  non-residents 
within  the  district^  and  not  allowed  a  voice  in  the  proceedings, 
it  of  the  same  character.  Property  qualification  for  votin^^ 
either  in  amount  or  character,  is  expressly  forbidden  by  arti« 
de  1,  section  24,  of  the  constitution,  which  declares:  '*No 
property  qualification  shall  ever  be  required  for  any  person  to 
vote  or  hold  office'';  and  however  much  non-residents  may 
be  affected  by  the  acts  and  vote  of  the  community,  only  those 
who  are  inhabitants  of  the  district  can,  by  the  constitution, 
be  permitted  to  vote  at  any  election:  Art  2,  sea  1. 

That  an  irrigation  district  organized  under  the  act  in  quae* 
tioQ  becomes  a  public  corporation  is  evident  from  an  exami* 
nation  of  the  mode  of  its  organization,  the  purpose  for  which 
it  is  organized,  and  the  powers  conferred  upon  it.  It  can  be 
organized  only  at  the  instance  of  the  board  of  supervisors  of 
the  county,  —  the  legislative  body  of  one  of  the  constitutional 
Bnbdivisions  of  the  state;  its  organization  can  be  effected  only 
upon  the  vote  of  the  qualified  electors  within  its  boundaries; 


124  In  m  Madbba  Ibbigatioh  Dibtbiot.  [CaL 

its  officers  are  chosen  iincler  the  sanction  and  with  ths  fo^ 
malities  required  at  public  elections  in  the  state, — the  offi* 
cers  of  such  election  being  required  to  act  under  the  sanction 
of  an  oath,  and  being  anthorized  to  administer  oaths  when 
required,  for  the  purpose  of  conducting  the  election;  and  the 
officers,  when  elected,  being  required  to  execute  official  bonds 
to  the  state  of  California,  approved  by  a  judge  of  the  superior 
court  The  district  officers  thus  become  public  officers  of  the 
state.  When  organized,  the  district  can  acquire,  either  hf 
purchase  or  condemnation,  all  property  necessary  for  the  con- 
struction of  its  works,  and  may  construct  thereon  canals  and 
other  irrigation  improvements,  and  all  the  property  so  ac- 
quired is  to  be  held  by  the  district  in  trust,  and  is  dedicated 
for  the  use  and  purposes  set  forth  in  the  act,  and  is  declared 
to  be  a  public  use,  subject  to  the  regulation  and  control  of  the 
state.  For  the  purpose  of  meeting  the  cost  of  acquiring  this 
property,  the  district  is  authorized,  upon  the  rote  of  a  majo^ 
ity  of  its  electors,  to  issue  its  bonds,  and  these  bonds  and  the 
interest  thereon  are  to  be  paid  by  revenues  derived  under  the 
power  of  taxation,  and  for  which  all  the  real  property  in  the 
district  is  to  be  assessed.  Under  this  power  of  taxation, — one 
of  the  highest  attributes  of  sovereignty,  —  the  title  of  the  de- 
linquent owner  to  the  real  estate  assessed  may  be  divested  bj 
sale,  and  power  is  conferred  upon  the  board  of  directors  to  es- 
tablish equitable  by-laws,  rules,  and  regulations  for  the  distri- 
bution and  use  of  water  among  the  owners  of  said  lands,  and 
generally  to  perform  all  such  acts  as  shall  be  necessary  to 
fully  carry  out  the  purpose  of  the  act.  Here  are  found  the  es- 
sential elements  of  a  public  corporation,  none  of  which  pertain 
to  a  private  corporation.  The  property  held  by  the  corpora- 
tion is  in  trust  for  the  public,  and  subject  to  the  control  of  ths 
state.  Its  officers  are  public  officers,  chosen  by  the  electors  of 
the  district,  and  invested  with  public  duties.  Its  object  is  fi>r 
the  good  of  the  public,  and  to  promote  the  prosperity  and  wel- 
fare of  the  public.  *'  Where  a  corporation  is  composed  exoln- 
sively  of  officers  of  the  government,  having  no  personal  interest 
in  it  or  with  its  concerns,  and  only  acting  as  organs  of  the 
state  in  effecting  a  great  public  improvement,  it  is  a  public 
corporation  ^:  Angell  and  Ames  on  Corporations,  sec.  82.  ^A 
municipal  corporation  proper  is  created  mainly  for  the  inter- 
est, advantage,  and  convenience  of  the  locality  and  of  its  people. 
The  primary  idea  is  an  agency  to  regulate  and  administer  the 
interior  concerns  of  the  locality  in  matters  peculiar  to  the  place 
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iDeorporated,  and  not  common  to  the  state  or  people  at  large  ": 
15  Am.  Bng.  A  Bncy.  of  Law,  964.  *^  Public  corporations  are 
«ach  as  are  created  for  the  discharge  of  public  duties  in  the 
admiaistration  of  ciyil  govemmenf :  Lawson's  Rights  and 
Remedies,  sec.  332. 

The  constitutionality  of  the  act  in  question  is  fdrther  as* 
sailed  upon  the  ground  that  it  makes  no  proyision  for  a  hear- 
ing from  the  owners  of  the  land  prior  to  the  organisation  of 
the  district.    But  the  stepe  provided  for  the  organization  of 
the  district  are  only  for  the  creation  of  a  public  corporation  to 
be  invested  with  certain  political  duties,  which  it  is  to  exercise 
in  behalf  of  the  state:  Dean  ▼•  Davis,  61  Cal.  406.    It  has 
never  been  held  that  the  inhabitants  of  a  district  are  entitled 
to  notice  and  hearing  upon  a  proposition  to  submit  such  ques- 
tion to  a  popular  vote.    In  the  absence  of  constitutionfd  re* 
BtrictioDy  it  would  be  competent  for  the  legislature  to  create 
rach  pablic  corporation,  even  against  the  will  of  the  inhabi* 
tants.    It  has  as  much  power  to  create  the  district  in  accord- 
ance with  the  will  of  a  majority  of  such  inhabitants.    It  must 
be  observed  that  such  proceeding  does  not  affect  the  property 
of  any  one  withio  the  district,  and  that  he  is  not  by  virtue 
thereof  deprived  of  any  property.    Such  result  does  not  arise 
antU  after  delinquency  on  his  part  in  the  payment  of  an  as- 
eessment  that  may  be  levied  upon  his  property,  and  before 
that  time  he  has  opportunity  to  be  heard  as  to  the  correctness 
of  the  valuation  which  is  placed  upon  his  property,  and  made 
the  basis  of  his  assessment.    He  does  not,  it  is  true,  have  any 
opportunity  to  be  heard,  otherwise  than  by  his  vote  in  deter- 
mining the  amount  of  bonds  to  be  issued,  or  the  rate  of  assess- 
ment with  which  they  are  to  be  paid;  but  in  this  particular 
he  ia  in  (he  same  condition  as  is  the  inhabitant  of  any  munici- 
pal organization  which  incurs  a  bonded  indebtedness,  or  levies 
a  tax  for  its  payment.    His  property  is  not  taken  from  him 
without  due  process  of  law,  if  he  is  allowed  a  hearing  at  any 
time  before  the  lien  of  the  assessment  thereon  becomes  final: 
People  V.  Smiih,  21  N.  Y.  696;  Oilmore  v.  Hentig,  83  Kan.  170; 

Bagar  v.  Redamatian  Dist.  No.  108,  111  U.  S.  701;  Davies  ▼• 
I^  ingeka,  86  Cal.  46. 

It  ia  also  objected  that  the  mode  provided  for  the  payment 
of  the  bonds  is  uncoostitutional,  in  that  it  provides  for  an  as- 
Kssment  upon  the  real  property  within  the  district  according 
Wits  value,  and  not  according  to  the  benefit  which  each  par^ 

ticoUr  parcel  of  land  may  derive  from  the  improvement. 


126  In  bb  Madbba  Ibbigation  Dibtbiot.  [CaL 

The  power  of  the  legielatare  in  matters  of  taxation  ia  !ui> 
limited,  except  as  restricted  by  constitutional  provisions.  This 
is  one  of  the  attributes  of  sovereignty  which  the  people  have 
placed  in  its  hands;  and  they  have  intrusted  its  exercise  to  its 
discretion,  either  in  the  manner  or  to  the  extent  to  which  it  is 
to  be  applied.  All  taxation  has  its  source  in  the  necessities 
of  organized  society,  and  is  limited  by  such  necessity,  and 
can  be  exercised  only  by  some  demand  for  the  public  use  or 
welfare.  And  whether  the  tax  be  by  direct  imposition  for 
revenue,  or  by  assessment  for  a  local  improvement,  it  is  based 
upon  the  theory  that  it  is  in  return  for  the  benefit  received  by 
the  person  who  pays  the  tax,  or  by  the  property  which  is  as- 
sessed. For  the  purpose  of  apportioning  this  benefit,  the  legisla- 
ture may  determine  in  advance  what  property  will  be  benefited, 
by  designatiDg  the  district  within  which  it  is  to  be  collected, 
as  well  as  the  property  upon  which  it  is  to  be  imposed,  or  it 
may  appoint  a  commission  or  delegate  to  a  subordinate  agency 
the  power  to  ascertain  the  extent  of  this  benefit  It  may  it- 
self declare  that  the  entire  state  is  benefited,  and  authorise  the 
burden  to  be  borne  by  a  public  tax,  or  it  may  declare  that  all 
or  a  portion  of  the  property  within  a  limited  region  is  benefited, 
either  according  to  its  value  or  in  proportion  to  its  actual  ben- 
efit, to  be  specifically  ascertained  by  actual  determination  of 
officers  appointed  therefor.  Upon  the  power  of  the  legislature 
over  the  subject  of  taxation,  as  well  as  the  modes  in  which 
and  the  objects  upon  which  it  may  be  exercised,  we  know  of 
nothing  that  has  been  written  in  any  opinion  since  that  of 
Judge  Ruggles  in  People  v.  Brooklyn^  4  N.  Y.  419, 66  Am.  Dec 
266,  which  is  not  either  an  amplification  of  the  views  therein 
expressed,  or  an  adaptation  of  them  to  the  particular  subject 
under  discussion.  In  the  exhaustive  opinion  of  Mr.  Justice 
Sawyer  in  Emery  v.  San  Francisco  Qae.  Co.^  28  CaL  346,  the 
principles  declared  in  that  opinion  were  applied  to  the  case 
then  before  the  court,  wherein  this  power  of  taxation  was 
shown  to  be  the  foundation  for  upholding  the  right  of  assess- 
ment in  a  manner  different  from  the  ad  valorem  principle.  The 
controversy  upon  this  subject  has  almost  invariably  been 
against  the  *^  front-foot "  rule,  and  in  favor  of  the  ad  valorem 
principle,  and  in  nearly  every  state,  unless  it  be  New  Jeraej^ 
the  principle  has  been  maintained  that  it  is  within  the  power 
of  the  legislature  to  adopt  whichever  rule  it  may  selecii  In 
Burnett  v.  Sacramento^  12  Cal.  76,  73  Am.  Dec.  618,  the  char- 
ter of  Sacramento  provided  that  the  expense  of  a  local  improvs- 
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ment  should  be  aseessed  upon  the  adjacent  property  according 
to  its  value;  and  upon  this  point  the  supreme  court,  speaking 
through  Judge  Field,  said:  ''The  law  in  question  ayoids  the  iik» 
justice  of  general  taxation  for  local  purposes,  and  lays  the 
burden  upon  the  recipients  of  the  benefit  It  apportions  the 
tax  according  to  the  assessed  cash  value  of  the  adjacent  prop* 
arty,  which  is  as  near  an  approximation  to  an  equitable  rule 
as  can  well  be  established.  No  rule  could  be  adopted  which 
would  work  abeolnte  equality.  An  approximation  to  it  is  all 
that  can  be  attained.  The  power  of  apportionment,  like  the 
power  of  taxation,  is  exclusively  in  the  legislature.  The  con- 
■titotion  contains  no  inhibition  to  the  tax,  and  prescribes  no 
mle  of  apportionment.  Security  against  the  abuse  of  the 
power  rests  in  the  wisdom  and  justice  of  the  members  of  the 
legislature  and  their  responsibility  to  their  constituents."  As- 
ments  for  local  improvements  according  to  the  value  of  the 
property  assessed  have  been  upheld  in  Downer  v.  BosUm^  7 
Cash.  277;  Snow  ▼.  FUehburg^  186  Mass.  188;  QUmou  ▼.  HeriF 
(tg,  33  Kan.  174;  Strowbridge  ▼.  PwrOand,  8  Or.  82;  Creightan 
V.  ScM,  14  Ohio  St  438;  Lockwood  v.  8t.  Louis,  24  Mo.  20. 

It  is,  however,  for  the  legislature  to  determine  how  the  ap> 
portionment  shall  be  made;  and  while  it  is  held  that  an  appor- 
tionment of  the  expenses  for  a  local  improvement  is  to  be  made 
according  to  the  benefits  received  by  the  property  assessed, 
jet  the  power  to  make  such  apportionment  rests  upon  the  gen- 
eral power  of  taxation,  and  the  apportionment  itself  does  not 
depend  upon  the  fact  of  local  benefit  in  any  other  sense  than 
that  all  taxes  are  supposed  to  be  based  upon  the  benefit  re- 
cdved  by  the  tax-payer.    As  was  said  by  Mr.  Justice  Temple 
in  lent  v.  Tittton^  72  Gal.  428:  ^  The  main  practical  difference 
between  assessment  for  a  local  improvement  and  general  tax« 
atioQ  seems  to  be,  that  in  general  taxation  it  is  difficult  and 
generally  impossible  for  the  court  to  say  that  the  purpose  of 
the  tax  is  not  a  public  purpose,  or  that  no  benefit  will  result 
to  the  tax-payers,  while  in  locaJ  assessments  it  is  more  often 
wy  to  see  that  the  improvement  will  not  be  a  special  benefit. 
Still,  the  benefit  is  not  the  source  of  the  power.    That  is  in« 
herent  in  the  government,  and  is  only  limited  by  express  or 
impfied  limitations  found  in  the  constitution,  or  by  its  own 
naUue  and  purposes.    Within  these  limits  the  legislature  is 
the  sole  judge  of  when  and  to  what  extent  the  power  shall  be 
^ned.''    And  again:  ^  The  power  being  in  the  legislature,  the 
Hmitatious  upon  it  must  be  found  in  the  constitution,  either 
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in  express  provisions  or  by  implication,  and  there  exists  the 
same  presumption  that  the  law  is  within  legislative  power  that 
applies  to  any  other  statute;  that  is,  the  law  will  not  be  de- 
clared-unconstitutional unless  it  plainly  appears  to  be  so": 
Page  430.  Mr.  Cooley  says,  in  his  treatise  on  taxation  (p. 
622):  ^*The  power  to  determine  when  a  special  assessment 
shall  be  made,  and  on  what  basis  it  shall  be  apportioned,  is 
wisely  confided  to  the  legislature,  and  could  not,  without  the 
introduction  of  some  new  principle  in  representative  govern- 
ment, be  placed  elsewhere."  And  in  Hagar  v.  Supervison^  47 
Cal.  234,  the  court  said:  *'  It  is  equally  clear  that  those  clauses 
which  provide  that  taxation  shall  be  equal  and  uniform 
throughout  the  state,  and  which  prescribe  the  mode  of  assess- 
ment, and  the  persons  by  whom  it  shall  be  made,  and  that  all 
property  shall  be  taxed,  have  no  application  to  assessments 
levied  for  local  improvements."  In  accordance  with  this 
principle,  various  modes  of  apportionment  for  the  expenses  of 
local  improvements  have  been  upheld.  We  have  already  seen 
that  they  have  been  upheld  when  made  in  accordance  with 
the  value  of  the  property,  as  well  as  when  made  in  proportion 
to  the  frontage  of  the  lots.  The  legislature  has  also  itself 
designated  the  district  which  will  be  benefited  by  the  improve- 
ment, as  was  done  in  the  Dupont  Street  improvement  act 
(Stats.  1875-76,  p.  433),  and  as  has  been  provided  in  the  gen- 
eral act  for  street  improvements,  where  the  entire  frontage  of 
the  block  is  the  district  upon  which  the  assessment  is  to  be 
made:  Diggins  v.  Brovm^  76  Cal.  318.  Assessments  have  also 
been  upheld  when  made  by  commissioners  appointed  to  make 
specific  assessments  upon  the  several  parcels  of  land:  Paeijk 
Bridge  Co.  v.  Kirkham^  64  Cal.  519;  or  when  made  according 
to  the  area  of  the  land  affected  by  the  improvement:  Kee$6  v. 
City  of  Denver,  10  Col.  123.  The  legislature  has  itself  levied 
a  specific  tax  upon  each  acre  of  land  within  a  district  oreated 
by  itself:  Egyptian  L$ve$  Co.  v.  Hardin,  27  Ma  495;  72  Am. 
Dec.  276;  WittiamB  r.  Cammaekj  27  Miss.  209;  61  Am.  Dee. 
608;  Alcorn  v.  Hamer^  88  Miss.  652;  and  has  authorized  saeh 
tax  to  be  levied  by  the  district:  WallMce  v.  Sheltonf  14  La.  Ann. 
603;  and  has  authorized  a  fixed  uniform  rate  for  each  sewer 
upon  the  estimated  cost  of  all  the  sewers  with^i  the  distriet: 
LeomimUr  v.  OoTiant,  139  Mass.  384. 

It  is  not  necessary  to. show  that  property  within  the  distriet 
may  be  actually  benefited  by  the  local  improvementi  and  even 
if  it  positively  appear  that  no  benefit  is  received,  such  prop- 
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trij  11  not  thereby  exempted  from  bearing  its  portion  of  the 
MseMmenti  nor  ie  the  act  nneonstitntional  because  it  provides 
that  saoh  property  shall  be  assessed.  Property  that  is  exempt 
from  taxation  has  always  been  held  subject  to  the  burdens  of 
assessment  for  local  improvements;  and  property  within  a  dis- 
trict that  is  not  Bosceptible  of  reoeiving  any  immediate  benefit 
from  the  improvement  is  nevertheless  so  indirectly  benefited 
theieby  that  it  must  bear  a  portion  of  the  burden*  If  within 
the  limits  of  a  levee  district  a  parcel  of  land  should  be  so  sit- 
uated ss  not  to  require  the  protection  of  the  levee,  that  would 
be  DO  reason  for  excluding  it  from  its  share  of  the  expense;  or 
if  within  the  limits  of  a  drainage  district  there  should  chance 
to  be  Ibund  a  cliflT,  that  would  be  do  reason  for  exempting  it 
from  assessment. 

The  objectioa  that  the  legislature  has  no  autlunrity  to  con* 
kn  upon  the  aupervisors  of  a  county  the  right  to  create  a  cor- 
poration whoee  district  shall  embrace  a  portion  of  the  territory 
of  another  county,  does  not  arise  in  the  present  case.  It  is 
not  contended  that  any  portion  of  the  Madera  Irrigation  Dis- 
trict lies  outside  of  the  county  of  Fresno. 

2.  One  of  the  objections  to  the  sufficiency  of  the  proceed* 
ings  taken  by  the  supervisors  in  authorizing  a  vote  by  the 
electors  for  the  purpose  of  determining  whether  the  district 
should  be  organised  is,  that  the  bond  which  accompanied  the 
petition  was  so  defective  as  to  deprive  the  board  of  jurisdiction 
to  autborixe  such  election. 

U  it  be  conceded  that  the  presentation  to  the  board  of  a 
bond  with  the  petition  is  a  jurisdictional  prerequisite  to  their 
consideration  of  the  petition,  we  do  not  think  that  such  ele- 
ment of  jurisdiction  was  wanting  in  the  present  case.  The 
bond  which  was  presented,  although  informal,  was  not  invalid, 
snd  was  of  binding  obligation  upon  those  who  had  signed  it. 
In  such  a  case  the  determinatipn  of  its  suffideney  by  the  board 
of  supervisors  was  as  conclusive  as  their  determination  re- 
qiecting  the  pecuniary  responsibility  of  its  signers,  or  the 
amount  for  which  the  bond  should  be  giyexL 

3.  Other  objections  to  the  constitutionality  of  the  act  and 

the  sufficiency  of  the  proceedings  in  the  organisation  of  the 

district  have  been  presented  by  the  appellants,  but  we  think 

that  they  are  covered  by  the  views  presented  in  the  foregoing 

cfdnion.    We  do  not  think  that  the  boundaries  of  the  district 

or  of  the  election  precincts  are  so  imperfectly  described  as  to 

prevent  the  supervisors  from  acquiring  jurisdiction  for  author- 
AiL  sc  Ev^  vou  xxvii.  — •  ^ 
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iiing  the  organization  of  the  dlBtrici  The  provision  in  the 
statute  that  the  petition  shall  particularly  set  forth  and  de- 
scribe the  boundaries  does  not  mean  that  they  shall  be  set  forth 
and  described  with  more  particularity  than  would  be  necessary 
in  an  act  of  the  legislature  creating  a  political  district  or  a 
municipal  corporation.  If  the  course  of  a  boundary  is  given, 
it  is  not  necessary  that  such  course  shall  have  been  actually 
surveyed  upon  the  ground  before  the  boundary  can  be  said  to 
be  particularly  described;  and  a  reference  to  an  official  map, 
or  to  a  landmark  designated  upon  such  map,  is  as  definite  as 
would  be  a  referenoe  to  the  landmark  itselfl  We  cannot, 
from  their  description,  say  that  the  boundaries  given  in  the 
petition  are  so  indefinite  that  the  district  cannot  be  definitely 
located,  or  that  they  fail  to  embrace  a  distinct  and  definite 
territory.  As  illustrations  of  similar  descriptions  in  acts  of 
the  legislature,  we  refer  to  the  act  incorporating  the  city  of 
Sacramento  (Stats.  1850,  p.  70),  and  the  act  incorporating  the 
city  and  county  of  San  Francisco  (Stats.  1856,  p.  146);  also 
the  act  setting  forth  the  boundaries  of  the  county  of  San  Be- 
nito: Stats.  1878-74,  p.  75.  The  case  of  Crosby  y.  Dawd,  61 
Cal.  557,  referred  to  by  appellants,  was  expressly  overruled  in 
De  Sepulveda  v.  Baugh,  74  Cal.  468;  5  Am.  St  Bep.  455.  The 
boundaries  of  a  municipal  corporation  are  not  construed  with 
any  more  strictness  than  is  required  in  the  case  of  a  private 
grant.  This  subject  was  fully  considered  in  Central  IrrigcUum 
Distriet  v.  De  Lappe,  79  Cal.  851. 

4.  By  the  act  of  March  16, 1889  (Stats.  1889,  p.  212),  under 
which  these  proceedings  were  instituted,  it  is  provided,  in  sec- 
tion 5,  that "  upon  the  hearing  of  such  special  proceedings 
the  court  shall  have  power  and  jurisdiction  to  examine  and 
determine  the  legality  and  validity  of,  and  approve  and  con* 
firm,  each  and  all  of  the  proceedings  for  the  organisation  of 
said  district  under  the  provisipns  of  the  said  act,  from  and 
including  the  petition  for  the  organization  of  the  district,  and 
all  other  proceedings  which  may  afifect  the  legality  or  validity 
of  said  bonds,  and  the  order  for  the  sale  and  the  sale  thereol'' 
It  is  also  provided,  in  section  2,  that  *'  the  petition  shall  state 
the  facts  showing  the  proceedings  had  for  the  issue  and  sale 
of  said  bonds,  and  shall  state  generally  that  the  irrigatioa 
distriot  was  duly  organized,  and  that  the  first  board  of  diree* 
tors  was  duly  elected;  but  the  petition  need  not  state  the  facts 
showing  such  organisation  of  the  district,  or  the  election  of 
said  first  board  of  directors.''    Section  4  c^  the  aot  provides: 
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*TheproviBioQ8  of  the  Code  of  Civil  Procedoro  refpeotfng  the 
....  ADBwer  to  a  yeiified  oomplaint  Bhall  be  applioaUa  to 
....  an  answer  to  said  petition.  •  •  •  •  The  ndes  of  pleading 
and  practice  provided  by  the  Code  of  Civil  ProcedurOi  whieh 
are  not  inconsistent  with  the  provisions  of  this  aot|  are  appli* 
cable  to  the  special  proceeding  herein  provided  for.''  The 
petition  in  the  present  case  states  "  that  said  Madera  Irriga- 
tion District  was  duly  organised  nnder  the  laws  of  the  state  of 
California,  and  especially  under  the  provisions  **  of  the  act  of 
March  7, 1887.  The  answers  deny  this  allegation,  and  deny 
specifically  that  any  of  the  steps  required  by  the  statute  for 
the  organisation  of  the  district  were  taken  in  reference  thereto. 
In  order  that  the  court  might  determine  the  legality  and 
validity  of  the  proceedings,  it  was  required  by  tfa|9  act  in  ques- 
tion to  *'  examine"  them.  The  act  provides  that  it "  shall  have 
power  and  jurisdiction  to  examine  and  determine  the  legality 
and  validity  of^  and  approve  and  confirm,  each  and  all  of  the 
proceedings  for  the  organisation  of  said  district ";  and  unless 
it  shall  ^examine"  the  proceedings,  it  would  not  have  the 
power  to  **  determine  "  their  legality  and  validity.  One  step 
in  the  proceedings,  and  that  which  was  the  foundation  of  all 
others,  and  without  which  the  whole  superstructure  of  the 
corporation  and  its  acts,  culminating  in  the  bonds  sought  to 
be  validated,  would  have  fallen,  was,  that  a  petition  should 
hafe  been  presented  to  the  board  of  supervisors,  signed  by 
fifty  or  a  majority  of  freeholders  owning  lands  within  the 
boundaries  of  the  proposed  district.  It  was  necessary,  there- 
fore, for  the  petitioners  herein  to  make  proof  to  the  court  that 
each  a  petition  had  been  presented  to  the  board  of  supervisors. 
Instead,  however,  of  making  such  proof,  they  introduced  in 
evidence  the  record  of  the  proceedings  of  the  board  of  super* 
visors,  which  contained  recitals  that  a  petition  had  been  pre- 
sented to  said  board,  and  that  before  hearing  said  petition, 
''evidence  to  the  satisfaction  of  the  board  was  adduced  by 
petitioners  upon  the  question  whether  or  not  there  were  fifty 
peUtioners  whose  genuine  signatures  appeared  affixed  to  said 
petition  who  were  bona  fide  freeholders  of  lands  within  the 
proposed  boundaries  of  said  proposed  irrigation  district; 
whereupon  the  board,  having  announced  that  they  were  satis- 
fied that  there  were  fifty  such  freeholders  whose  signatures 
appeared  affixed  to  said  petition,  proceeded  to  hear  said  peti- 
tion. The  defendants  objected  to  the  introduction  of  this  evi- 
dence, upon  the  ground  that  no  foundation  had  been  laid  there- 
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fbr,  BDd  that  it  was  irF6ley«nt|  immaterial,  and  incompetent  te 
eetabiiah  any  isaae  before  the  ooort  The  objectionB  were  oyex^ 
roledi  and  an  exception  taken  by  the  defendants.  The  peti- 
tionen  then  offered  in  evidence  a  document  purporting  to  be 
a  petition^  with  the  signatures  of  upwards  of  fifty  names  at- 
tached thereta  To  the  introduction  of  this  document  ths 
defendants  objected,  upon  the  ground  that  ite  execution  had 
not  be^i  shown,  and  that  there  was  no  eWdence  that  the  par- 
ties whose  names  appeared  attached  thereto  were  freeholder! 
owning  lands  within  the  district  The  court  overruled  the 
objection,  to  which  the  defendants  excepted.  In  these  rulings 
the  court  erred*  There  was  no  proof  that  the  petition  had 
been  signed  by  either  of  the  persons  whose  names  were 
attached  thereto,  or  that  either  of  said  persons  was  a  free- 
holder owning  lands  within  the  boundaries  desiguated  in  the 
petition.  Whether  a  petition  had  been  presented  to  the  board 
of  supervisors  of  such  a  character  as  to  give  to  that  board 
jurisdiction  to  act  in  accordance  with  the  provisions  of  the  law 
in  question,  was  an  issue  before  the  court  to  be  determined  by 
competent  evideuce.  A  declaration  by  the  board  of  supervi- 
sors that  such  a  petition  had  been  presented,  even  though  such 
declaration  was  spread  upon  their  records,  was  not  competent 
evidence  in  this  proceeding,  as  it  was  only  hearsay.  No  board 
or  tribunal  can  obtain  jurisdiction  by  its  own  recital  that  it 
has  jurisdiction.  It  may  be  held  that  when  the  question  of 
such  jurisdiction  arises  in  some  collateral  proceeding,  the  act 
of  the  board  in  recognition  of  the  sufficiency  of  the  petitioo 
woulfl  be  presumptive  of  such  sufficiency;  yet  when  the  very 
issue  to  be  determined  by  the  court  is,  whether  the  petitioo 
was  sufficient  to  give  jurisdiction,  such  issue  must  be  estab- 
lished by  evidence  as  competent  as  that  which  is  required  to 
establish  an  issue  in  any  other  proceeding.  In  the  absence  of 
any  statutory  declaration  respecting  the  character  of  the  proof 
by  which  any  fact  may  be  established  in  a  court  of  justice,  it 
must  be  established  in  accordance  with  the  common-law  rules 
of  evidence.  It  is  sometimes  provided  by  statute  that  in  pro- 
ceedings of  this  nature  the  act  of  the  board  of  supervisors 
shall  be  prima  fade  evidence  of  the  regularity  of  all  pro- 
ceedings prior  to  the  making  of  the  order,  as  was  the  case  in 
Damp  V.  Town  of  Dane,  29  Wis.  426,  and  also  in  In  the  MaiUr 
of  Kieman,  62  N.  Y*  459.  The  effect  of  such  provision  is  to 
throw  the  burden  of  proof  upon  those  who  would  challenge 
the  sufficiency  of  the  petition.    In  all  cases  it  is  essential  that 
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tbeie  be  proof  nf  a  suAoieB*  potitioii,  inaflmuoh  as  without  it 
tin  board  ooold  aoqouo  no  juriadiotioQ  to  aot,  and  its  pro* 
oeedingi  would  be  abaolatdj  ^d.  la  the  abeence  of  auch 
statutoiy  pioviaicm,  however,  the  burden  of  proving  any  af- 
finnative  all^ation  is  upon  him  who  makes  it  (Code  Civ.  Proc., 
see.  1868),  and  it  moat  be  established  nnder  the  ordinary  rules 
of  evidenee.  The  statute  in  the  present  ease  is  silent  with 
reference  to  the  effect  as  evidenee  of  the  action  of  the  board  of 
supervisors  npon  the  petition.  We  are  not  aware  of  any  statute 
which  i^ves  to  their  action  any  effect  as  evidence,  or  which 
makes  their  records  evidence  of  any  fitct  other  than  the  cor* 
poraie  act  therein  recorded*  Their  records  can  be  competent 
evidence  of  only  such  matters  as  they  are  by  statute  author* 
iied  to  make  matters  of  record.  The  statute  herein  does  not 
authorise  the  board  of  supervisors  to  enter  upon  their  records 
the  facts  which  give  them  Jurisdiction  to  hear  the  petition  or 
any  evidence  of  such  facts,  and  the  entry  in  their  record  of 
8Qch  facta  or  of  such  evidence  does  not  give  thereto  any  offi* 
cial  sanction  or  right  of  recognition  more  than  any  other  mem- 
orandum  that  may  have  been  made  by  their  clerk. 

In  Ptojiie  ▼.  Hagary  49  GaL  232,  when  the  question  arose  in 
a  collateral  proceeding,  and  it  was  contended  that  the  certifi- 
cate by  the  commissioners  of  a  compliance  by  them  with  the 
requirements  of  the  statute  was  evidence  thereof,  the  court 
held  otherwise,  saying:  **  Whatever  may  have  been  the  rule,  if 
the  statute  had  required,  the  commissioners  to  state  in  their 
certificate  to  the  assessment  roll  that  they  had  jointly  viewed 
snd  assessed  the  land,  it  is  clear  that  the  certificate  can  have 
uo  such  conclusive  effect,  unless  it  was  incumbent  on  the  com- 
missioners to  certify  that  they  acted  jointly  in  viewing  and 
assessing  the  land.  But  as  the  statute  does  not  require  them 
to  state  that  &ct  in  the  certificate,  their  having  voluntarily 
done  so  was  a  superfluous  act,  and  instead  of  being  conclusive 
of  the  (act  that  they  acted  jointly,  was  not  even  prima  faeU 
endenoe  of  if 

It  was  held  in  Dean  v.  Davis^  51  CaL  406,  that  in  a  col- 
Uteral  proceeding  the  regularity  of  the  proceedings  under 
which  the  district  had  been  organized  could  not  be  questioned, 
under  the  rule  that,  being  a  de  facto  corporation,  only  the 
state  could  take  advantage  of  any  irregularity  in  its  organiza- 
tion. In  Lent  v.  nibon,  72  Cal.  422,  the  court,  however,  ques- 
tioned the  power  of  the  county  court  in  that  case  to  pass  upon 
the  questions  upon  which  its  jurisdiction  depended,  so  as  te 
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eonelude  an  inqairji  even  opon  a  Collateral  attack;  and  in 
Kahn  y.  Superniion^  79  Cal.  400,  the  court  said:  '*  Nor  should 
this  jurisdiction  be  held  to  attach,  whatever  court  maj  haye 
ruled  that  the  petition  was  signed  bj  a  majority,  when  in  £act 
it  was  signed  only  by  a  minority,  of  the  owners  designated  by 
the  statute."  The  cases  cited  on  behalf  of  the  respondent  in 
support  of  the  action  of  the  court  below  are  all  cases  in  which 
the  question  was  presented  in  a  collateral  proceeding.  In 
Humboldt  Co,  y.  Dinsmore^  75  Cal.  601,  it  was  admitted  Chat 
the  persons  who  signed  the  petition  were  freeholders.  After 
jurisdiction  had  once  been  obtained,  other  proceedings  subse- 
quent thereto  are  movements  within  the  jurisdiction,  and  can 
be  questioned  only  by  direct  attack,  but  the  feu^  of  jurisdic- 
tion must  be  affirmatively  shown  whenever  that  is  the  issue  to 
be  determined. 

It  is  unnecessary,  however,  in  the  present  case,  to  determine 
what  would  be  the  rule  if  the  question  should  arise  in  a  pro- 
ceeding where  the  jurisdiction  would  be  collaterally  attacked. 
The  question  does  not  arise  collaterally  here.  The  corpora- 
tion has  itself  come  into  court  and  challenged  an  examination 
into  the  regularity  of  its  organization,  and  asks  the  court  to 
examine  *^each  and  all  of  the  proceedings  for  the  organixation 
of  said  district"  Upon  such  a  proceeding  it  becomes  as  neces- 
sary for  it  to  establish  such  regularity,  and  to  give  evidence  of 
each  step  therein,  as  fully  as  if  its  acts  were  under  investiga- 
tion upon  a  writ  of  review,  or  as  if  the  state  were  by  quo  toar- 
ranio  questioning  its  right  to  exercise  the  franchise  of  s 
corporation.  In  such  a  case  it  is  incumbent  upon  it  to  make 
proof  of  every  step  required  by  statute  for  assuming  corporate 
powers:  High  on  Extraordinary  Legal  Remedies,  712,  716; 
Larke  v.  Crawford^  28  Mich.  88.  Upon  eertiorariy  though  the 
inferior  tribunal  is  required  to  certify  only  matters  of  record, 
yet  if  the  jurisdictional  facts  do  not  appear  of  record,  it  must 
certify  *'  not  only  what  is  technically  denominated  the  reowd, 
but  such  facts,  or  the  evidence  of  them,  as  may  be  necessaiy 
to  determine  whatever  question  as  to  the  jurisdiction  of  the 
tribunal  may  be  involved":  Blair  t.  Hamilton^  82  CaL  62; 
People  ex  rel.  v.  Board  of  Delegates,  14  CaL  479;  Lowe  ▼.  Alex' 
andeTf  15  CaL  800.  The  object  of  the  act  in  question,  as  wss 
said  in  Board  of  Direetore  v.  Tregea^  88  CaL  884,  is  tat  the  pur- 
pose of  affording  to  investors  in  the  bonds  the  security  of  s 
judicial  determination  of  their  validity;  and  in  order  that  thii 
may  have  the  effect  intended  by  the  legislature,  it  is  not  anfll- 
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cient  for  the  court  to  perform  the  mere  perfdnctory  office  of  re* 
eording  the  determinatioii  of  the  board  of  supervisorg  that  its 
{ttoceedings  in  the  organiiatioa  of  the  district  were  reg^ar* 
The  court  is  not  t^litde  jwtice  for  the  mere  purpose  of  enter- 
ing of  record  the  rescripts  of  the  board  of  supervisorSt  and  giv. 
ing  to  them  the  dignity  of  its  own  judgment. 

When  the  defendants  controverted  the  allegations  of  the 
petition,  that  the  irrigation  district  was  duly  organised,  it  be- 
became  necessary  for  the  petitioners  to  establish  at  the  trial 
the  facts  showing  that  it  had  been  duly  organized. 

Section  456  of  the  Code  of  Civil  Procedure  provides;  **  In 
pleading  a  judgment  or  other  determination  of  a  court,  officeri 
or  board,  it  is  not  necessary  to  state  the  facts  conferring  juris- 
diction, but  such  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.    If  such  allegation  be  contro- 
verted«the  party  pleading  must  establish  on  the  trial  the  facts 
conferring  jurisdiction."    The  provision  in  the  act  in  question 
that  the  rules  of  pleading  and  practice  provided  by  the  Code 
of  Civil  Procedure  should  be  applicable  to  this  proceeding 
made  it  incumbent  upon  the  petitioner  to  establish  the  due 
organisation  of  the  district  by  evidence  competent  therefor. 
We  are  not  aware  of  any  decision  in  this  state  in  which  it  has 
been  held  that  the  decision  of  an  inferior  board  upon  the  que^ 
tion  of  its  own  jurisdiction  was  conclusive  on  a  collateral 
attack,  or  even  prima  facie  evidence  of  the  fact  in  a  direct  pro- 
ceeding.   In  Litehfield  v.  Vemanj  41  N.  Y.  128,  the  legislature 
had  authorised  a  local  improvement  to  be  made  '^  upon  appli« 
cation  of  a  majority  of  the  owners  of  land  in  the  district  pro* 
posed  to  be  assessed,  and  the  sufficiency  of  an  assessment 
therefor  was  afterwards  contested  in  the  courts.    Upon  the 
hearing  in  the  court  of  appeals,  that  court  used  the  following 
hmgnage:  **  This  brings  us  to  the  only  remaining  question  in 
the  case,  and  that  is,  whether  there  was  any  competent  evi* 
dence  authorising  a  finding  that  a  majority  of  the  owners  of 
huid  within  the  territory  made  subject  to  assessment  made 
application  to  the  common  council,  requesting  them  to  make 
application  to  the  supreme  court  for  the  appointment  of  three 
comnussionen,  as  provided  by  the  first  section  of  the  act  of 
1859.    The  act  itself  is  wholly  silent  as  to  how  this  essential 
fact  shall  be  proved.    The  right  of  the  common  council  to 
apply  for  the  appointment  of  the  commissioners  lies  at  the 
foundation  of  the  whole  proceeding.    Unless  this  right  existed^ 
all  the  proceedings  in  appointing  the  commissioners,  and  sub* 
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sequent  thereto,  are  yoicL  This  right  depends  upcm  the  quee* 
tion  whether  a  majoritj  of  the  land-owners  petitioned  tfat 
common  council  to  proceed  under  the  act  In  the  absence  of 
such  petition,  the  common  council  had  no  authcNrity  in  ths 
premiscBi  and  nothing  could  be  done  under  the  act  The  act 
does  not  provide  for  the  determination  of  this  fitct  bj  the  com- 
mon council,  nor  by  the  special  term,  upon  the  presentation  of 
the  petition  for  the  aj^intment  of  the  commissioners.  The 
act,  being  silent  as  to  what  riiould  be  deemed  proof  of  the  fact 
that  a  majority  of  the  land-owners  petitioned  the  comnum 
council,  the  plaintiff  was  bound  to  prove  such  fact  by  com- 
petent common-law  evidence.  This  could  be  done  by  pniof 
showing  who  were  the  owners  of  the  land  at  the  time  of  the 
passage  of  the  act,  and  that  a  majority  of  such  persons  peti* 
t&oned  the  common  council,  as  required  by  the  first  section  of 
the  act  Neither  the  application  of  the  council  to  the  court, 
nor  the  afBdavit  of  the  mayor  accompanying  such  application^ 
was  evidence  of  this  fact  against  the  defendant:  Sharp  t.  Speir^ 
4  Hill,  76.  There  was  no  competent  evidence  of  this  fact  given 
upon  the  trial,  and  the  exception  to  the  finding  of  this  fiEu^t  by 
the  judge  was  well  taken." 

In  Thorn  v.  West  Chicago  Park  Oommi88ioner$^  180  HI.  594, 
the  same  question  was  presented.  The  statutes  of  Illinoii 
provided  that  the  board  of  park  commissioners  might  take 
jurisdiction  over  certain  streets  upon  first  obtaining  the  con- 
sent, in  writing,  of  the  owners  of  a  majority  of  the  frontage  of 
the  lots  and  lands  abutting  thereon,  and  also  provided  for  a 
confirmation  of  any  assessment  made  therefor  by  the  circuit 
court,  upon  the  application  of  the  commissioners,  after  notice 
therefor  to  the  lot-owners.  At  the  hearing  of  the  application 
for  confirmation  of  the  assessment-roll  returned  by  the  com* 
missioners  in  the  above  case,  the  commissioners  offered  a 
paper  purporting  to  be  the  petition  and  ccmsent  of  the  abutting 
lot-owners,  and  showed  that  such  paper  came  from  the  files 
kept  by  the  board  of  commissioners,  and  was  the  written  con* 
sent  acted  upon  by  the  board  in  adding  the  streets  for  the 
purpose  contemplated.  The  court  below,  upon  the  objection 
to  the  competency  of  this  evidence,  held  that  this  document 
made  a  prima  fade  case  for  the  commissioners,  and  cast  the 
burden  upon  the  objectors  to  show  that  it  was  not  the  written 
consent  of  the  property  owners,  as  it  purported  to  be»  Upon 
appeal,  however,  the  supreme  court  reversed  the  action  of  the 
court  below,  saying:  *'  We  cannot  concur  in  the  holding  of  the 
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trial  court.    As  w«  have  weuj  the  Imrddn  was  on  the  park 
eommissionerB  to  fihow  affirmatiyelj  the  jurisdictional  fact  of 
eonaent  by  the  owners  of  the  required  amount  of  frontage.  The 
eYidenee  in  respect  thereto  was,  we  think,  wholly  insufficient. 
Wairing  the  matter  cl  proving  ownership  by  the  persons  pur* 
porting  to  sign  the  paper  admitted  in  evidence,  it  is  not  shown 
that  a  sufficient  number  of  such  persons  signed  the  consent 
to  eoQstitute  consent  by  the  owners  of  a  majority  of  the  abut^ 
ting  property.    The  only  person  introduced  who  testified  gen« 
erally  to  the  execution  of  the  writing  testifies  that  he  procured 
the  signatures  of  meet  cl  the  signers,  but  not  all,  and  he  does 
not  testify,  except  in  a  few  instances,  either  as  to  those  he  did 
or  did  not  procure.    The  writing  here  offered  is  not  signed  by 
the  objectors,  and  we  are  aware  of  no  rule  by  which  it  was  ad* 
misrible  in  evidence  against  them,  without  proof  of  its  execu* 
tioD,  nor  is  the  consent  at  all  aided  by  the  fact  that  the  park 
commlBsioners  acted  upon  the  paper  introduced  in  evidence. 
While  the  park  commissioners  must,  in  the  first  instance,  pass 
tipoD  the  fact  of  consent  by  the  owners  of  abutting  property, 
and  determine  for  themselves  whether  those  owning  a  majority 
of  the  frontage  of  the  property  had  consented  to  their  appro* 
priation  of  the  street  for  the  purposes  contemplated  by  the  act, 
BQch  determination  can  have  no  effect  when  their  jurisdiction 
ifl  challenged  in  endeavoring  to  carry  out  the  powers  conferred 
bjthe  statute.    The  power  conferred  upon  the  park  board 
affects  and  impairs  the  right  of  the  citizen,  and  may  encum- 
her  his  property  without  his  consent,  and  may  arbitrarily  im» 
pose  onerous  burdens  for  which  there  is  no  relief  or  redress. 
The  legislature  has  interposed  the  safeguard  of  requiring  the 
consent  of  the  owners  of  more  than  one  half  of  the  property  to 
he  affected,  upon  the  presumption,  no  doubt,  that  what  will  be 
of  henefit  to  the  greater  portion  will  not  unduly  prqudice  the 
lesser  part,  and  when  the  commissioners  sought  confirmation 
of  their  assessment  upon  appellant's  property,  under  the  power 
conferred  by  the  statute,  it  was  incumbent  upon  them  to  show 
compliance  with  the  law,  by  which  alone  they  obtained  juris- 
diction to  impose  the  burden.    This  they  have  not  done  **t 
See  also  PUUburg  v.  WaUer,  69  Pa.  St  865. 

5.  The  order  for  the  issuance  of  the  bonds  is,  that  eight 
hundred  and  fifty  thousand  dollars  be  issued,  and  that  the 
B&id  bonds  shall  be  payable  in  installments,  as  follows:  ^  At 
the  expiration  of  eleven  years,  not  less  than  five  per  cent  of 
Mid  bonds;  at  the  expiration  of  twelve  years,  not  less  than 
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six  per  cent  of  said  bonds,"  etc.  Section  15  of  the  statute 
provides:  *^  Said  bonds  shall  be  payable  in  gold  coin  of  the 
United  States,  in  installments  as  follows,  to  wit:  At  the  expi- 
ration of  eleven  years,  not  less  than  five  per  eent  of  said 
bonds;  at  the  expiration  of  twelve  years,  not  less  than  six  par 
cent/'  etc.  In  Central  Irrigation  District  v.  De  Lappe^  79  Cal. 
351,  the  form  of  the  bond  in  connection  with  this  provision  of 
the  statute  was  discussed.  It  was  there  held  that  the  bonda 
to  be  issued  should  be  in  such  form  that  each  bond  would  be 
payable  in  installments  of  such  percentage  in  each  year  as  if 
designated  in  the  statute,  and  that  an  order  making  that  pe^ 
centage  of  the  entire  issue  of  the  bonds  payable  in  the  desig" 
nated  years  would  not  be  a  compliance  with  the  statute.  In 
the  present  case,  if  five  per  cent  of  the  eight  hundred  and 
fifty  thousand  dollars  should  be  payable  at  the  expiration  d 
eleven  years,  and  the  board  of  directors  should  not  sell  or  die- 
pose  of  more  than  that  percentage  of  the  entire  issue  of  bonds, 
it  would  make  the  entire  amount  of  outstanding  bonds  pay- 
able at  the  expiration  of  eleven  years;  whereas  the  board  of 
directors,  under  section  22  of  the  act  in  question,  are  author- 
ized at  the  expiration  of  ten  years  after  the  issuing  of  said 
bonds  to  levy  an  assessment  for  only  five  per  cent  of  the  prin- 
cipal of  the  whole  amount  of  bonds  then  outstanding. 

This  provision  in  the  order  does  not,  however,  affect  the 
substance  of  the  order  for  the  issuance  of  the  bonds,  bot 
merely  the  form  in  which  the  bonds  are  to  be  issued,  and  does 
not  itself  invalidate  the  proceedings  had  by  the  district  for 
the  issuance  of  the  bonds.  The  district  voted  for  the  issuance 
of  bonds  to  the  amount  of  eight  hundred  and  fifty  thousand 
dollars,  to  be  issued  in  accordance  with  the  provisions  of  the 
statute. .  The  manner  In  which  those  bonds  were  to  be  issued 
is  prescribed  by  the  statute,  and  can  be  followed  by  the  board 
whenever  their  issuance  becomes  necessary.  The  court,  how- 
ever, instead  of  approving  and  confirming  this  order,  should 
have  limited  its  order  of  confirmation  to  that  portion  thereof 
which  designated  the  amount  of  the  bonds  to  be  issued,  leai^ 
ing  to  the  board  itself  the  duty  of  preparing  the  bonds  in  the 
form  required  by  the  statute. 

6.  In  its  decree,  the  court,  after  determining  the  legality 
and  validity  of  the  proceedings,  added  thereto  the  following: 
^  And  it  is  further  ordered,  adjudged,  and  decreed  that  tD 
persons,  and  each  and  every  person,  interested  in  the  organi- 
zation of  said  irrigation  district,  save  and  except  the  appel- 
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lant0  herein,  be  forever  debarred  and  precladed  from  dieputing^ 
deDjing,  or  dieclaiining  any  fact  or  Uuiis  relating  to  thp  organ* 
ixatioD  of  the  said  district,  or  providing  for  and  authorizing 
the  issoe  and  sale  of  the  bonds  of  said  districti  which  might 
by  them  have  been  denied,  questioned,  or  disputed  in  this  pro- 
ceeding." 

This  portion  of  its  judgment  was  unauthorised*  The  stat- 
ute does  not  confer  upon  the  court  any  power  or  jurisdiction 
to  do  more  than  *'  examine  and  determine  the  legality  and  vbp 
lidity  o^  and  approve  and  confirm,''  the  proceedings  had 
onder  eaid  act.  What  the  efieot  of  its  determination  and 
judgment  may  be  is  to  be  determined  by  the  court  in  which  it 
Bbali  at  any  time  hereafj^  be  offered  in  evidence.  The  stat- 
ute makes  no  provision  for  including  therein  an  injunction 
tgainst  those  who  may  not  have  seen  fit  to  question  its  action 
in  this  proceeding,  and  against  whom  there  has  been  no  ser- 
▼iee,  except  by  the  publication  of  the  notice  directed  by  the 
court  If  by  virtue  of  such  inaction  on  their  part  they  should 
be  hereafter  precluded  or  estopped  from  questioning  the  suffi« 
deney  of  the  aetion  of  the  court  in  this  proceeding,  that  que»> 
tioQ  must  be  determined  l^  the  court  in  which  any  attempt 
may  be  made  to  avoid  the  effect  of  the  judgment  herein. 

For  the  error  committed  by  the  court  in  admitting  evidenoe 
as  herebbefore  stated,  the  judgment  is  reversed. 

BiATTT,  0.  J.  Until  the  filing  of  the  supplemental  briefb 
hi  this  case,  I  had  supposed  that  the  constitutionality  of  the 
statute  commonly  known  as  the  Wright  act  has  been  defi* 
uitely  settled  by  the  decision  of  this  court  in  the  case  of  ZVr- 
lock  InigaHan  DiiU  v.  WiUiamBj  76  Cal.  860,  in  which  I  was 
one  of  the  counsel  employed  to  defend  the  validity  of  the  act* 
I  therefore  sat  at  the  hearing  of  this  case  with  the  expectation 
of  participating  in  its  decision,  but  on  becoming  aware  of  the 
fact  that  the  constitutionality  of  the  law  was  again  seriously 
drawn  in  question  upon  all  the  grounds  formerly  taken,  and 
upon  aeveral  others,  I  concluded  that  although  I  might  not 
be  disqualified  in  a  strict  sense  in  this  particular  case,  I  could 
not  with  perfect  propriety  take  part  \a  deciding  it,  and  fi>r 
that  reason  express  no  opinion. 

A  petition  for  a  rehearing  having  been  filed,  the  following 
ofHuion  was  rendered  thereon  on  the  13th  of  January,  1892:  — 

The  CouBT.  In  their  petition  for  a  rehearing,  appellants 
hsTe  called  attention  to  the  fact  that  in  the  opinion  hereto* 
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fore  rendered  tbe  court  has  fatted  to  pass  upon  two  propon- 
tions  urged  by  them  in  ihm  appeal,  and  request  that  if^  in  the 
opinion  of  the  oourt,  these  propositions  are  untenable,  it  be  so 
stated,  in  order  that  there  may  be  no  occasion  for  anothar 
appeal  in  which  to  present  them  for  considtfation. 

It  does  not  follow  from  the  fact  that  the  propositions  wer» 
not  discussed  in  the  fiNrmer  •pinion  that  they  wera  not  fidly 
considered.  Because  each  proposition  urged  in  ttie  brieb  of 
an  appellant  is  not  taken  up  and  discussed  tmolm,  it  does 
not  follow  that  they  have  not  aU  reoeiyed  due  conaideratioD. 
A  due  regard  for  the  amount  of  business  before  the  court,  and 
the  time  allowed  for  its  disposition,  compels  us  to  limit  the 
opinions  in  the  seyeral  oases  to  such  principles  and  rules  of 
law  as  will  be  a  guide  to  the  courts  bdow  in  disposing  of  tbe 
case  upon  its  return,  and  a  rule  of  action  for  the  eitiaens  of 
the  state  in  their  subsequent  transactions. 

The  proposition  again  called  to  our  notice  by  the  appellanti 
in  their  petition  for  a  rehearing,  that  the  act  in  question  is  in 
violation  of  the  provision  of  article  11,  section  18,  of  tbe  con- 
stitution, prohibiting  certain  public  corporations  from  inml^ 
ring  indebtedness  *^  without  the  assent  of  two  thirds  of  the 
qualified  electors  thereof,  voting  at  an  election  to  be  held  for 
that  purpose,"  cannot  be  maintained.  Tliis  prohibition  in  the 
constitution  is  limited  to  the  public  corporations  enumerated 
in  that  section,  viz.,  *'  county,  city,  town,  township,  board  of 
education,  or  school  district,"  and,  under  familiar  rules  of 
construction,  cannot  be  extended  to  any  other  public  corpora* 
tion.  Many  of  the  sections  of  this  article  of  the  constitution 
include  in  their  provisions  **  any  public  or  municipal  corport- 
tion"  (sees.  10,  12, 16),  while  the  provisions  of  section  19  are 
limited  to  a  *'city,"  and  of  section  11,  to  a  '*  county,  city,  town, 
or  township."  In  view  of  the  fact  that  different  provisions 
are  made  in  the  constitution  for  different  classes  of  public 
corporations,  it  must  be  held  that  the  prohibition  in  section 
19  is  limited  to  the  corporations  which  are  therein  designated. 
For  such  other  corporations  for  municipal  purposes  as  under 
the  provisions  of  sectidh  6  the  legislature  might  by  general 
laws  authorize  to  be  incorporated,  the  constitution  has  left  to 
the  legislature  power  to  provide  the  terms  and  conditions  upon 
which  an  indebtedness  may  be  created,  as  well  as  its  amount 
At  the  time  that  the  constitution  was  framed  and  adop(ed| 
there  were  many  other  public  corporations  in  the  state,  such 
as  reclamation  and  irrigation  districts,  that  had  been  organ- 
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iiad  for  many  yearSi  and  if  it.  had  been  the  intention  to  snb- 
jeot  all  0Qch  corporationa  to  the  prohibition^  we  must  conclude 
thatezpresa  langnage  therefor  would  have  been  inserted  in 
the  ooDfltitution.  The  case  of  Hanhman  t.  BaUi  Co^  92  U.  S. 
569,  died  bj  the  appellants,  is  inapplicable.  The  constitu* 
tioQ  of  Ifiseouii  had  required  the  assent  of  two  thirds  of  the 
qualified  electors  of  a  **  county,  city,  or  town/'  as  a  prerequi- 
nts  to  a  subscription  for  building  a  railroad,  and  it  was  held 
that  the  leglslatare  oould  not  confer  authority  upon  a  ^  town- 
•bip''  Id  TOte  a  credit  fiur  such  subscription;  that  while 
eoDoties,  cities^  and  towns  had  a  corporate  character  and  or- 
gsoisaUon,  a  township  was  only  a  geographical  division  of 
the  county;  and  that  the  provision  of  the  constitution  prohib- 
iting a  county  from  voting  such  credit  oould  not  be  evaded  by 
authorising  the  several  geographical  subdivisions  of  the  county 
to  vote  such  credit. 

The  fact  that  the  town  of  Madera  is  included  within  the 
boundaries  of  the  Madera  Irrigation  District  neither  renders 
the  set  unconstitutional  nor  invalidates  the  organisation  of 
the  district.  This  principle  was  discussed  and  was  sustained 
in  Board  of  Directors  v.  Tregea^  88  CaL  834.  The  objection 
that  the  land  within  a  town  or  city  cannot  be  benefited  by  a 
system  of  irrigation,  and  therefore  cannot  be  taxed  for  such 
improvement,  proceeds  upon  an  erroneous  viewi>f  the  power 
of  taxation.  While  the  benefit  to  the  land  is  assumed  as  the 
basis  of  the  assessment,  still,  as  was  said  in  LetU  v.  Tilban^  72 
CaL  428,  such  benefit  is  not  the  source  of  the  power.  Even 
though  the  land  is  not  susceptible  of  irrigation,  yet  it  may  be 
benefited  by  the  improvement,  and  should  bear  its  proportion 
of  the  burden,  upon  the  same  principle  that  land  in  a  city 
which  can  make  no  use  of  a  sewer  or  other  street  improvement 
is  nevertheless  deemed  to  receive  a  benefit  from  its  construc- 
tion, and  is  required  to  pay  a  portion  of  its  cost  The  object 
of  the  act  is  the  improvement  of  the  district  as  an  entirety, 
^d  the  extent  of  the  district,  as  well  as  the  lands  to  be  in- 
clnded  therein,  has  been  left  to  be  determined  by  the  discre- 
tion of  the  board  of  supervisors.  Whether  they  have  properly 
or  improperly  exercised  such  discretion  cannot  be  investigated 
by  the  courts.  The  act  cannot  be  declared  unconstitutional 
by  reason  of  any  improper  exercise  of  such  discretion.  Neither 
^  it  in  violation  of  the  constitution  to  incorporate  into  such 
district  a  town  or  city  that  has  been  incorporated  for  other 
municipal  porposes.    A  system  of  irrigation  contemplated  by 
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the  act  in  question  cannot  be  considered  as  a  ^  manioipal  pll^ 
pose  "  within  the  scope  of  the  organization  of  a  city  or  town, 
and  there  can  be  no  conflict  between  a  corporation  organiied 
under  the  act  to  produce  a  system  of  irrigation  within  the  dis- 
trict, and  the  municipal  incorporation  of  the  town  of  Madera. 
A  water  supply  for  the  two  corporations  is  distinct  and  tot 
different  purposes.  The  liability  of  the  inhabitants  ol  the 
town  of  Madera  for  the  bonded  indebtedness  of  the  Maden 
Irrigation  District,  as  well  as  for  that  of  their  own  mani(si> 
pality,  does  not  impair  the  validity  of  the  organisation  of  the 
district  It  is  a  liability  of  the  same  character  as  rests  npoa 
the  inhabitants  of  any  town  for  its  proportion  of  all  the  in- 
debtedness of  the  county  within  which  it  is  dtnated* 
Rehearing  denied.  


LsoiBLATUBS— PowsB  OF. — Th«  powvT  of  tiis  ItgUalBie  le  sbmI  ImpiIi 
rMtriete4,  or  limited  only  where  lo  ezpresaly  proTided  bj  tlM  oomtitstMi 
People  T.  iff^ymour,  16  OaL  832;  76  Am.  Dea  021,  and  eztended  nofeoi  nmyt 
r.  BtUkmd  eie,  B,  JL  a».,  S7  Vt  140;  62  Am.  Deo.  e26»  sad  extended  Bote^ 

Statutes— Local  Laws.— Apnbliolooel  law,  if  it  epentee  udformly, 
sad  rabjeoti  all  penona  wlio  eome  within  the  defined  looality  to  iti  profif- 
iona,  iaTalid:  Stater.  Moore,  104 N.  C  714;  17  Am.  8t  Rep.  696.  sodselif 
note  to  AOem  t.  Pioneer  Preee  Co.,  IS  Am.  St  Rep.  716. 

LiQiSLATUBS — DncBiTiOH  OF.  —The  legialatnre  may  paaa  ■neh  laws  aa  ia 
ita  diaoretion  are  wholeaome  and  for  the  pnblio  good:  Sftaie  t.  Moor%  104 
N.  a  714;  17  Am.  St  Rep.  696,  and  note. 

TiSQisr.  ATOBS — Rsvisw  OF  Dnaaanov  bt  Jvidkoal  TBamiAL  —  Wbm 
the  legialatnre  haa  deoUred  that  the  drainage  of  wet  landa  ia  of  pabUe 
fit^  nothing  ia  left  to  the  looal  tribunal  bat  to  deoide  whether  a 
diteh  ia  of  pnblio  ntility,  and  oondnoiTe  to  the  pnblio  welfare^  and  if 
ditoh  will  drain  any  oomideFable  body  of  wet  landa  it  ia  ef  pnblio  ntilifltf 
and  benefit:  Zlf^  t.  Mengee,  121  Lid.  W;  16  Am.  St.  Repw  SS7,  and  SKtoaM 
note  on  the  power  ef  the  iagialatare  to  impose  tazao  sad  asBesnaanti  kt 
looal  benefit. 

Lboiblatubb— Dbumatiov  of  AiriBiiBnr  io  Mvsjuifal  Oobiobabobsi 
See  note  to  Newgaee  t.  City  qf  If  em  Orleme,  21  Am.  St.  Repi,  S7&  Hh 
legtalatore  may  eatabliah  manioipal  eorpomtioD%  and  dalegple  to  Itaa  a^f 
looal  power  whioh  it  may  oonatitntionallj  leroiaei  CUif  qfLeaktgkm  r»  M^ 
QuUkm,  9  Dana»  613;  86  Am.  Dea  169. 

CoNariTUTioBS— I>VB  Pboobbs  of  Law— Wbat  m.  —  Dos  pvosasief  bv 
ia  the  right  to  a  trial  aooording  to  prooeaa  and  prooeedinga  ef  eesusaa  kVf 
through  ooorta  of  Jnatioet  Sieom  r.  Pattt  94  Ark.  161;  87  Aaa.  DOi^  i%  mI 
note;  EKfOfteOrate^  lS]ioiwa»206|  79  Aaa.  DeSi  681^  sad 


Dm.  1801.]  DuvLAP  v.  Snm.  148 

[br  Bavk.] 

DuNLAP  t;.  Stbbbb. 

an  OAUfOBHXA,  SM.] 
^miHUT  WW  IhETAITLT   OBTAniBD   BT    FbAUD — iQinTABLB  Rn.ISf.  — >A 

JvdgiiMiii  by  defmnlt  qauting  tiUc^  obteiiMd  upon  semoe  of  ■ammoiis  bf 
pBhiJeatioo,  will  bt  wt  ande  in  equity,  whsn  il  appears  that  the  oom- 
pluDaat  had  no  knowledge  of  the  penden<7  of  the  former  action  or  of 
Hn  fcndition  of  jndgment  therein  nntil  more  than  one  year  after  its  date^ 
that  he  was  the  owner  of  the  land  in  diepnte,  and  that  the  defendant  in 
efuty  knew  that  the  allegations  in  his  eomplaint  in  the  former  aotioa 
wwe  fdse^  and  that  he  seonred  an  order  for  serrioe  of  summons  by  pnb* 
fioation  by  means  of  a  false  aflBdavit. 

toonm. — Equitabls  Rkjxf  n  Gkavtbd  whsb^  bt  Awidbwt,  Mnh 
TMMM,  Fbaui),  OB  Othbbwisb,  a  party  has  obtained  an  unfair  adrantage 
il  proceedings  in  a  court  of  law,  without  negligence  on  the  part  of  tht 
adfwse  party,  nod  which  must  necessarily  make  that  court  an  instrn- 
■sat  of  injnatioe  unless  the  advantage  thus  gained  is  restrained. 

hiMMmm  OwtAimmD  bt  Fbaud — Falsb  AmDAvrr  —  Eqititablb  Bb- 
UBV. — The  presentation  of  a  willfully  false  aflSdaTit^  for  the  purpose  of 
shtaining  an  order  for  serriee  of  summons  by  publication,  is  an  act  of 
fraud  upon  the  court;  and  when  the  judgment  which  rests  npon  such 
service  is  Itself  nnoonscionabls^  and  was  obtained  without  the  knowledge 
of  the  dsfandant  therein,  it  will  be  set  aside  in  equity. 

hnoMMMm  Qbtaibbd  bt  Fraud  as  Bbs  Judicata. — Frand  in  obtaining 
a  Jadgnent  ia  not  oonduded  thereby,  when  the  defendant  therein  had 
aa  knowledge  of  the  penden<7  of  the  action,  could  not  have  proteoted 
kJB  i^ts  therein,  and  his  failure  to  defend  was  not  a  negligsiil  omiarica 
tnUa  pariL    In  such  ease  he  is  entitled  to  equitable  relief^ 

Wdkf  Quthrie^  and  Lee^  for  the  appellant. 

Chapmam  and  Hendrieh^  for  the  respondent. 

Db  Havkn,  J.  The  action  is  one  in  equity,  and  is,  in  effeoti 
to  set  aside  a  former  jndgment  between  the  parties,  whereia 
tbe  alleged  title  of  the  defendant  herein  to  the  land  described 
In  Uie  eomplaint  was  qnieted  as  against  all  claims  of  the  pros- 
tut  plaintiff,  The  findings  of  the  court  below  show  that  this 
judgment  was  obtained  by  default,  and  upon  a  service  of  the 
mnmoDS  therein  by  publication,  and  that  the  present  plaintiff 
bad  DO  knowledge  of  the  pendency  of  that  actioni  or  of  the 
twuHtioQ  of  said  judgment,  until  more  than  one  year  after  its 
'ite.  The  court  also  finds,  and  the  eyidence  is  sufficient  to 
tostain  these  findings,  that  in  point  of  fact  the  plaintiff  here 
vaa  the  owner  of  the  property  inyolTed  in  that  action,  and 
that  not  only  was  the  defendant  here  without  title,  but  that 
kt  knew  that  the  allegations  of  the  complaint  filed  by  him  for 
the  purpose  of  obtaining  the  judgment  referred  to  were  wholly 
Usa.    The  question  therefore  presented  is,  whether  a  judg- 
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ment  thus  obtained  is  beyond  the  reach  of  saccessful  attack  in 
a  court  of  equity.  The  legal  effect  of  this  judgment,  if  pe^ 
mitted  to  stand,  is  to  digest  plaintiff  of  all  title  to  his  propertyt 
in  favor  of  one  who  has  succeeded,  by  a  oomplianoe  with  the 
mere  forms  of  law,  in  obtaining  such  judgment,  and  that,  too, 
without  the  knowledge  of  plaintiff,  and  therefore  when  it  was 
morally  impossible  for  him  to  defeat  it  We  think  the  plain- 
tiff is  entitled  to  the  relief  which  he  asks,  not  only  upon 
authority,  but  upon  the  plainest  principles  of  justice.  '*ln 
general,  it  may  be  stated  that  in  all  cases  where,  by  accident, 
or  mistake,  or  fraud,  or  otherwise,  a  party  has  an  unfair  ad* 
yantage  in  proceedings  in  a  court  of  law,  which  must  neoee- 
sarily  make  that  court  an  instrument  of  injustice,  and  it  is 
therefore  against  conscience  that  he  should  use  that  advantage, 
a  court  of  equity  will  interfere,  and  restrain  him  from  using 
the  advantage  which  he  has  thus  improperly  gained":  Storj'i 
Eq.  Jur.,  sec.  885.  In  order  to  justify  the  application  of  this 
rule,  it  must  appear  not  only  that  the  judgment  against  which 
relief  is  sought  is  unjust  and  unconscionable  in  itself,  but  that 
the  person  against  whom  it  was  rendered  was  not  guilty  of 
negligence  in  omitting  to  make  his  defense  in  the  original  ac- 
tion. The  facts  as  found  by  the  court  below  bring  this  case 
fully  and  clearly  within  the  operation  of  the  rule  of  equity 
just  cited.  In  the  first  place,  the  defendant  practiced  a  fraud 
upon  the  court  as  well  as  upon  the  present  plaintiff,  in  procu^ 
ing  the  order  for  the  publication  of  the  summons  in  the  action 
referred  to.  Under  section  412  of  the  Code  of  Civil  Procedure, 
a  plaintiff  is  entitled,  under  certain  circumstances,  to  procure 
such  an  order;  but  in  order  to  be  so  entitled,  he  is  required  by 
that  section  to  first  present  to  the  court  or  judge,  either  in  the 
form  of  a  verified  complaint  or  an  affidavit,  a  statement  of 
facts  showing  that  a  cause  of  action  exists  in  his  favor  against 
the  defendant  Such  an  affidavit  was  presented  by  the  de- 
fendant here  in  the  aotion  which  resulted  in  the  judgment  now 
sought  to  be  set  aside,  but  it  necessarily  results  from  the  find- 
ings of  the  court  that  not  only  was  the  defendant's  affidatit 
false  in  this  respect,  but  that  he  knew  that  it  was  false.  An 
affidavit  of  this  character  is  always  ex  parte.  The  absent  d^ 
fendant  is  not  present  to  impeach  it,  and  if  it  is  sufficient  in 
form,  the  court  cannot  disregard  it,  but  is  compelled  to  accept 
its  statements  as  true,  and  make  the  order  which  is  demanded. 
Under  such  circumstances,  a  plaintiff  who  seeks  to  avail  him- 
self of  the  statutory  mode  for  a  constructive  service  of  summons 
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must  exercise  good  faith  in  hiB  representations  to  tbe  court  or 
jadge.  He  most  at  least  believe  that  the  affidavit  which  ho 
presents  is  true.  The  presentation  of  a  willfully  false  affidavit 
for  the  purpote  of  obtaining  an  order  for  service  of  the  sum* 
moDS  tor  publication  is  itself  an  act  of  fraud;  and  when  the 
judgment  which  rests  upon  it  is  itself  unconscionable,  and  was 
obtained  without  the  knowledge  of  the  defendant  therein,  it 
should  be  set  aside. 

It  is  claimed,  however,  that  the  fraud  here  complained  of  is 
coDcIoded  by  the  judgment  itself;  that  whether  the  defend- 
ant had  a  good  title  to  the  land  in  controversy  was  the  very 
matter  involved  in  the  former  action,  and  the  judgment  therein 
is  conclusive  upon  the  plaintiff;  and  in  support  of  that,  the 
ease  of  Uniud  8iaU9  v.  ThroehmorUn^  98  U.  8.  61,  and  other 
Amilar  cases,  are  cited.  But  the  rule  there  announced  is  only 
applicable  where  the  former  judgment  was  the  result  of  a  trial 
between  the  parties,  or  where  the  one  against  whom  the  judg- 
ment was  rendered  had  actual  notice  of  the  pendency  of  the 
action,  and  neglected  to  submit  his  proo&.  The  case  just 
mentioned  was  one  in  which  a  retrial  of  an  action  which  had 
been  once  fully  tried  was  asked,  and  can  have  no  kind  of 
bearing  here,  where  the  plaintiff  never  had  his  day  in  courts 
or  any  opportunity  to  make  his  defense  to  the  false  and  fraud- 
ulent daim  upon  which  the  judgment  against  him  was  based. 
Not  having  any  knowledge  of  the  pendency  of  that  action,  it 
was  an  absolute  impossibility  for  him  to  protect  his  rights 
therein,  and  his  failure  to  defend  was  not  a  negligent  omission 
on  his  pari.  It  is  this  difference  in  the  fisu^ts  which  brings  the 
plaintiff  here  within  the  protection  of  the  exoeption  to  the  gen- 
eral rale  which  was  acted  upon  in  United  8iat$9  v.  Throch^ 
Morton,  98  U.  S.  61,  and  the  existence  of  which  exoeption  was 
not  only  admitted  in  the  opinicm  of  the  court  in  that  case,  but 
was  afterwards  applied  in  I7mlod  SUxJUi  v.  Jfinor,  114  U.  8. 
238.  In  the  case  of  ^datnt  v.  8€eor^  6  Kan.  642,  it  was  held 
by  the  supreme  court  of  that  state  that  a  judgment  based  upon 
a  fdse  and  firaudulent  claim  should  be  set  aside,  where  tbe 
defendant  therein  had  only  been  served  by  publication,  and 
did  not  have  actual  notice  of  tbe  pendency  of  the  action.  In 
romUns  V.  TbrnUno,  11  N.  J.  Eq.  612,  the  court,  while  refusing 
relief  upon  the  facts  before  it,  recognized  the  justice  of  reliev- 
ing a  defendant  from  an  unjust  judgment  obtained  without 
his  knowledge.  It  is  there  said:  ^  The  usual  ground  upon 
which  a  court  of  equity  refuses  to  interfere  with  a  judgment 
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l0|  because  tbe  defendant  ehonld  have  protected  htmeelf  in  the 
oonrt  where  the  judgment  was  obtained.  In  a  ease  like  tbe 
present,  of  foreign  attachment,  where  the  proceeding  is  in  wny 
and  the  judgment  is  obtained  without  the  knowledge  of  the 
defendant,  and  tbe  proceedings  are  all  necessarily  ex  parie^  it 
would  be  hard  indeed  if  this  court  could  not  interpoee  to  pro* 
tect  a  party  against  the  fraud  of  the  plaintiff.  Tbe  propriety 
of  this  court's  interfering  in  such  cases  is  too  obvious  to  require 
its  vindication.''  In  the  case  of  Irvine  v.  Leyh^  102  Mo.  200,  the 
supreme  court  of  Missouri  state  what  we  deem  the  true  rule 
to  be  applied  here.  After  referring  to  the  case  of  United  SUUm 
V.  Throchnorton,  98  U.  S.  61,  and  other  cases  following  it,  the 
court  say:  ^'The  principle  thus  so  strongly  stated  in  the  cases 
cited  proceeds  upon  the  ground  that  the  party  had  an  oppor- 
tunity  to  appear  and  interpose  the  defense  in  the  suit  in  which 
the  judgment  complained  of  was  rendered.  The  cases  before 
cited  are  those  in  which  the  defendant  in  the  first  suit  appeared, 
or  had  actual  notice  of  the  suit,  and  might  have  interposed  the 
fraud  as  a  defense.  In  all  such  cases  the  issues  made  by  the 
pleading,  or  which  might  have  been  made,  are  justly  regarded 
as  settled  and  merged  in  the  judgment,  leaving  collateral 
matters  only  open  to  investigation.  But  in  our  opinion,  the 
rule  of  the  cases  cited  cannot  be  applied  in  all  of  its  strictness 
to  a  case  where  the  defendant  has  been  brought  in  by  news- 
paper notice  only,  and  had  no  actual  notice  of  the  jBuit^  and 
as  a  consequence,  had  no  real  opportunity  to  defend.  The 
rule  must  be  applied  to  those  cases  where  the  reason  upon 
which  it  is  founded  admits  of  its  application.  But  to  entitle 
the  plaintiffs  to  the  relief  which  they  asked  and  procured  in 
the  case,  it  is  not  enough  for  them  to  simply  show  that  Leyh 
had  no  valid  cause  of  action  against  them.  They  must  at 
least  show  that  the  claim  was  founded  upon  or  conceived  in 
fraud,  and  that  the  machinery  of  the  law  was  resorted  to  for 
the  purpose  of  enforcing  what  was  known  to  be  a  fraudulent 
demand."  The  facts  found  by  the  court  here  fully  satisfy  the 
rule  as  held  in  the  case  just  cited.  That  rule,  it  seems  to  us' 
gives  to  one  obtaining  a  judgment  against  another  without  a 
trial,  and  without  his  knowledge,  sufficient  protection.  Its 
Application  to  the  facts  of  this  case  must  result  in  an  aflKrm- 
mnce  of  the  order  appealed  from. 

Appeal  from  judgment  dismissed;  order  denying  motioD  te 
new  trial  affirmed. 
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BiATTTy  C.  J.,  cononrring,.  I  oonoor.  It  appears  that  Dun- 
hip  was,  without  any  fault  of  his  own,  deprived  of  the  oppor- 
tunity of  ioterpoeing  a  perfect  defense  to  the  action  of  Su^re 
▼.  Dwdap;  and  it  is  alleged  in  the  complaint  herein,  and 
found  by  the  oonrt,  not  only  that  the  allegations  of  the  com- 
plaint in  the  former  action  were  antme,  but  that  Steere  at  the 
time  knew  they  were  false.  The  evidence  is  sufficient  to  sus- 
tain ibis  finding,  at  least  so  far  as  the  complaint  in  the  former 
action  counted  upon  a  title  by  prescription;  but  there  is  noth- 
ing to  show  that  Steere  in  fact  knew  that  his  tax  title  was 
void,  though  such  knowledge  is  by  the  law  imputed  to  him. 
The  case,  then,  presents  these  features:  Steere  sues  Dunlap 
npoQ  a  claim  which  he  knows  to  be  false.  He  obtains  an  order 
for  publication  of  summons,  based  upon  the  two  grounds  that 
Dunlap  has  departed  from  the  state,  and  cannot,  after  due 
diligence,  be  found  within  the  state.  His  affidavit  is  in  itself 
sufficient  to  justify  a  finding  that  these  grounds  exist;  and  a 
judgment  entered  upon  Dunlap's  default,  after  publication  of 
summons,  is  not  void,  and  cannot  be  set  aside  upon  motion, 
unless  the  motion  is  made  within  a  year:  Code  Civ.  Proc.,  see. 
463.  Can  it,  then,  be  annulled  by  suit  in  equity  after  the 
year?  I  think  it  clear,  on  principle,  that  in  a  case  where  no 
rights  of  innocent  third  parties  are  involved,  a  judgment  so 
obtained  ought  to  be  set  aside,  upon  the  ground  that  it  was 
fraudulently  obtained;  the  fraud  consisting  in  taking  a  default 
judgment  upon  a  claim  made  in  bad  faith  against  a  defend- 
ant, who,  without  any  fault  on  his  part,  is  prevented  from  in- 
teiposing  a  perfect  defense.  The  findings  of  the  superior  courts 
thOTefitte,  which  are  supported  by  the  evidence,  are  themselves 
sufficient  to  support  the  judgment;  and  the  order  denying  de- 
fendant's motion  for  a  new  trial  should  be  affirmed. 


flsfMBt  Oowt  OommiMloBW  VmioImI  prepared  an  opinimi  ia  Daparimeiit 
b  ttn  oMi^  whkii  WM  njaoM  by  the  eourt  in  Bank,  and  the  foregoing  opin- 
M  edopted  in  lion  theraoC. 

la  the  opntun  prepajred  bj  Jvdge  Vaaolief,  he  atated  that  tha  porpooa  of 
^■elioa  vaa  to  annol  aformer  jadgment  of  the  aamo oonrt  between  the  aame 
pvtiM^  at  to  the  aamo  Iota,  and  to  enjoin  its  exeoutaoa.  He  alao  atated  that 
tte  eoart  below  found  that  lud  Jadgment  was  obtaizied  by  default  npon  aer- 
^  of  nmnooa  bj  pablioatioB  aa  reqnired  by  law;  that  the  affidavit  npon 
^^Mh  the  order  for  the  pnUioatlon  of  aaid  amnmons  waa  proonrod  was  defeat* 
ivo  and  aatraa  in  otattng  that  the  present  plaintift  Dnnlap^  had  departed 
froai  the  state,  and  that,  after  duo  dUigenoe,  he  ooold  not  be  found  thereia* 
Jsdge  Vsndief  was  of  opinion  that  the  findings  of  the  oonrt  below  ware  not 
jaatifisd  hj  tho  oridenoe.     He  said:  ''The  only  evidenoe  to  anstain  this  And- 
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lag  is  the  testimony  of  the  plaintifl^  Dnnlap^  to  the  efleot  iiuil  altlioii^  be 
departed  from  this  state  In  1879,  he  retained  to  Inyo  CSonnty,  In  tfak  static 
in  the  spring  of  1881,  where  he  openly  and  pablicly  resided  and  worked  as 
a  miner  and  farmer  from  that  time  until  1887;  that  he  never,  dnring  thai 
time,  saw  the  newspaper  in  which  the  sammoos  was  pnbliahed,  nor  had  any 
actual  notioe  of  the  publication  of  summons,  or  of  the  pendenoy  of  the  fonnsr 
suit;  that  he  left  Mr.  Boyce  in  charge  of  the  lots  when  he  departed  from  tiie 
state,  but  did  not  inform  Boyce  that  he  intended  to  leave,  or  where  he  was 
going;  and  that  he  never  oommunicated  with  Boyoe  or  any  other  peraon  in 
Los  Angeles  County  during  his  absence^  until  1887.  Hue  testimony  has  no 
tendency  to  prove  that  the  affidavit  was  not  made  in  good  faith.  The  aft* 
davit  is  sufficient  to  show  that^  'after  due  diligence^*  Dunlap  ooold  not  be 
found  'within  the  state.'  This,  with  the  other  faots  therein  stated.  Justified 
the  order  of  publication:  Code  Oiv.  Proo.,  aeo.  412;  Forbm  r,  Hfdtt  31  OsL 
848;  lAgart  v.  CaU/omia  SotUhem  R  B.  Co.^  76  OaL  6ia  The  publioatiai 
of  the  summon?  according  to  the  order  was  service  of  it  upon  the  dafimdan^ 
having  the  same  effect  as  if  served  by  either  of  the  other  modes  preeoribed  bj 
the  code  (Code  Civ.  Proc,  sees.  418;  416),  exoept  that  In  ease  of  aarriee  bj 
publication  alone,  the  defendant,  on  a  proper  showing,  may  be  allowed  to 
answer  to  the  merits  of  the  action  at  any  time  within  one  year  after  the  rsa- 
dition  of  the  judgment:  Code  Civ,  Proo.,  see.  478.  After  tha  expinUumef 
one  year,  the  judgment  by  defanlt,  upon  sorvioe  of  •nmmona  by  pnUioatioB, 
is  just  as  oonclasive  as  if  it  had  been  rendered  upon  personal  sarvioe^  end 
will  not  be  opened  or  set  aside  by  a  court  of  equity,  exoept  on  the  ground  of 
fraud,  accident,  mistake,  or  surprise,  by  which,  without  any  fault  or  ne^ 
gence  on  his  part,  the  defendant  was  prevented  from  making  a  nioritorioas 
defense:  Unked  8UUe»  v.  Tkroekmorton,  88  U.  S.  68;  ZeUm-badk  r.  AUmbifg^ 
67  CaL  298;  Amador  O.  S  M.  Co.  r.  MUehell,  69  CaL  179s  MaaOeir.  AoiB 
29  CaL  448;  Boston  v.  Uafnu,  33  CaL  82;  Phdpt  r.  Ptabodg,  7  Od.  ML 
Upon  a  suffident  affidavit^  the  court  found  and  determined  that  the  dofen^ 
ant  in  the  former  action  could  not,  'after  due  diligence^  be  found  within  te 
atate^'  and  so  recited  in  the  order  of  pnUioation.  This  Jadiotal  datorauB^ 
tion  of  the  fact  la  ooncluaive  as  against  the  mere  testimony  of  the  plaintiff 
that  he  waa  in  Inyo  County,  in  this  state,  at  the  time  the  former  aotloa  wm 
commenced,  and  when  the  order  of  pnblioation  waa  made,  and  that,  in  Ui 
opinion,  personal  service  might  have  been  made  upon  him  there  by  the  exer- 
cise of  due  diligence.  There  is  no  pratense  that  the  plaintiff  in  tlia  forosr 
action  knew  or  had  any  reason  to  believe  ttiat  the  defendant  waa  in  Inye 
County.  Nor  is  there  any  evidence  tending  to  prove  that  the  acta  of  dfli^ 
genoe  stated  in  the  affidavit  were  not  performed,  or  to  ahow  fraud  or  bed 
faith  on  the  part  of  the  plaintiff  in  that  aotioa  in  proenring  the  order  of  pub* 
lication.  Nor  is  there  any  averment  er  evidenoe  of  any  miatake^  moMmiM, 
or  surprise.  In  the  legal  sense  of  thoee  terms,  by  whieh  the  plaintiff  herein 
witiiont  fault  or  negligenee  en  hia  part,  was  prevented  from  making  his  de> 
fense  in  the  former  aotioa.  That  servioe  of  summons  by  publieation  ia  prop« 
in  an  aotion  to  quiet  titie  to  land  in  thia  atate  waa  expressly  deeidad  in  the 
late  ease  of  Pehfcins  V.  ffaMam,  86  CbL  680;  21  Am.  St.  Repw  67.  Itfoilovs 
that,  for  aught  that  appears  by  the  record  in  thia  oase^  the  former  jndgnMBl 
is  ooncluaive  evidenoe  that  the  appellant  la  the  owner  of  the  lota  la  qaeetisa^ 
and  that  the  findings  of  the  trial  oourt  to  the  eontraiy  are  not  Jnatilled  by 
the  evidenoe.  I  think  the  appeal  from  the  judgment  ahoald  be  diiBMSS^ 
that  the  order  denying  a  new  trial  should  bo  ravanac^  and  a  m&w  ^M 
granted." 
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luSft  llafbrisndy  Is  dfasMitbg,  owiunired  ia  the  epliilon  prepared  by 

OmmSmamM  T«Mttaf|  Mid  added  tb»«^  ^  bis  opinioa,  the  eridenoe  did  aol 

tke  iiidiag  •(  the  lover  eooHk  the*  ■«  the  tiine  ef  ilM  raaditioD  of  tt^ 

Jadgneat^  Bteere  wae  not  **the  owner  ol  the  eaid  property,  nor  any 

perl  thereel^  and  liad  no  li^ti  titU,  or  intereat  of  any  eort  therein,  aU  el 

vhieh  he  veil  know.*    In  the  former  aotion,  Steere  alleged  ovnerahip,  poe- 

MMion,  and  edreree  poeeeeaion  for  fire  yeara,  and  relied  upon  title  based  on 

a  tax  deed,  ae  v«a  aa  opoa  adTerae  poeeeeaion.    In  the  preeent  aotion,  Dnn* 

kp  aUegea  that  tho  only  olaim  whieh  Steere  had  ia  founded  on  aooh  tax  deed, 

vhidh,  together  vith  the  oertifioate  of  pnrchaae  vhioh  preoeded  it^  ia  aet  ont 

fak  fan  ia  hta  eomplaiaty  and  abowa  that  it  did  not  oooTey  title  beoanae  of  ita 

ova  dafeeti  and  the  defeota  in  anoh  certificate.    Bach  "  attack  vpon  Steere'a 

dead  ii  at  leeet  oxtremely  technical,''  aaid  Jvdge  MoFHiaad,  ''and  it  doee 

not  aapport  the  finding  of  frandnlent  petaonal  intent  againet "  Danlap.    *'And 

the  ealy  ether  eTidanee  tending  to  aapport  the  aaid  finding  rektea  to  Steere'a 

pwMaioB,  and  aaanming  that  it  ahowa  a  want  of  adrerae  poaaeasion,  there 

vas  BO  warrant  for  the  general  ihiding  that  be  veil  knew  that  be  bad  no 

rifht  or  intereat  el  any  eort."    In  the  dioaenting  opinion  rendered  by  Jndge 

Fatanon,  and  in  which  Judge  Qarontte  concurred,  the  ground  was  alao  taken 

that  te  findingi  of  the  lover  courts  above  act  forth,  vere  not  aaatained  by  the 

avidenea.    In  order  to  make  the  rule  announced  in  the  opinion  adopted  by 

the  eourt  applioable^  the  eridenoe  muat  abov  dearly  "  that  the  party  charged 

vilh  band  deliberately  eommenoed  and  proaeouted  bis  action  vith  intent  to 

dabaad  hie  adrenaiy,  knoving  that  hia  claim  vaa  baaeleaa  in  lav  aa  veil  aa 

ia  faeL"   Judge  Patereon,  after  atating  thia  propoaitionv  contended  that  the 

tndoica  in  thia  oaae  failed  to  ahov  any  action  taken  by  Steere  in  bad  faith; 

aad  atated  anch  eridence,  in  snbatance,  aa  followa:  Danlap  testified  that  he 

laft  eae  Boyea  fa  diai^  of  the  property  aa  hia  agent  in  1878^  that  be  re* 

saved  rant  for  the  property  only  one  year,  vben  he  oeaaed  to  make  inquirieo 

•beat  i^  beeauae  ha  had  loot  the  addreaa  of  Boyce,  although  the  latter  reaided 

in  the  snail  town  of  Santa  Monie%  vhere  the  property  vaa  aitnated.    Boyce 

tMtifisd  that  Dnnlap  left  the  property  in  bis  bands  to  aell,  and  in  the  mean 

tima  te  eelleet  the  rente;  that  the  laat  time  that  he  aav  Dunlap  vaa  in  Jan* 

laiy,  18711;  **that  Steere  called  upon  him  aereral  timea  and  inquired  very 

■jwaatly  vhere  DnaUp  could  be  f oand;  that  be  came  to  aee  about  getting 

wrviea  ea  him;  that  Steere  vaa  inclined  to  puah  matters,  and  that  he, 

Boye^  wae  a  little  indifferent  about  the  matter;  that  Steere  claimed  to  bare 

s  tu  deed  for  the  proper^,  and  asked  bim,  Boyce,  how  soon  he  could  hear 

horn  Dvnlap^  aad  that  he  told  him  be  thought  be  vould  hear  from  him  in 

Ihtast  four,  or  lire  veek%  probably.    Milner,  under  whom  Steere  claim% 

|iid  ths  taxea  on  the  property  for  the  yean  1879-80, 1880-81, 1882-83, 1883- 

M;  aad  vben  the  defendant  pnrcbaaed  from  him,  be  repaid  the  amount  of 

tusa  which  Milner  had  thua  paid.     Milner'a  certificate  of  aale  from  the  tax 

aJlaatoi  vaa  dated  March  4,  187^    Vhe  eridence  ia  entirely  consistent  vith 

thi  theaty  ef  the  good  Uitik  U  Steere  in  the  prosecution  of  his  suit.    The 

•ucaaMtaaeea  ahov  that  ha  beliared  himadf  to  be  the  owner  of  the  land. 

Ha  paid  a  ralaabla  conaideration  for  the  tax  title,  and  he  and  his  grantor 

piid  tibe  tazee  aaaeaaed  upon  the  land  every  year  except  two  after  1878.    If 

W  bad  deaired  to  perpetrate  a  fraad  upon  Danlap,  it  ia  not  at  all  probable 

that  ha  weald  have  importuned  Boyce  ao  often  to  discover  the  very  fact 

vhieh  would  have  effectoally  prevented  him  from  making  the  affidavit^  and 

pnaeriag  the  order  for  publication.    It  ia  aaid  that  it  must  be  presumed  be 

kw  his  tax  deed  vas  invalid.    I  do  not  think  any  such  preaumption  ahould 
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b»  faidalgedf  ha%  if  il  max,  it  oerUiiily  !■  nok  ralBeieot  to  mbHoI  Ub  tf  » 
wfllfal  And  deliberafto  attompt  to  dofrnd,  wfam  it  ii  admitted  or  ifpMt 
thai  te  paid  »  Talnablo  oonsidoratlon  for  tho  tax  tiftltb  md  wdoorwd  ii 
food  futh  to  fiTO  the  def endaat  in  tho  aetioD  pewnnal  aotioe  ol  Ike  elaiai 
■ot  itpw  Onio  wont  oonstroetioQ  that  oaa  be  fairly  pat  vpon  the  eoodact  of 
fiteoro  ia,  that  he  had  a  donbtaa  to  tho  Talidity  of  hU  tiOe^  and  eooght  the 
aid  of  tho  oonrt  to  aotUe  tho  matter  hi  hie  favor.  Thia  ho  had  tho  right  to 
da  Ho  Imow  that  plaintiff  waa  olaimlng  thiongh  hie  agent  tho  right  of 
ieeriom,  and  to  ooUoot  tho  renter  There  ia  no  oridenee  that  any  one 
adriaed  8teore  that  hia  tax  deed  waa  invalid.  FrobaUy  not  one  man  iaa 
thooaand,  ontaide  of  the  profeesion^  would  have  known  that  tho  deed  wm 
▼old.  The  ^eation  of  ownerihip^  and  the  qneetlon  whother  one  has  heU 
advorae  poeeeiiion,  are  qneationa  ao  mizod  with  law  that  a  atatoBMut  in 
Hon  thereto  by  a  layman  ahoiild  not  be  regarded  with  great  atriotnei 
BQUxrr— Bniiivnu>MJin>0]fBNT0BTAiinn>BrFn4Vii.— Aparty< 
into  a  oonrt  of  equity  and  obtain  relief  from  a  Judgment  whioh  haa 
tained  agalnat  him  by  fraud,  aooident^  or  miatake  when  there  haa  been  ne 
negligenoo  or  fraud  on  hii  part:  Bremter  ▼.  AlexandaTf  16  Or.  94Bt  8  Am.  8i 
B^  801,  and  note;  Telkm  ▼.  ifofey,  46  N.  J.  Bq.  6a.  See  PIfieo  ▼.  CXdA^  11 
OaL  129;  86  Am.  St.  Rep.  169,  and  oxtendod  note.  But  tiie  fcand  upon 
whioh  ho  may  auooeoof ully  aeek  relief  niuat  be  oztrinaio  or  oollateral  to  te 
queations  examined  and  determined  in  the  original  action.  Heneo  fmn^ 
either  in  oommittiDg  perjury  or  in  proouring  a  witoeea  to  oomndt  it^  ia  net 
available  aa  a  ground  for  relief  in  equityi  Fi»  v.  Ookm,  91 CU.  ia9|  S6 
81.  Bep.  169^  and  note  166-171. 
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[fse  CAUFonaxA,  40Il] 

VBAVDULurr  CoMPoainoir  with  CRU>iroBa  —  SnouR  FmEwmummM,  —A 
eompoaition  agreement  between  a  debtor  and  hia  oreditora  ii  veld  if 
eeeret  paymento  aro  made  by  tho  debtor  or  hia  agent  to  prefet'red  orod* 
itora  beyond  their  |>ro  rata  ehare  under  the  agreement|  and  tho  rule  ii 
the  same  when  such  paymenta  are  made  by  frienda  or  relativoB  of  the 
debtor,  with  hia  knowledge,  to  induce  a  creditor  to  iign  tho 
although  iQob  paymento  were  not  made  out  of  tho  debtor^a 

Fravditlbht  Ck>ifPosinov  with  CnnDnoua — VioiiATioir  cm 

—  A  compooition  agreement  ia  an  agreement  aa  well  botwoon  tho  «fed* 
itora  as  between  the  oreditora  and  their  debtor,  by  whioh  eaeh  oredifeor 
agroee  to  reoeive  the  sum  fixed  by  the  agreement  in  full  of  hie  debt;  and 
a  iooret  agreement,  by  whioh  a  friend  of  tho  dobtor  undertakea  to  pi^ 
to  one  of  the  oreditora  more  than  hii  pro  rata  ahare^  to  induce  him  te 
unite  in  tho  composition,  though  tho  debtor  ia  not  a  party  tharoto^  and 
hia  assets  are  not  dimimahed  thereby,  ia  as  much  of  a  firand  upon  tlM 
other  oreditora  aa  if  aneh  agreement  waa  directly  botwoon  tho  debtor  and 
such  creditor.  Such  an  agreement  violates  tho  equity  and  mutual  con- 
6dence  between  the  creditors  upon  which  tho  composition  ia  based,  and 
renders  it  void. 

OlMnmwioii  or  Plbdgbd  Stock.  —  Where,  in  an  action  to  recover  for  the 
conversion  of  stock  valued  at  eighteen  thousand  dollars,  and  pledged  as 
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tteiuity  lor  >  loan  of  eight  thouand  doQtn^  it  Appaan  tlial  the  prinoipal 
of  the  loan  waa  paid  at  tha  time  of  demand  and  refneal,  the  pledgee  !■ 
gaillj  of  oonvenioD,  althoogh  at  that  time  there  waa  intareat  to  ilia 
amoant  of  thirtjr-aeTon  doUan  dne  on  the  loan,  whioh  waa  overlooked  hy 
both  partiai^  and  naithar  demanded,  tendered,  nor 


Acnoir  to  recover  the  Bum  of  eighteen  thousand  dollars  for 
the  ecmversion  of  mining  stock  valued  at  that  sum,  and  also 
to  B6t  aside  a  composition  agreement  between  a  debtor  and  hit 
ersditors.    Judgment  for  plaintiffs,  and  defendants  appeal* 

JakmB.  Jarboe^  W.  8.  Gw^eUow^  and  Edward  B.  Taylor,  te 
the  appellanta. 

Waldemar  J.  TubIo^  for  the  respondents. 

McPablahd,  J.  The  main  question  in  this  case  is  about 
the  validity  of  a  composition  deed,  by  which  the  respondents 
and  the  other  creditors  of  appellants  agreed  to  receive  pro  rata 
the  proceeds  of  the  sale  of  appellants'  assets,  and  thereupon  to 
release  them  from  all  claims  and  demands.  Respondents 
contend  that  said  agreement  is  invalid,  because  a  fraudulent 
preference  was  given  to  certain  of  the  creditors  who  signed  it, 
and  the  court  below  so  found.  The  court  found  as  facts  that 
some  of  the  creditors  at  first  refused  to  sign  the  agreement^ 
and  that,  to  induce  them  to  sign,  '*  some  of  the  relatives  and 
friends  of  the  defendants  did  pay  such  creditors  the  full  amount 
of  their  several  demands,  with  the  knowledge,  but  without  the 
direction,  of  the  defendants,  and  not  out  of  the  assets  of  the 
said  defendants,  nor  under  any  promise  or  expectation  of  re* 
{Mtyment,  and  thereby  did  make  a  preference  of  such  creditorSi 
and  induced  them  to  sign  the  said  composition;  and  that  such 
creditors  did  receive  a  larger  proportion  or  sum  than  secured 
by  said  agreement;  of  all  of  which  facts  the  plaintiffs,  at  the 
time  of  signing  such  composition,  were  ignorant,  and  upon  the 
dijBCOTery  thereof  notified  the  defendants,"  etc 

We  think  that  the  ruling  of  the  court  below  was  right,  and 
in  line  with  the  current  of  authorities.  The  general  rule  is 
€<MTectly  laid  down  in  Story's  Equity  Jurisprudence,  sec.  378; 
i^d  we  stated  it  quite  fuUy  in  the  recent  case  of  ffBrien  v. 
QnenAaum^  92  CaL  104.  It  is  strenuously  argued  by  oounsel 
for  appellants  that  the  principle  does  not  apply  here,  for  the 
reasons  that  the  payments  to  the  preferred  creditors  were  not 
made  by  the  debtors  or  their  agents;  and  particularly  that 
the  payments  were  not  made  out  of  the  debtors'  assets, — that 
it,  OQt  of  the  actual  and  disposable  property  which  they  then 
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Iiad.  It  is  to  1>e  notieed,  however,  that  tbe  appellants  knew 
of  these  secret  payments  to  preferred  creditors;  and  as  the 
utmost  good  faith  is  required  in  snch  transactions,  the  ap> 
pellants  can  hardly  he  said  to  he  innocent  of  the  impoeitioD 
practiced  upon  respondents.  But  beyond  all  that,  the  rule 
does  not,  by  any  means,  rest  solely  upon  tbe  participation  of 
the  debtor  in  the  fraud  and  the  diminution  of  the  achud 
assets.  In  a  composition  agreement,  each  creditor  is  a  partj 
as  to  each  other  creditor,  as  well  as  to  the  debtor.  "  Credi- 
tors sign  upon  the  consideration  that  others  sign  iii>oa  the 
same  terms;  and  if  they  are  deceived,  they  are  misled  into 
an  act  to  which  they  might  not  otherwise  have  assented": 
See  Story's  Eq.  Jur.,  sec.  879,  and  notes.  SdUnger  v.  EarU, 
82  N.  Y.  893,  was  a  case  where  a  brother-in«law  (as  in  tbe 
ease  at  bar)  had  given  his  note  to  induce  a  creditor  to  sign  a 
oomposition  deed;  and  in  the  opinion  of  the  court  in  that 
ease  there  is  aptly  expressed  the  views  which  are  determina- 
tive of  the  point  in  question  i^ainst  appellants  in  the  case  at 
bar.  The  court  say:  ^*The  agreement  between  the  plaintiff 
and  the  defendants,  to  secure  to  the  latter  payment  of  a  part 
of  their  debt  in  excess  of  the  ratable  proportion  payable  under 
the  composition,  was  a  fraud  upon  other  creditors.  Tbe  iset 
that  the  agreement  to  pay  such  excess  was  not  made  by  the 
debtor,  but  by  a  third  person,  does  not  divest  the  transaction 
of  its  fraudulent  character.  A  composition  agreement  is  an 
agreement  as  well  between  the  creditors  themselves  as  b^ 
tween  the  creditors  and  their  debtor.  Each  creditor  agrees 
to  receive  the  sum  fixed  by  the  agreement  in  full  of  his  debt 
The  signing  of  the  agreement  by  one  creditor  is  often  an  in- 
ducement to  the  others  to  unite  in  it  If  the  composition 
provides  for  a  pro  rata  payment  to  all  the  creditors,  a  secret 
agreement,  by  which  a  friend  of  the  debtor  undertakes  to  pay 
to  one  of  tbe  creditors  more  than  his  pro  rata  share^  to  induce 
him  to  unite  in  the  composition,  is  as  much  a  fraud  upon  tbe 
other  creditors  as  if  the  agreement  was  directly  between  the 
debtor  and  such  creditor.  It  violates  the  principles  of  equity 
and  the  mutual  confidence  as  between  creditors  upon  which 
the  agreement  is  based,  and  diminishes  tbe  motive  of  the 
creditor  who  is  a  party  to  the  secret  agreement  to  act  in  view 
of  the  common  interest  in  making  the  composition.  Fair 
dealing  and  common  honesty  condemn  such  a  transaction.'' 

2.  We  think  that  there  was  sufficient  evidence  to  support 
the  finding  of  the  court  that  the  shares  of  stock  mentioned  la 
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the  complaint  were  deposited  bj  respondents  witb  the  appel- 
lants as  security  for  certain  loans  of  money  made  by  the 
latter  to  tiie  former,  and  not  upon  any  other  account;  and 
that  when  respondents  demanded  said  stock  of  appellants, 
then  was  due  upon  said  loan  account  eight  thousand  doUarSi 
aod  thirfy-seTen  dollars  interest.  At  the  time  of  the  de- 
mand, respondents  paid  to  appellants  (and  the  latter  received 
it)  the  said  eight  thousand  dollars,  but  nothing  was  said 
about  the  thirty-seven  dollars  for  interest,  and  it  was  not 
paid.  And  it  is  now  contended  by  appellants,  among  other 
thingii^  that  respondents  did  not  establish  a  technical  conver* 
doQ  of  the  stock  mentioned  in  the  complaint^  because  said 
thirty-seven  dollars  was  not  paid  or  tendered.  But  it  is  evi« 
dent  that  the  item  of  interest  was  overlooked  or  forgotten  by 
both  parties.  Appellants  did  not  refuse  to  deliver  the  stock 
because  this  item  of  interest  was  not  tendered.  They  re- 
eei?ed  the  eight  thousand  dollars  as  the  amount  due  on  the 
loan,  and  did  not  demand  or  call  attention  to  the  interest 
Thej  delivered  to  respondents,  at  the  time  they  received  the 
eight  thousand  dollars,  other  stocks,  which  had  been  pledged 
m  the  same  way;  and  they  evidently  refused  to  deliver  the 
stocks  mentioned  in  the  complaint  because  they  contended,  as 
they  still  contend,  that  they  were  held  upon  the  stock  account 
ts  well  as  upon  the  loan  account.  Under  these  circumstances, 
and  without  considering  other  views  presented  on  the  ques* 
tion  by  ooonsel  for  respondents,  it  is  sufficient  to  say  that  the 
item  of  interest  was  so  small  when  compared  with  the  eight 
thousand  dollars  received,  and  the  eighteen  thousand  dollars* 
worth  of  stock  involved,  that  we  are  justified  in  determining 
the  point  against  appellants  upon  the  maxim,  De  minimU  aea 
carat  bs. 
Judgment  and  order  aflSrmed. 


ItatQa  an>  Casiiffoa^-  WwLAVDUhun  ObMFOsmotf.  -» A  eonpoiiMcNi 
9p9tmmA  !■  void  as  to  all  inaooaat  partiM  wfam  there  is  aa  agreement 
^■•ea  the  deMor  and  one  of  his  ereditora  whereby  the  latter  ia  given  anjr 
Vnfimeea  over  the  othen:  WhMe  t.  KmiK,  107  N.  Y.  618;  1  Am.  Si  Bep. 
^  tad  note.  A  eompoeitlon  ia  invalidated  where  an  attorney  aeoretly 
•Marm  ene  of  tiie  oreditors  of  hia  blient  a  earn  in  eocoeaa  of  the  jno  rata 
Moepfeedby  the  o^mt  ereditora:  Bmik^Oomnmwr.  SoOer.  88  Ma  S7|  67 
Aai.  Bep.  86%  asd  extended  aotOi  A  note  leorotly  given  by  a  debtor  to 
«•  of  hia  orodttora  for  the  balaaoa  of  hie  debi  to  indnoo  him  to  Join  in  a 
la  voids  WiUbw.  Marm,  68  Tex.  468;  61  Am.  Bep.  666. 
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[Ih  Bank.] 
Ex   PARTE    GOBDAN. 

[98  Oaufoehxa,  478.] 

CbimiiFf  — Jimmmwioy  —  Obdsb  to  Show  OAum  nr  PxRioir  —  Hjlbui 
OoKPUB.  —  Whei«  A  paity  is  m^raly  ■ummoned  under  mn  order  ol  ooorl 
to  appear  in  person  and  riiow  eanae  why  he  ahonld  not  "be  punished  for 
oontempt  in  failing  and  refosing  to  obey  a  prior  order  of  oonit^  he  has 
the  right  to  appear  by  attorn^.  That  part  of  the  order  oommanding 
him  to  appear  in  person  is  beyond  the  Jnrisdietion  of  the  ooori.  If  hi 
does  Bo^appear  by  attorney  and  ofiiBrs  to  show  eanse^  an  order  for  his  ir 
rest  for  oontempt  in  not  appearing  personally  is  without  jurisdiotie% 
and  he  is  entitled  to  his  disoharge  on  habeaM  eorpui, 

J.  D.  Sullivan  and  James  0,  Maguire^  for  the  petitioner. 
Henry  L  Kimahky  and  21  /.  Crowley^  for  the  respondent 

McFabland,  J.  The  petition  herein  is  by  Solomon  Ctordan, 
praying  that  Robert  Gordan  may  be  restored  to  his  liberty. 

The  facts  are  as  follows:  Robert  Gordan  was  plaintiff  in  an 
action  for  divorce  against  his  wife,  Blka  Gordan.  Jadgment 
was  rendered  in  said  case  in  favor  of  plaintiff  therein,  on  De- 
cember 8,  1887,  granting  the  divorce,  but  providing  that  tba 
infant  child  of  the  parties,  Leah  Grordani  until  further  order, 
"  be  placed  in  the  charge  and  custody  of  the  grandmother, 
Sarah  Patek,  to  be  by  her  sustained  at  the  expense  of  the 
plaintiff,  Robert  Gordan/' 

In  January,  1890,  the  said  Sarah  Patek  filed  a  petition,  in 
which  she  stated  that  Gordan  had  been  paying  her  twenty- 
live  dollars  per  month  for  the  support  of  said  child  down  to 
November,  1889;  that  for  November  and  December,  1889,  bo 
had  not  paid  anything;  and  that  twenty-five  dollars  per 
month  was  not  sufficient  She  prayed  that  the  court  order 
him  to  pay  fifty  dollars  for  the  two  back  months,  and  for  the 
future,  forty  dollars  per  month.  Gordan  answered,  and  set  op 
various  reasons  why  such  order  should  not  be  made.  After  a 
hearing,  the  court,  on  January  25,  1890,  ordered  him  to  pay 
said  fifty  dollars,  and  also  thereafter  to  pay  said  Sarah  thir^ 
dollars  per  month.  There  seems  to  have  been  no  farther 
trouble  until  some  time  in  1891;  but  on  June  27«  1891,  the 
said  Sarah  Patek  filed  another  petition,  in  which  she  stated 
that  in  February,  1891,  said  Gordan  has  ceased  paying  said 
thirty  dollars  per  month.  Whereupon  the  court  made  an 
order,  on  June  27,  1891,  "  that  said  Robert  Gordan  be  and 
appear  in  person  "  before  the  court  on  July  3,  1891,  to  show 
cause  ^  why  he  should  not  be  punished  for  contempt  in  £al1- 
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fog  and  lefiisiDg  to  obey  "  the  order  requiring  him  to  pay  said 
thirty  dollars  per  month,  and  **  why  he  should  not  pay  the 
ooeta  reasonably  incurred  in  this  matter."  This  order  was 
•erred  on  Qordan  on  June  29,  1891,  in  San  Francisco,  where 
he  redded,  the  court  making  the  order  being  the  superior 
eoort  in  and  for  the  county  of  Solano.  On  said  July  3,  1891, 
said  Gordan  appeared  in  court  by  his  attorney,  Herbert  Choyu- 
bU,  who,on  behalf  of  Gordan,  offered  to  file  the  sworn  answer 
of  the  latter,  and  certain  afiBdavits  in  response  to  the  order  to 
show  cause.  Bat  the  court  refused  to  receive  the  affidavits,  or 
to  hear  the  proceeding  on  its  merits,  because  Gordan  was  not 
personally  present,  and  because  his  counsel  admitted  that 
when  last  seen  he  *' appeared  to  be  in  good  health,''  and  *' physi- 
cally able  to  attend  courf  Whereupon  the  court  ordered  the 
sheriff  to  call  the  said  Gordan  at  the  court-house  door,  and  no 
response  having  been  made  to  the  call,  the  court  entered  an 
crder  reciting  the  said  facts,  and  adjudging  that  said  Gordan 
was  guilty  of  contempt  in  not  appearing  personally  in  court, 
and  ordering  a  writ  of  attachment  to  issue  to  the  sheriff,  com- 
manding  him  to  arrest  said  Gordan,  and  hold  him  in  custody 
until  the  opening  of  the  court,  and  then  bring  him  before  the 
court  Pursuant  to  said  order,  such  writ  was  issued,  and  Gor« 
dan  was  arrested;  and  by  virtue  of  said  writ  the  sheriff  claims 
to  hold  the  said  Robert  Gordan. 

We  do  not  deem  it  necessary  to  examine  the  points  made 
by  petitioner,  that  the  original  order  to  pay  money  to  Sarah 
Patek  was  invalid  because  she  was  not  a  party  to  the  divorce 
suit,  and  that  the  alleged  contempt  having  been  committed, 
if  at  all,  without  the  immediate  presence  of  the  court,  there 
should  have  been  an  affidavit  stating  the  facts  constituting 
the  contempt,  as  provided  in  section  1211  of  the  Code  of  Civil 
Procedure.  The  alleged  contempt  for  which  Gordan  is  held 
in  custody  is,  not  the  refusal  to  obey  an  order  requiring  him 
to  pay  money,  but  his  failure  to  appear  in  person  in  response 
to  the  notica  to  show  cause. 

In  dvil  proceedings,  and  even  in  many  criminal  proceedings 
not  involving  a  felony,  a  party  may  appear  in  person  or  by 
counseL  Of  course,  in  proper  cases,  he  may  be  taken  under 
attachment  or  warrant  of  arrest;  and  within  certain  territo- 
rial limits,  a  person  may  be  compeUed  to  attend  court  as  a 
witness  by  the  process  of  subpcana.  But  in  the  case  at  bar, 
Gordan  was  merely  summoned  to  appear  in  court  on  a  certain 
day,  and  show  cause  why  a  certain  thing  should  not  be  done. 
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He  appeared  on  said  day  by  counsel,  and  offered  to  abow 
eanee.  This  he  had  a  right  to  do,  and  the  oonri  should  have 
proceeded  to  hear  aAd  determine  the  issne  before  it.  That 
part  of  the  order  which  commanded  him  to  appear  in  perscm 
the  court  had  no  power  to  made;  and  the  subsequent  order 
for  his  arrest,  for  not  appearing  personally,  had  no  juriadio- 
tional  basis. 

It  is  ordered  that  the  said  Robert  Gordan  be  dischargsd 
from  custody. 


Ooarnm — Rsusv  «r  Hasbas  Oobvus:  8m  •ztradsd  asli  ts  Jfaflb 
T,  Fwgk^  22  Aak  8k  B^pw  422|  B0ts  to  Omm^mmMk  v»  h&i^  21 
D6C48L 


BioHABDS  t;.  Grifvith. 

I!n  CAuroBnA,  4n.| 

Lonrs— pBioBiTT  bbtwbkn  Judqmiht  and  MoBTOAaB  Lnoia  — •  Wksa  s 
Moond  mortgage  Is  given  upon  ezpren  Agreement  tiwl  thefinlmoclBift 
■haU  be  latisfied  with  the  money  ftdTtnoed,  a  Judgment  ereditor  ef  the 
mArtgegor  whoee  Judgment  la  docketed  before  the  aatiafaetion  and  ami* 
aellatioa  of  the  fint  mortgage  or  the  reoording  of  tiie  aeoond  mortgage^ 
and  who  anboequently  pnrehaaea  the  premiaea  at  ezeentioa  aale  nader 
his  jndgment^  withont  notloe  of  the  agreement  or  nature  of  the  dualmtp 
between  the  parties  to  the  seoond  mortgage^  has  a  lien  siqpetisr  to  ths 
rights  of  the  seoond  mortgagee.  The  latter  Is  not  entitled,  as  Sfliiast 
saoh  pnrehasers,  to  be  sabrogated  to  the  righto  of  tiie  fint  mortgafsek 

Lnurs — PaiOBrrT  or — BuBaooATiosr.  —  A  lien  wfll  be  kept  alive^  vndsr 
some  oircamstanoes,  in  favor  of  one  who  has  paid  the  lien-holder^  altlioagh 
the  lattor  has  satisfied  and  dlsoharged  it  of  reeord,  hat  whore  Iks  aqaily 
is  alatent  one,  the  lien  wiU  not  be  kept  alifo  to  tba  prqjvdioa  ef  a  sa^ 
seqaent  bonaJUU  porehasei; 

H.  V.  Reardan^  for  the  appellant. 

F.  0.  Lushf  and  Gray  and  Sexton^  for  the  respondents. 

Patbbsoh,  J.  The  court  below  sustained  the  demunw  to 
the  complaint,  and  plaintiff  having  declined  to  amende  JQ^g* 
ment  was  entered  in  favor  of  the  defendants. 

It  is  alleged  in  the  complaint  that  on  November  11, 188i| 
defendant  Runnel  made  and  delivered  to  Charles  St  Sure  a 
promissory  note  for  the  sum  of  $700,  payable  November  11, 
1886,  and  to  secure  payment  thereof  executed  and  delivered 
to  him  a  mortgage  on  certain  lands,  which  are  described;  that 
on  August  2S,  1886|  the  defendants  Griffith  and  Stose  recov- 
ered and  eaused  to  be  docketed  a  judgment  against  said  Bun- 
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D6l  for  the  Bum  of  $803.26;  that  on  October  21,  1886,  Bnnnd 
made  and  delivered  to  plaintiflF  his  promissory  note  for  the 
earn  of  $1,200,  payable  two  years  after  date,  and  to  secure 
payment  thereof  he  executed  and  delivered  to  plaintiff  a  mort- 
gage on  the  same  property  owned  by  him  and  described  in  the 
St  Sure  mortgage;  that  plaintiff  made  the  loan  of  $1,200  to 
Bonnel  npon  the  express  i^reement  with  the  latter  that  the 
8t  Sore  mortgage  shonld  be  satisfied  and  discharged  by  said 
Bnnoel  out  of  the  snm  loaned  to  him  by  plaintiff;  that  there* 
apoa  the  plaintiff  paid  Si.  Sore  the  amount  due  on  the  note 
which  he  held  against  Bunnel  ($904.16),  and  St.  Sure  released 
Banael  from  the  indebtedness  and  canceled  the  mortgage; 
that  on  November  8, 1886,  an  execution  upon  the  judgment 
refened  to  was  procured  by  Oriffith  and  Stose,  and  that  they, 
at  6xecuti<Mi  sale,  after  due  proceedings,  became  the  purchasers 
of  the  land  described  in  the  mortgage;  that  the  property  was 
bM  at  said  sale  December  11, 1886,  for  the  sum  of  $816.60^ 
aod  on  June  23, 1887,  no  redemption  from  the  sale  having 
been  made,  the  sheriff  executed  and  delivered  a  deed  to 
Gyffiih  and  Stose;  that  the  St  Sure  mor^;age  was  recorded 
August  8, 1885,  and  the  mortgage  to  plaintiff  on  the  day  it 
was  executed. 

Upon  these  fiicts,  plaintiff  prayed  for  a  foreclosure  of  his 
mortgage,  a  sale  of  the  property,  and  payment  to  him  of  the 
amount  of  $904.16,  with  interest  thereon  from  the  date  of  the 
discharge  of  the  St  Sure  mortgage.  His  contention  is,  that 
bj  virtue  of  his  agreement  with  Bunnel  and  the  payment  and 
discharge  of  the  St  Sure  mortgage,  he  was  subrogated  to  all 
the  rights  of  St  Sure,  and  that  the  lien  which  was  superior  to 
the  lien  of  the  judgment,  though  changed  in  form,  still  sub- 


It  will  be  observed  that  there  is  no  averment  of  fraud,  aooi* 
dent  or  mistake,  or  of  any  real  or  colorable  necessity  on  the 
part  of  plaintiff  to  pay  the  St  Sure  mortgage,  in  order  to  pro- 
tect his  own  interests.  Plaintiff  was  a  mere  volunteer  party 
to  the  transaction.  It  is  not  claimed  that  Griffith  and  Stose 
had  any  notice  of  the  agreement  between  plaintiff  and  Bunnel, 
or  of  the  fact  that  plaintiff  paid  off  the  St  Sure  mortgage  with 
money  procured  from  Bunnel.  At  the  time  they  purchased 
the  land,  the  St  Sure  mortgage  was  satisfied  and  canceled  of 
record.  Before  they  were  informed  of  the  facts  upon  which 
appellant  relies  for  subrogation,  they  changed  their  position. 
They  purchased  the  property  in  good  faith,  for  a  valuable  coi»* 
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dderation,  without  notice  of  appellant's  cUim  that  there  was 
a  lien  enperior  to  their  judgment  lien.  We  cannot  say  whether 
they  would  have  paid  $816.60,  or  any  other  sum,  for  the  pn^ 
erty  if  they  had  known  of  plaintiff's  claim,  but  it  is  suffident 
to  say,  they  did  change  their  position  before  they  had  anj 
notice  of  the  facts. 

We  think  the  learned  judge  of  the  court  below,  in  reyiswiDg 
the  authoritieB,  correctly  held  that  this  case  faUs  within  tlw 
principle  discussed  and  applied  in  P^nom  t.  Shaeffnr^  66  GaL 
79.  It  was  there  held  that  a  lien  will  be  kept  aliye,  under 
some  drcumstances,  in  favor  of  one  who  has  paid  the  lieii- 
holder,  although  the  latter  has  satisfied  and  discharged  it  ef 
record;  but  that  where  the  equity  is  a  latent  one,  the  lien  wiU 
not  be  kept  alire  to  the  prejudice  of  a  subsequent  bona  fids 
purchaser:  See  also  Ouy  y.  Du  Uprey^  16  Gal.  196;  76  Am. 
Dec.  618;  Bunn  y.  Liruhayy  95  Mo.  260;  6  Am.  St.  Rep.  48  (a 
case  yery  much  like  this);  2  Pomeroy's  Eq,  Jur.,  p.  102;  sea 
668.) 

The  judgment  is  affirmed. 

Ldbitb — PsioRiTT.  —  III  the  Abseiioe  of  atatatory  ngalttUoB,  eomnoi  Uw 
Mtabliahet  Hens  in  the  order  of  their  aoqnisitioii,  bat  the  oommoD  law  hei 
been  displaced  in  many  itatee  by  statntee  awarding  to  liene  priority  in  the 
order  of  their  registrations  Voorkk  ▼.  Wedm-veii^  4S  N.  J.  Bq.  642;  S  An. 
81  Rep.  816,  and  note.  A  docketed  Jadgment  has  preoedenoe  orer  a  prior 
nnreoorded  deed  of  which  the  Jadgment  creditor  baa  no  notloe:  WUoq9^ 
LeommaUrJfai,  Bmik,  48  Minn.  641;  19  Am.  St  Repw  W^  and 


\tK  Eunc.1 

Alsxanbbb  V.  Jacksov. 

in  Oaufobvia*  SL4.] 

BeMnraAP  ev  Lasd  Hha  wdu  Oomtbaot  to  PoBCKisii— Om  wbe 
holds  the  eqaitable  title  to  land,  nnder  a  oontraot  for  the  pnrehaae  therae^ 
may  impress  it  with  a  homestead  lien  the  same  as  if  ha  held  Iks  estafes  ia 
fee,  except  that  it  is  snbject  to  the  claim  of  the  T«ndor  for  Iks  napsld 
purchase-money;  and  if  anch  vendee  afterwards  aoqoireo  the  estate  ia 
fee,  ander  the  terms  of  the  oontraot^  the  homestead  claim  will  attssb 
thereto^  and  be  saperior  to  any  claim  to  the  land  which  aoornod  after  tht 
declaration  of  homestead  was  filed  for  record. 

HoMESTBAD— To  What  Tttls  OK  Ihtbsbbt  WILL  ATTacB.  —  WhatoTsr  ikM 
character  of  the  title  or  interest  in  the  land  held  at  the  time  of  filiag  a 
declaration  of  homestead  thereon,  the  homestead  right  will  attadi  to  sash 
title  or  interest,  and  whaterer  may  inare  to  or  grow  ost  of  that  lilli 
will  be  impressed  with  snch  right  eqoally  with  the  original  litlai 
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HonsrEAD  vitokk  Bqurabu  Titli — Pitroiiasib  iboh  Hvibavd  wm 
Nonm  Takxs  SuBJior  to.  —  Wh«rt  a  wife  filet  e  deeUmtien  ef  bome- 
gfeted  vpoa  land  held  M  oomnnuiity  praperty  by  lier  hoebead  vnder  a 
eoAkeei  <rf  pnrehaee^  he  oeonol^  by  any  Mi  m  whioh  abe  doee  not  joi% 
Imiefer  eaeh  oootnofe  eo  m  to  defeel  the  bomeeteed  dsim.  The  bot« 
btfid  holds  each  oontraet  in  trost  for  the  oomnmnitjy  for  the  porpoee  of 
porfeeting  the  title;  and  if  he  trentfer*  it  to  e  pnrcbeeer  with  notiee  of 
the  booieetend  eUim,  the  letter  will  take  it  eabjeot  thereto;  end  if  he 
ebteiae  a  ooQToyeaoe  in  fee  from  the  originel  yendor,  lie  bolde  the  lend 
iebjeet  to  the  eUim  of  bomeeteed  by  hie  ▼endor's  wife. 

HtMomuD  vnmn  Oohtraot  ov  PumoHAn— LuBiuTr  ow,  worn  PuBamn- 

WXnr  —  PlTBOBAnEB  IBOM  HtoBAHD  TAKBS  SVBJaOT  10  —  SUBBOOATIOV 

— ftosmnimB  ov  Otannuat,  — Where  a  wife  filea  a  deoUration  of  bome- 
•femd  en  eonunnnity  property  held  by  her  bnaband  nnder  a  oontract  of 
perebaeeb  he  hcilde  ae  her  tmetee  to  perfect  the  titles  end  a  pnrobaaer 
frem  him  aIon%  with  notiee  of  the  homeetaad  elaim,  hetde  eabjeot  to  the 
hommteed.  After  aneb  pnrohaaer  bee  reoeiyed  n  eonyeyanoe  from  the 
eriginal  Tondor,  he  ie  anbrogated  to  hie  righta  under  the  eontreot  eo  ae 
te  be  entitled  to  leceiTe  the  amount  of  pnrebaae-money  pmd  by  him  be- 
fore he  ean  be  oompelled  to  eouvey  to  the  wife  of  hie  vendor;  bat  before 
be  ean  pat  her  in  defamlt  for  the  non-payment  of  andb  pnrohaae»money» 
be  anet  make  a  demand  npon  her  therefor,  and  notify  her  of  hie  rela- 
lioa  to  the  property*  and  of  hie  intention  to  elaim  a  forfeitore  nnder  the 
«ipaal  oontract;  and  a  mere  demand  by  him  for  the  poaaeadon  of  the 
prtmieee  will  not  pat  her  in  snob  default 

TnMm  ASD  PvncKAain^Ck>ifTRAOT  or  Saia— Waiyir  or  FdRmruBB 
—A  prorisioa  for  the  forfeiture  of  a  oonfcraot  for  the  aale  of  land  for 
the  non-payment  of  tiie  pnrebaae-money  at  a  certain  time  ia  waived  by 
the  aabeequent  execution  of  a  deed  to  the  rendee  or  bia  eaaignee  by  the 
eriginel  vendor, 

Tmon  ASD  PoBoiuam^Ooirnuor  ov  Sals — FonnnuKn— DmAn 
Avo  HonnaB.  —  When  time  ia  not  made  of  the  aeaenoa  of  a  contract  for 
the  aale  of  land,  it  ia  incumbent  upon  the  vendor  or  bia  eaaignee,  who 
woold  terminate  the  contract  and  inaiat  upon  a  forfeiture^  to  give  notice 
ta  the  vendee,  and  a  reeeonable  time  within  which  to  do  any  act  required 
ef  him.  In  aucfa  caae^  a  mare  fellure  te  pay  the  pnrebaae-money  at  ma- 
tarity  will  not  ip9o/aeio  avoid  tiie  agreement;  but  the  vendor  muat  give 
notice  of  hie  intention  to  forfeit  it  after  demand  and  rafoaal  to  make  the 
leiiBired  payments 

Wright  and  HaMmf  tor  the  appellant 

L  J.  Maddm^  for  the  reepoadenta. 

Habuboii,  J.  The  defendant  W.  A.  Jaokson,  in  the  year 
18H  porohaBed  from  Charles  Crocker  the  property  described 
in  the  complaint,  for  the  sum  of  $160,  paying  a  portion  of  the 
price,  and  taking  from  him  an  agreement  for  a  conveyance  npon 
the  payment  of  the  remainder  in  two  equal  payments  within 
At  and  twelve  months  thereafter.  In  September  of  that  year 
lackaon  erected  a  dwelling-houBe,  and  made  other  improve- 
Mots  npon  the  land,  at  a  cost  of  about  thirteen  hundred  dol- 
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lars,  and  upon  the  completion  of  the  house,  the  defendanta, 
with  their  children,  moved  into  the  house,  and  have  since  oo- 
cupied  it  as  their  home.  The  money  paid  for  the  purchase  of 
the  lots  and  the  construction  of  the  dwelling-house  was  the 
community  property  of  the  defendants,  and  on  August  12, 
1885,  the  defendant  Mary  duly  executed  and  acknowledged 
a  proper  declaration  of  homestead  upon  said  land  and  dwell- 
ing-house, and  on  the  same  day  filed  it  for  record  in  the  office 
of  the  county  recorder  of  said  county.  Jackson  made  a  further 
payment  on  account  of  his  purchase  from  Crocker,  in  October, 

1885,  and  took  from  him  a  new  agreement  providing  for  the 
payment  of  the  remainder  in  thirty  days;  and  on  February  8, 

1886,  he  paid  a  still  further  sum,  and  took  an  agreement  pro- 
viding for  the  payment  of  the  remainder  in  thirty  days  from 
that  date.  Each  of  these  agreements  contained  the  following 
clause:  '^  If  paid  as  above  stated,  with  three  dollars  as  cost  of 
conveyance,  the  above-named  W.  A.  Jackson  will  be  entitled 
to  a  deed  for  the  above-described  lots;  otherwise  this  agree- 
ment becomes  null  and  void,  and  the  amounts  now  paid  shall 
be  forfeited.  If  forfeited,  the  said  W.  A.  Jackson  shall  tber^ 
after  be,  and  he  hereby  consents  to  be,  tenant  of  Cbarleo 
Crocker,  liable  to  be  dispossessed  upon  three  days'  notice." 
At  the  time  the  last  agreement  was  given  him,  there  was  an- 
paid  upon  the  contract  price  of  the  lots  the  sum  of  $47.21. 
October  6,  1887,  the  plaintiff  made  an  agreement  with  the 
defendant  W.  A.  Jackson  for  the  purchase  of  said  dwelling- 
house  and  improvements  for  the  sum  of  fifteen  hundred  dcl- 
lara,  less  such  an  amount  as  was  to  be  paid  to  Crocker  upon 
the  agreement  for  the  conveyance  of  the  land,  and  at  the  same 
time  Jackson  made  the  following  indorsement  upon  the  agre^ 
tnent  of  February  8,  1868,  vis.: — 

^  I  hereby  surrender  and  relinquish  all  claims  to  noeive  s 
conveyance  of  the  within  property  to  W.  EL  Alexander,  and 
authorize  him  to  take  and  demand  the  oonveyanoe  thereJEbr  in 
his  own  name. 

^  Dated  Modssto,  October  6, 1887. 

*W.  A.  Jaokbov*; 

and  delivered  the  same  so  indorsed  to  the  plaintiff,  receifing 
from  him  one  hundred  dollars  as  part  payment  for  the  im- 
provements. A  few  days  thereafter  the  plaintiff  presented  the 
agreement,  with  the  indorsement,  to  Crocker,  and  received 
from  him  a  conveyance  of  the  land,  paying  him  the  balanoe 
on  said  purchase  price,  amounting  at  that  date  to  |40.21|  and 
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<uk  the  28th  of  October  placed  the  deed  on  rec<H^  in  the  county 
feeorder'e  offloe.  On  the  8d  of  November,  1887|  the  plaintiff 
paid  to  Jackson  the  farther  sum  of  1325,  and  executed  to  binr 
his  promiseory  note  for  $1,000,  with  a  mortgage  upon  the  prop- 
erty to  fiecnre  its  payment,  thus  completing  the  payment  of 
the  $1,500  under  his  agreement  for  the  purchase  of  said  im- 
pEOffements.  Immediately  after,  he  demanded  possession  of 
the  land  and  premises  from  the  defendants,  which  was  refused, 
and  in  May,  1838,  commenced  this  action  in  ejectment  to  re- 
cover poeseBflion  thereof.  The  defendant  Mary  had  no  knowl- 
edgo  or  notioe  of  the  plaintiff's  right  or  title  to  the  land  and 
pEemises  nntil  November  6,  1887.  and  at  the  time  of  his  de- 
mand fixr  the  possession,  repudiated  any  interest  of  his  therein. 

The  defendant  Mary  has  alone  made  answer  to  the  com- 
plaint, and  alleges  therein  her  claim  of  homestead,  and  the 
invalidity  of  her  husband's  assignment  of  the  agreement  to 
the  plaintifil  It  does  not  appear  whether  the  defendant  W.  A. 
Jackson  was  ever  served  with  the  summons  in  the  action  or 
not,  bat  the  court  found  that  he  refuses  to  make  answer  to 
plaintiff's  complaint,  or  to  join  with  defendant  Mary  in 
making  answer  thereto.  The  action  was  tried  by  the  court 
without  a  jory,  and  judgment  was  rendered  against  plaintiff, 
and  in  favor  of  the  defendant  Mary  alone.  From  this  judg- 
ment the  plaintiff  has  appealed  upon  the  judgment  roll. 

Upon  the  execution  of  the  contract  of  sale  by  Crocker  to 
Jaduoii  on  the  8th  of  February,  1886,  the  latter  became  vested 
with  the  equitable  title  to  the  land,  and  thereafter  Crocker 
held  the  legal  title  to  the  land  in  trust  for  Jackson,  to  be  con- 
vqred  to  him  upon  the  payment  of  the  remainder  of  tbe  pur- 
ehase  price.  The  estate  In  the  land  thus  conveyed  was  subject 
to  be  impressed  with  the  lien  of  a  homestead  as  fully  as  an 
sstate  in  foe.  The  declaration  of  homestead  thereon  was  sub- 
ordinate to  the  rights  or  claim  of  Crocker,  but  upon  the  ripening 
at  the  equitable  estate  into  a  fee  by  a  conveyance  to  Jackson 
efti^  legal  title,  in  accordance  with  the  terms  of  the  agree- 
ment, the  homestead  claim  would  attach  to  the  fee  and  be 
saperior  to  any  daim  to  tbe  land  which  accrued  after  the 
dodaration  of  homestead  was  filed  for  record.  The  Civil  Code 
does  not  require  a  person  who  desires  to  make  a  declaration  of 
homestead  to  have  a  fee  in  the  land,  or  any  particular  title 
thereta  ^'The  homestead  consists  of  the  dwelling-house  in 
whidi  the  claimant  resides,  and  the  land  on  which  the  same 
ia  ntoated,  aa  in  this  title  provided  ":  Sec.  1287.    ^  From  and 
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after  the  time  the  declaration  is  filed  for  record,  the  premiflei 
therein  described  constitute  a  homestead '':  Sec.  1265.  What- 
ever be  the  character  of  the  title  or  interest  in  the  land  held 
at  the  time  of  the  filing  of  the  declaration,  the  claim  will  at- 
tach to  such  title  or  interest,  and  whatever  may  inure  to  or 
grow  out  of  that  title  will  be  impressed  with  the  lien  equallj 
with  the  original  title:  Moore  y.  Reaves,  16  Elan.  150;  Stinaon 
V.  Richardson,  44  Iowa,  878;  MeKee  v.  Wilcox,  11  Mich.  859; 
83  Am.  Dec.  743;  McCabe  v.  MazzucheUi^  13  Wis.  478;  Thomp- 
son on  Homesteads,  sees.  170-172. 

After  the  declaration  of  homestead  had  been  filed  by  Maij, 
her  husband  could  not,  by  any  act  in  which  she  did  not  join, 
transfer  the  estate  created  by  the  contract  with  Crocker,  and 
upon  which  the  homestead  claim  had  been  impressed.  The 
instrument  by  which  the  estate  was  created  was  not  itself  the 
estate  in  the  land,  but  the  evidence  by  which  that  estate  was 
manifested,  and  in  accordance  with  whose  terms  such  estate 
could  be  ripened  into  a  fee.  This  instrument,  being  in  the 
name  of  Jackson,  was,  after  the  declaration  of  homestead  was 
filed,  held  by  him  in  trust  for  the  community  for  the  purpoee 
of  perfecting  the  title  to  the  land  represented  thereby,  and 
without  any  right  by  his  individual  assignment  thereof  to 
alienate  the  estate  wUch  it  represented.  The  statute  has  con« 
ferred  upon  the  wife,  as  well  as  the  husband,  the  right  to  cre- 
ate a  homestead  out  of  the  community  property,  and  when  the 
wife  has  made  the  declaration,  the  husband  is  bound  by  its 
effect  as  fully  as  though  the  declaration  had  been  made  by 
himself.  Although  Jackson  had  the  opportunity,  by  reason 
of  the  instrument  being  in  his  name,  to  make  a  transfer  of  the 
right  to  receive  a  conveyance  from  Crocker  by  mere  indorse- 
ment upon  the  instrument,  yet  the  effect  of  such  transfer  to 
the  plaintiff,  who  took  it  with  full  knowledge  of  the  dream- 
stances  under  which  Jackson  had  held  it,  and  of  the  rights  of 
defendant  Mary  in  the  land  which  it  represented,  was  to  ren- 
der it,  in  the  hands  of  the  plaintiff,  subject  to  the  same  trust 
as  it  was  in  the  hands  of  Jackson,  and  make  him  a  trustee 
thereof  for  the  same  purposes  as  was  Jackson. 

The  court  finds  that  at  the  time  of  the  assignment  to  the 
plaintiff,  and  long  prior  thereto,  the  **  plaintiff  had  full  actual 
knowledge  and  notice  of  said  declaration  of  homestead,  and 
that  defendant  Mary  claimed  and  occupied  the  premises  as  a 
homestead  ";  and  that  on  the  sixth  day  of  October,  1887,  the 
plaintiff  made  the  agreement  with  Jackson  for  the  purohait 
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<tf  flw  dwdling-lionse  and  improvements  on  tbe  land,  and  that 
on  {hat  day  Jackaon  made  the  transfer  of  the  agreement  here- 
inbefiire  aet  oat;  and  that  ^  the  plaintiff  never  received  any 
assignment  or  made  any  contract  for  the  purpose  of  cheating 
said  defendant  Mary  oat  of  her  homestead."  Assuming,  then, 
as  we  must  from  these  findings,  that  the  transaction  between 
Jackson  and  the  plaintiff  was  in  good  faith  towards  the  de- 
fendant Mary,  and  that  the  plaintiff  received  the  transfer  of 
tbe  Crocker  agreement  with  full  knowledge  that  the  land 
therein  described  was  impressed  with  the  homestead  claim, 
and  waa  charged  with  knowledge  of  the  law  that  such  home- 
stead, or  the  meana  by  which  the  title  to  the  land  was  held, 
oodd  not  be  alienated  by  Jackson  alone,  we  must  hold  that 
the  plaintiff  became  in  equity  merely  the  custodian  of  the 
right  to  obtain  the  deed,  and  that  when  he  received  the  deed 
firom  Crocker,  he  held  the  legal  title  to  the  laud  thereby  con* 
Teyed  in  tmst  for  tbe  Jacksons  according  to  their  rights, 
and  subject  to  the  homestead  claim  of  the  defendant  Mary. 

The  court  does  not  find  that  the  plaintiff  ever  made  any 
parchase  of  the  land  from  Jackson,  but  that  they  merely 
"made  an  agreement  for  the  purchase  and  sale  of  said  dwell* 
ing-house  and  improvements,"  and  it  appears  from  the  findings 
that  Jackson  did  not,  by  the  terms  of  his  assignment  of  the 
eoQtract,  attempt  t  >  transfer  to  the  plaintiff  any  right  to  the 
land,  the  assignment  itself  being  but  the  equivalent  of  an  au- 
tborify  to  the  plaintiff  to  receive  from  Crocker  in  his  own  name 
the  deed  provided  for  therein.  Viewing  these  transactions  in 
the  light  of  the  circumstances  under  which  they  were  had, 
and  considering  that  they  were  had  without  any  purpose  to 
deprive  the  defendant  Mary  of  her  homestead,  we  can  only 
•ay  that  the  good  faith  under  which  the  plaintiff  then  acted, 
as  well  aa  all  principles  of  equity,  will  prevent  him  from  say- 
ing now  that  he  thereby  acquired  any  estate  in  the  land  which 
be  can  hold  adversely  to  her,  or  that  his  relation  to  her  is 
eiher  than  that  of  a  trustee  of  the  estate  so  acquired  by  him. 

The  respondent  Mary  was  not,  however,  by  virtue  of  such 
relation,  entitled  to  demand  that  the  plaintiff  should  imme- 
diately make  a  oonvevance  to  her  of  the  land.  Although  he 
Md  the  land  in  trust  for  the  defendants,  as  above  stated,  still, 
it  was  subject  in  his  hands  to  the  same  superior  claim  for  the 
unpaid  amount  of  the  purchase-money  that  it  was  in  the  bands 
^  Crocker,  and  until  that  claim  had  been  satisfied,  Mary 
conld  not  demand  a  conveyance  from  him.    The 
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could  not,  however,  assume  a  hostile  relation  to  her  until  after 
she  had  herself  renounced  her  obligation  to  discharge  this 
olaim. 

The  provision  for  a  forfeiture  at  the  maturity  of  tiie  time 
fixed  in  the  agreement  for  such  payment  had  not  been  enforced 
by  Crocker,  and  his  subsequent  execution  of  the  deed  to  plain* 
tiff  was  a  recognition  by  him  that  such  forfeiture  had  been 
waived.  If  it  should  be  conceded  that  that  provision  was  not 
extinguished  by  his  failure  to  avail  himself  of  it  at  the  time  it 
accrued,  yet  it  could  not  afterwards  be  enforced  without  a  de- 
mand for  payment  on  his  part,  and  a  refusal  on  the  part  of 
Jackson:  Armstrong  v.  Pierson,  5  Iowa,  317.  **A  condition 
involving  a  forfeiture  must  be  strictly  interpreted  against  the 
party  for  whose  benefit  it  is  created":  Civ.  Code,  sec.  1442. 
When  time  is  not  made  of  the  essence  of  the  contract,  it  is  in- 
cumbent  upon  the  party  who  would  terminate  the  contract  to 
give  notice  to  the  other,  and  a  reasonable  time  within  which 
to  do  any  act  required  on  his  part,  before  he  can  be  absolved 
therefrom.  By  the  terms  of  the  agreement  with  Jackson, 
Crocker  had  a  right,  in  case  of  non-payment,  to  declare  the 
agreement  null  and  void,  and  the  previous  payment  forfeited. 
Mere  failure  to  make  the  payment  did  not  ipso  facto  make 
the  agreement  void,  except  at  the  option  of  Crocker,  and  such 
option  must  have  been  expressed  by  proper  notice  to  Jackson. 
The  plaintiff  could  not  enforce  this  claim  assigned  to  him  by 
Crocker  upon  any  other  terms  than  could  Crocker,  and  his 
failure  to  make  a  demand  for  the  payment  left  the  agreement 
still  in  force. 

The  plaintiff  obtained  the  deed  from  Crocker,  October  15th, 
and  **  immediately  after  November  Sd,"  that  is,  as  early  as 
November  4th,  made  a  demand  upon  the  defendants  for  the 
possession  of  the  premises.  No  demand  was  made  by  him  foi* 
the  purchase  price,  nor  did  he  give  any  notice  that  be  elected 
to  treat  the  agreement  at  an  end.  Considering  the  relation 
which  he  bore  to  the  defendants  in  respect  to  the  title  to  the 
land  held  by  him  for  them,  he  was  not,  at  the  time  of  his  de- 
mand for  the  possession,  or  at  the  commencement  of  this 
action,  entitled  thereto.  The  fact  that  when  he  made  such 
demand  the  defendant  Mary  repudiated  his  title  is  immaterial. 
She  did  not,  until  the  6th  of  November,  have  any  knowledge 
that  he  had  any  interest  in  the  premises,  or  was  entitled  to 
receive  the  unpaid  portion  of  the  purchase-money,  and  after 
she  had  such  knowledge,  no  demand  was  made  upon  her.    It 
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was  incumbeDt  on  Urn,  in  order  to  put  her  in  defanii,  to  in- 
form her  of  his  relation  to  the  property,  and  his  failure  to  do 
80  took  from  her  repudiation  of  bis  olaim  all  significance. 

At  the  trial  of  the  eansei  the  equitable  defense  presented 
in  the  answer  was  ooosidered  by  the  eourti  and  many  trans- 
actions between  the  plaintiff  and  the  defendants  not  presented 
by  the  answer  were  incorporated  by  it  into  its  findings.  It  is 
evident  that  the  parties  presented  to  the  court  their  respective 
rights  to  the  premises  without  much  regard  to  the  form  of  the 
pleadings,  and  that  the  judgment  of  the  court  was  based  more 
upon  the  facts  disclosed  at  the  trial  than  upon  the  issues  pre- 
sented for  triaL  In  its  judgment,  the  oourt  directs  that  the 
defendant  Mary  pay  to  the  plaintiBf  the  balance  of  the  pur« 
chase  price  on  the  lots  in  question,  but  makes  no  direction  to 
the  plaintiff  respecting  a  conveyance  thereoL  There  is  no 
averment  in  her  answer  of  any  offer  by  her  to  pay  to  the  plaintiff 
this  amount  of  money,  and  the  plaintiff  commenced  his  action 
without  making  any  demand  therefor.  Unless  the  judgment 
should  direct  a  conveyance  from  the  plaintiff,  upon  the  pay* 
ment  of  the  money  for  which  he  holds  the  title  as  security,  the 
payment  by  Mary  would  still  leave  the  question  of  title  to  the 
premises  unsettled. 

Considering  the  entire  case  as  presented  by  the  record,  we 
are  of  the  opinion  that  complete  justice  can  be  best  adminis- 
tered to  all  parties  by  reversing  the  judgment  and  directing  a 
new  trial,  with  leave  to  the  parties  to  amend  their  pleadings  as 
they  may  be  advised,  and  it  is  so  ordered. 


Pifusov*  J.»  dueented,  and dumed  that  ••  the  plaintiff  Akzaader^  at  tfat 
gnalM  €l  Crocker,  booame  Tested  with  the  legal  tiUe  to  the  land  and  aU  of 
CkedcOT^i  rigfata  under  the  eontnot  to  enforoe  it  as  against  the  Jacksona,  hfa 
tettad  to  the  possession  of  the  premises  alone  was  snffieientnotioe  to  them 
tibsthe  eLaiaaed  a  forfeitore  on  aoooant  of  their  failnre  to  pay  him  the  bal- 
iosi  af  the  parchaae  price,  whieh  he  had  paid  to  Crocker.  In  this  connection 
Jsdgi  Faterson  said:  "If  Crocker  had  made  a  demand  for  possession  of  the 
pnanassi  it  woold  haTO  bean  the  dearest  kind  of  a  notice  that  he  claimed  a 
firfaitaie  ea  aoconnt  of  a  failnre  to  pay  the  balance  of  the  pnrofaase  price. 
It  than  would  haTO  been  the  dnty  of  the  def  endanti^  if  they  desired  to  aroid 
ths  forfeitore^  to  immediately,  or  as  soon  as  they  oonld  do  so^  tender  the 
■BHnnt  remaining  unpaid.  The  same  dnty  was  owing  to  plainti£(  the  grantee 
sf  Oboekar.  His  demand  was  a  proper  one  to  make,  and  was  nnmistakable 
INsf  of  hia  claim  of  tofeitnre,  and  the  right  to  possession  under  the  terms  of 
^  soatvaet:  Posaeroy  on  Specific  Performance,  aec  383;  Doe  t.  Birdk^  1 
lisis.  4  W.  408;  Dendp  r.  Nkkolk  4  Com.  B.,  K.  a,  37S.  Instead  of  cffar. 
iag  to  pay  the  balance  dne^  as  she  ought  to  have  done,  Mrs.  Jaekson  *  vepn* 
listed  any  right»  titles  or  interest  of  plaintiff  in  or  to  said  premises^  and 
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refuaed  mad  erer  rinoe  hat  refnaed  to  delirer  the  wumt,  and  m&  dbr  Imi 
boen  made  by  defendanta  or  either  of  them  to  pay  plaintOf  tlia  halaaet  d 
the  purchase  prioe.     *' Under  the  oo&traot»  payment  of  the  pozoluuM  pciot 
was  a  oondition  preoedentk    The  partiee  intended  —  and  their  Intentiimii 
expressed  in  olear  language  — -  that  the  fee  should  not  pasa  until  tho  porofaiie- 
money  was  fully  paid.    Before  defendant  Mary  oan  olaim  a  deed  or  the  riglit 
to  retain  the  poesession  given  under  the  oontraot^  she  must  pay  the  purehsN 
price.    She  cannot  olaim  under  the  contract,  and  at  the  same  time  repodiatt 
it.    The  legal  title  is  in  plaintifEl    He  paid  a  TalnaUe  oonsidentioii  fcr  tl^ 
and  if  the  defendants,  or  either  of  them,  hare  any  defense  to  his  elaim  fortbs 
possession,  it  must  be  an  equitable  defense.    One  who  asks  the  interpositioa 
of  a  oourt  of  equity  between  himself  and  the  owner  of  the  legal  tiUe  msti 
show  that  he  is  not  in  fault.    That  he  who  seeks  equity  must  do  oqmty,  sad 
do  it  promptly,  is  a  rule  espeoially  applicable  to  oontraots  of  this  kind,  sad 
particularly  in  this  states  Cfreen  t.  CMflaaid;  10  CaL  S24;  70  Am.  Dea  7S& 
Defendant  Mary  had  notice  of  plaintiff's  olaim  as  early  at  least  as  Novembtf 
4,  1887,  and  had  full  notice  of  his  rights  two  days  later.    This  notion  was  not 
oommenoed  until  May  8»  1888.    The  oourt  finds  that  each  of  the  defendsati 
was  at  all  times  able  to  pay  the  balance  of  the  pnrohase  prioe.     Keitiier  d 
them  offered  to  do  so.    Six  months  had  passed  before  plaintiff  oommsoead 
this  action.    In  riew  of  the  fact  that  no  tender  of  the  balance  had  been  nsds 
up  to  that  time,  it  is  not  likely  that  a  court  of  equity,  after  sndh  delay  witlh 
out  excuse,  would  have  reliered  the  defendant  Mary  from  the  forfeiturB  tiiil 
had  been  incurred,  oTea  if  she  had  offered,  in  her  answer,  to  pay  the  hslsaoa 
and  all  costs  that  had  been  inonrred  by  the  plaintiff;  but  not  only  waa  no  ssak 
offior  made,  but  ahe  atill  repudiatea  tiie  daim  of  the  plaintifl^  and,  so  far  si 
the  record  shows,  still  denies  that  he  has  any  interest  in  the  property,  or 
that  the  defendants  owe  him  any  duty.    To  entitle  a  party  who  ia  in  de&aH^ 
under  such  dronmstances,  to  relief,  it  must  appear  that  he  has  promptly  sad 
in  good  faith  offered  to  do  what  his  oontraot  required  him  to  doy  and  nsithsr 
infancy  nor  ignorance  of  his  rights  is  a  sufficient  excuse:  Pomeroy*a  Bq.  Jar., 
sec.  452;  Conrad  w.  Lindlqf,  2  Osl.  175;  Sieele  ▼.  Brandk,  40  Obd.  11;  Ore^  ▼. 
7^f6&«,  43  CaL  364;  ^Ttdb  T.  £oiw<^  64  Oal.  18,  20;  40  Am.  Bap.  879;  MmMi 
T.  ifeofM,  12  Oa.  68;  56  Am.  Dee.  444;  Crou  ▼.  Ounom,  8  Blaokl  188;  41 
Am.  Dea  742;  McOlarieif  t.  Chhe^,  81  Iowa,  509;  Jcmm  t.  BMima,  29  Ms. 
353;  50  Am.  Dec  593;  FFeOiT.  SmUh.  2  Edw. Oh.  83;  Haneodsv.  OotUm,  6 
Gray,  58,  59.    The  indulgence  or  non-action  of  the  plaintiff  from  the  time  bs 
demanded  possession  until  the  oommenoement  of  this  action  cannot  be  takes 
as  a  waiver  of  the  forfeiture!  Kerm  t.  MeKean,  65  OaL  416.    *The  vendor 
is  not  lionnd  to  wait  indefinitely  after  the  failure  of  the  pnrehaser  to  eompi/ 
with  the  terms  of  his  agreements    If  the  payments  are  not  made  when  dub 
he  may,  if  out  of  possession,  bring  his  ejectment^  and  reoorer  possession 'i 
OeHiral  Pac  B,  B.Oo.r,  Mwid^  59  Osl.  590."   The  lower  oourt  adjudged  sad 
decreed  "  that  defendant  Mary  Jaekson  pay  to  plaintiff  the  sum  of  tA7.<It 
balance  of  purchase  price  paid  on  the  lots  inyolved,  with  interest  on  ths  saois 
at  seven  per  cent  per  annum  from  date  hereof."    Of  this  Judge  Patersoa  says: 
"  In  this  I  think  the  oourt  erred.    There  is  no  power  in  a  court  of  equity  te 
grant  relief  on  a  ground  not  claimed,  and  on  which  one  of  the  parties  has  O0I 
had  an  opportunity  to  be  heard.    The  question  whether  defendant  Ifaiy 
should  be  relieved  from  the  forfeiture  was  not  in  issue,  and  the  oourt  eoald 
not  consider  it:  Peopk*»  Bank  t.  JliteAeAL  78  N.  Y.  416i    Bven  whaae  efi* 
denoe  was  given  of  an  offer  to  pay  the  full  amount  due  after  the  aetion  WM 
oommenoed,  this  oourt  held  that  it  was  new  matter  whioh  ought  to  have  baM 
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flMdod:  HegUt  t.  Eddif^  53  GbL  590.  •  •  •  •  Ai  additional  eTidanoe  of  tha  xn- 
JQstioe  of  allowing  tha  dafandantiy  aftar  anch  oondnot^  to  teodar  to  plaintitf 
the  btlanoa  of  tha  porehaaa  prioe^  and  reqnira  him  to  oonray  tha  lagal  titla  to 
1h«iB,  itappaan  from  tha  raoord  that  tha  plaintiff  paid  tha  fall  valua  of  tha 
proporiy  to  JackMMiy  and  that  tha  lattar  and  hia  irif a  hava  arer  linoa  rtmainad 
in  piMafiiion  of  tha  property.  Tha  reoord  doai  not  show  affirmatiFaly  that 
the  defendant  Mary  haa  had  tha  benefit  of  tha  money  paid  by  plaintiff  to  her 
hothftnd;  bnt  as  the  money  paid  was  oommunity  fnnda,  and  thay  hava 
alvayi  lired  togatharp  it  mnat  be  presnmad  that  they  anjoyad  it  jointly.*' 

HouBfEAD  ov  Laud  uHDUt  Oohtraot  to  PuBOBAaB,  —  Bomaataad 
■ay  be  fi^—^  in  land  whioh  the  party  in  possession  Is  nndar  oontraot  to 
parduM:  McKm  t.  Wikox,  11  Mich.  358;  83  Am.  Deo.  743.  As  to  what 
tiAn  is  neoeanry  or  sufficient  to  support  a  homestead,  see  extended  note  to 
Pryor  ▼.  SUmt,  70  Am.  Dec  344;  BkM  t.  Blue,  88  BL  9;  87  Am.  Daa  267. 
<tea  who  pnrehasea  land  and  paya  part  of  tha  poiohasa-monay  beoomea 
thereby  aotitlad  to  a  homestead  tharaint  Dortdk  ▼•  BenUmt  98  N.  0*  190;  2 
Ab.  St  Rap.  831,  and  note. 

YlVDOK  AJVD    PUBCHASSB  —  BbEAOB   OF   Ck>IITBAOr  TO   PVBOHASB. — A 

Tsador  can  be  deprived  of  hia  right  to  reooTor  damagea  for  a  breaoh  of  a 
aeotraet  to  porehaaa  only  by  soma  aot  oonstitiitiiig  a  waivart  AUm  ▼.  Mok^ 
08  Mioh. »%  S4  Am.  81.  Bap.  126^  and  note. 
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AMD  PuBCBAanu— AoBUMSHT  BSTWBBV  A  LAir]>-ownni  AM» 
AwMEHB  PxBaov,  BT  Whick  thb  Latibb  J8  Authobisbd^  within  a 
tims  dsaignated,  to  sell  oertain  real  property  and  to  retain  for  Us  eom- 
mission  whatoTar  shall  be  raaliaad  orar  a  price  named,  oraates  a  relation 
batwaan  tha  partiea  mora  like  that  of  vendor  and  pnrohasar  than  that  of 
prinsipal  and  agant^  and  any  sale  agreed  to  ba  made  by  tha  lattar  mnsl 
be  regarded  aa  made  in  tha  oapadty  of  Tendor,  and  not  as  on  aooonnt  of 
the  land-owner* 

TBMA  Am>  PUBOHAflBB. — LaBD-OWVBB  BAB   Ko   BlOHT  «0    A    DBPOSTr 

Padov  AooouBTOVASALBof  hia  land  whaB  such  sale  is  made  by  one  who 
hsa  bean  giren  tha  rig^t  to  sell  tha  land  and  retain  tha  prooaads  in  az« 
assa  of  a  sum  named,  and  tha  sale  waa  npon  tha  azprass  condition  fehai 
the  dapoait  waa  to  ba  ratnmad,  and  tha  sale  oancalad,  if  a  title  inanranoa 
aompaay  ahonld  refuse  to  insure  tha  titles  and  sndh  company  had  so  ra» 
lasad  after  asamining  such  title,  though  aftar  such  refusal,  and  after  tha 
aontraat  of  sale  had  been  oancalad,  it  daterminad  to  inaura  tha  titta. 


AcnoN  against  Bastoiiy  Eldridge,  ft  Co.,  a  corporation,  to 
cover  moneys  reoeived  by  it  on  account  of  the  sale  of  plain* 
tiff's  land.    Judgment  for  the  defendaatft 

/•  7.  Bogen^  for  the  appellants. 

X  C  EUiSj  tot  the  respondent 
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Habbibon,  J.  The  plaintiffs  executed  to  the  defendant  the 
following  instrument:  — 

^  We  hereby  authorise  Easton  and  Eldridge,  ior  ub,  and 
within  five  days  from  date  hereofi  and  until  this  authority  i> 
canceled  in  writing  by  us,  to  sell  for  the  sum  of  $10  000 — net 
dollars — the  following  described  property,  situated  in  the  city 
and  county  of  San  Francisco,  state  of  California,  to  wit:  '  All 
of  block  935,  outside  lands;  and  we  will  pay  said  Baston  and 
Eldridge  a  commission  of  all  over  said  sum  of  $10,000,  net^ 
for  which  they  may  sell  said  property  with  our  consent,' 

^  Witness  our  hand  and  seal  this  twenty-fourth  day  of  An* 
gust,  A.  D.  1887.  "  C.  B.  Hobson. 

**  a  H.  ROBINSOH.** 

Thereafter,  on  the  same  day,  the  defendant  bargained  with 
one  Z.  S.  Eldridge  for  the  sale  of  the  land  at  the  price  of 
$10,600,  upon  the  condition  that  the  title  to  the  property  would 
be  insured  by  the  Title  Insurance  Company,  and  received  from 
him  $1,050  as  a  deposit,  agreeing  to  return  the  same  in  case 
the  insurance  company  would  not  insure  the  title,  giving  to 
him  the  following  receipt:  — 

"  San  Pbanoisco,  August  24,  1887. 

'^  Received  of  Z.  S.  Eldridge  the  sum  of  one  hundred  dollars, 

being  deposit  on  purchase  of  block  935,  outside  lands.    Price 

agreed  upon,  ten  thousand  five  hundred  dollars  ($10,500)  in 

gold  coin.    Thirty  days  allowed  for  search  of  title,  and  if  title 

is  found  imperfect  and  cannot  be  made  good,  said  deposit  will 

be  returned. 

^  Easton,  Eldridgb,  &  Co.,  Agents.'* 

A  similar  receipt  for  $950  was  given  the  next  day. 

The  Title  Insurance  Company  refused  to  insure  the  tiUe^ 
and  thereupon,  before  the  expiration  of  the  thirty  days,  vix.^ 
September  6th,  the  defendant  repaid  the  deposit  to  Eldridge. 
The  plaintiffs  commenced  this  action  to  recover  from  the  de* 
fendant  the  money  paid  it  by  Eldridge,  upon  the  theory  that 
the  money  so  paid  was  received  by  the  defendant  in  its  capa- 
city as  agent  of  the  plaintiffs,  and  was  their  money  in  its  hands 
the  moment  it  was  received  from  Eldridge.  The  court  ren- 
dered judgment  in  favor  of  the  defendant,  from  which,  and  an 
order  denying  a  new  trial,  an  appeal  has  been  taken* 

The  relation  of  the  defendant  to  the  plaintiffs  was  not  thai 
of  a  mere  agent.  While  its  authority  to  sell  the  land  was  de- 
rived from  the  plaintiffs,  yet  the  sale  was  to  be  made  for  ita 
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own  acooant  and  benefit,  as  well  as  for  that  of  the  plaintiffs* 
Although  the  aathority  to  sell  was  not  so  coupled  with  an  in- 
teraet  as  to  create  in  the  defendant  an  interest  in  the  land,  or 
to  pre?ent  the  plaintiffs  from  revoking  the  authority,  yet  by 
the  terms  of  the  authorization  the  defendant  acquired  such  a 
right  to  a  portion  of  the  proceeds  of  sale  as  to  enable  it  to  make 
a  contract  of  sale  npon  terms  of  its  own  choosing.  The  plain- 
tiffs,  in  effect,  gaye  to  the  defendant  an  option  for  five  days  to 
endeavor  to  sell  the  block  of  land  for  whatever  sum  it  could 
obtain,  and  upon  whatever  terms  it  might  make,  provided  they 
should  receive  therefor  the  sum  of  ten  thousand  dollars,  and 
agreed  that  defendant  should  have  whatever  sum  it  could  realize 
therefor  above  that  amount  The  relation  thus  created  be-^ 
tween  them  was  rather  that  of  a  vendor  and  purchaser  under  a 
contract  of  sale  than  one  of  principal  and  agent,  and  a  sale  by 
the  defendant  thereunder  was  in  the  capacity  of  a  vendor  upon 
its  own  account,  and  not  for  the  account  of  the  plaintiffs.  In- 
asmuch as  the  defendant  was  entitled  to  all  the  proceeds  of 
the  sale  in  excess  of  ten  thousand  dollars,  it  had  the  right  to 
make  the  sale  opon  such  terms  as  in  its  judgment  would  en« 
ahle  it  to  realize  the  highest  price  for  the  land.  Upon  a  sale 
by  it  the  plaintiffs  were  entitled  to  the  immediate  payment  of 
the  ten  thousand  dollars,  but  the  defendant  could  sell  the  land 
either  for  cash  or  upon  time,  as  it  might  choose,  and  its  terma 
of  sale  did  not  require  ratification  by  the  plaintiffs. 

Even  if  it  be  conceded  that  the  defendant  was  but  the  agent 
of  the  plaintiffs,  their  right  to  recover  from  it  the  money  paid 
by  Eldridge  was  no  higher  than  the  right  of  the  defendant  to 
retain  the  money  from  Eldridge;  and  its  right  to  refund  the 
money  to  him  was  co-extensive  with  the  obligation  created 
l>7  the  agreement  under  which  it  had  been  paid.  If  the 
agreement  with  him  was  contrary  to  the  terms  of  the  author* 
ity  conferred  by  the  plaintiffs,  it  could  not  be  enforced  against 
them,  and  they  could  enforce  it  against  Eldridge  only  in 
case  they  ratified  the  act  of  the  defendant;  but  a  ratifica* 
tion  of  that  aet  subjected  them  to  all  the  terms  of  the  agree* 
meni  The  agreement  between  the  defendant  and  Eldridge 
was  conditioned  upon  the  approval  of  the  title  by  the  Title 
Insnrance  Company,  and  by  the  terms  of  that  agreement  the 
^o^xkej  received  from  him  was  to  be  refunded  in  case  the  Title 
Ii^Burance  Company  did  not  approve  the  title.  Upon  the  dis* 
approval  of  the  title  by  that  eompany,  Eldridge  had  the  right 
to  demand,  and  the  defendant  had  the  right  to  refundi  the 
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money  that  had  been  received  by  it  as  a  deposit  upon  the  sale. 
Ex  'parte  White^  In  re  NeviUy  L.  B.  6  Gh.  897,  is  illustratiTS 
of  the  principles  applicable  to  the  present  case.  Gtoods  had 
been  consigned  by  Towle  &  Co.  to  Nevill  for  sale,  and  if  sold, 
to  be  accounted  for  at  a  fixed  price.  Nevill  sold  the  goods 
upon  such  terms  and  at  such  prices  as  he  chose,  and  it  iras 
held  that  the  moneys  received  by  him  upon  such  sales,  and 
standing  to  his  credit  upon  the  books  of  his  banker,  were  his 
own  moneys,  and  did  not  belong  to  Towle  &  Co.;  that  the  ood- 
tracts  of  sale  made  by  Nevill  were  made  by  him  on  his  own 
account,  and  not  as  agent  for  Towle  &  Co.,  the  court  saying: 
^'The  business  which  Nevill  carried  on  with  the  goods  of 
Towle  &  Co.  has  been  called  a  cotton  agency  businessi  and 
the  word  *  agency,'  in  its  prima  facie  sense,  seems  to  imply 
the  relation  of  principal  and  agent,  and  not  of  vendor  and 
purchaser.  But  it  has  been  admitted  in  the  course  of  the 
argument,  that  there  is  no  magic  in  the  word  ^  agency.'  It  is 
often  used  in  commercial  matters  where  the  real  relationship 
is  that  of  vendor  and  purchaser,  and  the  question  is,  whether 
the  dealings  between  Mr.  Nevill  and  Messrs.  Towle  A  Ca  with 
reference  to  these  goods  resulted  in  the  relationship  of  vendor 
and  purchaser,  or  in  the  relationship  of  principal  and  agent" 
*'  If  the  consignee  is  at  liberty,  according  to  the  contract  be- 
tween him  and  his  consignor,  to  sell  at  any  price  he  likes,  aod 
receive  payment  at  any  time  he  likes,  but  is  to  be  bound,  if  be 
sells  the  goods,  to  pay  the  consignor  for  them  at  a  fixed  price 
and  a  fixed  time,  in  my  opinion,  whatever  the  parties  may 
think,  their  relation  is  not  that  of  principal  and  agent.  The 
contract  of  sale  which  the  alleged  agent  makes  with  his  pur- 
chasers is  not  a  contract  made  on  account  of  his  principal,  fiv 
he  is  to  pay  a  price  which  may  be  different,  and  at  a  time 
which  may  be  diflerent,  from  those  fixed  by  the  oontraet": 
Page  403.  We  think  that  the  rule  there  laid  down  should 
control  in  the  present  case. 

The  objection  of  the  plaintiffs  to  the  letter  firom  Qrimwood 
was  properly  overruled.  It  had  already  been  received  in  evi- 
dence, without  objection,  during  the  testimony  of  the  plaintifT 
Hobson.  Neither  did  the  court  err  in  refusing  to  admit  the 
evidence  offered  by  the  plaintiffs,  that  subsequent  to  the  re- 
payment to  Bldridge  of  the  deposit,  the  Title  Insaranoe  Com- 
pany did  insure  to  the  plaintiffs  the  title  to  the  land.  It  was 
not  controverted  that  the  agreement  on  the  24th  of  August 
between  Eldridge  and  the  defendant  was  made  upon  the  con- 
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dition  that  that  company  would  insure  the  title^  or  that  the 
eompanj  did  thereafter  refuse  to  insure  it     Its  subsequent 
agreement  to  insure  the  title  to  the  plaintiffs  would  not  defeat 
the  eflbet  of  its  prior  refusal  to  insure  it  to  Eldridge. 
The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Tn  wnwBFAL  <ua%  wUIe  il  aroM  oat  of  »  oootnol  of  a  okun  not  at  aU 
■Dimal  b  Hi  ebanetOTp  la  apparoatly  a  pUmaer  ease^  for  wa  owiDot  aoknowl- 
•dgs  tilt  wppowid  releranoj  of  tlio  aingle  daolrioa  dted  by  the  ooarl  That 
dadrim,  if  applicable  to  oootraeti  ralating  to  nal  eatate^  apparently  reqnirea 
those  eovta  wliieli  oooaider  themaelTaa  aa  boond  bj  it  to  regard  the  prop* 
•rty  autiiorixed  to  be  aold  ae  the  property  of  the  peraoa  aathorized  to  aell  ii^ 
nther  than  aa  the  property  of  ibi  owner,  and  to  determine  that  the  owner  xa 
not  eatitled  to  the  prooeeda  of  the  sale  of  hia  property.  Donbtleaa  there  are 
ntoy  eaiM  in  whioh  aa  owner  of  panonalty  may  pkoe  it  in  poaeewrion  of 
■aotbtr  with  power  to  aeU  it^  and  may  ao  oondnet  himself  as  to  be  bonnd  by 
*aj  ale  iMda  by  hia  agent;  bat  wa  aannot  oonoeive  that  thia  can  bo  trae 
el  real  estate^  ttie  title  to  whioh  atanda  of  reoord  in  the  name  of  ita  owner» 
vpaeially  where  the  anthorintion  to  seU  It  ia  in  writing,  diadoeing  the  aamea 
both  ef  the  prineipal  and  the  agents  and  the  terma  on  whioh  the  Utter  may 
act  for  the  fermer.  In  the  prineipal  caae^  the  writing  anthoriaed  the  defend* 
aat  to  aet  for  the  plaintifh^  and  the  eontraot  made  by  it  pnrported  to  be 
■ads  by  it  aa  *'ageata.**  We  are  therefore  anable  to  appreciate  the  soggee- 
tifla  of  the  ooart  that  thia  eontraofci  made  nnder  the  written  delegation  of 
iathority  to  defoadaat»  waa  made  by  it  as  prinoipal  rather  than  aa  agent  It 
{■  trae  that  the  mode  of  eompenaatiag  defendant  for  ita  aerrioea  waa  to  per- 
mit it  te  retain  nU  the  pnrohaae-money  aboTe  the  earn  apeoifiedf  bat  thia 
Boda  af  ascertaining  compensation  did  not^  in  oar  jadgment,  either  modify 
ar  eztaad  the  anthority  otherwise  conferred  on  dclendant|  nor  destroy^  ae 
bitvatathapactiai^  ttie  relation  of  prinoipal  and  ageni 


Gbimmbb  V.  Carlton. 

Oonaior  a  not  vrov  a  OomiDaiuxioK  Bvwncaan  to  Supfobt  It  whoa 
mob  eonaideratioa  ia  an  agreement  to  do  acta  the  doing  of  which  cannot 
be  speoifieally  enforced. 

ten  Based  am  Nov*BnoBCBABLS  Cohbtosratiov.  —Deed  made  in  eon* 
"Maration  that  the  grantor,  an  aged  woman,  in  feeble  health,  ahonld  be 
Rpported  and  maintained  for  the  balance  of  her  natural  life  by  bar 
tegfater,  the  grantee,  ia  npon  a  consideration  not  enforceable,  and  there* 
fore  insafllotent  in  law,  and  the  deed  will  be  canceled  by  a  ooart  of  eqai^ 
al  the  instance  of  the  grantor. 

Burr  to  canoel  a  deed  made  hj  the  plaintiff  to  the  defends 
Ml.   Judgment  for  plaintiff. 

W.  H.  L  Bame$  and  W.  H.  Laywn^  for  the  appellanti 

inStam  B.  Hardy^  for  the  respondent 
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Foots,  C.  This  aciioQ  was  brought  to  cancel  a  deed  made 
by  Mrs.  Grimmer,  the  plaintiff,  to  her  daughter,  Mrs.  CarlUn. 
The  case  comes  here  upon  the  judgment  roll  alone. 

From  the  pleadings  it  appears  that  the  main  issues  are  two: 
1.  Whether  or  not  the  deed  had  been  obtained  by  the  firaad 
and  misrepresentations  of  the  defendant;  2.  Whether  or  not 
the  true  consideration  for  the  making  and  delivery  thereof  was 
expressed  in  the  deed;  and  if  not  so  expressed,  if  it,  ae  set  out 
in  the  pleadings,  was  an  enforceable  contract  and  sufficient  to 
support  the  deed. 

The  court  found  in  favor  of  the  defendant  as  to  the  issue  of 
fraud  and  misrepresentations,  but  found  for  the  plaintiff,  that 
the  true  consideration  was  not  stated  in  the  deed;  that  it  was 
a  consideration  based  upon  a  verbal  agreement  that  the  de- 
fendant, in  consideration  of  the  making  and  delivery  of  the 
deed,  would  support  and  maintain  her  mother,  the  plaintifi^ 
for  the  balance  of  her  natural  life,  and,  in  effect,  that  ench,  a 
proposed  consideration,  not  being  enforceable,  was  no  consid- 
eration at  all;  and  adjudged,  therefore,  that  the  deed  should 
be  canceled,  and  the  defendant  enjoined  from  selling  the  prop- 
erty described  in  the  deed,  which  it  is  alleged  she  intended 
to  do.    From  that  judgment  this  appeal  is  taken. 

Taken  altogether,  we  see  no  conflict  in  the  findings,  and  do 
error  in  that  respect  Nor  do  we  perceive  that  the  court  erred 
in  giving  judgment  upon  the  findings  for  the  plaintiff. 

The  proposed  consideration,  as  the  true  and  only  oonmdera* 
tion,  if  any  existed,  mentioned  therein,  is  found  to  be  no  con- 
sideration in  the  sense,  as  we  understand  the  findings,  that  the 
agreement  upon  which  it  was  based  was  not  an  enforceable 
contract,  and  therefore  the  deed  should  be  canceled.  The 
findings  also  negative,  by  finding  what  the  true  consideration 
was,  the  existence  of  any  other  to  support  the  deed. 

But  it  is  claimed  that  by  the  admissions  of  the  answer  to 
the  cross-complaint  it  is  shown  that  the  contract  to  maintain 
and  support  the  plaintiff  was  partially  performed. 

We  do  not  think  this  position  correct.  The  answer  to  the 
cross-complaint  specifically  denies  that  there  was  any  such 
agreement  made  as  the  latter  pleading  sete  up;  and  if  that  is 
denied,  the  fact  set  out  in  it,  that  the  plaintiff  was  supported 
by  the  defendant,  if  admitted  by  the  pleadings,  is  not  an  ad- 
mission that  it  was  in  pursuance  of  the  agreement  the  exists 
ence  of  which  is  denied. 

Conceding,  without  deciding,  that  the  agreement  may  nel 
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be  witbiD  the  statute  of  frauds,  because  it  appears  that  the 
time  for  the  performance  of  the  defendant's  contract  to  main- 
tain and  support  depends  upon  the  contingency  of  the  death 
of  the  plaintiff,  which  might  or  might  not  happen  within  a 
year,  under  the  rule  laid  down  in  Smfi  t.  Swift,  46  Cal.  269, 
neyertheless  we  do  not  think  the  contract  an  enforceable  one, 
because  from  the  very  nature  of  it  a  proper  performance  thereof 
inTolyed  the  personal  services  of  the  defendant. 

TKe  findings  show  that  the  plaintiff  is  a  person  eighty-four 
yean  of  age,  feeble  in  health,  subject  to  the  ailments  and  dis- 
orders incident  to  old  age,  and  her  memory  seriously  impaired. 

The  proper  maintenance  and  support  of  the  mother  by  her 
daughter  ought  necessarily  to  involve  the  personal  care  and 
attention  of  the  latter  to  such  a  sick,  ailing,  and  feeble-mem- 
oried  parent.  It  would  doubtless  be  also  the  most  important 
and  necessary  part  of  the  proposed  maintenance  and  support 
of  an  almost  helpless  parent,  a  female,  too,  peculiarly  to  be  at- 
tended to  by  a  loving  and  devoted  daughter. 

And  it  would  be  strange  indeed  if,  in  addition  to  a  house  and 
lot  worth  six  thousand  dollars, — almost  all  the  mother  pos- 
sessed  in  the  way  of  property,  —  the  filial  affection  of  the  child 
would  not  stimulate  and  cause  her  to  consider  such  services 
as  included  in  the  contract  and  so  intended  by  the  party  to  be 
charged,  and  that  the  same  would  be  so  understood  by  the 
party  with  whom  it  was  made. 

The  validity  of  the  deed  depends  upon  the  power  to  enforce 
the  specific  performance  of  the  defendant's  mutual  and  de- 
pendent contract.  As  it  could  not  be  enforced  under  the  rule 
laid  down  in  Cooper  y.  PefUit  21  Gal.  409,  and  King  v.  OHder^ 
Aut€^  79  CaL  509,  we  think  the  court  below  was  warranted  in 
giving  its  judgment  on  the  findings  made,  and  we  advise  that 
the  judgment  be  affirmed,  there  being  no  prejudicial  error  dis- 
doeed  by  the  record. 

Vahclibf,  C,  and  FirzasRALD,  C,  concurred. 

The  Ckyusr.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 

T6  SusTAiii  A  Dbmand  loa  thx  Spiamo  Psrtobmahgi  ov  a  Ck>iiTBAor» 
it  k  gaaatmUy  iwnntial  that  ih«ra  be  mntaality  of  remedy;  or  in  other 
vecdl^  that  eaeh  of  tbe  pertiee  ha?e  the  right  to  compel  the  other  to  perform 
ik  A  party  agaioet  whom  redreie  by  ipooifio  performanoe  oannot  be  aaoooM 
fully  aooght  cannot  himself  sacceasfully  leek  it:  Gocper  ▼.  PeAo,  21  CaL  409 
Bogen  V.  StMrnudUn^  16  Me.  92;  88  Am.  Deo.  636;  Steriingr.  KlepiatUe,  24  In4 
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94;  87  Am.  Dea  319;  Bodine  ▼.  GladUng,  21  Pa.  St  60;  09  An.  Dm.  7«. 
The  principal  case  was  not,  howeyer,  a  suit  for  specifio  performanofl^  nd 
therefore  we  know  not  why  the  law  of  speeifio  performance  was  applied  U 
it;  and  oar  ignorance  is  not  enlightened  by  reference  in  the  opinion  e(  tht 
court  to  any  authority  or  reason  in  support  of  the  view  which  the  oonrt  i^ 
peared  to  entertain,  —  that  a  contract  should  be  declared  Toid  beoaase  it  ess* 
not  be  specificslly  enforced.  The  nit  was  to  cancel  a  conTeyaaoe^  en  tiie 
alleged  ground  that  it  was  obtained  by  fraud;  and  thereupon  the  ocmrl  fbind, 
as  a  reason  for  canceling  it,  a  ground  which  the  complainant  may  wall  be  psui 
doned  for  not  having  thought  of,  Tii.,  that  the  agreement^  whioh  was  tbs 
consideraticm  of  the  deed,  could  not  be  specifically  enforced,  and  thscebn 
that  the  deed  was  without  any  consideration  sufficient  to  snpporl  it.  A»> 
cording  to  this  decision,  if  our  publisher  should  convey  ns  a  tract  of  lead  fai 
consideration  of  our  agreement  to  edit  a  volume  of  tfaeee  reports  to  ths  boil 
of  our  skill*  he  might  at  once  pursue  us  in  a  court  of  equity  for  having  ^m» 
petrated  a  fraud  on  him  in  procuring  the  conveyance  in  flonsideratiop  of  cor 
agreement^  because  no  court  would  undertake  to  compel  us  to  edit  aaytUig; 
and  he  might  obtain  a  decree  canceling  bis  conveyances  though  we  wete  will- 
ing to  render  the  services  as  agreed*  But  for  the  principal  ease^  thert  ii 
no  reason  for  thinking  that  such  is  the  law.  An  agreement  to  do  any  set  or 
series  of  acts  which  the  promisor,  but  for  his  agreement^  was  under  no  obli- 
gation to  perform,  has  ever  been  deemed  an  ample  consideration  for  a«y  eoa* 
tract,  transfer,  or  conveyanoe,  whether  the  doing  of  such  act  or  acta  oould  bs 
specifically  enforced  or  not:  OM  v.  Oowderp^  40  Vt  26;  94  Am.  0ssl  STOj 
HariuU  v.  Saunden,  49  Mo.  433;  8  Am.  Bep.  136;  ChmU  v.  BaniB,  8  Weed. 
562;  24  Am.  Dec  90;  Lawenee  v.  QayeUiy»  78  Csl.  126;  12  Am.  St.  Bep^  S9; 
Hamer  v.  Sidway,  124  K.  Y.  588;  21  Am.  St.  Bep.  693;  UndeU  v.  Bobu,  60 
Mo.  249;  21  Am.  Rep.  395;  Deveenum  v.  Shaw,  60  Md.  199;  9  Am.  St.  Bep^ 
422;  Smith  v.  AUen,  5  AUen,  454;  81  Am.  Dec.  756L 

The  principal  case  is  in  direct  confliet  upon  this  Mbjeol  wHk  Kmur  f. 
r,  84  W.  Va.  421. 
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ps  OAuroaMiA,  222.] 

Mauoiovb  PBonounoH.  —  To  Smtttlb  'Bulixtiww  to  Bbootbb  in  ai 

for  his  malicious  prosecution,  he  must  show  that  suoh  prosecution  on  the 
part  of  the  defendant  was  malicious  and  without  probable  cause. 

Mauoioub  Pbobiodtiok.  —  Thb  ExiSTurca  or  Fbobabli  Caubb  for  a  pnits- 
cation  is  always  a  matter  of  law  to  be  determined  by  the  aoork  If  tii« 
facts  are  undisputed,  the  court  must  order  a  nonsuit*  or  direct  a  ver- 
dict for  the  defendant  if  they  constituted  probable  cause,  and  if  they  did 
not,  then  that  the  other  issues  must  bo  submitted  to  the  jury.  When 
the  facte  are  oontradicted,  they  must  be  passed  upon  by  the  jury  before 
the  court  can  doiormine  the  issue  of  probable  oauie^  but  in  either  coa- 
tingenoyt  the  question  is  still  one  of  law*  to  be  determined  by  the  oonit 
from  the  ft^ts  established  in  the  case. 

MAUOioim  PBoaiouTiDV — Pbobablb  Oavbi^  Qubrdv  oi;  bow  Submbrid. 
— Probable  cause  is  in  the  nature  of  a  judgment^  to  be  determined  if  tiM 
court  upon  a  speeial  verdict  of  the  jury,  and  is  not  to  he  reedared  aatfl 
after  the  jury  has  given  its  verdict  upon  the  &ots  by  which  it  k  te  be 
determined.    It  is  not  neoessary  that  the  facts  be  found  in  the  fans  el  a 
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ipMial  TwdM.  ISm  oonrt  may  inttniot  the  Jury  to  mder  thdr  Terdid 
lor  or  BffdnaA  the  defandaat^  aooording  as  they  shall  find  facts  designated, 
winah  tbm  ooort  may  deem  sufficient  to  constitnte  probable  oanse. 

IIauobws  FBoaminoji-^pBOBABLi  Cavsi  —  iMRBUonoiis  DmnHo.  — 
II  ii  Bol  oompetent  for  the  ooort  to  give  to  the  jury  a  definition  of  prob* 
aUo  onoob  and  Inatmot  them  to  find  for  or  against  it»  according  as  they 
may  determine  that  the  facts  are  within  or  without  that  definition.  It 
mast  instruot  the  jnry  npon  this  subject  in  the  ooncrete,  and  not  in  the 
■hslnotk  ABd  must  not  leave  to  that  body  the  offioe  el  determining  tho 
^jaestioii*  but  must  itself  determine  it^  and  direct  the  jury  to  find  its  ver- 
diet  aoeording  to  such  determination.  The  oourt  should  groups  in  Ita 
maknetioiM,  the  faots  which  the  evidence  tends  to  prove,  and  thea 
fastmet  the  jury  that  if  such  faots  be  established,  there  was  or  was 
■ot  probable  cause,  as  the  ease  may  be^  and  that  their  verdict  most  be 
aeeordingly. 

Maukmoob  Psosxounoii.  —  Actions  iob  Malicious  Prosbcutiov  hayb 
jrans  BKSN  Favorsd^  and  are  not  sustainable,  unless  the  prosecutioa 
was  actuated  by  malice,  and  the  party  instigating  it  had  no  good  reason 
to  belioTO  that  the  law  had  been  violated,  and  did  not  act  in  good  faith 
apon  lus  reasonable  belief  that  the  acoused  was  guilty  of  the  ofiense  for 
whieh  lie  waa  prooeonted. 

llAUcmn  FaosicunoH— Pbobabu  Oausb  —  Bsuxr.  —If  the  prosecutor 
does  not  in  lael  believe  the  aooused  to  be  guilty,  the  defense  of  probable 
cause  oannot  eodst.  It  is  not  suffieient  that  the  known  facts  are  suoh  at 
to  create  a  belief  of  the  guilt  of  the  aooused  in  the  mind  of  an  impartial 
rtasnnsble  man,  if  they  did  not  oreate  such  belief  in  the  mind  of  tha 


Miuaoum  ^moaaanon  —  Pbobablb  Oauu  —  Qovnoir  ioh  Jubt.  — 
Whether  n  proeecntor  betiered  the  aooused  guilty  of  the  erimt  oharged 
fa  a  qnastioa  el  faot  to  be  submitted  to  the  jury. 

Mauomm  PBononnov  •»  Pbobablb  Oavo — Assfim  ow  HAournuTB.  — 
If  the  proaeentor,  before  inatitnting  a  proseootion,  fully  and  fairly  stated 
the  Casts  and  ctreumstanoes  to  a  justice  of  the  peace,  and  was  advised  by 
him  tbat  they  oonetatnted  a  reasonable  cause  for  the  arrest  of  the  plain* 
US,  and  ha  honestly  aeted  in  good  fidth  under  suoh  advioe^  no  action  esn 
baaofltainad  for  the  proeaention.  So  held,  where  the  fsots  sUted  to  th« 
Jastiea  were  oonfessedly  true^  but  he  was  in  error  in  thinking  that  they 
eonstitntsd  a  criminal  aet  for  whieh  it  was  proper  to  issue  a  warrant  of 


— FunLBOBD  OomnnnoAtiDB,  -~  A  eomplaint  filed  in  a  oonrt  of  oona- 
psiani  Jniiadistioo,  eharging  the  oomnusaion  el  a  supposed  erims^  is»  by 
Ihe  eodo  of  California,  a  privileged  oommunication,  for  which,  though 
Idee,  tha  complainant  cannot  be  made  answerable  in  a  dvil  action. 

AonoH  for  malioioaB  proBeooiioii,  brought  by  the  plaintiff,  a 
Binor,  noting  by  his  gnudian  ad  litem.  The  complaint  stated, 
•r  attempted  to  state,  two  caaseB  of  action,  the  first  of  which 
all^^  the  malidoos  prosecution  of  the  plaintiff  by  charging 
him,  na  the  owner  and  keeper  of  a  building,  with  allowing  and 
participating  in  an  illegal  game.  The  second  cause  charged 
that  the  defendant,  in  a  reckless  manner  and  with  malicious 
intent,  had  presented  a  complaint  before  a  court  which  had 
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no  jarisdictioQ  in  the  matter,  by  whicli  the  plaintiff  was  ao- 
cused,  aa  owner  and  keeper  of  a  store,  with  allowing  and  par- 
ticipating in  a  game  of  chance,  to  wit^  shaking  dice  for 
chances  in  prizes  having  a  monetary  value;  that  by  such  ac- 
cusation the  defendant  intended  that  all  persons  who  saw  or 
heard  of  it  should  understand  and  believe,  and  they  did  bo 
understand  and  believe,  that  the  plaintiff  allowed  and  partid- 
pated  in  a  game  prohibited  by  the  Penal  Code  of  the  state. 
The  court  sustained  a  demurrer  on  the  last  cause  of  action. 
By  the  evidence  it  appeared  that  the  plaintiff  was  the  manager 
of  a  store;  that  at  such  store  there  was  a  shaking  of  dice  for 
certain  prizes;  that  the  defendant  went  to  the  office  of  a  jiu* 
tice  of  the  peace,  and  he  and  the  justice  examined  the  Penal 
Code  of  the  state  with  reference  to  gambling  games;  that  the 
defendant  stated  the  facts  to  the  justice  as  they  existed,  and 
the  latter  told  him  that  they  constituted  a  violation  <rf  the 
code,  and  therefore  that  a  public  offense  had  been  committed 
An  affidavit  was  then  drawn,  charging  the  commission  of  the 
acts  the  existence  of  which  the  defendant  had  stated  to  the 
justice,  and  a  warrant  of  arrest  was  issued  thereon;  but  when 
the  accusation  came  on  for  trial,  the  matters  therein  stated 
were  determined  not  to  constitute  a  public  offense,  and  the  w^ 
cused  was  discharged.  The  building  in  which  was  the  store 
of  which  plaintiff  was  manager  had  been  leased  by  the  defend- 
ant to  J.  B.  Hunt  The  plaintiff  sought  to  have  this  lease  re- 
ceived in  evidence,  together  with  evidence  tending  to  prove 
that  the  defendant  wished  it  annulled;  but  this  evidence,  on 
objection,  was  excluded  by  the  court  as  immateriaL  Vevdict 
and  judgment  for  the  defendant;  plaintiff  appealed. 

/•  T.  Bogen^  for  the  appellant 

T.  L.  Caro(her$y  for  the  respondent 

Harrison,  J.  Action  against  the  defendant  for  a  malidoas 
prosecution  in  causing  the  arrest  of  the  plaintiff  upon  a  crimi* 
nal  charge. 

At  the  request  of  the  defendant,  the  court  instructed  the 
jury:  ''If  the  jury  believe  from  the  evidence  that  the  defend- 
ant had  probable  cause  to  believe  that  the  plaintiff  was  guilty 
of  the  offense  charged  against  him,  then  it  is  not  material 
whether  the  defendant  was  actuated  by  proper  motives  or  im« 
proper  motives  in  instituting  the  criminal  proceedings  against 
the  plaintiff.  To  authorize  a  recovery  in  this  class  of  cases,  it 
must  appear  that  the  defendant  was  actuated  by  malice,  but 
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the  jwy  most  furtlier  believe  from  the  testiraony  that  tlie  de- 
fendant had  no  probable  cause  or  do  reasonable  ground  to 
believe  that  the  plaintiff  was  guilty  of  the  offense  charged 
against  him;  and  the  court  further  instructs  the  jury  that 
probable  cause  means  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances  in  themselves  sufficiently  strong  to 
warrant  a  reasonably  cautious  man  in  the  belief  that  the  per- 
flOQ  accused  is  guilty  of  the  offense  charged. 

'^I  instruct  yon,  that  to  entitle  the  plaintiff  to  recoveri  you 
must  find  from  the  evidence  that  the  prosecution  complained 
of  was  commenced  by  the  defendant  through  malice,  and  also 
that  it  was  without  probable  cause;  and  if  the  plaintiff  has 
Med  to  show,  by  a  preponderance  of  evidencOi  either  of  these 
propoaitionSy  the  jury  should  find  for  the  defendant." 

In  giving  these  instructions,  the  court  committed  error,  for 
which  a  new  trial  should  have  been  granted.  The  error  was 
not  obviated  by  the  fact  that  the  court,  at  the  request  of  the 
plaintiff,  instructed  the  jury  that  if  they  should  find  from  the 
evidence  ^  that  the  defendant,  in  swearing  out  the  warrant 
and  causing  the  arrest  of  the  plaintiff,  did  not  believe  that 
pkintiff  was  guilty  of  any  crime,  and  that  he  did  not  have 
sufficient  knowledge,  as  a  cautious  and  prudent  man,  acting 
conscientiously  and  impartially,  to  believe  the  plaintiff  guilty 
of  any  crime,  then,  as  a  matter  of  law,  there  was  no  probable 
cause  for  the  arrest  and  prosecution  of  plaintiff,"  and  also, 
that  if  they  should  find  from  the  evidence  a  certain  state  of 
^t8i  which  were  enumerated,  thoee  facts  would  not  const!- 
tnte  a  probable  cause. 

These  were  not  the  only  facta  of  which  evidence  regarding 
probable  cause  had  been  given  to  the  jury,  and  the  above 
instructions  given  at  the  request  of  the  defendant  left  to  the 
}vrj  the  function  of  determining  this  question.  The  court 
should  have  told  the  jury,  either  that  the  evidence  which  was 
introdnced  was  or  was  not  sufficient  to  establish  a  probable 
^*QWi  or  that,  as  from  the  evidence  they  should  find  the  facts 
which,  in  the  opinion  of  the  court,  would  or  would  not  be  suf- 
ficient to  show  a  probable  cause,  their  verdict  should  be  for  or 
^nst  the  defendant 

In  order  to  maintain  an  action  for  malicious  prosecution, 
ths  pbdntiff  must  establish  malice  on  the  part  of  the  defend* 
^t,  and  also  a  want  of  probable  cause.  Malice  is  always  a 
qoestion  of  fact  for  the  jury,  but  whether  the  defendant  had 
or  had  not  probable  cause  for  instituting  the  prosecution  is 
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always  a  matter  of  law  to  be  determined  by  the  eomi.  If  the^ 
facts  upon  which  the  defendant  acted  are  undisputed,  the 
oonrt,  according  as  it  shall  be  of  the  opinon  that  they  consti* 
toted  probable  cause  or  not,  either  will  order  a  nonsuit  (or  di- 
rect  a  verdict  for  the  defendant),  or  it  will  submit  the  other 
issues  to  the  jury;  but  whether  admitted  or  disputed,  the 
question  is  still  one  of  law,  to  be  determined  by  the  court  from 
the  facts  established  in  the  case.  If  the  facts  are  controTerted, 
they  must  be  passed  upon  by  the  jury  before  the  court  can 
determine  the  issue  of  probable  cause;  but  the  question  of 
probable  cause  can  never  be  left  to  the  determination  of  the 
jury.  ''What  facts  and  circumstances  amount  to  probable 
cause  is  a  pure  question  of  law.  Whether  they  exist  or  not 
in  any  particular  case  is  a  pure  question  of  fact.  The  former 
is  exclusively  for  the  court,  the  latter  for  the  jury '':  Stone  t. 
Oroekery  24  Pick.  84.  ''  When  there  is  no  dispute  about  the 
facts,  the  question  of  the  want  of  probable  cause  is  for  the 
determination  of  the  court;  where  the  facts  are  controverted 
or  doubtful,  whether  they  are  proved  or  not,  belongs  to  the 
jury  to  decide;  or  in  other  words,  whether  the  circumstances 
alleged  are  true  is  a  question  of  fact;  but  if  true,  whether 
they  amount  to  probable  cause  is  for  the  court ":  Bulkeley  y. 
Keteltasj  6  N.  Y.  887.  Probable  cause  is  in  the  nature  of  a 
judgment  to  be  rendered  by  the  court  upon  a  special  verdict 
of  the  jury,  and  is  not  to  be  rendered  until  after  the  jury  has 
given  its  verdict  upon  the  facts  by  which  it  is  to  be  deter- 
mined. It  is  not,  however,  necessary  that  the  facts  be  found 
by  the  jury  in  the  form  of  a  special  verdict.  The  court  may 
instruct  them  to  render  their  verdict  for  or  against  the  defend* 
ant,  according  as  they  shall  find  the  facts  designated  to  it 
which  the  court  may  deem  sufficient  to  constitute  probable 
cause.  But  it  is  necessary  for  the  court,  in  each  instance,  to 
determine  whether  the  facts  that  they  may  find  from  the  evi- 
dence will  or  will  not  establish  that  issue.  Neither  is  it  com- 
petent for  the  court  to  give  to  the  jury  a  definition  of  probable 
cause,  and  instruct  them  to  find  for  or  against  the  defendant 
according  as  they  may  determine  that  the  facts  are  within  or 
without  that  definition.  Such  an  instruction  is  only  to  leave  to 
them  in  another  form  the  function  of  determining  whether  there 
was  probable  cause.  The  court  cannot  divest  itself  of  its 
duty  to  determine  this  question,  however  complicated  or  nu* 
merous  may  be  the  facts.  It  must  instruct  the  jury  upon 
this  subject  in  the  concrete,  and  not  in  the  abstract,  and  must 
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not  leave  to  tbat  bodj  the  offioe  of  detenniiiing  the  queetioDy 
Imt  miut  itself  determine  it,  and  direct  the  jury  to  find  its  yer- 
diet  in  aocordanee  with  snoh  determination.  The  court  should 
group  in  its  instractions  the  facts  which  the  evidence  tends  to 
prove,  and  then  instmct  the  jnrj  that  if  they  find  such  facts 
to  be  establishedy  there  was  or  was  not  probable  cause,  as  the 
casB  may  be,  and  that  their  verdict  must  be  accordingly. 

Actions  for  malicious  prosecutions  have  never  been  favored 
in  law,  although  they  have  always  been  readily  upheld  when 
the  proper  elements  therefisr  have  been  presented.  They  are 
nrstained,  however,  only  when  it  is  shown  that  the  prosecution 
was  in  fact  actuated  by  malice,  and  that  the  party  instigating 
it  had  no  reasonable  ground  for  causing  the  prosecution.  It 
is  Ibr  the  beet  interests  of  society  that  those  who  ofiend 
against  the  laws  shall  be  promptly  punished,  and  that  any 
dtiseD  who  has  good  reason  to  believe  that  the  law  has  been 
violated  shall  have  the  right  to  cause  the  arrest  of  the  offender. 
For  the  purpose  of  protecting  him  in  so  doing,  it  is  the  estab- 
lished rule,  that  if  he  have  reasonable  grounds  for  his  belief 
and  act  thereon  in  good  faith  in  causing  the  arrest,  he  shall 
not  be  subjected  to  damages  merely  because  the  accused  is 
not  convicted.  This  rule  is  founded  upon  grounds  of  pub* 
lie  policy,  in  order  to  encourage  the  exposure  of  crime,  and 
when  the  acts  of  the  citizen  in  making  such  exposure  are 
challenged  as  not  being  within  the  reason  of  the  rule,  the 
court,  as  in  every  other  case  involving  considerations  of  public 
policy,  must  itself  determine  the  question  as  a  matter  of  law, 
and  not  leave  it  to  the  arbitrament  of  a  jury.  And  as  a  vio* 
lation  of  law  is  never  to  be  presumed  from  an  act  which  is 
innocent  in  itself  and  in  accordance  with  public  policy,  even 
though  injury  result  therefrom^  it  is  incumbent  on  him  who 
would  impeach  the  good  faith  of  such  act  to  make  proof  of 
his  charge  before  the  other  is  called  upon  to  defend  his  con- 
dnct 

xOriginally  an  action  of  this  character  was  an  action  on  the 
ease  in  tiie  nature  of  a  writ  of  conspiracy,  in  which  the  plain- 
tiff  in  the  declaration  charged  the  defendant  with  having 
fidsely  and  maliciously  caused  his  arrest  The  defendant,  in 
his  plea,  set  forth  the  grounds  of  his  suspicion  under  which  he 
caosed  the  arrest,  the  sufficiency  of  which  was  determined  by 
the  court  upon  a  demurrer  to  the  plea:  Chamben  v.  Taylor^ 
Cra.  Elii.  900;  Ooxe  v.  TFtrraU,  Cro.  Jac.  193;  C!oni.  Dig.,  tit 
Pleader,  2,  E;  Wear  v.  WelU,  3  Bulst  284.    In  process  of 
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time  a  change  was  effected  in  ihe  manner  of  pleading  the 
canse  of  action,  by  whieh  the  plaintiff  anticipated  ttiia  pica  bj 
averring  in  the  declaration  a  want  of  probable  oanse  {SavU  ?. 
Roberts,  1  Salk.  13;  1  Ld*  Baym.  874),  and  the  facte  were  pre- 
sented ander  the  general  iasue;  "yet  the  rule  of  law  that  the 
question  belongs  to  the  judge  only,  and  not  to  the  jory,  is  not| 
by  such  alteration  in  the  pleading,  in  any  way  impaired": 
Pantan  y.  WiUiamBj  2  Q.  B.  193.  In  the  argument  of  Kelly 
for  plaintiff  in  error  in  this  case  will  be  found  an  interestiDK 
account  of  the  history  and  deyelopment  of  the  mle  by  which 
this  question  is  held  to  be  always  a  matter  of  law,  and  never 
to  be  determined  by  the  jury.  Johnstone  t,  Sutton,  1  Term Beji 
545,  is  also  a  leading  case  on  this  subjecti  haying  been  dete^ 
mined  in  the  court  of  exchequer  chamber,  and  afterwardi 
aflbmed  in  the  house  of  lords:  1  Brown  ParL  0.  70. 

The  change  in  pleading  by  transferring  to  the  deolaiation 
the  ayerment  of  a  want  of  probable  cause,  although  it  imposed 
upon  the  plaintiff  the  necessity  of  making  proof  of  this  negi- 
tiye  ayerment  as  a  part  of  his  cause  of  action,  did  not,  hoip- 
ever,  change  the  issue  from  one  of  law  to  one  of  fact;  for  onlen 
such  want  of  probable  cause  was  proyed  by  him,  it  became  the 
duty  of  the  court  to  determine  as  matter  of  law  that  he  had 
no  cause  of  action  against  the  defendant;  and  since  such 
probable  cause  is  a  legal  conclusion  to  be  drawn  finom  the 
facts,  and  its  absence  is  an  essential  element  to  the  plaintiff's 
right  of  action,  it  is  at  all  times  to  be  determined  by  the  court 
whether  the  facts  proyed  constituted  such  probable  caoae, 
just  as  under  the  original  system  the  court  determined  upon 
the  demurrer  to  the  facts  set  up  in  the  defendant's  plea 
whether  there  were  suflScient  grounds  for  his  suspicion.  In 
Panton  y.  WiUiams,  2  Q.  B.  192,  the  question  depended  upon 
the  consideration  of  a  combination  of  circumstances  and  ftcta, 
together  with  inferences  to  be  drawn  from  them;  and  Lord 
Denman  left  it  to  be  determined  by  the  jury,  to  which  direo- 
tion  counsel  for  the  defendant  excepted,  and  insisted  ^thit 
his  lordship  was  bound  to  state  to  the  jury  what  fiuste,  if 
proyed,  would  amount  to  probable  cause,  leaying  to  them  odIj 
the  question  whether  they  belieyed  the  eyidence  adduced  ia 
order  to  proye  such  facts,"  and  the  court  in  exchequer  chain* 
her  sustained  the  exception,  saying  (p,  192):  ''Upon  this  hill 
of  exceptions  we  take  the  broad  question  between  the  partial 
to  be  this:  whether,  in  a  case  in  which  the  question  of  reason* 
able  or  probable  cause  depends,  not  upon  a  few  dmple  &o^ 
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but  upon  facts  which  are  numerooB  and  complicated,  and 
upon  inferences  to  be  drawn  therefrom,  it  is  the  duty  of  the 
judge  to  inform  the  jury  that  if  they  find  the  facts  proved  and 
the  inferences  to  be  warranted  by  such  facts,  the  same  do  or 
do  not  amonnt  to  reasonable  or  probable  cause,  so  as  thereby 
to  leave  the  question  of  fact  to  the  jury,  and  the  abstract  ques* 
tioQ  of  law  to  the  judge.  And  we  are  all  of  opinion  that  it  is 
the  duty  of  the  judge  to  do  so.**  And  after  stating  that  such 
had  always  been  held  to  be  the  rule  of  law  in  ordinary  caseSi 
said  farther:  "  And  such  being  the  rule  of  law  where  the  facts 
are  few  and  the  case  simple,  we  cannot  hold  it  to  be  otherwise 
where  the  facts  are  more  numerous  and  complicated.  It  is 
undoubtedly  attended  with  greater  diflSculty  in  the  latter  case 
to  bring  before  the  jury  all  the  combinations  of  which  numer- 
ous facts  are  susceptible,  and  to  place  in  a  distinct  point  of 
view  the  application  of  the  rule  of  law  according  as  all  or 
some  only  of  the  facts,  and  inferences  from  facts,  are  made  out 
to  their  satisfaction;  but  it  is  equally  certain  that  the  task  is 
not  impracticabley  and  it  rarely  happens  but  that  there  are 
some  leading  facts  in  each  case  which  present  a  broad  distinc- 
tion to  their  view  without  having  recourse  to  the  less  impor- 
tant  circumstances  that  have  been  brought  before  them." 

In  Bvlkdey  v.  KeUltas^  6  N.  Y.  887,  the  court  held  that  it 
was  error  to  leave  to  the  jury  to  determine  whether  the  cir* 
camstances  proved  in  evidence  did  or  did  not  establish  a  want 
of  probable  cause.  When  this  cause  was  again  tried  in  the 
superior  court,  the  judge  instructed  the  jury  that  if  they  should 
find  that  the  defendants  had  reasonable  grounds  for  believing 
that  the  plaintiff  swore  as  had  been  charged  (the  plaintiff 
having  been  arrested  upon  a  charge  of  pnrjury),  that  would 
establish  a  want  of  probable  cause;  but  the  court  at  general 
term  [BMeley  v.  Smithy  2  Duer,  261)  held  this  instruction 
erroneous,  saying  that,  ^  from  the  terms  in  which  it  was  ex- 
pressed,  it  necessarily  involved  the  submission  to  the  jury  of 
the  question  of  probable  cause,  and  was  not  limited  to  the 
fa/;ts  up6n  which  the  question  depended.  The  judge  in- 
stmcted  the  jury  that  they  were  to  consider  and  determine 
whether  the  facts  and  circumstances  known  to  the  defendants 
were  reasonable  grounds  for  their  believing  that  the  charge 
which  they  made  against  the  plaintiff  was  true,  and  we  are 
unable  to  make  a  distinction  between  the  existence  or  non* 
existence  of  reasonable  grounds  of  belief,  and  the  existence  or 
want  of  a  probable  cause.    There  is  a  difference  in  the  form 
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of  expresfltoiit  but  none  in  the  meaning,  einoe  the  ezisteiMi 
of  reasonable  grounds  for  believing  a  charge  to  be  true  is  in 
reality  nothing  more  than  a  legal  definition  of  a  probable 
oanse  for  making  it  In  deciding  that  there  were  no  reason- 
able grounds  of  beliefy  a  jury,  of  necessity,  decides  that  there 
was  a  want  of  probable  cause.  The  charge  of  the  judge, 
therefore,  amounted  to  no  more  than  the  definition  wbich 
the  law  gives  of  probable  cause,  and  permitted  the  jury,  in  the 
exercise  of  their  own  judgment,  to  apply  the  definition  to  the 
facts  of  the  case;  that  is,  permitted  them  to  determine  whether 
the  facts,  which  they  might  consider  to  be  proved,  did  or  did 
not  amount  to  a  want  of  probable  cause."  In  ChrafU  v.  Moortf 
29  Cal.  644,  the  court  (p.  272),  upon  the  ground  that  the  freii 
were  controverted,  conflicting  evidence  to  be  weighed,  and 
credibility  of  witnesses  to  be  passed  upon,  left  to  the  jury  to 
decide  whether  or  not  there  was  probable  cause  for  the  proe^ 
cution  of  the  suit;  and  the  supreme  court,  in  holding  that  this 
action  was  erroneous,  said  (p.  653):  ^The  law  makes  it  the 
duty  of  the  judge  who  tries  an  action  for  malicious  prosecn- 
tion  to  instruct  the  jury  that  as  they  may  find  and  determine 
certain  questions  of  taoi  properly  submitted  to  them  to  be  true 
or  untrue,  so  must  be  their  verdict  for  the  plaintiff  or  for  the 
defendant;  not  that  they  should  determine  the  question  of  the 
want  of  probable  cause,  or  the  contrary.  It  may  sometimes 
be  difficult  to  state  to  the  jury  what  the  testimony  is,  and 
what  facts,  if  found  to  be  true,  establish  the  plaintiff's  allega* 
tion  of  want  of  probable  cause;  but,  difficult  as  it  may  be,  this 
duty  is  cast  on  the  judge  in  this  kind  of  actions,  because  he  ib 
presumed  to  know  much  better  than  the  jury  can  what  &cts 
show  the  existence  of  probable  cause  or  the  want  of  it"  In 
Bulkeley  v.  Smithy  2  Duer,  261,  the  court  said:  ''If  the  &ctB 
upon  which  the  question  of  probable  cause  depends  are  ren- 
dered doubtful  by  the  evidence,  the  court  must  instruct  the 
jury  that  if  the  facts  shall  be  found  by  them  in  a  certain  man- 
ner, they  do  or  do  not  amount,  as  the  case  may  be,  to  a  want 
of  probable  cause,  and  consequently  will  or  will  not  entitle  the 
plaintiff  to  the  verdict  which  he  seeks.  If,  instead  of  such 
a  direction,  he  leaves  it  to  the  jury  to  determine  not  onlj 
whether  the  facts  alleged  by  the  plaintiff  are  true,  but 
whether,  if  true,  they  prove  a  want  of  probable  cause,  he  ab- 
jures his  own  functions,  and  commits  a  fatal  error.''  In 
Harkrader  v.  Moorey  44  Cal.  152,  the  court  said:  "  When  the 
facts  in  reference  to  the  alleged  probable  cause  are  admitted 
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or  eetoUishad  beyond  oontiOTerqr»  then  the  determinatltti  of 
ibeir  legal  eflbot  ia  abaoliite,  and  the  jarj  are  to  be  told  that 
there  was  or  was  not  probable  oauae,  as  the  case  may  be. 
When,  however,  the  iaote  are  controverted,  and  the  evidence 
is  conflicting,  then  the  determination  of  their  legal  effect  by 
the  court  is  neceosarily  hypothetical,  and  the  jury  are  to  be 
told  that  if  they  find  the  fitcte  in  a  designated  way,  then  that 
such  &ct8  when  so  found  do  or  do  not  amount  to  probable 
caoee;  but  in  neither  case  are  the  jury  to  determine  whether 
or  not  the  established  feu^ts  do  or  do  not  amount  to  probable 
cause ":  See  alao  Ea$tin  v.  Bank  of  Stockton^  66  CaL  126;  66 
Am.  Bep.  77;  FtdUm  v.  Oneati^  66  CaL  676;  Bacon  v.  Towne^  4 
Cuflh.  217;  1  Saund.  230,  note  4. 

2.  The  court  also,  at  the  request  of  the  defendant,  gave  the 
jury  the  following  instruction:  '' I  instruct  you  that  to  justify 
ao  arrest  on  a  criminal  charge,  it  is  not  required  that  a  crime 
shall  in  Cact  have  been  committed.  If  the  facts  which  come 
to  a  person's  knowledge  are  such  as  to  create  a  belief  that  a 
erime  has  been  committed  by  the  person  charged,  in  the  nund 
of  an  impartial,  reasonable  man,  this  would  be  sufficient  to 
constitute  probable  cause  for  making  an  arrest,  although  no 
crime  had  in  fact  been  committed.'' 

Inasmuch  as  the  question  of  probable  cause  is  always  to  be 
determined  by  the  court  from  the  facts  in  each  particular  case, 
it  would  seem  unnecessary  to  give  to  the  jury  any  definition  at 
the  term,  or  any  instruction  upon  abstract  propositions  relat- 
ing to  this  snbject  These  abstract  rules  will  guide  the  court 
in  determining  the  question,  but  are  apt  to  lead  the  jury  away 
irom  their  function  of  passing  upon  the  effect  of  the  evidence 
in  support  of  the  probative  facts  which  the  court  may  direct 
them  to  find  in  order  to  determine  in  which  way  their  general 
verdict  shall  be  rendered. 

As  a  principle  of  law,  this  instruction  was  erroneous  in 
omitting  to  include  therein  the  further  element  that  the  de* 
fcndant  did  in  fact  believe  that  a  crime  had  been  committed 
by  the  plaintiff.  The  circumstances  in  themselves  might  be 
such  as  ordinarily  to  create  such  belief  in  the  mind  of  a  per* 
•on,  yet  the  defendant  might  not  have  that  belief^  for  the  reason 
that  he  had  knowledge  of  other  facts  or  circumstances  which 
^oold  destroy  such  beliel  While  it  is  not  necessary  to  show 
that  the  crime  has  in  fact  been  committed,  it  is  necessary  to 
tbow  not  only  that  the  defendant  had  reasonable  ground  to 
l^lieve,  but  that  he  did  in  fact  believe,  that  the  crime  had  been 
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committed,  and  that  the  plaintiff  had  committed  the  erime. 
Although  the  question  of  probable  cause,  as  we  have  seea 
above,  is  a  question  of  law,  yet  the  belief  of  the  defendant  in 
a  state  of  facts  is  itself  a  fact  which  it  is  proper  to  submit  U> 
the  jury  for  its  consideration;  and  whenever  the  good  faith  of 
the  defendant,  or  his  knowledge  or  belief  in  an  existing  state 
of  facts,  is  an  element  in  determining  whether  there  was 
probable  cause,  the  court  should  submit  that  question  to  iht 
jury,  as  well  as  the  other  facts  which,  in  its  opinion,  bear  upon 
that  issue.  ^  The  prevailing  law  of  reasonable  and  probable 
cause  is,  that  the  jury  are  to  ascertain  certain  facts,  and  the 
judge  is  to  decide  whether  those  facts  amount  to  such  cause; 
but  among  the  facts  to  be  ascertained  is  the  knowledge  of  the 
defendant  of  the  existence  of  those  which  tend  to  show  reaaoD* 
able  and  probable  cause,  because  without  knowing  them  he 
could  not  act  upon  them,  and  also  the  defendant's  belief  thai 
the  facts  amounted  to  the  offense  which  he  charged,  because 
otherwise  he  will  have  made  them  the  pretext  for  prosecutioD, 
without  even  entertaining  the  opinion  that  he  had  a  right  to 
prosecute.  In  other  words,  the  reasonable  and  probable  cause 
must  appear,  not  only  to  be  deducible  in  point  of  law  from  the 
facts,  but  to  have  existed  in  the  defendant's  mind  at  the  time 
of  his  proceeding  ":  Turner  v.  Ambler^  10  Q.  B.  260.  See  alee 
Hartrader  v.  Moore^  44  Cal.  152;  Bacon  y.  Townej  4  Cash.  239; 
WoodwoHh  V.  Milht  61  Wis.  61;  60  Am.  Rep.  186;  Fagnani. 
Knox,  66  N.  Y.  625;  DelegaX  v.  HighUy,  8  Bing.  N.  C.  950;  2 
Oreenl.  Bv.,  sec.  455;  Starkie  on  Slander  and  libel,  *472. 

8.  It  was  not  error  for  the  court  to  instruct  the  jary  that 
the  plaintiff  could  not  maintain  the  action  if  the  defendant, 
before  instituting  the  prosecution,  fully  and  fairly  stated  the 
facts  and  circumstances  to  the  justice  of  the  peace,  and  was 
advised  by  him  that  they  constituted  reasonable  cause  for  the 
arrest  of  the  plaintiff,  and  he  honestly  and  in  good  faith  acted 
under  such  advice.  Whatever  may  be  the  rule  in  other  states, 
it  was  held  in  this  state,  in  Hahn  v.  Schmidt^  64  Cal.  284,  that 
the  advice  of  a  justice  of  the  peace,  upon  the  facts  stated  to 
him  by  the  complainant  that  a  crime  had  been  committed, 
and  upon  which  he  issued  a  warrant  of  arrest,  is  suflSdent  te 
exonerate  the  complainant  from  liability  for  the  arrest.  Simi* 
lar  rulings  have  also  been  made  in  8i%h  v.  JHursf,  1  W.  Ya.  5S; 
Teal  V.  FuhI,  28  Fed.  Rep.  851;  Nevman  v.  DaviM^  68  Iowa, 
447;  and  in  England,  in  the  cases  cited  in  Hahn  v.  SAwidip 
e4Cal.284. 
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4  Tie  oooii  properly  excluded  from  evidence  the  lease 
flom  the  defendant  to  Hunt.  It  was  not  relevant  to  any  issue 
Mbit  the  JQiy,  and  could  not  be  considered  by  them  for  the 
pupoee  of  determining  the  motive  of  the  defendant  in  causing 
the  arrest  of  the  plaintiff.  For  the  same  reason  the  court 
properly  excluded  the  offer  on  the  part  of  the  plaintiff  to  show 
fhit  the  defendant  was  anxious  to  have  the  lease  annulled. 
The  reason  which  the  plaintiff  urges  as  grounds  for  its  admis- 
rioo,  fis.,  that  the  defendant  was  anxious  to  have  the  lease 
Cvfeited,  and  instituted  this  action  for  the  purpose  of  ascer* 
taming  whether  there  were  any  grounds  upon  which  such  for^ 
fcitare  could  be  shown,  is  only  a  conjecture,  and  in  no  wise 
eonneoied  with  the  arrest,  and  could  not  be  considered  by  the 
jury. 

&  The  demurrer  to  the  second  count  in  the  complaint  was 
properly  sustained.  There  can  be  no  action  for  injury  to  char- 
acto  when  the  publication  by  which  the  injury  is  claimed  to 
havB  been  tostained  is  privileged.  Section  47  of  the  Civil 
Code  declares  that  ^a  privileged  communication  is  one  made, — 
•  •  • .  2l  In  any  legislative  or  judicial  proceeding,  or  in  any 
ether  official  proceeding  authorized  by  law.'' 

The  effect  of  this  provision  is  to  make  a  complaint  in  a  court 
of  justice  which  has  jurisdiction  of  the  offense  charged  an 
•bsolote  privilege,  for  which  the  complainant  is  not  liable  in 
advfl  aetion:  HoUis  v.  Meux,  69  Cal.  625;  68  Am.  Rep.  574. 
If  the  complainant  in  such  proceeding  makes  a  false  accusa- 
tioQ,  the  remedy  therefor  is  to  procure  his  indictment  for  per^ 
Joiy,  but  he  cannot  be  made  liable  for  damages  in  a  civil 


The  pnbHoation  charged  in  this  count  of  the  oomplaint  was 
a  eriminal  oomplaint  made  by  the  defendant  before  a  justice 
of  the  peace,  and  presented  in  the  justice's  court  of  Anderson 
township^  ooonty  of  Mendocino.  If  the  matters  set  forth  in 
that  complaint  oonstituted  a  crime,  the  justice's  court  had 
jurisdiction  to  entertain  the  oomplaint:  Code  Civ.  Proc.,  sec. 
115;  and  it  ii  only  upon  the  theory  that  such  facts  did 
ooostitate  a  dime  that  the  oomplaint  can  be  held  to  be  an 
hqoiy  to  the  plaintiff's  character. 

The  Judgment  and  order  denying  a  new  trial  are  reversed. 


Xauoknh  Pmsaoonov— Mmjob— Fbobabu  Oausk  — To  mittein  mi 
Mtin  for  TiMilinimn  piosaonfcioa,  thtra  nmst  be  a  ooaonmnM  «l  niAlioo  sad 
vM«f|tolMaileeMMt  Ookmmr.  ii<bm  79 Gil  0S7;  11  An.  St.  B«p.  440, 
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and  note;  note  td  Antd^  r,  June,  21  Am.  St  Rep.  646;  Fendermahar  ▼• 
Page,  20  HeT.  200;  Cfiroi  t.  Oraham,  41  La.  Ann.  611. 

Malioioub  Pbouoution— Pbobabli  Caxjse  whsv  Quwnoii  vos  Coun. 
In  an  aoUon  for  malidoiif  proaeoatioat  whara  the  £acte  an  andiapaled,  aad 
Imt  one  infarenoa  can  ba  drawn,  the  qneation  of  pioUaUe  canaa  ia  one  of  lawi 
Hamard  t.  FUary^  120  N.  T.  223;  aaa  note  to  Boegerr.  LangeiAerg,  10  Aoi. 
8t.  Rep.  827. 

Maucioub  Pionounoir — Malxoi — Pbobabli  Gauss— Qirnnov  loa 
JvBT.  —  In  malieiona  proaacution,  malioe  ia  a  question  of  fact  for  the  jury: 
Umbom t.  Mat,  42  Minn.  49;  18  Am.  St  Bep.  489,  and  nota^  When,  inaa 
action  for  malieiona  proaeoution,  the  faots  are  in  diapnte^  the  qneation  of 
probable  oanae  is  one  for  the  jnry  after  the  oonrt  haa  properly  defined  it: 
OM^fOe.  Ity  Co.  T.  Jamu.  78  Tez.  12;  16  Am.  8t  Repw  743;  ^momom  f. 
.a^Mm^er.  72  OaL  488. 

Halioioub  Pbosbootion — PftOBABU  Oaubb  —  What  n.  —  ProbaUa  eaoit 
oonaiBta  of  a  belief  in  the  fact  or  oharge  alleged,  based  on  snffioiont  ciroaBi- 
atanoea  to  reaaonably  indnoe  auch  baliof  in  a  person  of  ordinary  pmdeooe  ia 
the  same  sitnations  Boeger  t.  Langenberg,  97  Mo.  890;  10  Am.  Sk  Repw  32^ 
and  note;  Bom  T.  /niiit,  86  HL  487;  86  Am.  Deo.  878|  and  note. 

Mauoioub  Phobioutioh  —  Ad  vioB  of  Ck>irNaBL  ai  Pbobabli  Oauol  —  A 
letter  from  the  prosecnting  attorney  aothorising  the  proeeoation  ia  admimihb 
in  aridenoe  aa  tending  to  ahow  probable  oaoae:  ThuroUm  t.  Wtighit  77  Mkk 
97;  Oilbertmm  r,  FuUer,  40  Minn.  418.  The  anbjeot  of  malieuma  proaaoatioa 
ia  ooQsidered  in  m  monographie  note  in  26  Am.  St  Bep.  127»  and  tiia  prins^ 
pal  case  is  rafarrad  to^  and  to  some  extent  eritioSaed,  at  paga  14flL 
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fn  OAUFOBiriA,  ML) 

Fwuo  SgvAsn. —A  map  of  the  pneblo  lands  of  the  oity  of  Ban  Vhmoisae^  m 
whioh  a  traot  of  land  waa  designated  as  a  pnblie  sqnars^  operated  as  a 
dedication  of  sndh  land  to  pnblie  nse  when  the  map  waa  approFod  hf  aa 
ordinance  of  snoh  dty,  and  the  ordinanoe  waa  ratified  hj  aa  aot  of  the 
legislatnre^  and  an  act  of  Congreas  was  passed  granting  to  tha  eity  sU 
rights  titles  and  interest  of  the  United  Statea  in  anoh  land. 

JusaifBRT,  BmoT  oi;  upoh  Aitxe-aoquirbd  Titls.  —  ntle  aoqnirad  aflw 
issue  is  joined,  not  put  In  issna  by  a  supplemental  pleading^  ia  not  af« 
fected  by  any  judgment  which  may  be  rendered  in  the  action;  and  when 
the  issoe  upon  whioh  plaintiff  relied  for  a  recoyery  waa  with  referenos  ts 
the  dedication  of  the  land  sued  for  aa  a  publie  park,  aad  the  court  fbood 
that  such  dedication  had  not  taken  place,  and  therefore  gara  judgmsat 
for  the  defeodant^  such  finding  aad  judgment  cannot  pradnde  a  rsoor- 
ery  by  the  same  plaintiff  upon  title  acquired  after  the  issue  was  jcioed 
in  the  first  action. 

JVDOMKIIT  QUIBTINO  PlAINTITT's  TiTLB  A0AIK8T  A  MUMIOIPAL  OOKPORinoH, 

when  the  question  litigated  was  whether  or  not  the  property  in  contra 
Torsy  had  been  dedicated  to  public  use  as  a  park,  and  the  judgment  do- 
dares  that  the  defendant  has  no  rights  title,  or  interest  in  ttia  laid,  ii 
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nmigAwdwm  la  •  nbveqiittDt  aetion  that  nioh  land  had  not  been  dedicated 


l-»  MUVKSPAL  C0fBrOSATIO1fB»  WHXK  RSFKEBSHT  THM  PeOFUL  — 

Ifanieipal  ootporatuai  having  full  power  and  Joriadietion  over  the  pnb* 
lio  a^naioa  within  its  limiti^  with  a  right  to  sae  and  be  saed,  ia  aathoriaed 
te  maintiiii  and  defend  all  aotione  relating  to  its  right  to  snbjeot  to  the 
pablio  mm  aqoaiee  and  land  elaimed  by  it  to  hare  been  dedicated  for 
waA  p«rpoae%  and  in  any  aetion  brooght  or  defended  by  it^  it  repreeenta 
the  people  ol  the  etato  lor  the  pnrpoie  of  preaerring  the  pablio  righte  of 
whieh  it  ia  tbe  traateOi 

]fnDDBPA&  GfttKaiXIOllS  AVE,  lOB  MaHT  PvRPOBBB^  kit  DBPABTMXinn  Of 

SfAi^  oigaaiaBd  for  tiie  more  oonrenient  administration  of  oertain 
bolooging  to  the  atate^  and  In  their  management  and  eontrol  of 
and  parka  within  their  limiti»  and  in  aotiona  lor  the  Tindioatioi 
and  pieaei  ration  of  tho  pablio  righti  therein,  exennae  a  part  ol  tho  aor* 
erelgntj  of  the  atate^ 
ManoDAi.  OanroBAnov  ii  AuTROBms^  iir  ajk  AcmoN  ooHanimro  Lavs 
Glaimsd  bt  If  to  be  a  pablie  eqaare»  to  pnt  in  iarae  the  alleged  rig^ta  of 
the  pooiplo  to  the  oae  of  aaoh  aqnare^  and  tho  people  of  tiio  itato  are 
boond  by  the  reoolt  of  the  litigation  if  it  is  not  ooUaeiye. 
Aonov  TO  Qvner  Trlb  n  a  Pnaran  PBOcuDurQ  aoainst  a  MumaiFAXi  C!oi»> 
rcotATiov  to  determine  its  elaim  that  it  holds  the  legal  title  to  land  in 
trnst  lor  the  people  of  tho  atate^  and  that  tho  same  baa  been  dedieated 
to  tho  nao  of  the  pablio. 

— JmxufWT  AaAZHflT  A  HnnaiPAL  OoBVonAnoHt  in  an  aotioa 
broaght  by  it  to  recover  land  which  it  elaimed  to  hold  in  trust  for  tho 
people  of  tho  state,  and  that  the  same  had  been  dedicated  to  tiie  pablio 
aee,  whoro  the  aotion  ooold  have  been  defended  only  by  showing  that 
the  pooplo  of  tho  state  were  not  entitled  to  maintain  each  aetion,  in  of- 
fwt  dotermines  the  ri|^ta  of  the  people  of  the  itate^  and  ia  oonolasivo 


JawiJOT  AOAmar  a  Citt  n  BDronio  ufov  thx  8tati  avd  thb  Fsoplb 
iBSBBor,  when  the  qaestion  was  eoneeming  land  which  the  city  daimed 
to  held  in  trast  aa  a  pablio  park  dedioated  to  pnblie  ase  aa  each. 

ivmmjon^  tbovoh  Olbaklt  Banoraoui^  n  OomQunarm  aa  an  eatoppeL 

&  W.  and  E.  B.  HdUaday^  Mastiehy  Belcher^  and  Moitieh^ 
M»  jB.  Jarboe^  and  R.  H.  Uoyd^  for  the  appellants. 

WiUiam  MaUheum^  Craig  and  Meredith^  John  H.  Dwnt^  John 
Ik  LofH^  amd  AUomejf^QeMral  W.  H.  H.  Hati^  for  the  respond* 
eot* 

Di  Hatxit,  X  This  is  an  aetion  brought  by  the  attorney- 
(eneral,  in  behalf  of  the  people  of  the  state,  upon  the  relation 
of  one  Bryant.  It  is  alleged  in  the  eomplaint  that  the  land 
therrin  described  was  lawfully  dedicated  to  public  use  as  a 
public  sqnare  on  March  11,  1868,  by  the  name  of  Lafayette 
Paris,  and  that  defendants  have  erected  buildings  and  fences 
thereon,  thereby  obstructing  the  public  in  the  use  of  the  same 
as  a  square,  and  jadgment  is  asked  to  the  effect  that  such 
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buildings  and  fences  constitute  a  nuisance,  and  that  defend- 
ants be  enjoined  from  maintaining  or  continuing  the  same, 
or  from  otherwise  obstructing  the  people  of  the  state  in  the 
free  use  of  said  land  for  the  purpose  for  which  it  was  dedi- 
cated.   In  their  answer,  the  defendants  deny  that  the  land 
described  in  the  complaint  was  ever  dedicated  to  public  use 
as  a  square,  and  also  allege  that  on  November  16, 1863,  the 
plaintiff  herein,  upon  the  relation  of  one  Boheny  commenced  in 
action  against  S.  W,  Holladay,  one  of  the  defendants  herein, 
and  through  whom  the  other  defendants  claim;  that  in  said 
action  the  same  identical  matters  alleged  in  this  complaint 
were  in  issue,  and  judgment  therein  was  finally  rendered 
against  this  plaintiff,  and  in  fiEivor  of  defendant  HoUaday. 
It  is  also  particularly  averred,  as  a  separate  defense,  that  in 
said  action  one  of  the  material  issues  was,  whether  the  land 
here  in  controversy  was  ever  dedicated  to  the  public  as  a 
square,  and  that  this  issue  was  found  and  adjudged  against 
plaintiff.    The  answer  further  alleges,  as  a  separate  defense, 
that  on  December  17,  1864,  the  defendant  8.  W.  Holladay 
commenced  an  action  against  the  city  and  county  of  San 
Francisco,  to  quiet  his  title  as  against  all  adverse  claims  of 
said  city  and  county  to  the  land  in  controversy,  and  that 
judgment  was  therein  given  to  the  effect  that  said  Holladay 
was  the  owner  of  an  undivided  nineteen  twentieths  of  said 
land,  and  his  title  thereto  was  quieted  as  against  the  said  dty 
and  county;  and  in  this  connection  it  is  further  alleged  that 
one  of  the  material  issues  tried  in  that  action,  and  determined 
adversely  to  the  present  claims  of  the  plaintiff  herein,  was, 
whether  the  land  in  controversy  had  ever  been  dedicated 
to  the  public  use  as  a  square,  and  whether  said  city  and 
county  held  the  legal  thereto  in  trust  for  the  people  of  the 
state.    The  present  action  was  tried  by  the  oourt  without  a 
jury,  and  findings  filed  to  the  effect  that  the  matters  al- 
leged  in  the  answer  of  defendants- were  true,  and  judgment 
was  thereafter  entered  for  the  defendants.    Subsequently  the 
court  granted  plaintiff's  motion  for  a  new  trial,  and  from  this 
order  the  defendants  appeal. 

Tbe  land  in  controversy  is  within  the  corporate  limits  of 
the  city  of  San  -Francisco  as  defined  by  the  act  of  the  legis* 
lature  of  this  state  of  April  15,  1851;  Stats.  1861,  p.  157;  and 
all  the  right  and  title  of  the  United  States  thereto  were,  by 
section  5  of  the  act  of  Congress  of  July  1, 1864,  to  expedite  the 
settlement  of  titles  to  lands  in  the  state  of  California  (18  U.  S. 
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Stata  at  Jjarg^  382),  ^  relinquiBhed  and  granted  to  tbe  said 
city  and  its  aaccessors,  for  the  uses  and  purposes  specified  in 
the  ordinance  of  said  city,  ratified  by  an  act  of  the  legisla- 
ture of  the  said  state  approved  on  the  11th  of  March,  1858." 
It  is  conceded  that  this  land  forms  a  part  of  the  tract  desig- 
nated as  Lafayette  Park  upon  the  map  showing  the  location 
of  streets  and  public  squares  in  the  city  of  San  Francisco; 
the  map  approved  by  one  of  the  ordinances  of  said  city,  rati- 
fied by  tbe  act  of  the  legislature  of  this  state  approved  March 
11, 1858  (Stats.  1858,  p.  52),  and  referred  to  in  the  act  of 
Congress  of  July  1, 1864.  It  further  appears  from  the  evi- 
dence that  the  defendants  and  their  successors  in  interest  were 
in  the  actual  possession  of  the  land  on  January  1, 1855,  and 
so  continued  until  after  March  11,  1858. 

L  It  has  been  repeatedly  held  by  this  court  that  the  act  of 
the  legislature  of  Mareh  11, 1858,  ratifying  and  confirming 
the  ordinanoe  referred  to^  operated  as  a  selection  and  dedica* 
tin  to  pablic  use  of  the  tracts  marked  as  public  squares  on 
the  map  approved  by  that  ordinance,  and. that  the  above- 
mentioned  act  of  Congress  of  July  1,  1864,  had  the  effect  to 
oonfirm  snch  dedication,  and  make  it  operative  upon  the  legal 
title,  as  well  as  upon  such  title  as  the  city  held  prior  thereto: 
AwdZey  t.  San  FmnciMO,  60  CaL  265;  Sawyer  v.  San  Fran- 
oseo,  50  CaL  870;  HoaMey  v.  San  Franeiseoj  70  CaL  320. 
This  bring  so,  it  follows  that  the  land  in  controversy  was  in 
tad  dedicated  to  the  public  as  alleged  in  the  complaint,  and, 
as  a  consequence,  defendants  never  acquired  any  title  thereto 
by  virtue  of  the  possession  of  themselves  or  predecessors, 
and  the  act  of  the  legislature  of  this  state  of  March  11,  1858, 
or  the  ordinances  thereby  ratified.  The  plaintiff  is,  there- 
fore, entitled  to  maintain  this  action,  unless  estopped  by  one 
or  the  other  of  the  judgments  relied  upon  by  defendants  as  a 
bar. 

%  It  was  held  by  this  court  upon  the  former  appeal  in  this 
case  that  the  judgment  rendered  in  favor  of  defendant  Holla* 
day,  in  the  action  brought  by  the  people  of  the  state  upon 
relation  of  Bohen,  is  not  a  bar  to  the  present  one.  In  dis- 
cussing this  question,  the  court  said:  ^'  The  title  which  passed 
to  die  eity  and  county  of  San  Francisco  by  the  act  of  Con- 
gress of  July  1, 1864,  was  unaffected  by  the  judgment  pleaded 
in  bar  herein;  first,  because  it  was  acquired  long  after  issue  in 
the  action  in  which  that  judgment  was  rendered  was  joined  and 
the  cause  submitted  for  decision,  and  was  not  put  in  issue 
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therein:  Peaple^B  Sav.  Bank  t.  Hodgdon^  64  CaL  95;  VaknUn$ 
▼•  Mafioney^  87  Cal.  896;  and  secondly,  because  the  attoney^ 
general  of  the  state  had  no  power  to  submit  to  the  detennins* 
tion  of  any  tribunal  the  title  of  the  govemment  of  the  United 
States  '^  People  t.  Holladay,  68  CaL  489.  This  record  does 
not  disclose  any  additional  facts  in  relation  to  the  judgment 
the  effect  of  which  was  thus  passed  upon,  and  the  decisioii 
upon  the  former  appeal  quoted  must,  therefore,  be  deemed  the 
law  of  the  case,  so  far  as  concerns  the  particular  point  theran 
decided. 

The  finding  of  the  oourt  below,  that  the  people  of  the  state 
have  acquired  no  new  or  different  title  to  the  land  in  oontro- 
versy  since  the  commencement  of  the  former  action,  relied 
upon  as  a  bar,  is  not  sufficient  to  take  the  question  now  under 
consideration  out  of  the  operation  of  the  law  declared  on  the 
former  appeal;  first,  because  the  finding  itself  was  set  aside  by 
the  order  granting  a  new  trial;  and  secondly,  because  it  was 
only  a  conclusion  of  law  which  that  court  drew  from  the  same 
facts  which  were  before  this  court  on  the  former  appeaL  Nor 
ean  the  appellants  avoid  the  force  of  that  decision  by  the 
special  and  particular  manner  in  which  they  haye.  alleged 
that  respondents  are  estopped  to  retry  in  this  action  the  ques- 
tion of  dedication  which  was  in  issue  and  passed  upon  in  the 
former  action.  The  fact  of  dedication  is  essential  to  support 
respondents'  cause  of  action,  and  that  they  are  not  estopped 
by  the  judgment  relied  upon  by  appellants  as  an  estoppel 
from  showing  such  fact  is  not  only  the  necessary  and  logical 
effect  of  the  decision  of  this  court  upon  the  former  appeal, 
but  was  so  stated  by  the  court  in  the  following  language: 
^  To  hold  that  the  plaintiffs  are  concluded,  by  the  judgment 
pleaded  in  bar,  from  showing  that  there  was  a  dedication  to 
which  the  title  conyeyed  by  the  act  of  1864  related,  and  which 
it  perfected,  would  be,  in  effect,  to  hold  the  title  conveyed  by 
the  act  of  1864  oonduded  by  the  former  judgment^  which, 
for  the  reasons  already  given,  is  not  the  case."  As  already 
stated,  this  decision  constitutes  the  law  of  this  case,  and  we 
hold,  in  accordance  with  it,  that  the  former  judgment  in  the 
action  brought  against  defendant  Holladay  by  the  present 
plaintiff,  upon  the  relation  of  Bohen,  does  not  constitute  a  bar 
to  this  action,  or  conclude  the  question  of  dedication  involved 
here.   . 

8.  This  brings  us  to  consider  the  effect  of  the  judgment  in 
the  case  of  HoUaday  v.  Oity  and  County  of  San  Franeiteo^  com* 
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menced  December  17, 1864,  and  after  the  legal  title  to  the 
land  in  oontioyeray  had  passed  from  the  United  States  by  the 
act  of  Congress  of  July  1, 1864.  That  was  an  action  to  quiet 
title,  and  it  appears  from  the  evidence  that  the  question 
therein  litigated  was,  whether  the  land  in  controversy  had 
ever  been  dedicated  to  the  public  use  claimed  by  the  people  ia 
this  action.  It  is  contended  by  the  respondents  that  such 
matter  was  not  in  issue  in  that  case,  the  answer  of  the  defend- 
ant nmply  denying  all  the  allegations  of  the  complaint  in 
that  action.  Bat  this  court  held  in  the  late  case  of  San  Frafif^ 
cUeo  V.  HoUaday^  76  CaL  18,  in  relation  to  this  particular 
judgment,  that  this  question  was  involved  therein,  and  that 
rach  judgment  was  a  bar  to  any  further  assertion  by  the  city 
and  county  of  San  Francisco  that  it  held  the  legal  title  in 
troBt  for  the  people.  The  court  there  said:  *^  It  is  claimed  by 
appellant  that  the  record  in  that  case  is  not  binding  upon  the 
city  or  the  people,  for  the  reason  that  at  the  date  of  the  insti* 
tntion  of  the  suit  all  the  title  that  the  city  had  was  th^  bare 
rig^t  to  the  possession  of  this  land  in  trust  for  the  people  of 
the  state.  But  the  particular  matter  litigated  in  that  suit  was» 
whether  the  city  held  the  fee  in  trust  for  the  people,  or  at  all, 
and  it  was  adjudged  therein  that  the  city  had  no  right,  title, 
or  interest  in  the  land.  The  judgment  in  that  case  was  not 
appealed  from,  and  is  final  so  far  as  the  city  is  concerned.  It 
quieted  the  title  of  the  plaintiff  as  against  any  and  all  claims 
of  the  defendant  therein  ^t  San  Franeiico  v.  HoUaday^  76  CaL 
18. 

The  pleadings  in  that  case  being  sufficient  to  put  in  issue 
the  question  of  dedication  involved  herein,  what  is  the  effect 
of  such  judgment  upon  the  rights  of  the  present  plaintiff? 
Are  the  people  of  the  state  thereby  estopped  from  asserting 
that  the  defendant  in  that  action,  the  city  and  county  of  San 
Fmncisco,  did  hold  and  now  holds  the  legal  title  to  the  land 
in  controversy  in  trust  for  the  use  of  the  people  of  the  state  as 
a  public  square? 

The  city  and  county  of  San  Francisco  is  a  municipal  corpo- 
ifttion  created  by  the  legislature  of  the  state,  and  has  conferred 
ttpou  it  by  the  state  full  power  and  jurisdiction  over  the  pub- 
Bo  squares  within  its  territorial  limits,  with  the  right  to  sue 
uid  be  sued,  and  this  necessarily  includes  the  authority  to 
nuuntain  and  defend  all  actions  relating  to  its  right  to  subject 
to  the  public  use  such  squares  or  land  claimed  by  it  to  have 
Imu  dedicated  for  such  purposes;  and  in  any  action  brought 
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by  it  for  the  purpose  of  yindicating  and  protecting  the  poblic 
rights  in  such  squares,  or  land  claimed  as  such,  the  state 
would  be  bound  by  the  result,  because  in  such  action  the  city 
and  county  would  in  fact  represent  the  people  of  the  state  by 
virtue  of  the  authority  given  it  to  maintain  such  actions  for 
the  purpose  of  preserving  the  public  rights  of  which  it  is  the 
trustee.  A  municipal  corporation  is  for  many  purposes  but  a 
department  of  the  state  organized  for  the  more  convenient  ad- 
ministration of  certain  powers  belonging  to  the  state:  SijiUm 
V.  Ashbury^  41  Cal.  530;  Barnes  v.  District  of  Columbia,  91 U.  S. 
644;  Board  of  Education  v.  Martin,  92  Cal.  209;  and  such  co^ 
porations,  in  their  management  and  control  over  streets  and 
squares  within  their  limits,  and  in  actions  for  the  vindication 
and  preservation  of  the  public  rights  therein,  exercise  a  part 
of  the  sovereignty  of  the  state.  Accordingly,  it  has  been  held 
that  a  city  has  the  same  right  to  maintain  an  action  to  pr^ 
vent  the  unlawful  obstruction  of  a  street  as  would  the  people 
of  the  state.  Thus  in  the  case  of  Metropolitan  City  Ry  Co.  v. 
Chicago,  96  111.  628,  it  is  said:  '<  The  state  has  a  like  control 
over  highways,  streets,  and  public  grounds  as  is  exercised  by 
the  crown  of  England,  and  may  have  like  remedies  against 
persons  unlawfully  obstructing  the  same.  A  portion  of  the 
political  power  of  the  state  is  committed  to  the  municipalities. 
The  general  assembly  of  this  state  has  vested  in  cities,  vil- 
lages, and  towns  the  right  to  control  the  use  of  highways, 
streets,  and  public  grounds  within  their  respective  limits,  and 
they  are  invested  with  the  authority  of  the  crown  and  of  the 
state,  in  this  respect,  to  file  bills  to  prevent  and  remove  ob- 
structions from  the  streets,  highways,  and  public  grounds  un- 
der their  control."  So,  also,  in  Trustees  v.  Coisdn,  4  Paige,  510^ 
27  Am.  Dec.  80,  it  was  held  that  the  municipality  so  far  repre- 
sents the  equitable  rights  of  its  inhabitants,  that  it  is  anthor- 
ijsed  to  maintain  an  action  to  abate  a  public  nuisance  upon  a 
public  square.  And  to  the  same  effect  is  the  ease  <ii  City  9/ 
Demopolis  v.  Webb,  87  Ala.  659. 

There  are  other  cases  which  seem  to  base  the  right  of  mani* 
oipal  corporations  to  maintain  such  actions  upon  the  narrower 
ground  tiiat  they  suffer  special  and  peculiar  injury  in  the 
obstruction  of  streets  and  squares  different  from  that  sustained 
by  the  general  public,  but  we  are  satisfied  with  the  broader 
rule  announced  in  the  above-cited  oases. 

We  entertain  no  doubt  that  the  city  and  county  of  San 
Francisco  has  the  authority  to  maintain  an  action  tar  the 
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pvpoie  of  praeenring  the  rights  of  the  general  pohlic  to  the 
uae  of  Bqoaree,  or  land  daimed  as  such,  within  its  limits,  and 
that  in  sneh  action  it  is  authorized  to  put  in  issue  the  alleged 
rights  at  the  people  to  such  easement,  and  that  the  stato  itself 
is  bound  by  the  result  of  such  litigation,  if  the  same  is  not 
oollusive.  And  we  see  no  reason  why  these  same  rights  might 
not  also  be  tried  and  determined  in  an  appropriate  action  in 
which  the  municipality  might  be  a  defendant,  —  as,  for  in* 
stance,  ejectment,  where  it  had  ousted  the  claimant  fixmi  the 
possession;  or  by  injunction,  where  it  threatened  to  remo?e 
his  buildings  Qt  trees  or  a  portion  of  the  soil  from  the  land 
daimed  by  it  as  a  public  square, — and  the  public  would  bo 
boand  by  the  final  judgment  therein  if  the  action  was  con* 
ducted  in  good  faith  on  the  part  of  the  city.  The  rule  that 
the  citizen  shall  not  be  twice  Toxed  for  the  same  cause  of  ao» 
tion  is  as  binding  upon  the  stete  as  upon  other  litiganto;  and 
the  le^slature,  in  conferring  upon  the  city  power  to  maintain 
and  defend  in  the  courte  the  righto  of  (jhe  steto  to  streete  and 
squares  within  ite  limite,  must  be  presumed  to  have  done  so 
with  reference  to  this  well-known  maxim,  and  to  have  in- 
tended that  the  steto  should  be  bound  by  the  result  of  such 
litigation.  And  that  an  action  by  the  adverse  claimant  against 
the  dty,  to  quiet  his  title,  where  the  city  claims  to  hold  the 
legal  title  in  trust  for  the  use  of  the  people,  as  a  public  square, 
is  an  appropriate  action  to  determine  such  claim,  is  the  eflfeot 
of  the  decisions  of  this  court  in  San  Franeiseo  v.  HoUadayf  76 
Cal.  18,  and  San  FrancUeo  v.  IttM,  80  Cal.  67. 

In  San  Franeifco  v.  HoUadayj  76  CaL  18,  the  action  was 
ejectment  by  the  city  and  county  of  San  Francisco,  for  the 
pnrpoee  of  recovering  the  land  in  controversy  in  this  action, 
the  plabtiff  claiming  that  it  held  the  legal  title  to  the  land  in 
trnst  for  the  people  of  the  stete,  and  that  the  same  had  been 
dedicated  to  the  use  of  the  public,  and  that  the  defendante 
were  intruders  thereon.  The  action  was  therefore  substentially 
one  tat  the  use  and  benefit  of  the  people  of  the  stete,  and  as 
the  plaintiff  therein  was  authorised  by  law  to  bring  the  action 
&r  the  purpose  of  preserving  the  alleged  righte  of  the  people,  it 
eenldonly  be  defeated  by  showing  that  the  people  of  the  steto 
were  not  entitled  to  maintain  such  action;  and  the  court,  in 
holding  that  the  right  of  the  city  and  county  of  San  Francisco 
to  recover  possession  of  the  land  in  controversy  for  the  use  of  the 
gensral  public  was  barred  by  the  judgment  in  HoUaday  v. 
City  and  County  of  San  Francisco^  which  is  pleaded  in  bar  of 
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this  action,  In  effect  decided  that  the  rights  of  the  people  of 
the  state  were  also  barred  by  that  judgment. 

There  is  nothing  decided  in  the  case  of  Branham  ▼•  Mayor 
eie.  of  San  Jost^  24  Cal.  585,  in  conflict  with  the  conclnsion  we 
have  reached  on  this  point  All  that  was  there  decided  was, 
that  a  decree  foreclosing  a  mortgage,  and  the  execution  of  a 
sheriff's  deed  under  the  decree,  transferred  to  the  purchaser 
the  interest  which  the  mortgage  created  and  vested  in  the 
mortgagee,  and  nothing  more.  In  that  case  the  city  of  San 
Jos^  executed  a  mortgage  upon  certain  lands,  which  mortgage 
was  void  because  of  want  of  power  in  the  city  to  execute  the 
same  or  to  alienate  the  land,  and  it  was  held  that  the  subse- 
quent foreclosure  of  this  mortgage,  in  an  action  to  which  the 
city  was  a  party,  gave  to  the  mortgage  no  additional  validity, 
and  that  the  city  was  not  estopped  by  the  decree  of  forecloeore 
from  asserting  the  invalidity  of  the  title  attempted  to  be  con- 
veyed by  the  sheriff's  deed  thereunder.  This  was  only  the 
assertion  of  a  very  familiar  rule  as  to  the  estate  or  title  upon 
which  a  decree  of  foreclosure  operates,  but,  manifestly,  can 
have  no  relation  to  the  question  we  have  been  considering, 
which  is,  whether  the  state,  by  authorizing  the  city  and  county 
of  San  Francisco  to  sue  and  defend  actions  for  the  purpose  of 
preserving  and  protecting  the  rights  of  the  general  public  in 
land  claimed  to  have  been  dedicated  as  a  public  square  is 
bound  equally  with  the  municipality  by  the  result  of  such 
litigation. 

4.  The  judgment  in  Holladay  v.  City  and  County  of  San 
FranckcOf  and  which  we  hold  to  be  equally  binding  npcm  the 
state  as  upon  the  city  of  San  Francisco,  was  undoubtedly  ei^ 
roneous  under  the  law  as  declared  by  this  court,  subsequently^ 
in  the  cases  of  Sawyer  v.  San  Francisco^  50  Cal.  870,  and 
Hoadley  v.  San  FraneiacOf  70  Cal.  824;  but  its  foroe  as  an 
adjudication  of  the  rights  of  the  parties  thereto,  and  those  in 
privity  with  them,  is  not  affected  thereby:  Oaae  v.  Beauregard^ 
101  U.  S.  688. 

To  say  that  the  bar  of  an  estoppel  by  judgment  oan  be  n^ 
moved  by  showing  that  it  ought  not  to  have  been  rendered 
would  be,  in  effect,  to  declare  that  no  fact  is  to  be  deemed  aa 
finally  set  at  rest  by  a  judgment,  and  that  litigation  upon  the 
same  matter  may  be  interminable.  But  by  the  judgment  in 
Holladay  v.  City  and  County  of  San  Franeieco^  it  was  deto^ 
mined  the  defendants  here  own  an  individed  nineteen  twon* 
tieths  of  the  land  in  controversy,  and  the  finding  of  the  ooori 
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below,  that  all  the  land  in  controversy  is  the  private  property 
of  the  defendants,  free  and  clear  from  any  and  all  dedication 
vhaterer  (and  we  construe  the  first  conclusion  of  law  as  a 
finding  of  fact),  was  not  justified  by  that  judgment  or  by  the 
other  evidence  in  the  case,  and  because  of  this  error  in  the 
findings  the  court  did  not  err  in  granting  plaintifif 's  motion 
for  a  new  triaL  Although  the  effect  of  the  judgment  in  the 
case  JQBt  referred  to  is  a  bar  to  the  right  of  the  plaintiffs  to 
the  idief  demanded  in  this  action,  they  are  still  entitled  to  a 
correct  finding  as  to  the  extent  of  the  interest  owned  by  de- 
lendants  in  the  land  in  controversy.  Upon  the  evidence  dis- 
closed in  this  record,  the  finding  as  to  this  £Eict  should  have 
been  in  accordance  with  the  terms  of  the  judgment  in  HoUa' 
day  V.  City  and  County  iff  San  FrancUco^  as  above  stated. 
Order  aflKrmed.  

Tee  Puhcipal  Cass  was  foHowad  in  People  ▼•  8mUht  98  Oil.  490,  whtoh 
vai  tn  letion  to  abate  a  nniMUioe  oonsistiiig  of  a  ImUding  apon  land  alleged 
tobtapafalioalreet  of  tiM  d^  of  San  Fnauaaotk  Among  other  defenaea»  the 
defendant  pleaded  thai  in  Angnat^  18779  and  whUe  he  waa  in  poeieosion  of 
the  ^nadme,  the  eity  and  oonnty  of  San  Franoiaoob  falaelj  pretending  that 
the  premiaea  were  within  the  limita  of  a  pnbUo  street^  wrongfally  entered 
thenoB  and  onated  htm  therefrom;  that  thereafter  he  oommenoed  an  action 
agtiast  ndi  eity  and  eounty  to  Teoover  poeaeaaion}  that  in  ite  aoawer  in  aneh 
tctioD  the  eity  and  eoanty  eUimed  that  the  premiaea  had  been  dedicated  to 
tte  pohlie  nae  aa  a  atreet;  bat  that  final  judgment  waa  entered  in  hia  faror 
oa  May  14^  1880,  under  which  he  waa  reatored  to  the  poeseeaion  of  the  prop- 
«rtf  by  the  aherift  The  facto  thns  pleaded  having  been  eatabliahed  at  the 
trbl,  the  eoort  nerertheleea  gave  judgment  fior  the  plaintifl^  on  the  ground 
tfatk  the  people  of  the  atoto  were  not  partiea  to^  nor  iMmnd  by,  the  judgment 
ia  tht  former  action.  The  appeUato  oonri^  howoTert  on  authority  of  the 
prineipel  eaae,  roTereed  thia  judgments 

Tba  principal  caae  it  a  Tery  important  one^  and,  more  completely  and  dii« 
tbeUy  than  any  other,  determinee  the  relatUm  between  the  people  of  a 
auuiieipality  or  of  a  atate  and  the  municipality  itMl^  declaring  in  effact  that 
tilt  Utter  ia  a  tmatee  of  the  former  with  reepeot  to  property  dedicated,  or 
•hujoed  to  be  dedicated,  to  puUic  uaea;  that  when,  aa  such  truatee  it  haa  an* 
^ihmty  to  proeeeute  or  defend  actions,  any  judgment  entered  againat  and 
bbding  upon  it  is  equally  binding  on  tiie  alleged  beneficiary,  the  people  of 
tte  city  er  atate.  Bxamining  thia  queation  before  the  deoidon  of  the  prin* 
apal  CMC  waa  announced,  we  had  reached  the  aame  oonolnaion.  We  here 
otraet  what  we  then  wioto  upon  the  effisct  of  judgmeate  against  countiea 
and  nvnicipal  corporationa  upon  their  citiaens  and  tax-payera 

"Hie  pcoition  of  a  oounty  or  municipal  oorporaHoii  towards  ito  eltbena 
^  ttz-peytra  ia,  upon  prinoiple^  analogoua,  to  that  ef  a  trustee  towarda  hia 
^afab  fee  tnut^  wheat  they  are  numerona,  and  the  management  and  control  ef 
tteir  intoreato  are  by  the  torma  of  the  truat  committed  to  his  care.  A  judg- 
meei  igunat  a  county  or  ito  legal  repreaentetiTea  in  a  matter  of  general  in- 
^*>it  to  all  ito  dtiaena  is  binding  upon  the  latter,  though  they  are  not  parties 
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to  the  soft.  A  jfidgraeal  lor  *  tarn  of  monej  agftinai  »  oownty  in^oMt  at 
obligation  upon  its  oitueos  which  thej  aio  oompoUed  to  diwhargeu  Sfwj 
tax-payer  la  a  real,  thoagh  not  a  nominal,  party  to  aaoh  Jadgmonk  I(  for 
the  parpoee  of  providing  for  its  payment^  the  offioen  of  tho  oona^  lovy  aad 
endeaTor  to  collect  a  tax,  none  of  the  dtjaenii  caa,  by  in&titoting  prooeedingi 
to  proTont  the  levy  or  euforceraent  of  the  tax,  dispute  the  validitj  of  ths 
jadgnent,  nor  relitigate  any  of  the  questions  which  were  or  which  could  have 
been  litigated  in  the  original  action  against  the  oonnty:  OiaHt  ▼.  IfoK  9 
Iowa,  197;  State  t.  Ramey,  74  Mo.  829;  Harmon  ▼.  Auditor^  183  IIL  Ifi;  I 
Am.  8t  Rep.  602.  If,  in  an  action  agdnat  the  offioera  of  a  coonty,  a  taxii 
determined  to  be  valid,  a  tax-payer  of  the  county  cannot  afterwards  main- 
tain suit  to  enjoin  the  coUoetion  of  snch  tax:  Lffman  ▼•  FariB^  63  Iowa,  496L 
An  action  having  been  brought  by  certain  tax-payers  of  a  town  to  enjoin  tiM 
issue  of  bonds,  a  judgment  against  them  was  held  to  bo  oondnsiro  apon  all 
other  tax-payers:  Hannon  ▼.  AudUtar^  123  UL  122;  6  Am.  8t  Bop,  608.  A 
judgment  against  county  oommissioaon^  directing  that  a  writ  of  r^r%A^^ 
iasue  requiring  them  to  assemble  and  call  an  election  on  the  question  of  a 
change  of  the  county  site,  is  conclusive  on  all  citizens  of  the  county,  beeanseths 
commissioners  are  representatives  of  the  county  in  the  matter  of  thoir  daftiai 
under  the  statute;  and  though  they  fail  to  avail  themaelvea  of  any  legal  di- 
fense  to  the  writ^  the  people  of  the  county  are  concluded  by  the  judgment: 
SaulB  V.  Freeman,  24  Fla.  209;  12  Am.  St  Rep.  190. 

*'  The  great  majority  of  the  deoinons  relating  to  tho  privity  botwesa  a 
municipality  and  its  tax-payers  and  citisens  have  resulted  from  attempts  to 
resist  the  enforcement  of  bonds  issued  or  taxes  levied  by  it^  after  judgmsal 
has  been  rendered  to  which  it  was  a  party,  in  favor  of  auch  bonds  or  taxes; 
but  no  reason  is  perceived  why  the  same  principle  does  not  iq^ply  to  otiisr 
litigated  qnestions.  Thus  a  municipality  may  claim  tiiat  oertain  real  eotata 
had  been  dedicated  to  public  uaes,  —  for  instance,  that  it  is  a  publio  sqoaie 
or  street^  —  and  as  a  representative  of  its  oituEcns  and  tax-payers  may  litjgats 
that  question  with  one  who  claims  that  it  is  private  property,  aad  not  tabjeol 
to  any  publio  use  whatsoever.  The  question,  when  once  litigated  and  deejdsd, 
in  an  action  to  which  the  municipality  is  a  proper  party,  ahould  be  regarded 
as  forever  set  at  rest,  unless  some  additional  title  should  bo  acquired  by  one 
of  the  litigants  after  the  commencement  of  the  action.  Either  this  must  bt 
truA,  or  each  citizen,  and  perhaps  each  citizen  of  each  generation  of  oitiaBOi^ 
must  be  at  liberty  to  commence  an  action  and  litigate  the  question  for  hiaa* 
self,  either  in  his  own  name  or  in  that  of  the  municipality  or  of  the  people  of 
the  state,  or  in  some  other  mode  adapted  to  the  litigation  of  the  questioii.  A 
case  determined  by  the  court  of  appeals  of  Virginia  is  sometimea  cited  as  ia 
opposition  to  the  views  we  have  expressed:  Warwkk  v.  MoffOt  16  Qratk  OSB; 
but  an  examination  of  that  case  will  show  that  it  did  not  present  tiie  ques- 
tion here  under  consideration.  In  the  first  plaoe^  tho  preoeding  notion  had 
been  ejectment  against  the  city  to  recover  poosessioii  of  the  property,  and  the 
eourt  was  of  the  opinion  that  the  exbtenoe  of  the  easement  claimed  by  the  ei^ 
could  not  have  constituted  any  defense  to  that  action,  aad  therefore  that  the 
recovery  by  the  plaintiff  did  not  tend  to  negative  tho  existenoe  of  the  ease- 
ment claimed  by  the  city.  In  the  second  place,  whatever  waa  said  upoa  tho 
subject  was  a  dictum,  because  the  courts  in  the  case  before  it^  proceeded  aa 
farther  than  to  inquire  whether  the  plaintiff  had  boon  acting  ia  good  faith  ia 
the  claim  made  by  him  to  the  lauda  included  in  his  former  action,  and  which 
tlie  oity  claimed  to  be  a  publio  street.  That  the  question  ol  the  right  to  tho 
easement  was  not  considered  to  be  involved  in  the  first  actioa  is  t**^*^ 


Feb.  1892.]  Pboflb  v.  Holladat.  197 

Inm  tht  fdlowing  la&gnage  of  IIm  OMirit  'It  Is  to  be  regrotted  thai  in  * 
■ittor  whoro  tho  pslilio  oonvoiiiflsoo  h  oo  mneli  faivolTod  that  the  right  to 
the  iMiMMit  itidl  had  M*  booa  pfoo—tod  oithor  bj  ui  ootioii  of  trwpMi 
iphul  tho  9t%f  anthoritMo  lor  nowviiig  tbo  obilr«etion»  or  mhiio  prooeodiug 
loahrto  tho  aUagod  aniniio^  oo  thot  tho  ri|^t  night  haTO  boea  ■ottiod  by  a 
«oazt  of  nootd  haTiag  oompotent  aathority/ 

''Whofo^  howovor,  tho  aetkm  la  nioh  aa  to  p«t  In  Imo  tho  right  of  a  oity 
lapnpflrly  daimod  bjr  it  aa  a  pablio  otroot  or  oqiiaro^  ao  where  the  action  fa 
hraD|ht  egainst  it  to  doten|iiBO  oonflioting  olaima  of  title^  there  appeara  to  be 
•0  tak  that  a  jmdgaunt  ageinst  it  ia  oimoliiaiYO  in  all  ■nbaeqaont  actione  to 
whieh  itii  a  party*  that  tho  propeity  claimed  by  it  li  not  tadi  poblio  etreet 
«r  qavts  Am  J^'OiiilMD  ▼•  HMuUi^,  76  CU  18|  Oljp  and  Oomdg  $f  Aon 
iVaelMe  t.  UmM^  80  OaL  §7.  In  Looleiana,  whore  a  daimaat  bronght  an  a^ 
tioa  aguaat  a  nnaioipality  to  detprmine  whether  land  had  been  dedicated  to 
pobtte  nM^  and  raoorered  n  Jndgment^  it  wae  held  that  thia  Jadgment  waa 
eoDdariTo  In  n  later  litigation  wherein  another  oitiaen  eooght  to  maintain 
tto  ciiitauae  of  tlio  dedioation»  oontrary  to  the  former  dooision*  the  eonrt 
myiag:  'The  ninnioipal  anthoritieB  reprecent  not  only  tho  oorporatofei  bat  the 
pdiie't  XliMMT.  B^ofi.  7  Lik  Ann.  5l«. 

**  Aft«  n  Jndgment  haa  been  entered  againat  a  mnnioipality,  determining 
edvwaily  to  it  n  oiaim  made  by  it  as  the  representatiTe  of  ito  eitisena^  a 
nukr  dabi  wasf  bo  made  by  a  proceeding  instatoted  in  the  name  of  tho 
Mete  OS  the  rapraaontatfra  of  tho  general  pnbllc^  and  then  tho  qneetion  arlssa 
whither  the  idontitpy  of  the  parties  is  snch  that  the  judgment^  when  tbo  pnb* 
he  wss  rspieaentod  by  the  mnnidpaUty,  is  a  bar  to  an  action  In  which  tho 
pebUc  is  repreoented  by  the  state.  It  is  dear  that  the  isaaes  in  the  two  oon« 
troTsraisB  may  bo  the  some;  it  is  eqnally  clear  that  the  nominal  partiea  in 
Ae  two  saito  are  difTorenti  and  that  in  ndther  snit  was  tho  nominal  tho  real 
party  ia  intatoai.  In  both,  the  real  party  is  tho  poblio»  in  whoee  behalf 
the  dedieatioii  of  the  propery  ia  daimed,  and  as  the  real  partiee  are  the 
■UBi^  the  jttdgmant  in  tho  first  action  should  be  oondndve  in  the  sec- 
sad.  In  South  CSardina,  suit  was  brought  by  certain  tax-payers  against 
Ae  ewamJesionera  of  the  oounty  to  obtain  an  injunction  to  prcYOnt  thdr 
imsing  bonds^  and  rsoulted  in  a  dsersa  denying  the  injunction  and  afflrm* 
leg  the  right  to  inue  the  bonds;  which  were  thereupon  issued  and  sold  to 
iosa  jftis  purohasers.  Thereafter  an  action  was  bronght  in  the  name  of  tho 
state  upon  tho  relation  of  dtisens  and  tax-payers  of  the  same  county  to 
ka?e  tae  aamo  bonds  declared  null  and  Told,  and  iasued  without  authority  of 
law.  The  jndgment  in  the  suit  was  held  to  be  a  bar  to  the  second  action, 
beeaaae  the  state  had  no  subatantial  interest  in  the  action  in  which  ito  name 
vu  oaed,  and  tho  two  actions  were  for  the  benefit  of  the  same  class  of  per- 
•ooBt  and  that  'it  is  not  reasonable  to  suppose  that  the  state,  in  lending  ite 
ssae  to  indlTidnals  for  tiie  protectioa  of  their  righto,  intended  to  subyert  the 
Vriadpiea  goramtng  oontroTcrsies  of  the  class  to  which  this  belongs ':  Sk^ 
y.flwtirete.  &  A  Odl,  Ua  a  290.  On  the  other  hand,  in  Kansas,  where 
aa  sieetsr  of  the  ooanty»  to  a  proceeding  commenced  by  hun,  procured  a  writ 
d  smafiswi  to  lasae^  oompeUing  the  county  clerk  to  remove  his  office  to  a 
tiwa  dalawd  to  bo  the  county  seat,  it  was  held  that  this  was  not  conclusiTo 
Viast  a  prssssdiag  a  mamdamMM  subsequently  inatitoted  by  the  attorney* 
S«oerd  ia  tho  name  of  the  states  'to  compel  obedience  to  the  law  of  the 
•Ut^  comnumdJag  oonnty  officers  to  keep  their  offices  at  the  county  seat.* 
I^^posing  of  this  question,  the  court  said:  'Thia  plea  of  res  adjudkata  is 
fsirly  ia  the  ease  and  must  be  determined.    A  majority  of  the  court  hold  that 
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ihm  judgment  and  proceedings  in  the  Hammond  case  do  not  conclude  the  re- 
lator in  this  oaae,  and  that  the  judgment  as  pleaded  and  set  forth  is  no  her  to 
tills  action;  that  while  there  may  be  some  Identity  of  oanse  of  action,  the 
state  can  interfere  in  matters  of  this  kind  in  the  interest  of  peace  and  good 
order,  and  to  command  obedience  to  its  laws,  and  that  for  this  pnipose  it 
cannot  be  concluded  by  suits  brought  by  private  persons  to  protect  or  en- 
force priyate  rights.  In  the  case  of  Garner  ▼•  State,  upon  the  relation  o( 
Moon,  28  Kan.  790,  it  was  said,  "While  the  statute  permits  any  elector 
who  considers  himself  aggrieved  by  the  result  of  any  election  held  for  remor* 
ing,  establishing,  or  relocating  the  county  seat  of  a  county  to  oontest  by  sa 
action  in  the  district  court  such  election,  yet  if  different  actions  are  broaght 
and  different  judgments  are  rendered*  it  is  possible  that  the  attomey-genenl 
or  the  county  attorney,  in  the  interest  of  the  public,  might,  in  a  proper  as- 
tion  instituted  for  that  purpose,  have  all  these  different  judgments  reviewed 
and  saperseded  by  general  adjudication  as  to  which  town,  city,  or  place  ii 
the  legal  county  seat  of  a  oounty,  and  thus  bring  all  the  county  officers,  with 
their  books,  papers,  and  records,  to  snoh  town,  dty,  or  plaee  as  the  cosntj 
seaf't  8taie  ▼.  Stack,  88  Kan.  164. 

**  Though  its  officer  is  a  nominal  party  to  a  suit^  and  the  mnnidpality  k  not 
Joined  with  him,  a  judgment  is  conclusive  for  or  against  it  if  it  was  tiie  real 
party  in  interest^  and  as  suofa  prosecuted  and  defended  in  the  action:  JftfB- 
tom  r.  La  Fa^etU,  118  Ind.  823;  FauH  ▼•  Baumgari^ur,  118  Ind.  130.  It 
is  only  to  the  extent  that  a  oounty  or  municipal  corporation  represents  par- 
sons  that  a  judgment  against  it  is  binding  upon  them.  It  does  not  repressnt 
its  oitiaens  and  tax-payers  in  respect  to  their  private  property,  but  only  ia 
matters  of  general  interest^  and  therefore  a  Judgment  against  or  in  faTor  ef 
a  municipality^  oonoeming  a  single  lot  or  other  matter  in  which  one  of  ifea 
oitiiens  has  a  private  interest,  cannot  bind  him:  Bofhw*  Smith,  65  Wis.  67. 
So^  though  ft  county  or  oity  represents  its  citiisns  and  tax«payers  respeetinf 
matters  of  general  interest,  it  is  not  the  representativo  of  other  oitiasns  ef 
the  state  interested  in  the  same  general  question.  Henoe  a  judgment  against 
it  cannot  conclude  other  counties  or  municipalities  in  a  subsequent  actisB, 
though  the  issues  iuTolved  are  the  same:  SL  Paul  efc;  A  A  Gpi  ▼• 
41  liinib  894"!  Freeman  on  Judgment^  sea  178i 
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Fay  V.  Paoifio  Improvement  Gompant. 

(W  OAUrOUMIA,  IBlLj 

As  Ikh  is  a  house  which  is  held  out  to  the  public  aa  a  place  where  all  traa* 
sient  persons  who  come  will  be  received  and  entertsined  as  gueeta  for 
compensation.  The  fact  that  the  house  is  open  for  the  pnUicb  that  thosa 
who  patronise  It  come  to  it  upon  an  invitation  whidh  is  extended  to  tha 
general  public,  and  without  any  prcFioue  daim  for  acoommodatioa  or 
agreement  as  to  the  duration  of  their  stay»  marks  the  main  distinftM** 
between  an  inn  and  a  boarding-house. 

Am  Imn  u  mot  thm  Lus  Onm  because  in  some  respeots  it  is  oonduetsd  dif- 
ferently or  has  more  attractions  than  other  public  hotels,  so  long  as  it  is 
held  out  to  the  public  as  a  place  for  the  entertainment  of  transieat  por^ 


Feb.  1882.]    Fat  «•  PAcmo  Iicpbovkmeut  Company.       199 


who  hare  oooMion  to  patroniiB  it.  HenM  *  house  having  the  other 
ehvseteristioe  of  an  ina  is  not  oonverted  into  a  mere  hoarding-house  hy 
tibe  laoi  that  it  is  not  sitoato  npon  a  pnblio  highway,  and  that  the  gronnds 
«pCB  which  it  stands  are  inclosed,  and  the  gates  looked  at  night. 

lant— Gonna.  — A  Psbsoh  n  to  bb  Dbbmbd  a  Qobst  at  an  inn,  and  not 
a  boarder,  though  upon  his  arrind  he  ascertains^  before  being  assigned 
to  a  room,  what  he  will  have  to  pay  for  room  and  board,  if  his  intention 
was  to  remain  for  a  week  or  two  only,  and  then  to  proceed  to  the  East, 
sad  there  was  no  agreement  as  to  the  time  he  wonld  stay,  nor  any  redao- 
ttou  in  price  in  consideration  ai  the  agreement  to  remain  a  defiuito  time, 

TisniPMt  IS  ItiAjgjL,  under  the  (Xvil  Code  of  Oalifomia,  for  the  loss  of  per- 
sonal property  placed  by  guests  under  his  care,  "  unless  occasioned  by 
aa  irresistible  superhuman  cause,  by  a  public  enemy,  by  the  negligence 
of  the  owner,  or  by  the  act  of  some  one  he  brought  into  the  inn."  The 
wotda  ''superhuman  cause,'*  as  here  used,  are  equivalent  in  meaning  to 
tiie  phrase  "the  act  of  Gc^" 

Ibbkbbpbbs  ABM  LiABLB  for  a  loss  resulting  from  an  accidental  fire,  unless 
it  was  started  by  lightoing,  or  some  superhumsn  agency. 

InrKBBPBBS.  — OWNBBS  AHD  GuBBXS  MAT  RbTAIB  PoSSBSBIOH  OF  PbOPBRTT 

intended  for  their  personal  nscb  as  jewelry  and  wearing  apparel,  without 
disebaiging  the  inmkeeper  from  responsibility  for  its  loss  or  destruction 
bj  fire  while  in  the  room  ckf  the  guest. 

&  P.  QeSL  €Md  H.  F.  Moarehoute^  for  the  appellant 

A.  B.  HotehtiMSf  amicui  eurim^  for  the  appellant 

D.  M.  DdmoB^  for  the  respondent. 

The  Court.  Upon  farther  oonsideration  of  this  cause,  after 
hearing  in  Bank,  we  are  satisfied  with  the  conclusion  reached 
io  Department,  and  with  the  opinion  there  rendered,  and  for 
the  reasons  stated  in  said  opinion,  the  judgment  and  order 
appealed  from  are  affirmed. 

The  following  is  the  opinion  of  Department  Two,  above  re- 
farred  to^  rendered  on  the  23d  of  June,  1891: — 

Di  Hatbc,  J.  The  plaintiff  recovered  judgment  against 
the  defendant  for  damages  occasioned  by  the  loss  of  her  jew- 
elry, wearing  apparel,  and  other  articles  of  personal  property 
needed  for  her  personal  use,  consumed  by  fire  at  the  burning 
of  the  Hotel  Del  Monte,  April  1, 1887,  of  which  the  defendant 
was  at  that  time  the  proprietor. 

The  court  below  found  that  the  Hotel  Del  Monte  was,  at 
the  date  named,  a  public  inn,  and  that  plaintiff  was  a  guest 
therein.  On  this  appeal  the  defendant  claims  that  the  eyi« 
dence  does  not  sustain  these  findings;  and  also  that  the  burn- 
ing of  the  hotel  was  an  irresistible  superhuman  cause,  for 
which  it  is  not  liable,  and  that  it  is  not,  in  any  event,  liable 
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ht  plaintiff*!  diamoDcU  and  othar  jawair/,  baeanaa  not  dapoa^ 
ited  in  defendant's  aafa. 

1.  An  inn  is  a  bouae  which  la  held  ont  to  the  public  as  a 
place  where  all  transient  persona  who  ootne  will  be  recei?ed 
and  entertained  aa  gueata  for  oompensationf— a  hoteL  In 
WinUrmuU  t.  Olarh^  5  Sand.  247,  an  inn  ia  defined  aa  a  pub- 
lic house  of  entertainment  for  all  who  choose  to  visit  it^  and 
this  definition  was  quoted  with  approval  by  this  court  ia 
PinkerUm  y.  Woodward,  83  Cal.  596;  91  Am.  Doc  657.  Tb« 
fact  that  the  house  is  open  for  the  public,  that  those  who  pat* 
ronize  it  come  to  it  upon  the  invitation  which  is  extended  to 
the  general  public,  and  without  any  previoua  agreement  for 
accommodation  or  agreement  aa  to  the  duration  of  their  atay, 
marks  the  important  distinction  between  a  hotel  or  inn  and  a 
boarding-house.  This  difference  is  thus  stated  in  Schouler  on 
Bailments:  ''An  inn  is  a  house  where  a  keeper  holds  himself 
out  aa  ready  to  receive  all  who  may  choose  to  resort  thither 
and  pay  an  adequate  price  for  the  entertainment;  while  the 
keeper  of  a  boarding-house  reserves  the  choice  of  comers  and 
the  terms  of  accommodation,  contracting  specially  with  each 
customeri  and  most  commonly  arranging  for  long  periods  and 
a  definite  abode  ";  Schouler  on  Bailments,  253. 

We  think  the  evidence  in  this  case  is  full  and  complete  to 
the  point  that  the  Hotel  Del  Monte  was  a  public  inn.  It  not 
only  had  a  name  indicating  its  character  as  such,  but  it  was 
also  shown  that  it  was  open  to  all  persons  who  have  a  right  to 
demand  entertainment  at  a  public  house;  that  it  solicited 
public  patronage  by  advertising  and  in  the  distribution  of  its 
business  cards,  and  kept  a  public  register  in  which  its  guests 
entered  their  names  upon  arrival  and  before  they  were  as^ 
signed  rooms;  that  the  hotel,  at  its  own  expense,  ran  a  coach 
to  the  railroad  station  for  the  purpose  of  conveying  its  patrons 
to  and  from  the  hotel;  that  it  had  its  manager,  clerks,  wait* 
ers,  and  in  its  interior  management  all  the  ordinary  arrange- 
ments and  appearances  of  a  hoteli  and  the  prices  charged  were 
for  board  and  lodging.  These  facts  were  certainly  sufficient 
to  justify  the  court  in  finding,  as  it  did,  that  the  appellant  was 
an  innkeeper:  Krohn  v.  Sweeny^  2  Daly,  200.  Nor  waa  the 
force  of  this  evidence  in  any  wise  modified  by  the  fiact  that 
the  hotel  was  not  immediately  upon  a  highway,  or  that  the 
grounds  upon  which  it  stood  were  inclosed  and  the  gates 
closed  at  night.  The  location  of  the  hotel,  the  extent  of  the 
grounds  surrounding  it,  and  the  manner  in  which  these 
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groonda  were  improved,  and  reseryed  for  the  exolasive  nee 
and  eojoyment  of  thoee  who  paftroniied  ii|  doubtless  made  the 
hotel  mora  attractive  to  those  who  ohose  to  make  a  transient 
resort  of  it|  bat  did  not  convert  it  into  a  mere  boarding-house. 
A  hotel  is  none  the  lees  one  because  in  some  respects  it  may 
be  ooodncted  differently  or  have  more  attractions  than  other 
publie  hotels,  so  long  as  it  is  held  out  to  the  public  as  a  place 
for  the  entertainment  of  all  transient  persons  who  may  have 
ooearion  to  patnmiie  it 

''Modes  of  entertainment  alter  with  the  fashion  of  the  age, 
iod  to  preserve  a  clear  definition  is  not  easy.  It  is  not  way- 
farers idone,  or  travelers  from  a  distance,  that  at  the  present 
day  give  character  to  an  inn,  the  point  being  rather  that  peo- 
ple resort  to  the  house  habitually,  no  matter  whence  coming 
or  whither  going,  as  for  transient  lodging  and  entertainment": 
Behouler  on  Bailments,  249. 

2.  The  evidence  shows  that  the  plaintiff  was  a  guest,  and 
not  a  boarder.  The  fact  that  upon  her  arrival,  and  before 
being  assigned  to  her  room,  she  ascertained  what  she  would 
have  to  pay  for  the  room  and  board  is  not  sufficient  of  itself 
to  show  that  she  was  not  received  as  a  guest:  Pinkerton  v. 
Woodmrd,  83  Cal.  697;  91  Am.  Dec.  657;  Hancock  v.  Rand^ 
U  N.  Y.  1;  46  Am.  Rep.  112;  Jatie  t.  Cardinal,  85  Wis.  118; 
HoU  V.  Pike,  100  Mass.  496;  BcrhMre  Woden  Co.  v.  Proctor,  7 
Cash.  417, 

The  Del  Monte  bring  a  public  hotel,  in  the  absence  of  evi- 
dence showing  that  plaintiff  went  there  as  a  boarder,  the  pre- 
Bomption  would  be  that  she  went  there  as  a  guest:  Hall  v. 
Pike,  100  Mass.  495.  Not  only  does  the  evidence  fail  to  over- 
throw this  presumption,  but  the  testimony  of  the  plaintiff 
shows  that  she  was  there  as  a  mere  temporary  sojourner,  with* 
out  any  agreement  as  to  the  time  she  should  stay,  and  with 
only  the  intention  on  her  part  of  resting  a  week  or  two,  and 
then  proceeding  to  the  Bast.  She  obtained  no  reduction  of 
piiee  in  consideration  of  an  agreement  to  remain  a  definite 
time,  or  as  a  boarder;  nor  was  there  anything  said  from  which 
it  oould  be  inferred  that  there  was  any  understanding  between 
her  and  the  defendant  that  she  was  to  be  received  as  a  boardefi 
and  not  as  a  guest 

S.  Under  section  1869  of  the  Civil  Code,  an  innkeeper  is 
liahle  for  the  loss  of  personal  property  placed  by  his  guests 
uider  his  care,  *'  unless  occasioned  by  an  irresistible  superhu- 
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man  cause,  bj  a  public  enemy,  by  the  negligence  of  the  owner, 
or  by  the  act  of  some  one  whom  he  brought  into  the  inn." 

In  this  case,  the  loss  was  occasioned  by  the  burning  of  the 
hotel,  and  the  origin  of  the  fire  is  not  shown,  further  than  that 
it  broke  out  in  one  of  the  rooms  in  which  there  was  nothing 
except  the  batteries  which  supplied  the  bells  with  electridtjr. 
Under  this  state  of  facts,  the  defendant  is  liable:  Htdeti  i. 
Swift,  83  N.  Y.  571;  88  Am.  Dec.  405.  A  fire  thus  occurring 
cannot  be  considered  an  *' irresistible  superhuman  cause,' 
within  the  meaning  of  section  1859  of  the  Civil  Code.  The 
words  'irresistible  superhuman  cause"  are  equivalent  in 
meaning  to  the  phrase  '*  the  act  of  God,"  and  refer  to  those 
natural  causes  the  effects  of  which  cannot  be  prevented  by  the 
exercise  of  prudence,  diligence,  and  care,  and  the  use  of  thoee 
appliances  which  the  situation  of  the  party  renders  it  reason- 
able that  he  should  employ:  1  Am.  &  Eng.  Bncy.  of  Law,  174 
A  loss  arising  from  an  accidental  fire  is  not  caused  by  the 
act  of  God|  unless  the  fire  was  started  by  lightning  or  some 
superhuman  agency:  MUler  y.  Steam  Nav.  Co.,  10  N.  Y.  431; 
Chicago  etc.  R.  R.  Co.  v.  Sawyer,  69  111.  285;  18  Am.  Rep.  61iL 

4.  The  court  finds  that  the  property  lost  was  suoh  as  wy 
needed  for  the  present  personal  use  of  the  plaintifi*.  We  can* 
not  say  that  the  evidence  does  not  support  this  finding.  It 
certainly  cannot  be  said  that  jewelry  worn  by  a  woman  daily 
must,  when  not  actually  upon  her  person,  be  deposited  with 
the  innkeeper,  in  order  to  make  him  responsible  for  its  loss  in 
the  inn.  If  worn  daily,  it  does  not  cease  to  be  needed  for 
present  personal  use  when  its  possessor  lays  it  aside  upon  re* 
tiring  for  the  night  Nor  is  it  necessary,  in  order  to  render  the 
innkeeper  liable,  that  the  property  should  have  been  delivend 
into  his  exclusive  personal  possession. 

*'  The  guest  may  retain  personal  custody  of  his  goods  withia 
the  inn,  —  as  of  his  trunk  and  its  contents,  bis  wearing  ajh 
parel,  and  other  articles  in  his  room,  and  any  jewelry  or  valu- 
ables carried  or  worn  around  his  person, — without  discbarging 
the  innkeeper  from  responsibility  ":  JalU  v.  Oardinalf  86  Wis. 
126. 

We  have  examined  the  other  points  made  by  appellanti  bat 
do  not  think  they  call  for  special  discussion. 

The  rule  which  makes  an  innkeeper  liable  for  the  value  of 
the  property  of  his  guest,  in  case  of  its  loss  by  fire,  may  at 
first  thought  be  deemed  a  harsh  one;  but  the  loss  must  fall 
somewhere,  and  section  1859  of  the  Civil  Code  provides  upoa 
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whom  it  should  properly  fall,  and  the  innkeepei'f  flaUHty  in 
this  respect  is  one  of  the  burdens  pertaining  to  fbe  bnsanesi  in 
vhich  he  is  engaged,  and  in  view  of  whidh  il  moat  be  iop- 
posed  that  be  regulates  his  charges* 
Judgment  and  order  aflSrmed* 


I— &nr— Wbav  n.— AalBaisavabliehcwt  of  entaHaia- 
SBBkfttkll  who  ehooM  to  Tint  Ht  PUerion  t.  Woodward,  33  Cal.  657|  91 
Aa.  Don  6B7t  otendod  aoto  to  Chito  ▼•  ITJ^pAMb  7  Am.  Deo.  461. 

b JiuriM— QtTBSM — Who  jool  —A  traToIor  who  is  met  •!  the  depot 
hf  the  porter  of  a  hotel,  who  Indieateo  what  ooBTeyaneo  he  is  to  take,  mad 
whotekei  theehook  fortfaotraTdor's  baggBfe^lsagnestof  the  hotel,  and  eaa 
bokl  the  proprietor  liablo  for  the  lo«  of  his  haggagoi  Ooetmy  ▼.  Nof^  » 
Ga.  696;  90  Am.  8k  Bopi  881^  and  noto;  oztended  note  to  OhiU  ▼.  Wigght^ 
7Am.Be&tfL  8oo  IfaofVT.  LdiV^'^N**^  Ob.f  ^  OaL  483;  22  Am.  St. 
Bifi  168^  and  aota. 

Lnnsms— lAAsnjrr  vca  Loss  ev  Omdi  BAOCAom.  ^  An  Innkeeper 
«a  afod  UahiUtj  for  loos  of  his  gnesfs  baggage  only  on  the  groonds  thai 
Ihtloii  was  ooeasioDod  by  an  aot  of  God,  the  pnblie  enemy,  or  the  ndsoon- 
daet  of  Oe  guest  or  a  friond  aooompanying  himt  0*Briem  ▼•  VedU,  22  Fhu 
•27;  1  Am.  8k  Bopw  219^  and  note.  An  innkeeper  is  not  liable  for  loss  of 
^MrdenT  baggage  and  otiier  ralnables  bj  fire  not  shown  to  hare  been  eansed 
I7  ^  ae^igeaee  of  tiia  innkeeper  or  his  serraats:  ifoore  ▼•  Long  Beaek  ote* 
Ok,  87  ObL  488;  28  Am.  St.  Rep.  260^  and  noto;  eztonded  noto  to  CuOer  v. 
BoKug,  18  Am.  BopL  180-186;  Fhtortonw.  Woodward,  83  Cy.  667;  91  Am. 
I>Be.  607,  and  noto. 

Imnnmi— WHiTHsa  Ouvn  mat  RirrAni  Pbopibtt.  —The  gnest  of 
ahetriknot  reqairod  to  plaoe  his  Talnablee  in  onstodj  of  the  innkeeper, 
evm  theai^  the  innkeeper  had  an  mm  safe  for  that  purpose,  and  the  gnest 
kanr of  thatiasli  /oftnoon ▼•  Jttdkattoii,  17  DL  802|  88  Am.  Deo.  869^  and 


[bi  Bavk.] 

Boubn  v.  Habt« 

|W  OAuronRiA,  82L) 
Ctouuummafc  LAW-^Gnra  FoasroDiv.  —  A  stotato  appropriating  money 
te  yi^^tEoSSok of  a  goard  at  a  stoto prison,  for  personal  injury  resnlt- 
ttg  to  Um  hem  the  loai  of  his  arm  while  in  the  discharge  of  his  daties, 
it  forbiddstt  bj  the  claaae  of  the  oonstitntion  of  Oalifomia  deelaring  thai 
^  legidatare  shall  hare  no  power  to  make  any  gift  of  any  pnbllo  mon^ 
te  any  iadividnal,  or  to  grant  any  extra  oompensation  or  allowanoe  to 
•ay  pnbllo  offieor  or  serrant  of  the  state,  aftor  the  serrioe  has  been  per^ 
^onaod,  or  the  contract  has  been  entered  into^  and  performed  in  whole 
wiapiirt 

8rm— Rms  AssinraD  nr  Etrraanro  nnro  BicnoniuvT  of.  — One  who 
*Btan  the  ssrrioe  of  the  state  aasnmee  all  the  risks  attending  snoh  em* 
pbjment^  whether  arising  from  ito  ordinary  perils,  or  resulting  from  the 
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Bf  IjOgmae  or  mittaaMice  of  oilMr  fervaati  of  llio  stated  md  ■&  ifpnpl* 
AtioB  to  indemnify  snob  servant  for  injarlet  initained  whilo  la  Hdi  H^ 
▼ioe  if  a  mere  gratnity. 

Stats  n  hot  Liablb  bob  thi  Kmuobnob  ob  MmniAUfci  of  ili  efion 
or  agente»  ezoept  when  snoh  HabOily  it  Tolnatarlly  aMunod  by  iti  kg* 
latnre. 

NBOLigBwca  —  Liability  of  Stat^  —  A  stato  !■  not  aneworable  to  cnail 
ite  tfffieeri  briervante  fcflKmages  reeniting  to  him  from  tho  miieoDdicI 
or  n«gligenoa  of  another  offioer  or  eerFani  The  doetrina  of  wqwerfwrf 
mpenor  doea  not  prevail  againat  tho  aovareigBy  in  the  naoomry  eiqlof • 
ment  of  pnblio  agantit 


Robert  T.  Devlin  and  Jud  0.  Snuie^  for  the  petltioiier. 
Atiomey'Oen$ral  Hari^  tot  the  respondmit 

Db  Havbn,  J.  This  k  an  origiaal  prooeediog,  wherein  ibe 
petitioner  aeks  this  court  to  issne  a  writ  of  mandavMu^  directed 
to  the  defendants  as  members  of  the  state  board  of  examiners, 
commanding  them  to  allow  his  claim  against  the  state  for  the 
sum  of  ten  thousand  dollars^  in  accordance  with  the  provis- 
ions of  an  act  of  the  legislature,  the  first  section  of  which,  and 
the  only  one  necessary  to  a  proper  understanding  of  this  caee, 
is  as  follows:  — 

''See.  1.  The  sum  of  ten  thousand  ($10,000)  dollars  is 
hereby  appropriated  out  of  any  moneys  in  the  general  fund  of 
the  state  treasury  not  otherwise  appropriated,  to  pay  the  claim 
of  A.  J.  Bourn,  a  guard  at  the  state  prison  at  Ban  Queniin,  in 
this  state,  for  personal  injuries,  namely,  the  loss  of  his  right 
arm  while  in  the  discharge  of  his  duties,  under  the  orders  of 
his  superior  ofiBceri  and  while  in  the  service  of  the  state  of 
California.'' 

The  petition  sets  forth  the  circumstances  under  which  peti- 
tioner lost  his  arm,  but  which  need  not  be  referred  to  here,  as 
we  have  held,  in  the  case  of  Stevenson  v.  Oolgan^  91  Gal.  649, 
25  Am.  St  Rep.  230,  that  the  constitutionality  of  a  statute 
must  be  determined  by  the  oourt  from  what  appears  on  its 
face,  when  considered  with  reference  to  matters  judicially 
noticed  by  the  court. 

The  defendants  have  demurred  to  the  petition,  upon  the 
general  ground  that  the  act  under  which  petitioner  claims  is 
unconstitutional  under  sections  81  and  82  of  article  4  of  the 
constitution,  which  in  effect  provide,  among  other  things,  that 
the  legislature  shall  have  no  power  to  make  any  gift  of  any 
public  money  or  thing  of  value  to  any  individual,  or  to  grant 
any  extra  compensation  or  allowance  to  any  public  officer  or 
servant  of  the  state,  '^  after  service  lias  been  performed,  or  a 
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contract  has  been  entered  into,  and  performed  in  whole  or  in 
part.'' 

In  the  case  of  Stevenson  y.  Colgan^  91  Cal.  649,  26  Am.  St. 
Rep.  290^  we  decided  that  it  was  the  purpose  of  these  sections 
of  the  constitation  to  prohibit  the  legislature  from  making 
direct  ^  appropriations  to  indinduals  from  general  considera- 
tioDs  of  duiriiy  or  gratitude,  or  because  of  some  supposed 
moral  oUigatioii  resting  upon  the  people  of  the  state,  and  such 
aa  a  jost  and  generous  man,  although  under  no  legal  liability 
so  to  do,  might  be  willing  to  recognixe  in  his  dealings  with 
others''  less  fortunate  than  himselfl 

That  such  is  the  intention  of  the  constitution  we  have  no 
doabt,  and  it  is  equally  clear  to  us  that  the  act  in  question 
CaUb  within  the  dass  of  legislation  4hus  prohibited.  The  peti- 
tioner was  an  oflSoer  or  employee  of  the  state.  It  is  recited  in 
the  act  that  he  met  with  the  accident  "  while  in  the  discharge 
of  his  duties,  under  the  orders  of  his  superior  officer,''  and  for 
the  purpose  of  this  decision,  it  may  be  conceded,  as  claimed 
by  him,  that  the  loss  of  his  arm  is  to  be  attributed  to  the  negli- 
gence of  his  superior  officer.  But  whether  it  be  attributed  to 
negligence  or  misfeasance  of  such  officer,  or  any  other  cause 
which  can  be  suggeated  by  the  language  of  the  act^  the  uncon^ 
Btitntionality  of  the  statute,  is  apparent.  In  entering  the  ser- 
Ticeof  the  state,  the  petitioner  assumed  all  the  risks  attending 
Bach  enaployment,  whether  arising  from  its  ordinary  perils,  or 
resulting  from  the  negligence  or  misfeasance  of  other  servants 
of  the  state,  and  the  appropriation  made  by  this  act  is  a  mere 
gntoity,  as  the  state  was  under  no  legal  liability  to  compen- 
sate him  bfc  any  loss  which  he  may  have  sustained  while  thus 
b  the  discharge  of  his  duties. 

That  a  state  is  not  liable  for  the  negligence  or  misfeasance 
of  its  agents,  except  when  such  liability  is  voluntarily  assumed 
^7  its  legislature,  is  said  by  Danfortb,  J.,  in  leiMS  v.  SiaU^  96 
N.  Y.  74, 48  Am.  Bep.  607,  to  be  so  *^  well  settled  upon  grounds 
of  pablie  policy,  and  the  doctrine  is  so  uniformly  asserted  by 
writers  of  approved  authority  and  the  courts,  that  fresh  dis- 
eossioQ  would  be  superfluous.''  And  the  supreme  court  <tf  the 
United  States,  in  Qibhwi%  v.  United  Statee,  8  WalL  269,  in  an 
opioid  delivered  by  Mr.  Justice  Miller,  say:  ^  No  government 
bas  ever  held  itself  liable  to  individuals  for  the  misfeasance^ 
laches,  or  unauthorized  power  of  its  officers  and  agents.'^ 

In  the  case  of  ClodfelUr  v.  State,  86  N.  C.  61, 41  Am.  Rep.  440| 
the  plaintifiT  presented  a  claim  against  the  state  for  damages 
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on  acooant  of  the  loss  of  his  eyes,  alleged  to  baye  Iwen  oaused 
by  the  miscondact  and  negligence  of  officers  and  agents  of  the 
state,  under  whose  authority  and  control  he  was  placed.  By 
the  constitution  of  that  state  the  court  was  empowered  with 
authority  **  to  hear  claims  against  the  state.''  But  the  court 
held  that  this  provision  only  authorized  it  to  hear  such  daimB 
**  as  are  legal,  and  could  be  enforced  if  the  state,  like  one  of  iU 
citizenSi  was  amenable  to  process,"  and  added:  "The  only 
question  then  presented  iS|  whether  the  state,  in  administering 
the  functions  of  govemment  through  its  appointed  i^ents  and 
officers,  is  legally  liable  to  a  claim  in  compensatory  damages 
for  an  injury  resulting  from  their  misconduct  or  negligence. 
That  the  doctrine  of  respondeat  euperior  applicable  to  the  re- 
lations of  principal  and  agent  created  between  other  personB 
does  not  prevail  against  the  sovereign  in  the  necessary  employ- 
ment  of  public  agents  is  too  well  settled  upon  authority  and 
practice  to  admit  of  controversy/' 

The  exemption  of  the  state  from  paying  damages  for  acci- 
dents of  this  nature  does  not  depend  upon  its  immunity  from 
being  sued  without  its  consent,  but  rests  upon  grounds  of 
public  policy,  which  deny  its  liability  for  such  damages.  It 
is  argued,  however,  that  the  state  has  in  this  instance  as- 
sumed and  acknowledged  its  liability  by  the  act  under  con- 
sideration* But  this  is  precisely  what  the  legislature  iB 
forbidden  to  da  A  legislative  appropriation  made  to  aa  in- 
dividual in  payment  of  a  claim  for  damages  on  account  of  per- 
sonal injuries  sustained  by  him  while  in  its  service,  and  for 
which  the  state  is  not  responsible,  either  upon  genera}  princi- 
ples of  law  or  by  reason  of  some  previous  statute  creatiDg  sach 
liability,  is  a  gift  within  the  meaning  of  the  constitution.  The 
appropriation  made  to  petitioner  was  a  mere  gratuitous  aa- 
•umption  of  an  obligation  from  which  the  state  was  and  is 
exempt,  and  is  within  the  mischief  which  the  framers  of  the  ocm- 
•titution  intended  to  remedy  by  the  sections  before  referred  to. 

If  the  state  desires  to  make  itself  liable  for  such  damages 
as  may  be  sustained  by  those  in  its  service,  it  must  do  so  by 
a  general  law  wUoh  shall  embrace  §31  cases  which  may  come 
within  its  provisiona 

The  demurrer  to  the  petition  is  sustained,  and  Judgment 
ordered  for  the  defendants. 

Bbattt,  0.  J.  (dissenting).  I  dissent  In  mj  opinioo,  the 
word  ^gA*^  was  not  used  in  section  81,  article  4,  of  the  ood* 
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ilitartiiMi  in  a  iaose  broad  enongh  to  include  compensation  to 
a  aerrAot  of  the  state  fi>r  loes  of  life  or  limb  in  the  discharge 
of  his  dntifla.  Nor  do  I  think  sacb  oompensation  is  to  be  re* 
gttdad  as  extra  oompensation  for  services,  within  the  prohibi- 
tkn  of  tbs  SQOoeeding  section  of  the  same  article. 


TO  SiirLOTBis— Vauditt  of. — Tlio  legittaiore  of  QdU 
Ibi^  1m  no  powor  wider  the  otote  oonstitaiioii  to  make  gifts  to  ite  on* 
|bjMi!  Eabkum  t.  Dmim,  77  OaL  47S;  11  Am.  St  Bep.  297. 

feim— LuuuTT  voB  HnoiJOKiai  of  Omonts.  — The  state  Is  not 
■Mvmiib  in  damages  for  injuries  sostained  by  a  oooriot  in  its  prison 
Stts^ghttenegligenoo  of  the  prison  c^cerss  OlodfeUer  w.  State,  86  N.  a  51| 
41  Am.  Bsp^  440,  and  note.  An  action  will  not  lie  against  a  oonnty  for  personal 
fajniissnrtained  throagh  the  negligenoe  of  its  employees:  Bollenbeek  y»  Win* 
iiags  Obm^,  06  HI.  148;  85  Am.  Rep.  148,  and  note;  Sherhourm  t.  T^ba 
Omitfh  SI  OJ.  113;  81  Am.  Deo.  161,  and  note.  Municipal  corporations  are 
sstfisbls  for  the  negligence  of  its  oflioen  or  employeees  CAops  t.  ^irnJh^  78 
(hlttli  IS  Aik  8k  Bopb  lia 


[br  Bass.] 

MOBBILL    V.   NlGHTIKGAIil. 
|N  Oauvouiia,  tfSJ 
OMUHir  ■  FsooomsD  sr  Mshics  when  it  is  obtained  \ff  threats  of  la* 

fsiBwiinsnt  npoa  a  eharge  of  embenlement. 
Omnim  m  Psoovbbd  bt  Msvaob,  and  is  therefore  snbjeot  to  resaission, 
«h«a«M  indnosd  by  prooaring  a  warrant  lor  the  arrest  of  one  of  the 
ssntnstlBg  partfes  on  a  eharge  of  ambeBlementy  and  snob  warrant  was 
•Maid,  not  for  the  pnrpoee  of  prooeonting  or  oonvicting  him,  bnt  witb 
a  Hsw  el  frightening  and  intimidating  him  into  ezeoating  snob 


CksBusr— MnrjoB  m  CNnurr  Paasos.  —In  that  kind  of  menaoe  wbiob 
smMboI  atlmal  of  injury  to  tfaa  obaiaeter  of  a  permit  is  entirely 
JwiMlsilsl  wbetbsr  ho  is  goflty  or  ianooent  of  tlio  erimo  oharged. 

CMinim  tna  Oumnnunoa  or  Whiob  n  a  Oompbomisb  of  a  Fblomt  is 
Wisd  apon  illegal  eonsiderationv  and  therefore  toUL 

ftiiiiw  siov  IiUBAL  OoHsmaaATioir— Dimr  of  tbb  Ooims,— If  the 
•Hmtion  that  a  eontraot  was  mads  apon  fllegsl  ooasideration  is  aot  in* 
twpssed  ^7  «bo  party  sooght  to  bo  ohafged,  it  is  the  daty  of  the  ooarl 
ti  sidki  H  «a  Its  ewn  behalf. 


raUoJr.  reri,  ibr  the  appeUants. 

Oforps  /•  DtmU^  J.  H.  OaUf  and  Edward  8.  Braggy  for  the 
iMpoodenta. 

&Aioom»  J.    This  is  an  action  in  equity  to  foreclose  a 
Mitaaot^  and  leoorer  judgment  apon  four  promissory  notes 
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amoanting  in  the  aggregate  to  forty-three  thousand  dollars. 
The  oontract  and  notes  were  made  by  defendant  Nightingale 
to  the  plainti£E8  on  acoount  of  an  alleged  purchase  of  the  capi- 
tal  stock  of  the  Milwaukee  Furniture  C!onipany,  The  prajer 
of  the  complaint  asks  that  judgment  be  had  for  the  amouDl 
oi  the  noteSi  and  that  certain  real  estate  and  the  said  capital 
stock  be  applied  to  the  satisfaction  of  such  judgment,  said 
property  having  been  transferred  under  the  contract  to  secure 
the  payment  of  the  aforesaid  notes.  Among  other  luatten, 
the  answer  sets  out  that  the  contract  and  notes  were  not  signed 
by  the  defendant  Nightingale  yoluntarily,  but  under  coerdoQ 
and  intimidation,  by  threatening  defendant  with  arrest  and 
imprisonment  upon  a  warrant  of  arrest  which  the  plaiDtiffs 
at  the  time  induced  Nightingale  to  believe  had  been  issued. 
Judgment  went  for  the  defendants,  and  this  appeal  is  prose* 
cuted  from  the  judgment  and  order  denying  plaintiffi*  motioo 
for  a  new  trial 

The  merits  of  this  appeal  are  fiilly  tested  by  a  determination 
as  to  whether  or  not  the  findings  support  the  judgment;  for 
after  a  careful  consideration  of  the  evidence,  we  are  satisfied 
that  the  following  findings  of  fact  made  by  the  court  are  My 
supported  thereby:  — 

'<  1.  That  on  the  twenty*sixth  day  of  May,  1890,  the  plain- 
tiffs fraudulently  and  illegally  procured  to  be  issued  by  a  ja»- 
tice  of  the  peace  of  Los  Angeles  city  township  a  warrant  for 
the  arrest  of  the  defendant  Nightingale,  under  the  name  of 
John  Doe,  for  the  purpose  of  coercing  the  defendant  Nightin- 
gale to  pay  certain  sums  of  money  and  sign  contracts  for  the 
payment  of  money  to  plaintiffs,  upon  the  claim  by  plaintifls 
that  defendant  Nightingale  had  embeszled  large  sums  of 
money  from  the  Milwaukee  Furniture  Companyi  of  whioh  de- 
fendant Nightingale  had  been  acting  as  treasurer. 

'*  2.  That  such  warrant  was  not  procured  for  any  lawful 
purpose,  or  for  the  purpose  of  prosecuting  or  convicting  the 
defendant  Nightingale  of  any  crime,  but  for  the  purpose  of 
frightening  and  intimidating  defendant  Nightingale." 

''  4.  That  on  the  ninth  day  of  July,  1890,  defendant  Nights 
ingale  executed  and  delivered  to  the  plaintiffs  the  contract 
and  four  promissory  notes  of  that  date,  which  are  set  forth  in 
the  complaint  and  supplemental  complaint  herein;  but  such 
contract  and  notes  were  not  executed  by  the  tree  or  voluntarj 
act  of  defendant  Nightingale,  but  his  signature  and  his  exe- 
cution thereof  was  induced  solely  hy  the  well-grounded  belief 
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OD  the  pari  of  defendant  Nightingale  that,  tinleBB  he  signed 
them  and  each  of  them,  he  wonld  be  arrested  and  impriBoned 
upon  said  warrant  for  ench  embezsElement,  which  the  plaintiffs 
then  and  preytously  charged  him  with  being  guilty  of;  and 
that  bj  signing  the  same,  the  embezzlement  with  which  he 
was  80  charged  would  be  compromised  and  settled. 

**6.  That  at  the  time  of  executing  said  contract  and  notes, 
on  Jaly  9, 1890,  the  plaintiffs  induced  the  defendant  Night- 
ingale to  belieye,  and  he  did  believe,  that  he  would  be  arrested 
and  imprisoned  on  said  warrant  if  he  refused  to  sign  said  con* 
tract  and  notes." 

Measured  hj  the  facts  set  out  in  the  findings,  we  think  the 
defendant  Nightingale  was  acting  under  a  menace  at  the  time 
of  the  signing  of  the  contract  and  notes,  which  destroyed  his 
fiee  consent  to  the  execution  thereof,  and  which  thereby  af- 
forded him  ample  grounds  for  the  rescission  of  the  same.  The 
consent  of  a  {Murty  to  a  contract  must  be  free,  and  it  is  not  free 
when  obtained  through  duress  or  menace.  Section  1669  of 
thoCifil  Code  declares  duress  to  consist  in  the  *^  unlawful 
confinement  of  the  person  of  the  party,  or  of  the  husband  or 
wife  of  such  party,''  etc,  or  ^  the  confinement  of  such  person, 
lawfdl  in  form,  but  fraudulently  obtained."  Section  1570 
profidee,  menace  oonsista  in  a  threat  of  the  duress  above  spe- 
cified, or  ef  a  threat  of  injury  to  the  character  of  any  such  per* 
son.  In  this  case  there  was  no  arrest  and  confinement,  hence 
ao  duress;  but  the  history  of  the  transaction,  as  disclosed  by 
the  findings,  clearly  indicates  threats  of  imprisonment  upon 
a  charge  of  embezslement,  which,  in  effect,  necessarily  were 
threats  of  injury  to  the  character  of  defendant  Nightingale, 
tad  consequeotly  a  menace.  The  court  finds  that  the  con- 
tract and  notes  were  executed  under  the  influence  of  such 
ncnaoe,  and  snoh  being  the  fact,  the  defendant's  free  consent 
to  the  exeentioQ  thereof  was  noTer  gained,  and  the  judgment 
iboold  stand.  Seotion  618  of  the  Penal  Code  provides:  ''  Ex- 
tortion Is  the  obtaining  of  property  firom  another,  with  his 
eooaeoti  induced  by  a  wrongful  use  of  force  ar  fear,  or  under 
color  of  oflBcial  right"  The  findings  of  the  court  disclose  a 
itato  of  facts  laoking  bat  few  dements,  if  any,  to  fill  the  meas- 
are  demanded  by  the  foregoing  provision  of  the  criminal  code 
cf  this  state.  The  findings  show  that  the  warrant  of  arrest  was 
iKoredin  bad  faith  and  for  purposes  not  countenanced  in  law. 
It  was  secured  solely  to  be  used  as  a  menace  for  the  collection 
rf  an  indebtedness,  and  it  was  ever  accompanied  with  ihe 
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threat  that  if  such  indebtednesB  was  not  satisfied  the  warrant 
would  be  executed  and  imprisonment  follow.  Such  a  proceed* 
ing  is  an  abuse  of  oriminal  process,  and  impedes  the  due 
course  of  public  justice.  In  the  case  of  Bane  v.  Detrieh^  52  IlL 
27,  the  court  said:  ^'The  mortgage  was  void  for  another  rea- 
son. It  was  executed  through  a  perversion  and  abuse  of 
oriminal  process.  It  is  proved  that  Bane  got  out  this  process 
and  used  it  to  effect  a  settlement  of  a  claim  which  there  is 
much  evidence  to  show  was  unfounded.  It  is  against  public 
policy  that  process  should  be  thus  used,  and  no  court  wiQ 
allow  the  results  flowing  from  it  to  be  enjoyed  by  bim  who  so 
uses  it.  It  is  a  gross  abuse  of  legal  process,  and  no  person 
should  have  the  aid  of  a  court  of  justice  to  profit  by  it"  Un- 
der that  kind  of  menace  which  consists  in  a  threat  of  injniy 
to  the  character  of  a  person,  it  is  entirely  immaterial  whether 
such  person  is  guilty  or  innocent  of  the  crime  to  be  charged. 
It  certainly  would  be  no  defense  to  the  accusation  of  extortion 
that  the  charges  or  publications  threatened  to  be  made  by  the 
defendant,  and  by  which  he  obtained  valuable  property,  were 
true.  The  truth  or  falsity  of  these  matters  form  no  element 
in  establishing  the  guilt  or  innocence  of  a  defendant  charged 
with  extortion. 

In  Haekett  v.  King^  6  Allen,  58,  it  was  decided  that  though 
a  person  was  arrested  under  a  legal  warrant  and  by  a  proper 
officer,  yet  if  one  of  the  objects  of  the  arrest  was  to  extort 
money,  or  enforce  the  settlement  of  a  civil  claim,  such  arrest 
is  a  false  imprisonment  by  all  who  have  directly  or  indirectly 
procured  the  same  or  participated  therein  for  any  such  pD^ 
poses,  and  a  release  and  conveyance  of  property  obtained  by 
means  of  such  arrest  is  void.  In  Taylor  v.  Jaques^  106  Mass. 
894,  the  court,  in  speaking  of  a  certain  instruction  given  by 
the  lower  court,  said:  *'We  do  not  concur  with  that  view  of 
the  law.  If  he  had  embezzled  their  funds,  they  had  a  right 
to  have  him  prosecuted.  If  he  owed  them  a  debt,  they  had  a 
right  to  accept  security  for  it.  But  they  would  have  no  right 
to  make  use  of  a  criminal  process  for  the  collection  of  a  debt 
An  arrest,  even  upon  a  legal  warrant  and  upon  a  criminal 
charge,  to  compel  the  payment  of  a  mere  debt,  would  be  a 
misuse  of  legal  process,  and  the  threat  of  such  an  arrest  may 
constitute  unlawful  duress."  In  Richardson  v.  Duncan^  & 
N.  H.  611,  the  court  said:  *'But  it  is  now  well  settled  that 
when  there  is  an  arrest  for  improper  purposes  without  a  just 
cause^  or  where  there  is  an  arrest  for  a  just  cause  but  withoat 
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UwM  anthmtfy  or  where  there  is  an  arrest  for  a  just  cause 
sod  under  lawful  aathority  for  unlawfol  purposes,  it  may  be 
ooQBiniod  a  duress."  It  will  thus  be  seen  that  an  imprison- 
Toent  for  an  unlawful  purpose  will  constitute  duress,  and  such 
being  the  fact,  a  threat  of  arrest  and  imprisonmenti  made  for 
nnlawfiil  purposes,  will  constitute  menace.  There  is  some 
MiUioTitj  found  in  the  decisions  of  the  courts  of  Maine  op- 
pofled  to  theee  views,  but  we  think  they  are  not  the  better 
role. 

The  findings  of  the  court  are  also  sufficient  to  defeat  plain- 
tifftf  right  of  recovery  upon  the  ground  that  the  contract  en- 
tered into  was  forbidden  by  section  1668  (tf  the  Civil  Code, 
ooe  of  its  objects  being,  indirectly  at  least,  to  relieve  the 
defendant  Nightingale  from  responsibility  for  a  violation  of 
the  law.  As  was  said  in  Eadie  v.  Slimmon,  26  N.  Y.  16,  82 
Am.  Deo.  896:  ^  Either  the  accusation  which  the  defendant 
bnm^t  against  Sadie  was  entirely  unfounded,  or  he  was 
seeking  to  compromise  a  criminal  offense.  If  he  knew  that  a 
crime  had  been  committed  by  Badie,  he  had  no  right  to  com* 
promise  it  in  this  way,  and  the  securities  obtained  upon  such 
eompiomise  were  received  as  a  consideration  for  compromis- 
ing a  felony,  and  for  that  reason  were  invalid;  else  the  whole 
of  his  assertions  and  threats  on  the  subject  were  a  gross  im« 
posture."  As  the  answer  of  defendants  does  not  rely  upon 
■ueh  defense,  we  will  not  pursue  the  subject  further,  although 
Cbief  Justice  Ryan  undoubtedly  declared  the  true  rule  in 
Wight  V.  Rindslopf,  48  Wis.  848,  wherein  he  said:  ''  If  the 
objection  be  not  made  by  the  party  charged,  it  is  the  duty 
ci  tbe  court  to  make  it  on  its  own  behalf.  Courts  owe  it  to 
poblie  justice  and  to  their  own  integrity  to  refuse  to  become 
parties  to  contracts  essentially  violating  morality  or  public 
pdiqr  by  entertaining  actions  upon  them.  It  is  judicial  duty 
iJways  to  turn  a  suitor  upon  such  a  contract  out  of  court, 
whenever  and  however  the  character  of  the  contract  is  made 
to  appear.** 

The  demurrer  to  the  answer  was  properly  overruled,  and 
we  see  no  error  in  the  rulings  of  the  court  upon  the  admissi- 
bOitjr  of  teattmooy. 

Let  the  judsment  and  order  be  affirmed. 


BnuHi — MwMAOM — What  n,  —  Honaoa  for  which  ooe  wmj  %,yM  hit  mI 
*dMd  eznte  whan  be  ia  pat  in  fear  of  impriaonments  Moore  ▼.  Adams,  S 
0^  ITS;  S8  Am.  Dm.  723;  extended  noU  to  Hatter  ▼.  OrunUe^  26  Am. 
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Dee.  374.    Daren  oziats  wh«n  there  li  fear  of  ImprifMUBeBl^  faiolied  Uj 
threaU:  OrObi  t.  Sowb,  87  Miob.  MO;  24  Am.  Bk  Bs^  168,  andnoteb 

CoifTRAon  OBTAnriD  sr  THRKin  — Powcb  to  RnanriK— In  reh&a 
to  husband  and  wife,  parent  and  child,  each  may  avoid  a  oontraot  indocad 
and  obtained  by  threats  of  the  imprisonment  of  the  other:  Adama  t.  lrm§ 
Nat,  Bank,  116  N.  T.  606;  15  Am.  8t  Rep.  447,  and  note.  Daren  inTili- 
dates  a  contract  where  the  free* will  of  one  of  the  parties  has  been  oonstramsd 
by  threats  of  the  other:  Love  ▼.  SUUe,  78  Ga.  66;  6  Am.  St.  Rep.  234,  sad 
note;  note  to  Haine$  t.  LewU,  87  Am.  Rep.  203;  note  to  OmkvU  Bnk  ▼. 
Oopeland,  81  Am.  Deo.  602;  Lomerton  r.  Jofmaon,  44  N.  J.  Sq.  83L 

CoNTBAOT—  CkmsioiBATioii — OoMFOUHDiHO  Fbloht. — A  mortgage  glrei 
to  sappress  a  criminal  proseoation  is  voids  Feaaree  y,  WUtonp  111  Fa.  BL 14; 
66  Am.  Rep.  S48;  and  note.  No  aotien  vOl  lie  for  oompenntioa  for  wk- 
▼ices  in  endeaToring  to  prevent  an  indictment,  nor  in  endeaTccing  to  ia* 
dace  the  anthcrities  to  dismiss  it^  where  the  plaintiff  did  not  act  Hucnfjb.  s 
belief  in  the  innocence  of  the  acooaadt  Barron  v.  Tucbett  83  Vt^  838;  38 
Am.  Rep.  684^  and  note.  An  agreanint  by  one  nnder  sentence  for  crime  to 
deliver  notes  and  money  to  the  prosecnting  witness  on  oonditlon  of  his  spa- 
ing a  petition  for  pardon,  and  the  granting  of  each  petitici^  Is  voidt  Emm 
▼•  Leicii^  64  Iowa,  301;  37  Am.  Rep.  20^  and  note. 
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fit  Oauvobhia,  491] 

■rAnm  of  Fbauimi.  —  Pabol  Bvidbnoi  is  ADMiasnui  vo  Protb  teat  a 
OoTiVKikxam  made  by  a  jndgment  debtor,  after  the  sale  of  his  property 
under  ezecntion,  was  for  the  porpoee  of  enabling  the  grantee  to  rsdeea 
it  from  sach  sale,  and  that  the  latter  agreed  to  hold  the  premisos^  te 
make  sach  advances  as  shonld  be  reqaired  to  pay  taxes  and  aaseesoienti, 
and  upon  the  sale  thereof  to  repay  snob  advances  with  interest,  and  pay 
the  residue  of  the  proceeds  of  the  sale  to  the  jadgment  debtor. 

Bud — EviPXNcn  ov  Ookbidbbatiov. — A  Rioital  ik  a  Dud  that  ths 
oonsideration  has  been  paid  it  not  eonolasive,  nor  does  it  estop  the  vee- 
dor  from  maintaining  an  action  for  the  parchase  price»  on  proof  that  the 
vendee  agreed  to  pay  an  additional  amount,  contingent  upon  some  fatue 
•vent  or  transaction,  as  that,  apon  resale  by  him,  he  woald  pay  to  the 
vendor  a  portion  of  the  proceeds  received  in  excess  of  the  amoant  paid 
by  him. 

W.  C  Qr€en  and  A.  H.  Oarpentert  for  the  appellant. 

Wilkes  and  Rutherfardf  /.  0.  Swinnertonf  and  John  C.  Byen^ 
for  the  reapondenL 

Harbison,  J.  It  is  alleged  in  the  complaint  that  the  plain- 
tiff, being  the  owner  of  certain  real  estate  which  had  been  sold 
under  a  decree  of  foreclosure,  made  an  agreement  with  the 
defendant,  jnst  prior  to  the  expiration  of  the  time  for  redemp- 
tion from  said  sale,  that  the  defendant  shonld  advance  the 
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money  neoesaarf  tlierefor  and  redeem  the  property  from  said 
Mk,  and  for  the  pnrpoee  of  enabling  him  to  do  so,  he  would 
eoDTSy  the  premises  to  the  defendant,  and  that  the  defendant 
sfaoold  hold  the  same  until  such  time  as  they  might  be  sold, 
and  in  the  mean  time  advanoe  suoh  moneys  as  might  be  neces» 
•ary  fe  the  payment  of  taxes  and  assessments  thereon,  and 
that  upon  the  sale  of  said  premises  he  would,  after  deducting 
from  the  proceeds  therefrom  the  moneys  so  advanced,  with  in« 
terest  thereon  at  the  rate  of  twelve  per  cent  per  annum,  pay 
the  balance  of  said  proceeds  to  the  plaintiff;  that  thereupon 
he  did,  on  the  tenth  day  of  July,  1888,  convey  the  premises  to 
the  defendant,  who  immediately  redeemed  the  same  from  the 
fareelosure  sale,  and  held  them  until  April  12,  1890,  on  which 
day,  with  the  consent  of  the  plaintiff,  he  sold  them  for  $12,160, 
paying  in  the  mean  time  certain  amounts  for  taxes,  street  as- 
Kssments,  and  other  charges;  that  after  deducting  the  amounts 
BO  paid,  with  interest  thereon,  from  the  amount  received  upon 
the  sale,  there  remained  $2,021.87,  for  which  he  asked  judg- 
ment against  the  defendant.  The  defendant  denied  that  any 
nich  agreement  had  been  made,  and  alleged  that  at  the  time 
of  the  conveyance  to  him  he  had  purchased  from  the  party  his 
equity  of  redemption  in  the  premises  for  the  sum  of  $160, 
which  he  then  paid  him,  and  that  thereafter  until  the  sale  by 
Inm  he  had  been  the  absolute  owner  thereof.  The  cause  was 
tried  by  a  jury,  who  rendered  a  verdict  in  favor  of  the  plain* 
(iff  for  the  amount  claimed  by  him,  and  from  the  judgment 
entered  thereon  the  defendant  has  appealed. 

The  jury  has  determined,  upon  the  contradictory  evidence 
before  it,  that  the  agreement  between  the  parties  was  as  is 
alleged  by  the  plaintiff,  and  its  determination  thereon  is  con- 
doeive  upon  an  appeal  to  this  court. 

The  errors  of  law  urged  by  the  appellant  are  based  upon  his 
eoDtention  that  it  was  not  competent  to  prove  this  agreement 
b7  oral  teatimony,  for  the  reason  that  it  was  an  agreement  re- 
lating to  the  sale  of  land.  The  contract  or.  agreement  upon 
which  the  action  is  brought  is  not,  however,  an  agreement  for 
the  Bale  of  land,  or  for  the  creation  of  any  interest  therein. 
The  action  is  merely  for  the  payment  of  the  money  agreed 
i>pon  as  the  consideration  for  which  the  plaintiff  executed  to 
the  deiMidant  the  conveyance  of  the  land.  It  is  not  every 
egreement  relating  to  the  sale  of  lands  that  is  within  the  stat- 
ute of  frauds,  but  only  such  agreements  as  are  intended  to 
ereate  an  interest  in  lands.    The  provision  of  the  code  is,  that 
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au  agreement  ^^  for  the  sale  of  real  property,  or  of  an  interert 
therein,  is  invalid  unless  in  writing ":  Civ.  Code,  sees.  1624, 
1741;  and  that  ^  all  contracts  may  be  oral,  except  such  as  are 
specially  required  by  the  statute  to  be  in  writing  ":  Ciy.  Code, 
sec.  1622;  and  it  is  only  when  the  agreement  is  required  by 
the  statute  to  be  in  writing  that  evidence  of  the  agreemeot 
cannot  be  received  without  the  writing:  Code  Civ*  Proc.,  eeo, 
1978. 

An  agreement  by  the  vendee  to  pay  for  the  land  sold  and 
conveyed  to  him  is  not  within  the  statute  of  frauds:  ThomoiJ. 
Diekinsanf  12  N.  Y.  864;  and  the  vendor,  after  the  contract 
on  his  part  has  been  executed  by  a  conveyance  of  the  land, 
may  maintain  an  action  upon  such  agreement,  and  establish 
it  by  oral  testimony.    The  recital  in  the  deed  that  the  con- 
sideration has  been  paid  is  not  conclusive:  Shephard  v.  LUtis^ 
14  Johns.  210;  nor  is  the  vendor  thereby  estopped  from  main- 
taining an  action  for  its  price:  White  v.  MMer,  22  Vt.  380; 
and  it  may  be  shown  that  the  real  consideration  was  of  a  dif- 
ferent amount  from  that  expressed  in  the  deed:  Bowen  v.  Bdlf 
20  Johns.  888;  11  Am.  Dec.  286;  Belden  v.  Seymour^  8  Conn. 
804;  21  Am.  Dec.  661;  or  of  an  entirely  different  character: 
McCrea  v.  PurmoH^  16  Wend.  460;  30  Am.  Dec.  103;  and  that 
the  vendee  agreed  to  pay  an  additional  amount  contingent  upon 
some  future  event  or  transaction,  as  that  upon  a  resale  by  him 
he  would  pay  a  portion  of  the  proceeds  that  might  be  received 
in  excess  of  the  amount  then  paid  by  him:  Miller  v.  Kendig^ 
65  Iowa,  174;  Michael  v.  Fott,  100  N.  C.  178;  6  Am.  St.  Bep. 
577;  or  the  whole  of  said  proceeds:  HaU  v.  HalXy  8  N.  H.  129; 
or  the  excess  above  the  advances  then  made  by  him:  IamcoU 
V.  Mclntire,  15  Me.  201;  33  Am.  Dec.  602.    In  CoUine  v.  TiOmh 
26  Conn.  368, 68  Am.  Dec.  398,  the  plaintiff  had  conveyed  cer- 
tain land  to  the  defendant  by  an  absolute  deed,  upon  the  ver- 
bal agreement  by  the  defendant  that  he  would  sell  the  same 
and  turn  over  the  proceeds  to  the  plaintiff;  and  it  was  held 
that  this  agreement  of  the  defendant  was  not  within  the  statute 
of  frauds,  and  that  after  a  sale  by  him  the  plaintiff  coald 
maintain  aMiimpnf  for  the  proceeds,  and  prove  the  agreement 
by  oral  testimony.    In  Heee  v.  Fox^  10  Wend.  437,  the  mort- 
gagor conveyed  the  mortgaged  premises  to  the  mortgagee,  and 
the  mortgage  was  canceled,  upon  the  verbal  agreement  of  the 
mortgagee  that  he  would  sell  the  premises  for  the  best  price 
that  could  be  got,  and  after  deducting  the  amount  of  the  mort- 
gage debt,  pay  over  the  surplus  of  the  sales  to  the  mortgagor; 
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tad  tiiA  tnuiBaciion  was  held  not  to  be  within  the  statute  of 
fnviABy  aod  that  asiumptU  would  lie  for  the  surplus  proceeds: 
See  m\bo  Beyman  y.  Mo$her^  71  Ind.  596;  Hodge$  ▼.  Oreen^  28 
Tt  858;  Ooodipeed  y.  Fuller,  46  Me.  141;  71  Am.  Deo.  672; 
Tnwbridge  r.  Wetkerbee,  11  Allen,  861;  PHee  r.  Sturgi$,  44 
CaL  G91;  MeCaHhy  y.  Pope,  62  CaL  661. 

The  other  rulings  complained  of  were  without  error,  and  as 
the  court  did  not  err  in  receiying  oral  eyidence  of  the  agree* 
meot  under  which  the  property  was  conyeyed  to  the  defendant* 
tad  aa  the  jurj  have  found  from  such  evidence  that  the  de- 
fendant made  the  agreement  as  claimed  by  the  plaintiff,  judg- 
ment was  properly  rendered  in  accordance  with  such  verdict 

The  judgment  is  afiSrmed. 

Dnos— ObvarontATiov— Fakol  Bvxobhob  to  Bxn.Anr.— -The  eonncl- 
•itun  for  a  detd  may  be  explained  by  parol  eTidenoe:  SueUcy'*  ^pp^  4S 
Bk  Si  401;  8S  Am.  Dea  46S»  and  note;  noU  to  TAomjMoa  t.  Thompton,  68 
An.  Oee.  64S;  BoetkUl  ▼.  Spraggg,  0  Ind.  90;  68  Am.  Deo.  607,  and  note; 
rMteer  T.  Joam,  122  Ind.  148.     Conira,  see  SaUAury  t.  Okarhe^  61  Vt  468. 

DoDS—  Bvnmoi  ov  Ck>R8n>SBATiON.  —  A  recital  in  a  deed  of  land  that 
tkt  eoMideiatum  baa  been  paid  ie  only  fHima  facie  evidence  of  payments 
/WfarT.  iVr,  48  BdisB.  260;  65  Am.  Rep.  484;  QoUand  t.  Jaekman,  28  CeL 
TV;  85  Aa.  Deo.  172.  and  note;  L/oyd  ▼.  Lynch,  28  Pa.  St.  419;  70  Am.  Dea» 
m;  JRdM  T.  i^ScM^  133  Pa.  St.  438;  iM  T.  i^icA^y,  128  ni.  602.  Omfro^ 
MmimkaUw.  FmrM,  8  Jone^  105;  78  Am.  Dea  269,  and  nota 
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Johnson. 

f98  CAUTomnA,  n&] 
(knoueanm  ^  Spssomft loww  to  Siook  of  €k>AFoitATioir  to  bb  Formbdw 
—An  agreement  wbereby  the  eignen,  for  the  pnrpoee  of  forming  a  oor* 
pentioa  and  proTiding  it  with  f nndit  declared  that  they  enbaoribed  for 
itook  to  the  amonnU  aet  oppoeite  their  names,  to  be  dae  and  payable 
vpon  llie  formatioa  of  the  corporation  and  the  iasaanoe  of  the  stock,  ie 
viUd;  aod  npon  the  formation  of  the  corporation  and  ita  acceptance  of 
tts  agreement^  each  of  the  snbeoribers  becomea  bonnd  to  pay  for  the 
uaber  of  aharee  anbeoribed  for  by  hinu 

OurOBATIOB  MAT  SUSTAIB  AM  AOFIOM  lOB  SOBSOBIPTIOVS  mado  to  its  StOCk 

Wore  it  waa  formed,  thongh  it  ia  not  named  as  a  promisee  in  the  agree- 
aNnt  to  snbeeribe. 
teiOBAnov.  -i-OoiiTBAaT  BsrwBBB  Sbvbbal  Pebsoits  to  ahd  with  Eaob 
Otna  to  form  a  corporation  and  snbsoribe  to  ita  stock  ia  inchoate  and 
ieeooiplete  until  the  contemplated  organization  ii  effected.  Therenpon 
tte  ooq^ration  may  accept  the  proposition  offered  by  the  sereral  anb> 
nibin^  and  maintain  aetiona  to  enforce  their  paymenik 
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CSoBVOBAnoNi— SuBsaumoim  to  Sxoo^  wmir  Patabul  ^Thovi^  tto 
•tfttate  providM  that  no  MMwmMit  mwt  exceed  ten  per  eent  ef  tte 
ftmoant  of  the  capitel  etook  of  »  corporation,  except  that  if  the  whde 
has  not  heen  paid  up  and  the  corporation  ie  nnable  to  meet  ite  Kibll' 
itiei^  the  aeeeasment  may  be  for  the  fall  amount  of  the  nnpaid  sahoerip- 
tlons  upon  the  capital  stock,  an  agreement  of  sabecription,  wherebj  the 
•nbsoriben  agree  that  the  amonnti  snbeoribed  by  them  shall  be  doe 
and  payable  on  the  formation  of  the  corporation  and  the  issnanoe  of  the 
stock,  gifce  rise^  on  snoh  formation,  to  a  oanse  of  action  in  faror  of 
the  corporation  for  the  whole  amount,  withoat  the  levy  of  any  tmsm 
ment,  though  not  then  needed  to  satisfy  the  liabilities  of  the  oorpcratioD. 

OHffOBAinnr^  Puadinqi.  —  In  an  action  to  recorer  the  amount  snhscrtlMd 
by  the  defendant  to  the  stock  of  a  corporation  to  be  thereafter  formed, 
it  is  not  necessary  to  alle|^e  that  he  was  named  in  the  artidea  of  iaooc^ 
poration  as  a  subscriber*  If  he  wsa  not  so  named,  that  fael  aast  bt 
shown  by  his  answer, 

C.  A.  Webb  and  W.  O.  Murphy^  for  the  appellant. 
W.  S.  Oarlin^  for  the  respondent 

Db  Havkn,  J.  This  is  an  action  brought  hj  the  plaintiff 
against  the  defendant  upon  the  following  agreement,  alleged 
to  have  been  signed  by  him  and  others:  "  For  the  purpose  of 
forming  a  corporation  to  have  for  its  object  the  furnishing  of 
the  incandescent  system  of  electric  lighting  to  those  who  may 
desire  the  same,  and  to  provide  the  funds  for  the  purchase  of 
the  necessary  plant,  we,  the  undersigned,  hereby  subscribe  tor 
stock  to  the  amount  set  opposite  to  our  respective  names. 
Amounts  to  be  due  and  payable  upon  the  formation  of  the 
company  and  the  issuance  of  the  stock.'' 

The  complaint  alleges  that  the  agreement  was  made  and 
signed  in  contemplation  of  incorporating  the  plaintiff  for  tbe 
purpose  of  carrying  on  the  business  therein  stated,  and  that 
thereafter  it  was  duly  incorporated  under  the  laws  of  this 
state,  by  the  defendant  and  the  other  persons  signing  said 
agreement  It  if  flirther  alleged  ^  that  said  corporation,  this 
plaintiff,  succeeded  to  and  acquired  all  the  rights  of  said  sub- 
scribers, and  each  of  them,  to  the  amounts  so  subscribed,'^ 
under  the  said  agreement,  and  that  plaintiff  has  issued  its 
stock  to  the  subscribers,  and  tendered  to  the  defendant  the 
amount  of  stock  subscribed  for  by  him,  and  that  he  has  re- 
fused to  pay  for  the  same.  It  is  also  alleged  that  plaintifT 
^  duly  made,'*  at  different  times,  calls  for  fifteen,  sixty,  and 
twenty-five  per  eent  of  the  amounts  so  subscribed  by  the  de- 
fendant and  others.  The  court  below  sustained  a  demurrer  to 
the  complaint,  upon  the  ground  that  the  facts  therein  stated 
tOB  not  sufficient  to  constitute  a  cause  of  action.    This  ruling 
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of  Um  oomt  praseDto  the  only  queBtioo  to  be  considered  bj  u« 
atthiitima 

L  The  agraeinent  abore  set  out  is  certainly  valid;  the  cor- 
nspondiDg  piomisas  of  the  other  signers,  and  the  common 
object  soaght  to  be  aecomplished  by  all  the  parties  to  it,  con- 
Btitate  a  sofficient  consideration  for  the  promise  of  defendant; 
and  upon  the  formation  of  the  plaintiff  corporation  by  the 
psfsoos  signing  the  agreement,  and  plaintiff's  acceptance  of 
the  agreement,  the  defendant  became  bound  to  take  and  pay 
Ibr  the  nmnber  of  shares  subscribed  for  by  him:  Athol  Musie 
Ha  Co.  v.  Carey,  116  Mass.  471;  Rtd  Wing  Hold  Co.  t.  Friedr 
riek,  26  Minn.  112;  Htighes  v.  AiUieiam  MJg.  Co,,  84  Md.  816; 
IfiemaJfi(mal  Fair  and  Exporition  Aatfn  v.  Walker,  83  Mich. 
%6.  And  it  is  not  material  to  the  right  of  the  plaintiff  to 
audntain  this  action  that  it  is  not  expressly  named  in  such 
agreement  as  the  promisee.  The  agreement  is  to  be  construed 
according  to  the  evident  intention  of  the  parties  to  it  It  just 
ae  clearly  appears  that  it  was  the  intention  of  all  the  parties 
that  the  promise  of  each  should  inure  to  the  benefit  of  the  cor^ 
poration  when  formed  as  if  such  intention  were  expressly  de- 
clared; and  therefore,  in  legal  effect,  the  promise  of  defendant 
was  to  pay  to  the  plaintiff  corporation  when  organised.  The 
corporation  really  represents  the  parties  to  the  agreement;  it 
was  brought  into  existence  by  them  as  an  agent  to  carry  on 
the  bosiness  named  in  the  agreement^  and  through  which  they 
were  to  secure  the  benefits  to  arise  firom  their  mutual  and  cor* 
reepoodbg  promises. 

There  is  no  difference  in  principle  between  the  above  con- 
tract ngned  by  the  defendant  in  this  case,  and  that  construed 
by  the  supreme  court  of  Massachusetts  in  the  case  of  Althol 
Ifvtie  HcJH  Co.  y.  Carey,  116  Mass.  471.  In  that  case  the 
agreement  was,  that  the  parties  signing  it  would  form  a  cor* 
poration,  and  **  pay  to  the  treasurer  of  the  corporation  the 
amoimt  of  the  scTeral  shares"  subscribed  for;  and  in  speak- 
ing of  such  an  agreement  the  court  said:  ^'In  agreements  of 
^  nature,  entered  into  before  the  organization  is  formed,  or 
^  agent  constituted  to  receive  the  amounts  subscribed,  the 
difficulty  is  to  ascertain  the  promisee,  in  whose  name  alone 
soit  can  be  brought  The  promise  of  each  subscriber  *  to  and 
with  each  other '  is  not  a  contract  capable  of  being  enforced, 
or  intended  to  operate  literally  as  a  contract  to  be  enforced, 
between  each  subscriber  and  each  other  who  may  have  signed 
prenously,  or  who  should  sign  afterwardsi  nor  between  each 
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subscriber  and  all  the  others  collectiyelj  as  individuals.  The 
undertaking  is  inchoate  and  incomplete  as  a  contract  until 
the  contemplated  organization  is  effected,  or  the  mutual  agent 
oonstituted  to  represent  the  association  of  individual  rights  in 
accepting  and  acting  upon  the  proposition  offered  by  the  sey- 
eral  subscriptions.  When  thus  accepted,  the  promise  may  be 
oonstrued  to  have  legal  effect  according  to  its  purpose  and 
intent  and  the  practical  necessity  of  the  case,  to  wit,  as  a 
contract  with  the  common  representative  of  the  several  aseo* 
ciates.'' 

In  Ashuelot  Boot  and  Shoe  Co.  v.  Hoit^  66  N.  H.  648,  certain 
persons  signed  the  following  paper:  *^The  undersigned  rnu* 
tually  agree  that  they  will  take  and  pay  for  the  number  of 
shares  set  against  their  respective  names  in  the  capital  stock 
of  a  corporation  to  be  organized  under  the  general  statute  of 
New  Hampshire,  for  the  purpose  of  manufacturing  boots,"  etc 
Immediately  following  the  names  of  those  signing  this  agre^ 
ment,  the  defendants  in  that  action  signed  the  following: 
'^We,  the  undersigned,  agree  to  pay  in  cash  a  gratuity  of  one 
thousand  dollars."  The  plaintiff  in  that  case  was  subse- 
quently incorporated  by  the  persons  who  had  subscribed  the 
above  agreement  to  take  its  stock,  and  brought  the  action  to 
recover  the  gratuity  of  one  thousand  dollars  agreed  to  be  paid 
by  the  defendants  therein;  and  the  court  held  that  the  action 
could  be  maintained,  although  the  plaintiff  was  not  named  in 
the  written  promise  of  defendants  to  pay  such  gratuity,  nor 
was  it  in  existence  when  defendants  signed  the  same.  The 
court  said:  ^  The  agreement  was  on  the  one  part  by  the  sub- 
scribers to  the  stock,  of  whom  the  plaintiffs  are  the  successors, 
or  rather,  with  the  plaintiff,  —  for  the  understanding  and 
agreement  was  that  the  subscribers  to  the  stock  should  unite 
and  form  the  plaintiff  corporation,  —  and  on  the  other  part  hj 
the  defendants." 

So  in  this  case,  the  agreement  between  the  parties  signing 
it  was,  in  legal  effect,  that  they  would  form  the  plaintiff  co^ 
poration,  and  pay  to  it,  as  their  common  representative,  the 
amount  by  them  subscribed  for  its  stock,  and  the  plaintiff  is 
therefore  authorized  to  sue  upon  such  agreement  as  a  contract 
made  for  its  benefit. 

2.  The  averments  of  the  complaint  in  regard  to  the  assess- 
ments or  calls  made  by  plaintiff  upon  those  signing  the  agree- 
ment do  not  add  any  strength  to  it,  and  may  be  disregarded 
as  surplusage.    There  is  in  the  complaint  an  entire  failure  to 
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itate  any  Cacto  showing  that  the  plaintiff  had  the  right  under 
the  atatate  to  make  aeseesmenta  or  calls  in  the  amoants 
named,  and  it  is  evident  that  the  action  is  not  to  recover  as- 
leflimenta  upon  the  subscribed  capital  stock  of  the  plaintiffi 
but  upon  the  agreement  above  set  out. 

Section  832  of  the  Civil  Code,  so  far  as  the  same  applies  to 
oorponitions  like  the  plaintiff,  declares:  *^  No  one  assessment 
maBt  exceed  ten  per  cent  of  the  amount  of  the  capital  stock 
named  in  the  articles  of  incorporation,  except  in  the  cases  in 
ihie  seetion  otherwise  provided  for,  as  follows:  1.  If  the  whole 
capital  of  a  corporation  has  not  been  paid  up,  and  the  corpora- 
tion is  onable  to  meet  its  liabilities  or  to  satisfy  the  claims  of 
its  creditors,  the  assessment  may  be  for  the  full  amount  un- 
paid upon  the  capital  stock;  or  if  a  less  amount  is  sufficient, 
then  it  may  be  for  such  a  percentage  as  will  raise  that  amount.'* 

The  respondent  insists  that  if  plaintiff  is  entitled  to  recover 
upon  defendant's  subscription  to  its  capital  stock  as  contained 
in  the  agreement  under  consideration,  it  cannot  demand  the 
full  amount  subscribed,  unless  the  same  is  presently  needed 
to  meet  its  liabilities  or  to  satisfy  the  claims  of  its  creditors; 
and  that  as  the  complaint  fails  to  show  such  a  necessity,  or 
that  the  plaintiff  corporation  is  making  an  equal  demand 
upon  all  the  subscribers,  the  demurrer  was  properly  sustained. 
This  action,  however,  as  we  have  seen,  is  not  one  brought  un- 
der the  statute  to  recover  assessments  upon  the  subscribed 
capital  stock  of  the  plaintiff,  but  is  upon  the  agreement  above 
set  ont^  and  that  provides  that  the  amount  subscribed  is  *•*  to 
be  dae  and  payable  upon  the  formation  of  the  company  and 
the  issuance  of  the  stock";  and  in  this  respect  the  agreement 
is  similar  to  that  considered  by  this  court  in  West  v.  Crawford^ 
90  CaL  19,  and  in  relation  to  which  the  court,  in  its  opinion 
by  Works,  J.,  said:  **  Here  is  a  positive  agreement  on  the  part 
of  the  parties  who  subscribed  to  this  stock  to  pay  a  fixed  and 
certain  sum  of  money  at  a  certain  time  to  a  certain  party.  It 
u  dear  from  the  contract  itself  that  it  was  not  the  intention 
that  the  liability  to  pay  the  sum  of  money  named  should  in 
&07  way  depend  upon  an  assessment  being  made  by  the  cor- 
poration after  its  organization.  This  is  quite  clear  from  the 
iact  that  the  payment  is  fixed  so  soon  after  the  organization 
of  the  company  that  such  an  assessment  and  its  enforcement 
woald  have  been  impossible." 

80  in  this  case,  the  agreement  of  defendant  was  to  pay  the 
amount  of  his  subscription  upon  the  formation  of  the  company 
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and  the  issaance  of  its  stock,  and  not  as  the  aame  ndgbt  \m 
called  for  uDder  section  332  of  the  Civil  Code,  above  quoted; 
and  the  agreement  being  a  valid  one,  and  this  aotion  bebg 
one  to  enforce  it,  the  measure  of  defendant's  liability  is  fixed 
by  its  terms,  and  not  by  the  section  of  the  code  referred  ta 

The  case  of  California  Sugar  Mfg.  Co.  v.  Behafer^  57  OaL 
896,  cited  by  respondent,  is  not  in  conflict  with  the  conclusbn 
we  have  reached  upon  this  point  There  the  agreement  was 
to  take  shares  at  five  dollars  each,  ^'  one  dollar  per  share  to  bt 
paid  at  the  time  of  subscribing,  and  one  dollar  more  per  sbaie 
every  thirty  days  thereafter,  until  the  whole  five  dollan  shall 
be  paid  into  the  treasury,  in  case  it  is  required.** 

The  agreement  in  that  case  was  made  after  the  plaintiff 
therein  was  incorporated;  the  promise  to  pay  the  balance  re* 
maining  after  the  first  payment  was  not  absolute,  as  is  that  of 
defendant  here,  but  was  conditional,  and  necessarily  oontem* 
plated  that  calls  should  be  made  upon  all  alike,  and  no  mott 
should  be  collected  from  any  one  than  his  proportion,  and  tfaa 
court  construed  the  same  as  having  been  made  with  reference 
to  the  statute,  which  declares  the  circumstances  under  which 
corporations  may  by  assessment  call  for  payment  of  the  foil 
amount  of  their  subscribed  capital  stock. 

8.  It  is  lastly  claimed  by  the  respondent  that  the  complaint 
does  not  show  that  the  defendant  was  named  in  the  articles  of 
incorporation  as  a  subscriber  for  the  stock  of  plaintiff,  and 
that  therefore  the  complaint  is  insufficient  under  the  mk  an- 
nounced in  MorUerey  ete.  R,  R.  Co.  v.  Hildrrihf  68  CaL  128.  It 
is  sufficient  to  say  upon  this  point  that  the  complaint  does  not 
show  that  plaintiff 's  articles  of  incorporation  failed  to  slats 
that  defendant  was  a  subscriber  to,  or  the  amount  of  his  sub- 
scription to,  its  capital  stock.  It  is  therefore  good  as  against 
a  general  demurrer. 

If^  in  the  articles  of  inoorporation,  the  offer  of  defendant  to 
subscribe  for  shares  of  its  stock,  as  contained  in'the  agreemsnt 
sued  upon,  was  rejected,  and  the  defendant  thereby  excluded 
as  a  share-holder,  the  fact  must  be  shown  by  answer.  Such  a 
defense,  if  it  exists,  does  not  arise  apon  the  £aoe  of  the  com- 
plaint  in  this  action. 

Judgment  reversed. 

CoaroBAlxoiis — SuasciuFnoHs  to  Stocx  ov  OoBfOSAmni  io  bs  yuaawa 
— A  rabtoriptioii  bj  a  aambtr  of  poraoiu  to  tho  rtook  of  a  oorporation  to  bo 
tboreoftor  formad  by  them  is  a  ooninot  by  iho  mbforiben  io  boooma  itoek^ 
holdan  iaunodiately  upon  tho  formatioa  of  tho  oorpontioi^  aad  as  wch  io 
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Undiiig  and  irrevooabU  irom  the  datt  of  tiM  nlnoKiptlQi^  udMi  iBolad  by 
all  of  the  sahecriben  before  aooeptanoe  bj  tha  wtpotatioBt  ifiimnpoBi  efe. 
Oi  ir.  /)aal<  40  MiniL  110;  18  Am.  St.  Bep^  TOlt  laA  Mle|  ^iirfrw  t. 
iTMnKfe  efc.  12.  JS.  Oxt  12  Ind.  876;  74  Am.  DMb  fl%  mA 


Fbbsko  National  Bank  v.  Hawkins. 

Ctonon  aitd  l>KnrTr.^TBB  FosamT  ov  Oaamm  oe  Wabbisib  bt  a 
Dkporr  saperiiiteiideiil  of  ooan^  Mbooli^  oad  thoir  sale  to  a  banking 
eorporatuMi,  is  nol  in  tho  line  of  hie  official  daty,  and  therefore  his  prin- 
eipsl  is  not  answersble  therefor. 

Omomili  LiABiuTr  iob  Am  ov  Dbpott. — Tbm  Iin>0BsmcsNT  ov  Fobou> 
Qbbubs  oa  Wabbabts  gtthb  Oaxb  ov  thbib  FajRO,  when  the  law  re- 
qnires  wmmats  to  be  filed  in  tho  ordflr  of  their  presentation,  is  not  a 
gBBnmljf  that  the  warrsnts  so  filed  are  genuine  or  will  be  paid.  The 
indersomont  doss  not  giye  them  negotiability,  and  one  who  parohasss  in 
leliaBos  on  tho  indorsement  oannot  reoorer  of  the  <^oer  whoss  dspntj 
BMds  it^  OB  proof  that  tho  warrants  were  forged  by  snoh  depntgr. 

Ckmnh  and  Coiy,  tor  the  appellant 

W.  B.  IVfV^f  ^*  ^«  ^^^t  <^  ^M  «^  Btr^dh0r,  for  the 
mpondent. 

OabouttSi  J.  This  appeal  is  before  us  upon  the  judgment 
roll,  and  involyes  the  Bufficiency  of  the  eomplaint  The  com- 
plaint allegee  that  respondent  was,  at  all  the  times  mentioned, 
the  ooonty  anperintendent  of  Bchoola  of  Fresno  County,  and 
that  W.  R.  Bibby  was  the  regularly  appointed  deputy  of  such 
saperinteodent;  that  appellant,  as  was  its  custom,  purchased, 
at  the  instance  and  request  of  respondent,  by  his  deputy,  cer- 
tain Bchool-warrants;  that  said  warrants  were  purchased  solely 
OQ  the  faith  and  credit  of  the  indorsements  thereon  by  the 
respondent;  that  said  warrants,  except  the  indorsement  of  fil- 
ing, were  forged  by  the  said  Bibby,  deputy,  and  were  void  and 
of  no  effect;  and  appellant  claims  to  be  damaged  to  the  extent 
cl  the  money  paid  out  for  Buch  forged  warrants.  As  appears 
by  the  exhibits  attached  to  the  complaint,  these  forged  war- 
rants were  orderB  on  the  county  superintendent  by  the  trus- 
tees of  the  various  school  districts  for  requisitions  to  the  county 
auditor;  and  the  word  **  warrants,''  as  used  in  the  complaint, 
is  somewhat  of  a  misnomer.  The  indorsement,  which  appel- 
lant alleges  to  be  genuine,  and  upon  the  sole  faith  of  which  it 
expended  its  money,  made  upon  these  orders,  was  the  memo- 
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randum  of  the  date  of  filing  in  the  oounty  Buperintend«Dfi 
office. 

Neither  the  forgery  of  the  orders  by  Bibby,  nor  his  presen- 
tation and  sale  of  them  to  the  bank,  created  any  liability 
against  respondent;  for  in  those  matters  he  was  not  acting  in 
the  line  of  his  official  duty,  and  by  yirtne  of  his  appoiDtment 
as  deputy  was  not  clothed  with  any  such  power.  Respondent 
could  only  clothe  his  deputy  with  such  power  as  the  statute 
conferred  upon  himself,  and  the  powers  here  exercised  were 
not  conferred.  Again,  the  bank  knew  the  measure  of  respond- 
ent's power,  and  the  limitation  of  his  official  duties;  if  not,  it 
should  have  known  them,  for  all  persons  are  held  to  know  the 
law.  It  follows  that  the  only  act  done  by  the  deputy  in  the 
line  of  his  official  duty  toward  consummating  the  fraud  al- 
leged was  the  indorsement  of  the  date  of  filing  upon  the  o^ 
ders.  The  law  requires  these  orders  to  be  filed  as  they  are 
presented,  so  that  the  requisitions  upon  the  auditor  will  follow 
in  the  same  order  of  time.  The  filing  of  the  order  in  the  oflSce 
of  the  county  superintendent  is  not  a  guaranty  by  such  officer 
that  such  order  is  genuine,  and  will  be  paid  in  due  course  of 
time.  The  filing-marks  do  not  warrant  that  it  is  not  forged, 
but  simply  indicate  to  the  world  that  such  a  paper  was  filed 
in  the  office  at  a  time  named.  Manifestly  such  fact  can  create 
no  personal  liability  against  respondent  in  favor  of  a  purchaser 
of  such  orders.  Appellant  alleges  that  he  purchased  the  o^ 
ders  on  the  sole  faith  and  credit  of  the  genuine  indorsement 
thereon;  but,  as  we  have  already  seen,  such  indorsement 
neither  gave  them  negotiability  nor  validity,  and  aside  from 
fixing  the  date  of  their  filing  in  the  superintendent's  office,  no 
additional  value. 

Let  the  judgment  be  affirmed. 


Qmons— LiAKUTr  warn  Aotb  of  SvaoBiuNAna  —  8tat— fti  Mide  ky 
a  deputy  sheriff  in  reUtioii  to  the  title  to  proporfy  offered  for  mIo  »t  eseoe- 
tion  ude  is  not  within  the  soope  of  his  anthority»  and  the  sheriff  will  not  bt 
liable  for  sneh  statements:  Lewark  v.  Oarlert  117  Ind.  806;  10  Am.  8t  Kept 
40.  Pablio  oflioers  are  not  answerable  for  tiie  misoondaet  or  malfeasimea  d 
subordinates  whom  the j  are  obliged  to  mmfilaft  BmOqf  t.  Mmgar^  S  BlU,  SUf 
8S  Am.  Deo.  660L  and 
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[br  Bavk.] 
StBPHBNBON   V.   SOUTHBBN    FaOIFIO   GoMPANT. 

[H  CAUFOUnA,  660L] 

Maro  akd  Skbtavi!.— Iv  a  Sbbtamt  Aon  withoiit  RmR^cn  to 
THB  BMMwmm  in  whioh  ha  ia  employed,  to  effeoi  ■ome  independent  pur* 
poM  of  hie  own,  his  meeter  is  not  snswerable.  The  test  of  the  master's 
mpoosibility  for  the  sot  of  his  serrant  ia,  not  whether  sneh  act  was  done 
aswiliiifl  to  the  instmetions  of  the  master  to  the  serrant,  bat  whether 
It  WM  done  in  the  proseeatum  of  the  hnsiness  which  the  servant  was 
esipifljed  by  the  master  to  da 

MAiixE  Airo  SsBTAMT—  AoT  DoHB  TO  Frigrtkr.  —  An  engineer  in  charge 
sf  a  loeomofeiTs^  whc^  with  intent  to  frightoi  pasMngers  on  a  street-car, 
backs  the  looomotiye  towards  and  so  near  sodh  car  that  they  become 
lightened,  ond  jump  off  and  are  injnred,  is  not  acting  in  the  proeeontion 
of  his  master*8  bosinesi,  and  the  latter,  therefore,  is  not  liable  for  the  dam- 
sel rssnlting  to  sadh  pawengers. 

MiniB^  I^Aaiurr  lOB  Ton  or  SntTAirr.  —If  a  serrant  steps  aside  from 
Us  maetsr^s  business,  for  howcYer  short  a  time,  to  commit  a  wrong  not 
connected  with  snob  bosiness,  the  relation  of  master  and  servant  is,  for 
the  time  bein|^  sospended,  and  therefore  the  master  is  not  answerable 
lor  ttie  wroD^ 

John  D.  BiekneUf  for  the  appellant 

WeUB^  Monroe^  and  Lee^  for  the  respondent* 

Db  Havkh,  J.  The  action  is  to  recover  damages  for  per- 
sonal damages  alleged  to  have  been  sustained  by  plaintifif 
throngh  the  negligence  of  defendant.  The  complaint  alleges 
that  Ae  plaintiff  was  a  passenger  upon  a  street-car  in  the  city 
of  Los  Angeles,  the  track  of  which  crosses  that  of  defendant 
at  or  near  its  depot,  and  that  opon  the  occasion  of  the  injury 
the  street-car  approached  the  crossing,  and  stopped  long 
enough  to  ascertain  that  a  locomotive-engine  on  the  track  of 
defendant,  and  within  about  twenty-five  feet  of  the  crossing, 
was  not  ia  motion,  and  then  proceeded  to  cross  the  track; 
that  when  the  street-car  was  about  to  cross  the  track  of  de- 
fendant, the  engineer  in  charge  of  defendant's  engine  negli- 
gently and  carelessly  gave  his  engine  steam,  and  commenced 
to  back  the  said  locomotive  upon  the  track  toward  and  upon 
the  street-car  in  which  plaintiff  was  riding,  and  that  plaintiff, 
being  in  imminent  danger  of  injury  from  the  anticipated  col- 
HsioQ,  jumped  from  the  street-car,  as  did  other  passengers,  and 
was  injured. 

The  answer  contained  a  sufficient  denial  of  any  negligence 
opon  the  part  of  defendant  and  of  its  employees,  and  also 
charged  that  plaintiff  was  guilty  of  contributory  negligence. 

The  trial  was  by  jury,  and  a  verdict  rendered  in  favor  of 
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plaintiff  for  five  thoasaDd  dollars.  The  defendant  appeals. 
The  evidence  tended  to  show  that  the  street>car  was  stopped 
before  attempting  to  cross  the  track  of  defendanti  aa  alleged 
in  the  complaint;  that  the  locomotive  was  not  then  in  motion, 
but  proceeded  to  back  down  toward  the  crossing  as  the  street* 
car  was  crossing  the  track,  but  did  not  in  fact  come  in  ool« 
lision  with  the  street-car.  The  locomotive-engiDe  was  upon 
the  depot-grounds  for  the  purpose  of  being  used  in  switohiDg 
oars. 

The  court,  at  the  request  of  plaintiff,  gave  to  the  jury  the 
following,  among  other  instructions:  — > 

^*  If  the  jury  believe  from  the  evidence  that  the  defendant'i 
engineer,  with  intent  to  frighten  and  scare  the  passengers  rid* 
ing  upon  said  street-car  upon  which  plaintiff  was  a  passenger, 
while  the  said  horse-car  was  in  close  proximity  on  the  track 
of  said  defendant,  unnecessarily  and  wantonly  let  the  engine 
take  steam,  and  started  said  locomotive  to  move  towards  and 
upon  said  street-car,  with  the  intention  thereby  to  frighten  the 
•aid  passengers,  of  which  plaintiff  was  one,  and  did  thereby 
frighten  said  passengers  and  plaintiff,  so  that  she,  seeing  said 
engine,  and  believing,  and  having  reasonable  cause  to  believe, 
that  tiie  same  was  about  to  collide  with  said  street-car,  in 
order  to  save  herself  from  accident  jumped  off  of  said  car,  and 
thereby  the  plaintiff  was  injured,  then  the  defendant  is  goilty 
of  negligence,  and  the  jury  should  find  for  the  plaintiff" 

In  giving  this  instruction  the  court  committed  an  error. 
The  rule  is,  of  course,  well-settled  that  the  master  is  civilly 
liable  for  the  wrongful  or  negligent  act  of  the  servant,  oommit* 
ted  while  in  his  service  and  within  the  scope  of  bis  employ- 
ment, — that  is,  in  the  transaction  of  the  master's  bunneia 
And  the  converse  of  the  rule  is  equally  well  settled,  that  when 
a  servant  acts  without  any  reference  to  the  service  for  which 
he  is  employed,  and  not  for  the  purpose  of  performing  the 
work  of  his  employer,  but  to  effect  some  independent  purposi 
of  his  own,  the  master  is  not  responsible  in  that  case  for  either 
the  act  or  omissi<m  of  the  servant:  MoU  ▼•  Oonsttmsrs'  Ice  Ce^ 
78  N.  Y.  648;  Sound$Y.  Delaware  etc  B.  B.  Oo^  64  N.  T.  129; 
21  Am.  Rep.  687;  Ayerigg ▼.  New  York eU.B.B.OQ^tO N.J. 
L.  460;  Snyder  v.  Hannibal  eU.  JZ.  JZ.  Co.,  60  Mo.  418;  OoegroH 
w.Ogd0n,49V.Y.2ffIilOAm.Bsjf.Z61;H<mer.N0wmarck,li 
Allen,  49;  LUtU  Miami  R.  R.  Co.  v.  WHmore,  19  Ohio  St  110;  i 
Am.  Rep.  873.  *'  The  test  of  the  master's  responsibility  for  the 
act  of  the  servant,"  said  Grover,  J.,  in  delivering  the  opinion  of 
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the  ooQrt  in  Co$gran$  ▼.  Ogden^  49  N.  Y.  257, 10  Am.  Rep.  861, 
*'  is,  Dot  whether  saoh  act  was  done  according  to  the  inBtrao- 
tiooB  of  the  master  to  the  serTanti  but  whether  it  was  done  in 
the  proBecution  of  the  business  that  the  servant  was  employed 
by  the  master  to  da"  In  Howe  v.  Newmarchf  12  Allen,  49,  as 
the  final  conclusion  of  an  elaborate  opinion  in  which  many 
cues  bearing  upon  the  subject  are  considered,  the  test  of  the 
maater^B  lesponsibility  for  the  act  of  his  servant  is  thus  stated: 
**  And  in  an  action  of  tort  in  the  nature  of  an  action  on  the 
cBBdf  the  master  is  not  responsible  if  the  wrong  done  by  his 
Beryant  is  done  without  his  authority,  and  not  for  the  purpose 
of  executing  his  orders  or  doing  his  work.  So  that  if  the  ser- 
vanl,  wholly  tot  a  purpose  of  his  own,  disregarding  the  object 
for  which  he  was  employed,  and  not  intending  by  his  act  to 
execute  it,  does  an  injury  to  another,  not  within  the  scope  of 
his  employment,  the  master  is  not  liable.  But  if  the  act  be 
doDein  the  execution  of  the  authority  given  him  by  his  master, 
and  for  the  purpose  of  performing  what  the  master  has  directed, 
the  master  will  be  responsible,  whether  the  wrong  done  be  oc- 
easioiied  by  negligence,  or  by  a  wanton  or  reckless  purxwooato 
accompliBh  the  master's  business  in  an  nni-^^r^i  manner." 

The  instruction  jdvai^  i^  ♦w^  court  below,  and  now  under 
,^^  1  ..^n.<uu,  18  in  conflict  with  the  rule  of  law  as  above  stated* 
The  engmeer  was  not  acting  within  the  scope  of  his  employ- 
ment>  as  assumed  in  this  instruction,  if  his  object  in  moving 
the  engine  was  simply  to  frighten  the  passengers  in  the  street- 
«sr.  Such  an  act  done  for  such  a  purpose  wfts  entirely  foreign 
to  the  objects  of  his  employment.  The  work  which  the  engi- 
neer  was  to  perform  for  defendant  was  to  manage  the  engine 
while  it  was  engaged  in  switching  cars,  and  if  he  started  the 
engine,  not  for  the  purpose  of  employing  it  in  the  service  of 
the  defendant,  but  to  accomplish  an  independent  purpose  of 
bia  own,  of  the  character  stated  in  the  instruction,  the  relation 
of  master  and  servant,  as  to  that  particular  act,  did  not  exist, 
*nd  the  defendant  would  not  be  liable  for  any  damage  result- 
ing  therefrom,  and  it  is  immaterial  that  he  used  the  engine  of 
defendant  in  order  to  accomplish  his  unlawful  purpose:  Whar- 
toncn  Negligence,  sea  168;  LitUe  Miami  IL  B.  Co.  v.  Wetmoro. 
19  Ohio  Bt  110;  2  Am.  Rep.  878. 

It  would  not  be  contended  that  one  who  employs  another  to 
nmnkle  his  garden,  and  places  in  his  hands  a  hose  to  be  used 
wf  that  purpose,  would  be  civilly  responsible  in  damages  i^ 
•^K>ing  aside  from  that  employment^  the  servant  shouUL 
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either  in  sport  or  from  mtlioOi  tarn  the  same  upon  a  penoQ 
qaietlj  passiDg  along  the  street  In  the  commission  of  such 
an  assanlt  the  servant  woald  not  be  acting  within  the  scope  of 
his  employment,  nor  would  the  hose  be  used  in  the  transactioQ 
of  the  business  of  his  employer.  And  yet  the  act  of  the  ser- 
vant in  the  illustration  just  given  would  not  be  more  foreign 
to  the  purpose  of  his  employment  than  was  that  of  the  en- 
gineer in  this  case,  if  committed  under  the  circumstances 
stated  in  the  instruction.  The  rule  of  law  which  makes  the 
master  liable  to  respond  in  damages  for  the  act  or  omission  of 
the  servant  ^implies  that  the  master  will  not  in  any  case  bo 
liable  for  wrongs  committed  by  the  servant  while  not  acting 
within  the  scope  of  his  authority.  This  rule  is  so  reasonable 
that  the  grounds  on  which  it  rests  need  scarcely  be  suggested 
In  all  the  affairs  of  life,  men  are  constantly  obliged  to  act  bf 
others;  but  no  one  could  venture  to  so  act  if  the  mere  dreum- 
stance  that  he  employed  another  to  act  for  him  about  any  gen- 
oral  or  particular  business  made  him  an  insurer  against  all 
wrongs  which  such  persons  might  possibly  commit  daring 
the  period  of  such  employment  •  •  •  •  In  other  words,  if  the 
servant  siepa  iinide  from  his  master's  business,  for  how  short 
a  time  soeveri  to  commu  «  wrong  not  connected  with  such 
business,  the  relation  of  master  ana  »t,*  .-^*  ^ii  y^  j^^  q^ 
time  suspended  '*:  2  Thompson  on  Negligence,  88S,  55d. 

The  evidence  in  this  case  tending  to  show  the  facts  referred 
to  in  the  instruction  under  consideration  is  very  slight,  and 
that  part  of  it  consisting  of  the  opinion  of  one  of  the  witnesses 
that  the  intention  of  the  engineer  was  only  to  frighten  the 
the  passengers  on  the  street-car  is  not  competent  for  the  pn^ 
pose  of  proving  such  fact  The  case  was,  however,  tried  upon 
the  theory  that  there  was  sufficient  evidence  upon  which  to 
base  the  instruction,  and  we  are  not  able  to  say  that  there  was 
such  an  entire  want  of  evidence  upon  that  point  that  the  in- 
struction was  without  prejudice  to  the  defendant 

Judgment  and  order  reversed. 

Mastkb  ahd  Sbevaht— Liabiutt  of  Mastkb  »or  Tobw  ev  8iiti« 
—  A  Diaster  u  not  lUbU  for  the  Independent  treapaaa  of  hii  serTwit  not  doo» 
in  the  conne  of  the  eorvioe;  but  the  matter  i«  oiriUy  liable  for  the  maaan  a 
which  the  eerruKt  doee  the  work  he  ii  employed  to  da,  aithoagh  tl^^^JJJ 
in  whioh  he  does  it  ia  oontrary  to  hia  inatrnotionat  licOUtng  t.  Dtathorm^  13* 
Pa.  8t89S;  19  Am.  St  Rep.  70S,  and  note;  GWtiwi  t.  jVewftrcwd;  52  Iowa.  M; 
86  Am.  Rep,  267>  New  Orleana  tic  IL  B.  Oo.  v.  ffarriaon,  48  Misa.  11«;  » 
Am.  Rep.  350,  and  note;  note  to  Savannah etcR.  B.(h.r. Brfon.  SS An. 
81.  Be^  464;  note  to  KanaoM  CfU^  ek.  B,  B.  Oo.  r.  Kellif,  60  Am.  Rep.  i)l* 
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Fbndlbton  v.  Hoopbr. 

HBroaoMXAtiMbl 
■rouM— BiOBS  er,  wwa  8uFmo»  to  JiFWumr.— A  par^f  wh^ 
MlkthMdof  »  fiunUy,  Is  witiUed  to  olaim  an  «Mmptuin  in  land  doM 

■.IkioUi  right.  «■  H5»in«t  «»•  ^•'^  ^  •  i?^?"^!!*.^^!L^  wW 
■idHlUBi,  by  •ub.eqnenily  oonreying  th«  Und  by  daod  of  j^  wtoi 
kiliMMVir  parted  with  tfa«poM0trion.    Hto  poiM«lon  !■  •nffioient  ta 

Mintrfnhiioxwnptionolaiuiatagainitthelitai^^i^^*''*"*' 
mi.uTMT^  ^jfft^  Ti  ^.^.^  oy  ono  entitled  to  an  exemption 

richt  ttierem  feenffieient  to  enetaln  the  exemptioaaa  against  debti,  ]adg- 
Mnt^  er  othor  Inferior  liens. 

Romr  and  Oatier^  for  the  plaintifll 

H.  0.  Jime9  and  J.  N.  Qlen/n^  for  the  defendani 

Blicklkt,  C.  J.  The  premiBOB  in  oontroverBy  oonsist  of  six 
teres,  and  are  of  the  estimated  value  of  four  hundred  dollars. 
Hooper  was  in  possession  when  the  judgment  against  him  was 
nndered,  and  has  remained  in  possession  ever  since.  He 
parted  with  the  paper  title  by  a  voluntary  conveyance  made 
to  sereral  persons,  some  of  them  minorsi  on  the  day  the  judg- 
ment was  rendered  and  at  an  hour  subsequent  to  its  rendition. 
The  lien  of  the  judgment  was  made  neither  better  nor  worse 
by  this  oonveyanoe.  Had  he  parted  also  with  possession  and 
never  resumed  the  same,  his  ownership  of  the  property  would 
biTo  been  at  an  end,  but  as  he  retained  poesessiony  he  is  still 
the  owner  against  all  the  world  except  his  donees.  They  may 
choose  never  to  disturb  him  or  assert  any  title  against  him. 
That  possession  of  land  imports  ownership  is  familiar  law:  2 
Bla.  Com.  196;  Engliih  v.  Register,  7  GhL  89L    Naked 
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rioQ  Ib  the  lowest  and  most  imperfect  degree  of  title,  but  it  ii 
neyertheloBB  enough  to  hold  off  creditors  where  exemption  ii 
claimed  under  section  2040  of  the  code,  and  where  the  tenns 
prescribed  in  section  2041  are  complied  with.    Here  there  was 
a  compliance  with  these  terms  pending  the  levy,  and  whilst 
Hooper  was  in  possession.    It  is  not  disputed  that  be  was  the 
head  of  a  family,  or  that  he  would  be  entitled  to  the  exemp- 
tion if  he  had  not  divested  himself  of  all  title  except  possession. 
But  he  retained  the  very  thing  which  the  law  of  exemption  is 
solicitous  to  protect  It  cares  not  how  little  interest  the  debtor 
may  have,  so  long  as  he  remains  in  its  actual  enjoyment  The 
exempt  land  is  "  for  the  use  and  benefit  of  the  family  of  the 
debtor," — so  says  the  code.    The  exemption  does  not  depend 
on  the  quality  or  duration  of  the  estate  which  the  debtor  has  in 
the  land.    A  tenancy  at  will  or  at  sufferance  will  protect  it  from 
levy  and  sale  as  his  property  equally  with  an  estate  in  fee-sim- 
ple.   The  exemption  attaches  to  the  land,  not  merely  to  his 
estate  in  it    Our  exemption  laws  do  not  cut  up  exempt  prop- 
erty into  divers  estateS|  but  protect  the  physical  thiog  as  a 
whole  from  levy  and  salerso  long  as  the  exemption  continues: 
Van  Horn  v.  McNeiU,  79  Qa,  122,  123.    Of  course  it  is  not 
meaat  to  ony  that  if  others  had  an  interest  in  the  property  as 
well  as  the  debtor  who  n»o  ^i^^^a  f h a  ATAmT)tion,  the  propertv 
would  not  be  subject  to  sale  so  far  as  their  interest  is  concefnecf. 
But  a  forced  sale  of  an  exempt  thing,  whether  it  be  land  or 
personalty,  cannot  be  made  as  the  property  of  the  debtor  against 
his  claim  of  exemption  whilst  he  is  the  head  of  a  family  and 
holds  possession,  unless  the  debt  be  one  which  for  some  rea- 
son overrides  the  exemption.    The  law  devotes  the  thing  to 
the  use  and  benefit  of  the  family  as  against  the  ordinary  right* 
of  his  creditors.    Borne  debts  are  superior  to  the  exemption 
right,  but  the  one  involved  in  this  case  is  not  of  that  clasa 
How,  then,  can  the  land  be  consistently  treated  as  the  prop- 
erty of  the  debtor  for  the  purpose  of  subjecting  it  to  sale,  and 
not  so  treated  for  the  purpose  of  exempting  it?    The  creditor's 
lien  being  inferior  to  the  debtor's  right  to  have  the  enforce- 
ment of  the  lien  suspended,  of  what  ooncem  to  the  creditor  is 
it  that  the  debtor  has  no  title  to  the  land  as  against  third  pe^ 
sons  to  whom  he  has  conveyed  it  by  a  deed  of  gift?  Even  w«e 
he  a  trespasser  relatively  to  his  donees,  he  would,  whilst  ia 
possession,  be  owner  relatively  to  his  creditors. 

The  court  below  decided  the  case  correctly. 

Judgment  affirmed. 


Apdl,  I9»f\  MoUoD «.  SwAiK.  9» 

Suuuuon — SxiJif i'iun  imic — Su  pibiob  Bum  CR  «- A  •Imriff  <v 

•iktr  offioar  hat  no  sighl  to  tiko  Crom  a  doMor*  by  virtoo  of  proeoM  againgl 

Un,  Ui  pmperiy  whioh  by  Uw  b  oxompti  ^eopfe  t.  Obiiwiift^  6S  MM.  fSff 

IS  Ab.  8lk  Bo^  y^  mmI  bo^    a  dobior  wbo  vat  wunaRiod  whan  a  jadg* 

ibIbI  was  obtainad  i^aiatl  bingiy  and  wboeo  proparty  «aa  laviad  npon  under 

■a  aiacatioQ  iaaoad  on  tiia  jadgmenti  baa  a  right  to  oUim  the  benefit  of  the 

azanptioii  lawi^  if,  between  the  data  of  the  levy  and  the  tale,  be  maniee  and 

beeoBMi  a  hoaaabolder:  Bobinnn  t.  Hughent  117  Ind.  293;  10  Am.  St.  Rep. 

4A    Bsemptioa  atatntee  -are  to  be  liberally  oonatroad  la  fiavor  of  debtorts 

CbOhrv.  JfaiT^y,  flDTenn.  a00;S6Am.8t  Rep.69^andaote.    See  CetcAia 

▼.  JMM^,  SQ  a  a  1)  4  Am.  Si  Bepw  074,  and  note. 

TommmoM  ab  F^xdvrob  op  Tnu  against  JuDQumn  Cbsditor.— 
Where  a  jndgnMnt  creditor  a«erts  a  lien  npon  land  oooapied  by  a  tenant  of 
the  jadgmaat  debtor,  sveh  oredztor  is  dharged  with  oonstmctiva  notice  of  the 

otiTe  rii^ts  and  intaresto  oC  the  tenant  aad  of  hia  landlords  WUima  v. 

r«  a  Miaa.  SUi  19  Am.  St  Bop.  83S. 


MoLbod  V.  Swain. 

IS7  OsoaoiA,  IML] 
Wmmmm,  —  BaoLABATioirB  or  Dbobasbd  Owksr  of  land,  aada  while  in 
poawsslnn,  and  in  disparagement  of  his  title  thereto^  are  admissible  in 
atideaca,  not  only  againsv  him  and  those  claiming  vndar  him,  but  also 
fsrars^ainst  strangers. 

W5IK.. J  n ^-^  a,j,yr,i.j  c,..t#^frttrwn,  T.n.  Potter^  and 

T.  B.  Fdder^  Jr.^  for  the  plaiDtiffB  in  error. 

Tmgg$  and  Verdery,  and  H.  R.  Danid,  for  the  defendant  in 
enor. 

LuKPKiH,  J.  Mrs.  Swain  bronght  an  action  of  ejeotment 
■gainat  McLeod  et  al.  for  the  leoovery  of  a  tract  of  land  in 
Kmannel  County.  The  evidenoe  was  oonfliotingp  and  anfllcient 
to  sustain  a  verdict  for  either  side.  The  jury  found  for  the 
plaiDtiff.  After  Mrs.  Swain  bad  proved  by  her  own  testimony 
that  a  certain  Mrs.  Wiggins,  who  at  one  time  was  in  possession 
cf  the  landi  and  remained  in  possession  for  many  years  until 
h«  death,  was  her  tenant,  the  court,  over  defendants'  objec- 
tion, admitted  proof  of  declarations  made  by  Mrs.  Wiggins, 
while  in  possession  of  the  land,  to  the  effect  that  she  held  it  as 
the  tenant  of  plaintiff,  and  that  it  was  the  land  of  plaintiff. 
The  only  question  of  law  presented  in  this  case  for  our  deter- 
mination is,. whether  or  not  this  testimony  was  properly  ad* 
mitted. 

Section  8776  of  the  code  declares  that  ''the  declarations 
»nd  entries  of  a  person,  since  deceased,  against  his  interest, 
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and  not  made  with  a  view  to  pending  litigation,  are  admissible 
in  endence  in  any  case.''    It  waa  contended  in  the  argoment 
that  such  declarations  should  be  receiyed  only  against  the 
declarant  and  those  in  privity  with  or  claiming  nnder  him, 
but  this  view  does  not  seem  to  be  sustained  by  the  authorities. 
It  was  held  in  the  case  of  Peaceable  v.  Watson^  4  Taunt.  15, 
that  "  the  declarations  of  a  deceased  occupier  of  land,  of  whom 
he  held  the  land,  are  evidence  of  the  seisin  of  that  person "; 
and  in  Davies  v.  Pierce,  2  Term  Rep.  58,  that "  declarationg 
by  tenants  are  admissible  evidence  after  their  death  to  show 
that  a  certain  piece  of  land  la  parcel  of  the  eatate  which  thej 
occupbd.''    In  both  these  cases,  the  declarations  admitted 
were  made  by  persons  not  in  privity  with  any  of  the  parties  to 
the  record,  nor  did  any  of  such  parties  in  any  way  claim  title 
through  or  under  the  declarants.    Again:  "  Statements  of  a 
deceased  occupier  touching  his  title  are  admissible  in  evidence 
generally,  without  reference  to  the  particular  effect  they  may 
produce  in  the  cause ":  Came  v.  Nicoll,  27  Com.  Law  Rep. 
446;  1  Scott,  466.    See  also  Barry  v.  Bebington^  4  Term  Rep. 
614. 

We  find  the  following  in  1  Taylor  on  Evidence,  section  684: 
•*  Under  the  head  of  declarations  against  proprietary  interest 
may  be  clasovd  iko  Qtat^ments  made  by  persons  while  in  pos- 
session of  land,  explanatory  of  the  cnaracter  oi  \umt  p^JuT 

sion;  and  it  is  now  well  settled  that  such  declarations,  if  made 
in  disparagement  of  the  declarant's  title,  are  receivable,  not 
only  as  original  admissions  against  himself  and  all  perEooB 
who  claim  title  through  him,  but  also  as  evidence  for  or  against 
strangers.  Whether  in  this  latter  event  they  are  admissible 
in  the  lifetime  of  the  declarant,  or  only  in  cases  where  hi^ 
death  can  be  proved,  is  a  point  which  does  not  appear  to  have 
been  distinctly  decided.  In  most  of  the  cases  where  the  evi- 
dence has  been  received,  the  declarant  was  dead;  bat  on  two 
occasions,  at  least,  the  evidence  was  admitted  though  the  de- 
clarant was  living."  Wharton  also  lays  down  the  rule  that 
such  evidence  is  admissible,  not  only  against  privies,  but 
strangers.  *'  The  reason  for  this  conclusion  is,  that  possession 
implies,  prima  facie,  an  absolute  interest,  and  any  statement 
which  would  tend  to  limit  it  to  a  less  interest  is  self-dissever- 
ing": 2  Wharton  on  Evidence,  sec.  1156.  The  same  principle 
is  stated  in  1  Oreenleaf  on  Evidence,  section  109,  and  the  same 
reason  for  the  admissibility  of  such  declarations  is  there  given. 
These  authorities  abundantly  sustain  the  correctness  of  the 
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raliag  nuidtf  bj  the  ooart  below,  and  its  judgment  is  therefore 
tflBrmed.  

BviDDOl— DiGLABATiONB  ow  DwoEASMD  AS.  — Admissions  of  an  ancestor 
fB  a  letter,  to  tho  eflfoct  that  ho  had  conveyed  the  property  to  the  defendant^ 
in  eompetant  oridioioa  in  favor  of  the  defendant  and  against  the  heirs  of 
1Mb  inoastOR  Teny  t.  Bodahan,  79  6a.  278;  11  Am.  St.  Hep.  420,  and  note. 
Ia  a  nit  by  an  exeontor  to  recover  roots  from  a  persoo  in  possession  of  prop- 
Slif  for  a  number  of  years,  parol  evidence  of  the  testator's  declarations  that 
n^  panoB  was  t»  pay  no  rent  are  admissible:  Chx  v.  Baird,  11  N.  J.  L.  lOfi; 
10  An.  Dse.  386.  Declarations  of  a  deoeaaed  owner  of  land  may  be  proved. 
Ml  in  Mpport  of  hk  title,  bnt  to  reply  to  testimony  that  he  had  never  elaimed 
thtltad:  Botmer  ▼.  Teague^  27  S.  C.  349. 


Atlanta  and  Florida   R  B.  Go.  v.  Kimbeblt. 

[87  QSOBOIA,  18L] 

XimE  AHB  Skrtast—  Emflotsk'8  Liabiutt  fob  Nkgliosnob  of  Iitdb- 
nMbmn  Oohtraotob. — Whon  an  individual  or  corporation  contracti 
vikh  aaothar  individnal  or  corporation  ezeroifing  an  independent  em- 
ployment tat  tifc«  Utter  to  do  a  work  not  in  itself  anlawful  or  attended 
witti  dangar  to  othora,  inch  work  to  bo  done  according  to  the  contractor'a 
flwa  methodsy  and  not  subject  to  the  employer's  control  or  orders,  except 
as  to  the  reaalts  to  be  obtained,  the  employer  is  notliaUe  for  thfi  wrong- 

MAKa  AB1>  &&TAST— BmPLOTKB  WHE2I  LUBLB  FOB  IkDKPBHDBNT  CoH- 

»4ao»1i  Acts.— When  work  is  wrongful  in  itself,  or  if  done  in  the 
Qidiiiary  mannflr  must  result  in  a  nuisance,  the  employer  is  liable  for  in- 
jary  resulting  to  third  persons,  although  the  work  is  done  by  an  indepen- 
dsut  oontraotor* 
^^^tnk  An>  BxETAHT^lMDEPiirDmrr  Oomt&aotob— Lxabiutt  of  Bk- 
'"^^■■-  —  Whor^  according  to  previous  knowledge  and  experience,  the 
w«rk  to  ba  dona  by  an  independent  contractor  is  in  its  nature  danger- 
•■•  to  othon,  tho  employer,  and  not  the  oontractor,  is  liable  for  an  injury 
WB«Ud  in  tho  performanoo  of  the  work;  and  the  rule  is  the  same  when 
*k§  wrongful  aot  done  by  tho  contractor  is  tho  violation  of  a  duty  im- 
pond  by  azprev  contract  or  by  statnto  upon  tho  employer. 

«*■«»  ABB   SSETANT  — IirDBFBBDBMT    OOHTBAOTOB  —  LlABILITT    OF    BlC- 

nonB.  — An  omployor  may  make  himself  liable  for  the  negligence  of 
■BbdopendoBt  oootraotor  by  retaining  the  right  to  direct  and  control 
tto^DO  and  maanor  of  executing  tho  work,  or  by  interfering  with  tho 
Mt^Mtor  and  asauming  control  of  all  or  part  of  tho  work,  so  that  tho 
islation  of  mastor  and  servant  arises,  or  so  that  the  injury  is  traceable 
te  bis  iaterforonoe.  But  mere  supervision  to  ascertain  that  the  contractor 
ptfforaa  his  conto«ct»  or  reaerving  the  right  to  dismiss  incompetent  work* 
**^t  win  not  render  tho  employer  liable. 

ABB  Sbbfamt — Ihdbpbndbnt  Oontraotob  —  Liabilitt  of  BlC- 
lOTBB.--.  An  omployor  ia  liable  when  he  has  ratified  or  adopted  tho 
UMthorind  aoto  and  wrongs  of  an  independent  contractor. 
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XAflSB  AND  SlBTAinr  —  IiniKPXIIDBllV  Ck>NTRAC]!OB  —  BaTIFIOATIOV  —  Lu* 

BiLiTr  OF  Bmflotxr  lOB  NvDAHOi  Crxatbd  bt.  —A  railroad  oompuiy, 
vliioh  luu  employed  an  iodepandont  oontraetor  to  oonatmoft  ite  road,  r^ 
tainiiig  no  oontrol  orar  him,  ezoept  to  aee  that  the  road  ta  bailt  aoeonl- 
ing  to  oontraoti  ia  not  liable  for  an  in jnxy  resulting  from  a  naiaanot 
created  by  mch  contractor,  not  necessarily  incident  to  the  ooDsimetioB 
9i  the  road;  and  if  the  company  is  not  aware  of  the  existence  of  the  ani- 
•ancs^  and  the  possession  of  the  road  has  not  been  doliTered  to  it  at  tiis 
time  of  the  injury  oompUdned  of,  there  is  no  such  ratificatioa  ol  the  cos* 
tractor's  wrongful  acts  as  will  render  it  liable  therefor. 

IflSTIB    AHD    SSBYANT  — InDBPSNDBNT    CoMTH AOTOR  —  LtABILITT   OW   K» 

PLOTXR  lOB  Nkguohnoi  ov.  — Where  a  railroad  company  lawfully  em- 
ploys an  independent  contractor  to  construct  its  road,  retaining  no  control 
over  him  or  the  work,  he  is  not  the  agent  or  serrant  ol  the  oompsoy, 
and  it  is  presumed  that  he  will  do  the  w<«k  in  a  lawful  manner.  If  lis 
does  it  illegally,  he,  and  not  the  company,  la  liable  therefor. 

IClSTBE  AND  SXBTAXT  — iNDaPBVDSVT  OONTKAOTOR  —  LlABTLITT  OF  00RP0> 

BAT!  Emflotul— A  railroad  company  may  employ  an  independent 
aontraotor  to  construct  its  road,  and  a  contract  of  this  character  is  not 
such  a  delegation  of  its  ohartered  rights  as  will  render  the  company  lis- 
Ue  for  the  nnauthoriied  wrongs  of  the  contractor  or  his  serrants  while 
engaged  In  the  work. 
KflDHWOB— PLSADDias — Varuiiob.  —  MThere  a  witncss  testifies  that  foar 
named  causes  produced  the  injury  complained  of,  while  the  complaint 
alleges  but  twoi  it  ia  error  to  strike  out  that  part  of  the  OYideuoe  not 
ooTered  by  the  pleadings  and  allow  the  remainder  to  stand.  The  whole 
evidence  should  be  stricken  out;  but  such  error  is  cured  by  the  subse- 
quent cooaent  of  all  partiea  that  the  whole  eyidenoe  might  atand  as  fint 
introduced. 

Payne  and  Tj/$^  and  N.  /.  and  T.  A.  Hammond,  for  the  plain- 
tiff in  error. 

John  0.  Reedt  and  Dorwy^  Brew$ter^  and  Howell,  for  the  de- 
fendant in  error. 

SiMMOHBi  J.  Kimberly  sned  the  railroad  company  for  dam- 
ages,  and  alleged  in  his  declaration  that  while  the  company 
wag  constructing  its  road,  it  made  a  deep  cut  and  piled  the 
fresh  earth  therefrom  near  his  dwelling-house,  and  dammed 
up  a  small  stream  and  ponded  the  water  therefrom  near  the 
house;  and  that  it  also  stationed  near  the  house  a  camp  of 
convicts  whom  it  was  using  in  said  construction,  and  per- 
mitted  the  filth  accumulating  in  the  sinks  of  this  camp,  and 
otherwise  therein  from  the  convicts,  to  flow  from  the  camp  and 
he  deposited  a  few  yards  from  the  house;  by  reason  of  which 
the  air  in  and  around  the  house  became  infected  with  noxious 
scents,  malaria,  atnd  other  substances  injurious  to  health, 
whereby  plaintiff  and  his  wife  both  became  sick  and  endured 
great  pain  and  suffering,  and  were  unable  to  attend  to  theif 
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daily  datieSi  eto.  The  defeiuie  of  tbe  railroad  company  waB, 
Out  it  did  not  do  the  aets  complained  of  in  the  declaration; 
that  if  they  were  done  mt  all,  they  were  done  by  the  Chatta- 
hoochee Brick  Company,  an  independent  contractor  which  it 
had  employed  to  build  the  railroad  from  Atlanta  to  Senoia. 
On  the  trial  of  the  case,  the  jniy  found  a  verdict  for  the  plain- 
tifE,  and  the  defendant  made  a  motion  for  a  new  trial  on  the 
▼arioQB  groands  set  out  therein,  which  was  overruled,  and  it 
exoepled. 

Tbe  main  qoeetion  argued  b^ore  us  was,  whether,  under 
the  &Gts  of  this  oaee,  the  railroad  company  was  liable  for 
the  damages  sustained  by  Kimberly.  The  general  rule  of 
law  upon  this  snbjeot  is:  Where  an  individual  or  corporation 
contracts  with  another  individual  or  corporation  exercising  an 
independent  employment  for  the  latter  to  do  a  work  not  in 
itnlf  unlawful  or  attended  with  danger  to  others,  such  work 
tobedoneaooording  to  the  contractor's  own  methods,  and  not 
lebjeet  to  the  employer's  control  or  orders,  except  as  to  the 
imlts  to  be  obtained,  the  employer  is  not  liable  for  tbe 
wrooghl  or  negligent  acts  of  the  contractor,  or  of  the  contrac- 
tot's  aerfants:  Code,  sec  2962;  Harrison  v.  £tser,  79  Ga.  588. 
And  see  the  following  text-books  and  cases  therein  cited:  1 
LawsoQ'a  Rights,  Remedies,  and  Practlcfi.aBo-50^  MPhompson 
oiixTcgiigpnw,owe^Beq.,«OT-OT3;  2  Wood's  Railway  Law,  sec. 
284;  also  1  Addison  on  Torts,  802;  Cooley  on  Torts,  644;  Bishop 
ai  NoQ-Ckmtract  Law,  sec.  606;  Pierce  on  Railroads,  286-291 ;  1 
Bowron  Raaroads,468-470;  Whittaker's  Smith  on  Negligence, 
Ivlotoeq.;  Wood  on  Nuisances,  sec.  77,  p.  81;  Dicey  on  Pa> 
tiea,  ad  Am.  ed.,  468  et  seq.  See  especially  the  following  cases: 
w*qrv.l&MfIa«d,22L.J.81;l8Com.B.182;  Cuffy.Newark 
<fefi.fi.  Oc  86  N.J.  L.  17;  10  Am.  Rep.  206;  Clarky.Han- 
wWete.  JB.  R.  Oo^  86  Mo.  202;  MeCaffertyy.  Sjmyten  Dutml 
fic.B.R.  Co.,  61  N.  Y.  178;  19  Am.  Rep.  267;  Hughes  v.  Oin^ 
««wia«i  «fe.  JPy  Co.,  89  OWo  8t  461;  HHUard  ▼.  Biehardson,  8 
wa7,849;  68  Am.  Deo.  748;  Eaton  v.  Europsan  $tc.  Ry  Co., 
w  Me.  620;  8  Am.  Rep.  480;  WahoMk  §ic.  Bfy  Co.  ▼.  Farvsr, 
111  Ind.  196;  60  Am.  Rep.  696;  Kansas  OsnL  Bfy  Co.  ▼.  FUw^ 
Mvoni,  18 1[an.  84;  PowOar  ▼.  KttgfctirpA,  46  Pa.  St  820. 

To  the  general  rule  thors  are  several  exceptions. 

t  Where  the  work  is  wrongful  in  itself,  or  If  done  in  the 
ordinary  manner  would  result  in  a  nuisance^  the  employer 
Jjill  be  liable  for  injury  resulting  to  third  persons,  although 
we  work  is  done  by  an  independent  contractor.    This  is  upon 
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the  principle  that  if  one  contracts  with  another  to  commit  t 
nulBance,  he  is  a  co-trespasBer  by  reason  of  his  directiDg  or 
participating  in  the  work.  In  other  words,  the  rule  is,  that  "if 
the  act  or  neglect  which  produces  the  injury  is  purely  collat- 
eral to  the  work  contracted  to  be  done,  and  entirely  the  reaolt 
of  the  wrongful  acts  of  the  contractor  and  his  workmen^  the 
proprietor  is  not  liable;  but  if  the  injury  directly  results  from 
the  work  which  the  contractor  engaged  and  was  authorixed  to 
do,  he  is  equally  liable  with  the  contractor  ":  2  Thompson  on 
Negligence,  903.    See  also  authorities  cited  supra. 

2.  If,  according  to  previous  knowledge  and  expericDce,  the 
work  to  be  done  is  in  its  nature  dangerous  to  others,  howeyer 
carefully  performed,  the  employer  will  be  liable,  and  uot  the 
contractor,  because,  it  is  said,  it  is  incumbent  on  him  to  foresee 
such  danger  and  take  precautions  against  it;  and  this  ia  the 
principle  upon  which  the  cases  of  Bower  v.  Peate^  L.  B.  1  Q.  B. 
Div.  821,  Tarry  v.  Ashton,  L.  R.  1 Q.  B.  Diy.  814,  and  Pielard  y. 
Smith,  10  Com.  B.,  N.  8.,  470,  relied  on  by  the  defendant  in  error, 
were  decided.  And  in  this  exception  is  included  the  princi- 
ple that  where  the  injury  is  caused  by  defective  constraction 
which  was  inherent  in  the  original  plan  of  the  emplojei,  the 
latter  is  liable:  See  authorities  cited  supra;  also  RobKfa  t- 
Chicago,  4  Wall.  667;  Bo$wM  v.  Laird,  8  CaL  469;  68  Am. 
Deo.  846;  Lancaster  ▼.  Connecncm  »£.  c  -r.-.  <>— ,  no  ^r.  ^/*t^. 
1  Am.  St  Rep.  739.  For  instance,  if  a  person  employs  another 
to  erect  a  building,  and  the  plan  of  the  building  is  defective, 
the  walls  being  too  thin  and  weak,  and  the  building  while  in 
process  of  erection  falls  and  causes  injury  to  a  third  person, 
the  employer,  and  not  the  contractor,  is  liable.  Or  if  a  con- 
tractor is  employed  to  build  a  sewer,  and  the  employer  agw" 
to  furnish  the  materials,  and  the  sewer-pipe  fturnished  by  w 
employer  is  too  small,  and  damage  is  sustained  by  leawn 
thereof,  the  employer  is  liable. 

8.  The  next  exception  is  where  the  wrongful  act  is  the 
violation  of  a  duty  imposed  by  express  contract  upon  Uie  em- 
ployer; for  where  a  person  contracts  to  do  a  certain  *^i°&  "j* 
cannot  evade  liability  by  employing  another  to  do  that  which 
he  has  agreed  to  perform.  For  instance,  where  a  company 
undertook  to  lay  water-pipes  in  a  city,  agreeing  with  the  city 
that  it  would  "  protect  all  persons  against  damages  by  i«awn 
of  excavations  made  by  them  in  laying  pipes,  and  to  be  re- 
sponsible for  all  damages  which  might  occur  by  reason  of  tne 
neglect  of  their  employees  in  the  premises,"  and  the  corapa"/ 
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let  oQt  the  work  to  a  oontraotor  who  osed  a  rttam-difll  in  raoh 
a  m&oDer  m  to  fnghtea  a  traveler's  horae  and  ii^Jnio  the  trav- 
eler, it  was  held  by  the  sapreme  court  of  the  United  States 
that  the  company  was  liable:  Water  Oo.  t.  War$y  16  WalL  666. 

4.  The  next  exception  is  where  a  doty  is  imposed  by  stat- 
nta.  The  person  upon  whom  a  statntozy  obligation  is  im« 
poeed  IB  liable  for  any  injnzy  that  arises  to  others  from  its 
non-performaDce,  or  in  consequence  of  its  having  been  negli* 
gentiy  performed,  either  by  himself  or  by  a  contractor  em* 
plojed  by  him.  Thus  where  the  statute  imposed  upon  a 
raOfoad  company,  as  a  duty  to  the  proprietors  of  inclosures 
through  which  the  road  passed,  the  obligation  of  placing 
Ftock-gnards  and  preserving  <Mr  supplying  fences  on  the  right 
of  waj,  and  protecting  the  inoloeure  from  injury  in  the  con* 
stmction  of  its  road,  the  company  was  held  liable  for  the  fail- 
rat  to  perform  snoh  duty,  though  resulting  from  the  negligence 
(tf  a  oontraotor:  HwMon  etc.  R.  R.  Oo.  v.  Meador,  50  Tex.  77. 
And  it  was  upon  this  principle  that  the  cases  of  WiUan  v. 
Vhiie^  71  Ga.  608,  61  Am.  Bep.  269,  Oray  v.  Pullen,  5  Best  & 
8. 970,  Hole  v.  SUHngbiAiime  etc.  R'y  Co.,  6  Huri.  &  N.  488,  and 
Chicoffe  eU.  R.  R.  Oo.  v.  McCarthy^  20  111.  888,  relied  upon  by 
counsel  for  the  defendant  in  error,  were  decided.  And  the 
caae  of  Einde  v.  Wabaeh  Navigation  Co^  16.111^  7^  irfBo  relied 
«!><«»  iw  ttio  ooieauan^in  error,  falls  under  the  same  principle. 
In  that  oase  the  charter  imposed  upon  the  company  the  duty 
of  paying  fcr  all  material  taken  for  the  use  of  its  work,  and 
expreaaly  gave  a  remedy  against  the  company;  and  it  was 
held  that  the  company  could  not,  by  delegating  its  work  to  a 
«»t«ctor,  escape  liability  for  material  taken  by  him  for  the 
^wk;  especially  as  he  was  working  under  the  immediate 
Bnperrision  and  direction  of  the  engineer  of  the  company. 

S*  The  employer  may  also  make  himself  liable  "by  re. 
taining  the  right  to  direct  and  control  the  time  and  manner 
of  executing  the  work,  or  by  interfering  with  the  contractor 
and  assuming  control  of  the  work,  or  of  some  part  of  it,  so 
|w  the  relation  of  master  and  servant  arises,  or  bo  that  an 
Jnjary  ensues  which  is  traceable  to  his  interference.  But 
merely  takbg  steps  to  see  that  the  contractor  carries  out  his 
agreement,  as  having  the  work  supervised  by  an  architect  or 
s^perinteDdent,  does  not  make  the  employer  liable;  nor  does 
jegerring  the  right  to  dismiss  incompetent  workmen":  1 
Lawsou's  Rights,  Remedies,  and  Practice,  sec.  299;  Harrison 
▼•fiwr,7»Qa.688. 
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9b  The  ^mjiayw  may  also  be  held  liable  upon  the  ground 
tlutt  he  hae  ratified  ox  adopted  the  nnaathorised  wrong  of  th« 
Independeal  contraotor:  Bee  Barriion  t.  £u0r,  79  Ga.  588;  i 
Thompson  on  Negligence,  903,  916, 

Applying  the  foregoing  principles  to  the  fietcts  of  this  case, 
we  find  that  the  railroad  oompany  made  a  contract  with  the 
Ohattahooohee  Brick  Oampany,  whereby  the  latter  agreed  to 
boild  the  former's  road  from  Atlanta  to  Senoia  according  to 
certain  specifications;  and  the  railroad  company  did  not  re- 
tain any  control  over  the  contractor  as  to  the  method  or  man* 
ner  of  doing  the  work.    The  construction  company  was  to 
fdrnish  the  labor  and  all  the  materials,  including  the  pipes 
with  which  the  sewers  or  oulverts  were  to  be  built    All  the 
control  reserved  by  the  road  was,  that  its  superintendent  was 
to  see  that  the  road  was  built  according  to  the  contract. 
There  is  no  indication  in  the  record,  outside  of  some  loose  and 
illegal  declarations  of  third  parties,  the  admission  of  which  as 
evidence  we  will  speak  of  presently,  tending  to  show  that  the 
lailroad  company  had  any  authority,  power,  or  control  over 
the  construction,  as  to  the  manner  or  means  of  doing  the 
work.    This  being  true,  the  raUrbad  company,  under  the  gen- 
eral rule  above  announced,  is  not  liable  for  the  negligent  acta 
done  by  kl»«  onntractor.    It  was  argued  by  the  able  counsel 
for  the  defendant  in  error  wia*  «!«  i^-uoi-^  ^f  -  .-n.-^ 
necessarily  results  in  a  nuisance,  unless  certain  precautions 
are  taken  to  prevent  it;  that  the  low  places  by  which  the  8U^ 
rounding  lands  are  drained,  and  from  which  the  water  is  car- 
ried off,  must  be  fiUed  up,  and  unless  certain  precautiona  are 
taken  to  provide  an  escape  for  the  water,  a  nuisance  neces- 
sarily results;  and  that  the  railroad  company  cannot  escape 
liability  by  having  the  work  done  by  an  independent  con- 
tractor.   If  the  premises  of  counsel  are  true,  the  conclusiou 
might  also  be  true;  but  if  a  railroad  is  built  property,  we  do 
not  think  any  nuisance  will  result  from  the  building.    Tne 
company,  under  ite  charter,  had  authority  of  law  to  do  this 
work;  and  when  it  contracted  with  the  construction  couipu")' 
it  was  of  course  implied  that  the  latter  would  do  the  work  ki 
a  proper  and  lawful  manner.    "A  person  employing  another 
to  do  a  lawful  act  is  presumed,  in  the  absence  of  evidence  i 
the  contrary,  to  have  employed  him  to  do  it  in  a  lawful  an 
reasonable  manner;  and  therefore,  unless  the  parties  stana  i^ 
the  relation  of  master  and  servant,  the  employer  is  not  r-- 
sponsible  for  damages  occasioned  by  the  negligent  moie  * 
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which  the  wotk  is  done  '^  1  Redfield  on  Bailways,  6tli  ed., 
542.    Horeoyer,  the  evidence  shows  that  in  the  very  place 
where  this  nuisance  is  said  to  have  occurred,  the  railroad 
companj  had  provided  means,  which,  if  used,  would  have 
I»«TBnted  the  nuisance.    The  superintendent  directed  that  a 
waste-waj  should  be  placed  there,  but  the  contractor  put  in  a 
ppe,  which  the  defendant  claims  was  one  of  the  causes  of  the 
nmsanoe, — h  By  being  too  small  to  carry  off  the  water  in 
proper  time;  and  2.  Because  it  was  not  put  upon  the  bed  of 
the  stream,  but  several  inches  above  the  bed,  thereby  causing 
the  water  to  pond  near  the  plaintiff's  house.    Nor  would  the 
other  ihinp  which  it  is  claimed  caused  the  nuisance,  to  wit, 
the  throwing  up  of  the  fresh  dirt,  the  convict  camp,  and  the 
hog  and  horse  lot,  render  the  railroad  liable.    It  had  lawful 
authority  for  excavating  the  hills  and  filling  the  bottoms  in 
order  to  make  its  road-bed.    And  the  placing  of  the  convict 
camp  and  the  hog  and  horse  lot  near  the  plaintiff's  house 
was  the  act  of  the  .construction  company,  over  which,  it  ap- 
pears from  the  record,  the  railroad  company  had  no  power  or 
cootroL    So  it  will  be  seen  that  the  work  committed  to  the 
coDstmction  company  was  not  wrongful  per  w,  nor  did  it 
necessarily  result  in  a  nuisance,  and  therefore  does  not  fall 
within  the  first  exception  to  the  general  rule.    Nor  is  there 
"T^^*^'  -^-^^An/^A  tA  aKqw  that  it  wouLl  JWU  j*«uiria^  ttie  sec- 
ond exception.    It  is  claimed  that  the  pond  of  water  was 
cansed  by  the  sewer-pipe  being  too  small  to  carry  it  off,  but 
*We  is  no  evidence  that  the  railroad  company  directed  that 
|hiB  particular  sise  of  pipe  should  be  placed  at  that  point    It 
^  true,  there  are  some  declarations  of  Hammond  and  English 
Jo  the  effect  that  the  superintendent  ordered  it  to  be  put  there; 
bat  these  declarations  were  illegal,  and  should  have  been  ex- 
cluded.   If  it  should  be  shown,  upon  the  next  trial,  that  this 
^cular  dze  of  pipe  was  placed  at  that  point  by  direction  of 
the  company,  or  if  the  specifications  in  the  contract  required  it 
^be  placed  there^  and  it  should  be  further  shown  that  this  part 
of  the  pUm  was  inherently  defective,  and  that  it  caused  this 
noiaance,  and  the  plaintiff  sustained  injury  thereby,  the  rail- 
y^  company  would  be  liable.    But  if  the  raUroad  company 
did  not  direct  this  particular  size  of  pipe  to  be  placed  at  that 
P<»nt,  or  its  plans  and  specifications  did  not  require  it,  and  it 
^M  pot  there  by  the  contractor  according  to  his  own  judg- 
ttwnt,  and  negligently  placed  above  the  bed  of  the  stream, 
"len  the  railroad  company  would  not  be  liable,  although  it 
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may  1^1^  had  notice  from  the  plaintiff  that,  in  Us  opinioii, 
the  pi^was  too  small.  If  the  railroad  company  had  no  con- 
trol over  the  contractor  as  to  the  manner  in  which  he  sbonld 
bnild  the  sewer  or  pnt  in  the  pipe,  any  notice  which  the  plain- 
tiff might  give  its  officers  would  not  make  it  liablA.  The  con- 
tractor being  in  an  independent  employment,  whatew  he 
does  outside  of  or  beyond  his  contract  is  a  collateral  ao^  for 
which  the  employer  is  not  liable.  He  is  not  the  serrant  or 
agent  of  the  employer,  and  the  employer  cannot  be  held  liable 
for  any  adts  of  negligence  committed  or  omitted  by  him  out- 
side of  his  contract.  Where  the  work  he  is  engaged  to  do  ie 
lawful,  the  law  presumes  that  he  will  do  it  in  a  lawful  man* 
ner;  and  if  he  does  it  illegallyi  be  is  liable,  and  not  the  em- 
ployer. 

Nor  do  the  fitcts  of  the  case  bring  it  within  the  third  or  the 
fourth  exception.  There  was  no  duty  imposed  upon  the  rail- 
road  company,  either  by  contract  or  by  statute,  to  do  this 
particular  work,  or  to  do  it  in  a  particular  way.  Its  charter 
does  not  impose  upon  it  the  duty  of  building  the  road,  and 
does  not  specify  the  manner  in  which  it  shall  be  built;  nor  is 
any  liability  imposed  upon  it  for  acts  of  the  kind  complftin«d 
of  in  this  case.  The  authorities  all  hold  that  a  railroad  com- 
pany has  the  right  to  make  a  contract  with  other  parties  for 

the  oonatrnotion  of  its  road,  and  it  is  held  that  a  contract  of 
this  character  is  not  sucn  a  ueiegnuuu  w  n*  cuarwsrwi  nijuw 
as  to  render  the  company  liable  for  unauthorized  wrongs  com- 
mitted by  the  contractor  or  his  servants  while  engaged  in  the 
work.  **  The  principle  that  a  railroad  company  cannot  dele- 
gate to  an  employee  its  chartered  rights  and  privileges,  so  ai 
to  exempt  it  from  liability,  does  not  extend  to  the  use  of  the 
ordinary  ways  and  means  for  the  construction  of  the  road,  but 
to  the  use  of  such  extraordinary  powers  only  as  the  company 
itself  could  not  exercise  without  having  first  oomplied  with 
the  conditions  of  the  legislative  grant  of  authority.  Thae, 
after  having  first  procured  the  right  of  way,  the  company  can 
delegate  to  another  lawful  authority  to  enter  upon  the  same 
and  make  its  road-bed  and  perform  other  proper  acts  of 
construction;  but  it  cannot  delegate  such  lawful  authority 
without  having  first  secured  the  right  of  way  by  donation, 
purchase,  or  the  exerdse  of  the  right  of  eminent  domain  "s 
Cwmingham  v.  International  R.  R.  Co.,  51  Tex,  518;  82  Am. 
Bap.  682.  See  Pierce  on  Railroads,  290. 
As  w«  have  already  seen,  the  case  does  not  oome  wtthin  tlie 
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fifth  exception,  for  there  is  no  legal  evidence  that  the  railroad 
company  had  any  control  over  the  construction,  as  td  the 
manner  or  meana  of  doing  the  work.  Nor  does  it  come  within 
the  next  exception,  for  the  facts  do  not  show  any  ratification 
of  the  wrongfol  acta  of  the  contractor.  It  is  not  shown  when  ' 
the  company  accepted  the  road  from  the  contractor.  The 
•lidenee  does  show  that  the  work  near  the  plaintiff's  house 
was  done  either  in  March,  April,  or  May,  and  that  about  the 
let  of  June  the  plaintiff  and  his  wife  became  sick.  But  under 
the  eootract  the  road  was  not  to  be  turned  over  Ao  the  com- 
pany until  eeveral  months  after  this.  The  company  not  being 
in  possession  of  the  road  at  the  time  the  plaintiff  received  the 
faijury  from  the  nuisance,  and  there  being  no  evidence  to  show 
ituit  it  knew  there  was  a  nuisance,  it  cannot  be  said  that  the 
company  ratified  any  act  of  its  contractor  which  created  a 
Boisanoe. 

It  only  remaina  for  us  to  say  that  we  think  the  court  should 
have  exdaded  the  whole  answer  to  the  interrogatory  set  out 
in  the  fourth  ground  of  the  motion  for  a  new  trial,  and  that 
the  error  was  not  cured  by  the  agreement  of  defendant's 
tfwianMl  tKoii  ike  whole  might  bc  read,  after  the  court  had  de« 
dded  that  only  a  part  of  it  could  be  read.  In  his  answer  the 
witness  assigned  four  causes  which  in  his  opinion  produced 
the  malaria:  the  embankment  of  loose  earth,  the  horse  lot 

-^•»J  *kA  U4>4f  1^\«;  Affiii  thii  HttTYi.      Thia  j«iawA»  uu^  ohjoxsixd  to 

bseanse  there  was  no  allegation  in  the  petition  that  the  horse 
lot  and  hog  lot  produced  the  malaria.  The  court  therefore 
ruled  that  these  two  reasons  should  be  stricken,  and  the  re- 
mainder of  the  answer  read.  The  effect  of  this  ruling  was  to 
make  the  witness  testify  that  the  loose  earth  and  the  dam 
alone  produced  the  malaria,  when  the  answer  showed  that  in 
Ua  opinion  it  was  produced  by  these  and  the  horse  and  hog 
lot  We  do  not  think  the  answer  of  the  witness  ought  to  have 
been  out  np  in  this  manner.  By  so  doing  he  waa  made  to 
tsstiff  what  he  did  not  intend  ta  The  plaintiff  should  either 
have  amended  his  declaration  to  meet  the  proof,  or  the  whole 
answer  shonlfl  have  been  excluded.  Nor  do  we  think  the  de- 
fendant waived  this  error  by  consenting,  after  the  above  ruling, 
that  the  whole  should  be  read.  The  ruling  of  the  court  strik- 
ing out  two  of  the  causes  of  malaria,  and  leaving  in  two, 
placed  the  defendant  in  a  worse  position  than  that  in  which 
idwoold  have  been  if  the  whole  answer  had  remained. 
The  court  ahonld  al«io  have  excluded  the  declarations  of 
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English  and  Hammond  as  set  oat  in  the  fifth  and  sixth 
grounds  of  the  motion.    They  were  not  the  servants  or  agent^i 
of  the  railroad  company,  and  any  declarations  they  may  have 
made  would  not  bind  the  company. 
Judgment  reversed. 

In  ths  0A8B  of  Fukim  (kunijf  Sirtd  S.  J?.  Ca.  v.  MeCamteH  87  Gt.  7M, 
it  appeared  th«l  the  oompaiiy  wat  authoriied  to  baild  a  ctreet-nilnwl 
through  oertain  ttreeta  of  the  oi^  of  Atlanta^  and  it  eatered  into  a  oontnct 
with  the  Thompeon-Houaton  Eleotrio  Company,  by  which  the  latter  agretd 
to  famish  all  the  material  and  to  oonstmot  aaid  road,  withoat  any  directun 
or  control  reeenred  to  the  ttreet-railroad  company.    Daring  the  cooitnictua 
of  the  road,  laid  electric  company  laid  the  iron  rails  aboat  eight  feet  spirt 
on  each  aide  of  the  propoeed  road-bed,  for  a  considerable  distance  beyond 
the  plaoe  where  the  employees  of  the  contractor  were  preparing  the  nNul-bcd 
for  the  erois-tiee  fud  iron.    The  rails  as  tlins  laid  furnished  a  oootiaaoas 
line  on  eaeh  side  of  the  road-bed  ahead  of  sneh  employees,  and  were  tfan 
placed  to  expedite  the  work,  and  mark  the  lines  to  gnide  them  in  doing  the 
work,  althongh  this  was  not  necessary,  as  other  means  and  lines  to  gside  tbi 
men  might  have  been  employed,  which  would  have  been  safe,  and  it  woold 
have  been  safer  if  such  means  had  been  employed,  and  the  rails  allowed  to 
remain  on  the  sides  of  the  street  or  in  the  gutters  until  actually  needed  io 
laying  the  road.     McGonnell  was  riding  on  horseback  upon  a  street  where 
the  rails  were  thus  laid,  and  in  attempting  to  cross,  fais  b««M  aft^Mk  •  Ima 
against  one  of  the  rails  and  fell,  seriously  injuring  McOonnelL    He  liroagbt 
an  action  against  the  street-railroad  company  and  the  electric  eompuy 
jointly,  and  recovered  judgment  against  both  companies.     They  mored  for  i 
new  trial,  the  motion  was  overruled,  and  they  appealed.     In  disposing  of  tlN 
•ppMd,  4tKA  nnnrt  said:  *'The  testimony  shows  that  there  were  two  vaTBtn 
mark  the  lines  to  gnide  the  hands,  one  sate  and  the  other  unsafe.    Where  i 
person  or  corporation  is  authorised  by  law  to  obstruct  the  public  streets  ol  i 
city  for  any  purpose,  it  is  inonmbent  on  him  or  it  to  exercise  great  osre  to 
prevent  passengers  along  the  streets  from  being  Injured.     And  if,  m  tin 
progress  of  the  work,  it  becomes  necessary  to  do  a  certain  thing,  and  there  in 
two  ways  of  doing  it^  one  safe  and  the  other  unsafe  and  unnecessaiy,  if  the  n 
safe  method  is  adopted,  and  a  person  is  injured  thereby,  it  is  such  negligenot 
on  the  part  of  the  person  or  corporation  performing  the  work  as  would  aothoria 
the  party  injured  to  recover  damagea.    Although  a  person  may  have  satkor* 
ity  to  obstrnot  the  street  for  the  purpose  of  constructing  a  railroad  Uwk 
therem,  he  has  no  right  to  obstrnot  more  of  that  atreet  than  ia  neoensry  fer 
the  proper  performance  of  his  work  at  that  time  and  place.     He  hss  no  right 
to  put  obstructions  far  in  advance  of  the  work  which  is  being  performed, 
and  which  are  unnecessary  at  that  time  to  enable  him  to  carry  on  hie  work. 
The  people  have  a  right  to  the  use  of  the  streets  as  well  as  the  street-iaili«^ 
companies  or  their  contractors,  and  neither  the  companies  nor  their  eeetr>^ 
tors  have  a  right  to  prevent  the  free  use  of  and  access  to  the  strseto  l^tki 
people,  except  at  times  and  places  where  it  is  necessary  for  the  companiei  or 
contractors  to  occupy  them;  and  if  they  should  place  unnecessary  obstra^ 
tioni  in  the  street,  and  a  passenger  in  the  street  shonld  be  injured  therebr, 
they  would  be  liable  unless  the  injury  could  have  been  avoided  by  the  exer 
cine  of  due  care  on  the  part  of  the  passenger.     We  therefore  think  the  eoort 
did  not  err  in  overruliug  the  motion  for  a  new  trial  as  to  the  Xhompeon-flou*' 
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ioa  Beotrio  Obmptn/.  The  etse  of  the  Fulton  Oounty  Street  Bailroed  Com- 
piBf  pieMnti  A  diffsrani  view.  The  evidenoe  shows  that  it  made  a  oontrael 
vith  ths  Thoa^Moii>Hoiistoa  Sleetrio  Company  to  oonstrnct  the  road-bed  of 
its  line.  Hie  latter  oompany  was  to  famish  all  the  material,  and  wae  not  to 
be  nbjeet  to  the  direction  or  control  of  the  former  company.  This  made  it 
so  iadependent  contractor,  and  not  the  servant  or  agent  of  the  Fulton  Connty 
8tnet  Bsilroad  Company.  Oar  code,  section  2962,  declares:  '  The  employer 
knstrsipoosible  for  torts  committed  by  his  employee  when  the  lattor  exer* 
iisM  aa  independent  bnsiness,  and  in  it  is  not  snbject  to  the  immediate  direo- 
tioi  and  oontrol  of  the  employer.'  To  this  general  principle  we  held  in  the 
caae  of  Atlanta  etc  S,  S.  Co.  r,  Kimberly,  87  Qa.  161,  ante  p.  231,  there  are 
certsin  exeeptions.  The  eridence  does  not  show  that  this  case  falls  within 
either  or  soy  of  the  exeeptions  stated  in  that  case.  The  work  in  oonstmct* 
isg  the  road  was  not  wrongful  in  itself^  the  oompany  having  obtained  an* 
thorily  bum  the  legislatare  and  the  consent  of  the  mnnicipal  authorities. 
Kor  voold  the  work  result  in  a  nuisance,  for  the  same  reason.  Kor  was  it, 
leeoriiag  to  previcma  knowledge  and  experience,  in  its  natore  daagerons  to 
fAtn  if  osrefnlly  performed.  It  was  not  a  violation  of  a  duty  imposed  by 
U|HUB  contraot  upon  the  employer.  Nor  was  the  dnty  of  ooastructing  the 
nsd  imposed  by  statato  upon  the  eompsay  obtaining  the  diarter.  The  com- 
(ssy  did  not  retain  the  right,  in  its  contraot,  to  direct  and  control  the  time 
and  oisaner  of  execnting  the  work.  Kor  did  it  ratify  the  wrongful  act  of 
Ihs  eoateaeter.  8o^  aa  before  remarked,  the  evidenoe  doee  not  bring  the 
rtMtt  laihoad  eooapany  within  any  of  the  exoeptiona  to  the  general  rale  laid 
iMra  in  the  Kimbariy  oaaa^  If  the  independent  eontraotor  is  gnilty  of  an 
Mt  of  aegligenee  whiofa  oanaes  injury  to  a  third  peraon,  and  the  evidence 
abevi  thai  tiie  not  does  not  fell  within  any  of  theee  exceptions,  the  employer 
k  not  UsUaL  This  ie  the  mle  in  regard  to  aU  employers  and  independent 
eeataaetaaa.  The  nde  annooneed  in  the  oode — which  is  limply  dedaratorjr 
ef  ths  Biwmuii  Imt  ^  ia  a  broad  one,  and  appliee  to  all  independent  con* 
tnstanv  lafardleea  of  whether  the  woik  ia  to  be  performed  in  a  thorough- 
(k%  where  pnblio  righta  are  inrolTed,  or  in  a  place  where  privato  rights  only 
are  aChetrf,  Th«  eonrta  wonld  have  no  right  to  apply  it  in  the  one  dass  of 
«■«  aad  lelane  to  apply  it  in  the  other.  The  legislatare  alone  can  do  this 
if  ii  iti  wiidoai  it  aeee  proper.  On  the  enbjeet  ef  empkgrem  and  indepen- 
dttt  eantnetorov  see  Atlanta  etc  R.  R.  Co.  v.  Khnberly^  87  Oa.  161;  ante,  p. 
m.  and  aatfaoritise  dtedi  alK>  Hadsm  r,  Weetem  U.  Td.  Oo.,  80  Wis.  ^87. 
Wetkml^  therefore^  that  the  eoart  erred  in  not  granting  a  new  trial  to  the 
Mtaa  Omty  Street  BaOroad  Company.  The  Judgment  fe  affirmed  as  to 
the  Thompeoe-Honaton  Bleotrie  Oompany,  and  rerened  aa  to  the  Fulton 
Geiaty  Street  Raiboad  Company.'* 

MaoB  an»  SiBTaaT — LubdiCTV  ios  KiouftBinni  ov  Ikdepbiidsiiv 
OamMmm. «- Jbi  employer  ia  not  liable  to  third  persons  for  the  negligence 
e(  a  eontreelor  in  the  performance  of  wheee  work  he  has  no  right  of  supers 
viuB  m  integferenes^  and  this  mle  applies  as  well  to  oorporatione  as  indi- 
fidMlK  JimmAft  etc.  Imp,  Co,  r.  Bkoade,  116  F^  St.  877;  8  Am.  St.  Repi 
Wk  and  aolei  JSrorrtaNi  t.  OoUku,  86  Pa.  St  158|  87  Am.  Rep.  600,  and 
■etoi  BSOmd  r.  SUkardaon,  8  Gray,  840r  63  Am.  Bee.  743,  and  notoj  ex* 
taaded  noto  to  Aons  T.  Cfteaft^  &  J2.  Corp,,  51  Am.  Dee.  200-206. 

Mama  aim  SiBTAirf — Mihtbr  whxw  Liablb  toB  Aors  ov  iHDSPiir* 

OnnBAOVoii.  —  If  a  proprietor  nndertokes  to  do  on  his  land  something 

ia  its  natnre  to  an  adjacent  owner,  he  will  be  Uable  for  any  negli* 

gaat  in}nry  caaaed  thereby,  even  though  the  work  is  done  by  an  indepea* 
AH.  8Z.  Bar.  Vol.  XXVII.— li 
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dentoontraetor:  DiOhnr.  Bmt^  106  Mo.  IM;  24  Am.  Si.  Bep.  S!i,  and notai 
The  employer  is  liable  when  the  aot  oontracted  by  him  to  be  done  bj  la 
independent  oontraot  is  a  nnisanoe  in  itseUs  King  r.  New  York  tte,  B*E, 
Oo.,  66  N.  Y.  181;  23  Am.  Rep.  87. 

ILyvru  ahd  Ssbvaht — Ratifioatiov  of  Wobx  ow  LrDBPuronT  Cos- 
TBAOIOB. — Owners  aasnme  responsibility  for  the  anfficiency  of  a  straotut 
by  aooeptanoe  and  nee  of  it,  and  the  liability  of  the  oontractora  then  ooiMi 
BomoeUr.  LaM,  8  Oal.  469;  68  Am.  Deo.  845,  and  note. 
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[87  aiOBaiA«  228.] 
PABTirXBflBir  —  SaU    of   FiBM    A88STS   TO    PAT   iNDIYIiyaAL   DXBi;  VBO 

Valid  as  against  Firm  Cbbditobs.  —  The  members  of  an  insolTsat 
partnership  may  unite  in  eelling  the  firm  assets  in  payment  of  their  in* 
diTidnal  debts;  and  snob  sale,  if  made  in  good  faith,  for  full  yalas^  oA 
without  fraud,  is  ralid  as  against  the  partnership  oreditors,  when  ss 
insolvent  is  given  the  right  to  prefer  creditors. 

Pabtnbrshif  —  Pathbnt  of  Individual  Dbbt  with  Firm  AflSRS— Ooi« 
8IDIBATI0N  —  PBBS171CPTI0N.  —  Where  the  members  of  a  partnership 
assign  the  tirm  assets  in  good  faith  and  for  full  value  to  a  third  penos 
in  satisfaction  of  their  individual  debts,  and  the  assignment  recites  that 
the  consideration  is  a  given  sum  of  money,  it  will  be  presumed  that  tfaa 
consideration  named  is  the  actual  value  of  the  property  conveyed. 

Pabtnbrship  — Assign MBNT  of  Firm  Assbts  ih  Patmbnt  of  Indithmjal 
Dbbts  — ExoRss  Void  as  to  Firm  Orrditobs. — Where  the  membsn 
of  a  partnership  unite  in  transferring  the  firm  assets  to  a  third  person 
in  payment  of  their  individual  debts,  but  the  value  of  one  of  the  ptrt- 
ner's  share  in  the  firm  assets  considerably  exceeds  in  amount  hii  debl 
paid  by  the  assignment,  this  amounts  to  a  donation  of  the  excess  to  hii 
partner,  and  to  that  extent  is  void  as  to  the  partnership  creditorB. 

Action  by  Ellison  and  Sons,  oreditors  of  the  firm  of  Liiea« 
and  McDuffie  to  set  aside  an  assignment  made  by  the  latter 
firm  to  one  Cohen.  The  remaining  facts  are  stated  in  the  opin* 
ion.  The  lower  court  sustained  the  assignment,  refused  a  new 
trial,  and  the  plaintiffs  appealed. 

Barrow  and  Thomas^  for  the  plaintiffs. 

T.  W.  Reed,  T.  W.  Rueker,  A.  J.  Oobb^  and  LwnpKn  and 

Bumetty  for  the  defendants. 

LuifPKiN,  J.  1.  It  was  lield  by  this  oourt  in  the  case  of 
Veal  ▼•  Keely  Co.^  86  Ga.  130,  that  a  mortgage  given  by  a  part- 
nership on  partnership  property  to  secure  a  debt  due  by  one  of 
the  partners  was  valid  against  creditors  of  the  firm,  and  that 
this  was  especially  true  when  the  debt  due  by  the  individual 
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member  had,  by  coasent  of  the  partaers,  been  made  a  debt  of 
the  firm.    This  doctrine,  irrespective  of  the  qualification  as  to 
making  the  debt  that  of  the  firm,  is  supported  by  Jones  on 
Chattel  Mortgages,  section  44,  there  cited.    In  Veal's  case,  the 
question  as  to  how  the  solvency  or  insolvency  of  the  partner- 
.  ship  would  affect  the  transaction  was  not  made  or  considered. 
Our  code,  section  1953,  gives  every  debtor  the  right  to  prefer 
one  cieditor  to  another,  and  to  that  end  he  may  give  liens  or 
sell  property  in  payment  of  the  debt.    No  distinction  is  made 
as  to  the  kind  of  creditors  who  may  bd  preferred  or  as  to  the 
kfod  of  property  which  may  be  used  for  this  purpose.    In  this 
case  it  appears  that  the  transfer  of  the  partnership  property 
to  Cohen  was  signed  by  Lucas  and  McDuflie  as  a  firm,  and  by 
each  of  the  members  individually.    We  think,  under  the  sec- 
tion of  the  code  cited,  and  under  the  law  generally,  each  of 
these  members  had  the  right,  with  the  consent  of  his  partner, 
to  sell  his  share  in  the  firm  assets  in  payment  of  his  individual 
indebtedness.    As  stated  in  the  section  above  cited  from  Jones 
00  Chattel  Mortgages:  "The  rule  preferring  partnership  prop* 
ertj  for  the  payment  of  partnership  debts  is  for  the  benefit  of 
the  partners,  and   they  may  waive  it.  ...  •  The  partners, 
while  the  partnership  property  is  still  under  their  control, 
have  power  to  appropriate  it  to  secure  their  individual  debts. 
The  mere  preference  of  individual  debts  ....  over  partner- 
ship debts  is  not  such  a  fraud  upon  partnership  creditors 
that  a  court  of  equity  will  set  it  aside.    The  partnership  cred- 
itors have  no  lien  on  the  property  of  the  partnership,  if  the 
partners  themselves  have  none.''    See  also  Story  on  Partner- 
ship,  section  858. 

It  most  not  be  overlooked  that  under  our  own  statute  the 
right  to  prefer  creditors  is  secured  as  well  to  insolvent  as  to 
solvent  debtors,  provided,  of  course,  they  exercise  this  right  in 
good  faith  and  without  fraud  on  the  rights  of  others.  The 
doctrine  is  laid  down  in  Bates  on  Partnership  that  it  is  not 
uncommon  for  a  partnership  to  use  the  right  of  absolute  dis- 
position of  its  property  by  employing  firm  funds  to  pay  the 
separate  debt  of  a  single  partner;  and  it  is  said,  in  effect,  that 
this  right  is  unlimited  except  as  controlled  by  statutes  against 
voluntary  conveyances  in  fraud  of  creditors  and  the  similar 
provisions  of  the  bankrupt  law.  Of  course,  where  this  right  is 
exercised  for  fraudulent  purposes,  the  transaction  will  be  void; 
Bates  on  Partnership,  sees.  565,  566.  In  Marks  v.  JStK,  15 
Gratt  400,  it  was  held  that  '^partnership  efiects  may  be  ap- 
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plied,  by  the  ooncurrence  of  the  partners,  to  pay  an  individual 
debt  of  one  of  them,  if  the  other  receives  a  sufficient  oon8ide^ 
ation  therefor,  though  they  may  be  unable  to  pay  all  their  part* 
nership  debts."    In  WoodmanHe  v.  Holeomb^  84  Elan.  36,  it 
was  held  that  while  the  partnership  remains  in  existence,  and 
in  a  solvent  condition,  it  may,  with  the  consent  of  all  the  part* 
ners,  transfer  firm  property  in  payment  of  the  individaal  debt 
of  one  of  its  members;  and  in  the  opinioni  on  page  38,  Joho- 
8on,  J.,  says:  "  The  decisions  of  the  courts  have  gone  further 
than  this,  and  although  not  unanimous,  the  weight  of  autbo^ 
ity  seems  to  be  that  mere  insolvency,  where  no  actual  fraud 
intervenes,  will  not  deprive  the  partners  of  their  legal  oontrol 
over  the  property,  and  of  the  right  to  dispose  of  the  same  ti 
they  may  choose;  and  where  the  separate  creditor  purohasoi 
from  the  firm  in  good  faith,  and  the  individual  indebtedneH 
is  a  fair  price  for  the  property  purchased,  such  purohaae  can- 
not of  itself  be  held  fraudulent  as  against  the  general  orediton 
of  the  firm/'    The  following  cases  are  there  cited  in  support 
of  this  assertion:  *'  SigUr  v.  Knox  County  Banl^  8  Ohio  St  611; 
Schmidlapp  v.  Currttf,  65  Miss.  697;  80  Am.  Bep.  630;  Com  v. 
Beauregard f  99  U.  S.  119;  NaHonal  Bank  of  the  Metropolier. 
Sprague,  20  N.  J.  Eq.  13;  WUeox  y.  KeUogg,  11  Ohio,  894;  Owim 
y.  Selby,  5  Ohio  St.  96;  AUen  v.  Center  VaUey  Co.,  21  Coim. 
180;  64  Am.  Dec.  888;  Riee  v.  Bamardj  20  Vt.  479;  60  Am. 
Dec.  54;  Haben  y.  Harehaw,  49  Wis.  879;  White  y.  PariA,  20 
Tex.  688;  78  Am.  Dec.  204;  Sehaefer  y.  FUhian,  17  Ind.  46S; 
McDonald  v.  Beach,  2  Blackf.  66;  Ex  parU  Rvffin^  6  Vea.  119; 
Whitton  v.  Smith,  1  Freem.  Ch.  281;  Freeman  y.  Stewart,  41 
Miss.  138;  Potte  v.  BlackweU,  4  Jones  Eq.  68.''    See  alao  the 
notes  to  the  case  of  Schmidlapp  y.  Currie,  30  Am.  Rep.  538,  in 
which  reference  to  many  cases  bearing  on  this  subject  will  be 
found,  and  among  them  that  of  Sigler  v.  Knox  Co.  Bank,  8 
Ohio  St.  511,  above  cited,  in  which  it  was  held  that  where  a 
creditor  of  a  firm  and  one  of  its  members,  with  the  assent  of 
all  the  partners,  bought  of  the  firm  in  good  faith,  and  at  a  fidr 
price,  goods  to  the  amount  of  such  joint  and  separate  indebt* 
edness,  though  with  knowledge  that  the  firm  was  insolvent  in 
the  proper  sense  of  the  term,  such  purchase  was  not  fraudulent 
as  against  other  creditors  of  the  partnership.    As  will  be  seen 
above,  in  the  quotation  from  the  opinion  of  Johnson,  J^  in 
the  case  cited  from  34  Kansas,  he  remarks  that  the  decisions 
are  not  unanimous  in  holding  ''that  mere  insolyenoy,  where 
no  actual  frand  intervenes,  will  not  depriye  the  partners  of 
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their  legal  control  over  tibe  property/'  etc.  Accordingly,  we 
have  found,  in  support  of  the  contrary  doctrine,  the  following 
casae:  Wilson  r.  RoberUon^  21  N.  T.  591;  Menagh  ▼.  WhUwM^ 
52  N.  T.  146;  11  Am.  Bep.  683;  Clements  r.  Jessup^  36  N.  J. 
Eq.  672;  AtTiold  r.  Hagerman,  46  N.  J.  Eq.  186;  14  Am.  St. 
Rep.  712;  and  Phelps  y.  MeNeeiy^  66  Mo.  664;  27  Am.  Rep.  378; 
See  also  Davies  v.  Atkinson,  124  III.  474;  7  Am.  St.  Rep.  873; 
and  Story's  Eq.  Jur.,  sec.  1253.  Nevertheless  we  are  of  the 
opioioo  ^at  the  trae  law  of  the  case  is  as  stated  in  the  Ian- 
gcuige  taken  from  page  38  of  84  Kansas,  and  that  the  cur- 
rent of  authority  is  in  that  direction.  Indeed,  this  doctrine 
was  recognised  by  the  learned  counsel  who  argued  this  case 
ibr  the  plaintiff  in  error,  who  conceded  that  if  the  value  of 
Lucas's  share  in  the  partnership  assets  was  not  materially 
greater  than  the  amount  of  his  individual  indebtedness  to 
Cohen,  the  transaction  would  be  legal  and  valid.  He  rested 
his  case  upon  the  law  that  a  voluntary  deed  or  conveyance  by 
aa  insolvent  debtor  is  void  as  to  his  creditors,  and  contended 
that  under  the  agreed  statement  of  facts,  it  appeared  that 
Lucas's  half  of  the  partnership  assets,  which  he  transferred  to 
Cohen,  was  actually  worth  abotit  five  hundred  dollars  more 
than  the  amount  Lucas  owed  Cohen,  and  consequently,  that 
Lucas  bad  donated  to  his  partner,  McDuffie,  without  any  val- 
aabie  consideration  therefor,  about  five  hundred  dollars'  worth 
of  the  property.  We  will  now  consider  whether  this  position 
has  merit  in  it. 

1  The  assignment  of  Lucas  and  McDuffie  to  Cohen  re- 
cites that  it  is  made  for  and  in  consideration  of  the  sum  of 
14,331},  and  in  the  agreed  statement  of  facts  it  appears 
that  full  value  was  paid  by  Cohen  for  the  property.  Lucas's 
debt  to  Cohen  was  11,600,  and  some  interest  thereon.  Mc- 
Daffie's  debt  to  Mrs.  Reese,  assumed  by  Cohen,  was  12,625, 
and  bterest.  These  sums  added  together  make  the  consid- 
eration expressed  in  the  assignment  Tbe  facte  stated  amount 
to  prima  facie  proof  that  this  consideration  was  the  actual 
value  of  the  property  sold  to  Cohen.  From  no  other  source 
in  the  record  is  any  light  thrown  upon  this  question,  except 
the  statement  that  all  these  parties  acted  in  perfect  honesty 
and  without  fraud.  These  things  being  true,  the  presumption 
arises  that  the  goods  were  bought  at  a  fair  price.  To  assume 
otherwise,  in  the  light  of  the  facts,  would  be  mere  conjecture. 
Moreover,  if  Cohen  actually  paid  more  for  the  goods  than  they 
were  worth,  it  is  quite  certain  he  would  have  taken  pains  to 
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maka  this  exceedingly  important  fact  appear.  Taking  th* 
ease,  therefore,  aa  it  Btands,  it  eeems  that  Lucas  parted  with 
bis  half  of  the  firm  assets  for  a  consideration  materially  less 
than  its  actual  value;  and  to  the  extent  of  the  difference  be- 
tween such  yalue  and  the  amount  of  the  debt  he  owed  Coheii, 
this  action  on  his  part  amounted  in  law  to  a  donation  of  so 
much  of  his  property  to  his  partner,  McDuffie,  and  was  yoid 
as  to  creditors. 

The  entire  record  of  the  case  was  not  sent  up,  and  we  are 
therefore  unable  to  ascertain  what  the  pleadings  contain;  but 
for  the  reasons  stated  above,  we  think  the  verdict  was  wrong, 
and  that  the  court  erred  in  refusing  a  new  triaL 

Judgment  reversed. 

FA1THSB8BIF-— SaU  CV  FiBM  ASSETS   TO  PaT    IvDIVIDVAL   DkvT.  —  Ai 

aguntt  •  genanl  oreditor  of  a  solreiit  pftrtnership,  one  of  the  firm  may*  with 
tlw  consent  of  his  oopartnen^  make  an  abeolnte  transfer  of  the  entire  fira 
asMts  to  pay  his  debtsi  Sckmidtapp  v.  Ourrie^  56  Miee.  597;  30  Am.  Bcp, 
530,  end  note;  note  to  Arnold  r,  Hagermant  14  Am.  St  Rep.  725;  Damn  t. 
AtMnMn,  124  HI.  474;  7  Am.  St.  Rep.  373,  and  extended  note;  note  to  Oae- 
wm  T.  JUfMlwy,  7  Am.  St.  Bep.  41.  One  partner  cannot^  withoat  the  eooaeet 
of  the  others,  use  the  fonds  of  the  partnership  to  pay  his  indiTidosl  debli: 
JfanseS  T.  St.  PmU  Truit  Oa.,  45  Minn.  485;  22  Am.  Sk  Rep.  74%  and  note; 
Omiir.  Baekm,  45MiBii.  17a 
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Gborqia  Bailwat  Company. 

[87  Qboboia,  Stf.) 

WaTIROOUBSKS  —  LAHD-OWNUia  LlABZUTT    lOB    DlVBRTOro    OVBRILOW.— 

A  land-owner  on  the  bank  of  a  river  who  ereots  on  his  own  land  aa  is- 
bankment  whioh  increases  the  overflow  in  times  of  flood  upon  the  kmdi 
of  the  opposite  proprietor^  to  the  injury  of  the  Utter,  is  liable  in  damsgw 
therefor. 

WaTBBOOUBSBS  — OVMRILOW    MOT   SUBVACB    WaTBE — LlABIUTT    WOtL   0B» 

smuoTiNO  OvSBiLOW  BT  Railboad  Bkbamkmxmt.  — The  snrplns  waton 
of  a  rirer  or  wateroonrse  in  time  of  flood  do  not  oease  to  be  part  of  Um 
watereonrse  and  become  surface  water  when  they  naturally  speed  over 
the  adjacent  lowlands  withoat  well-defined  banks  or  channels,  so  loog 
as  they  eventnally  retnm  to  and  are  discharged  through  the  channel  e( 
■noh  watercourse;  and  a  railroad  company  is  liable  in  damages  for  obsteuet* 
ing  iooh  waters  by  an  embankment  on  its  own  land,  thus  throwing  exceM- 
Ire  waters  upon  the  land  of  an  adjacent  or  opposite  owner,  to  his  injury. 

AanoM  to  recover  damages  for  excessive  overflow  of  landa^ 
alleged  to  have  been  caused  by  an  embankment  erected  by  the 
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dtEmdant  raflioad  oompanj.  Said  railroad  company  erected 
ambaiikmeni  for  its  track  along  the  margin  and  on  the 
Bide  of  a  river,  thereby  cauaing  its  accumulated  waters, 
in  times  of  flood,  which  had  previously  escaped  on  that  side, 
to  overflow  the  land  on  the  opposite  side  of  the  river  to  a 
greater  extent  than  it  bad  done  before,  thus  causing  a  greater 
injury.  The  plaintiff  was  a  land-owner  on  the  side  of  the  river 
oppodte  to  the  railroad  embankment  A  demurrer  to  his 
declaratioD  was  sustained,  and  he  appealed. 

Attfift  Ouerry  and  Hall^  for  the  plaintiff. 

Baeom  and  Ruiktrford^  for  the  defendant 

LmcpKm,  J.  The  precise  question  in  this  case  is,  whether 
the  owner  of  land  on  the  bank  of  a  river  can,  without  liability, 
erect  on  bis  own  land  an  embankment  which  increases  the 
overflow  in  times  of  flood  upon  the  lands  of  the  opposite  pro- 
prietor, to  the  injury  thereof;  or  is  there  any  duty  for  each 
owner  to  receive  upon  his  land  the  share  allotted  it  by  nature 
of  the  flood  waters  of  the  river.  It  is  contended  by  defend- 
ant's counsel  that  the  overflow  from  a  river  in  time  of  flood  or 
freshet  is  surface  water,  against  which,  by  the  common  law,  a 
man  may  protect  himself  without  regard  to  the  consequences 
to  his  neighbor.  Many  cases  cited  by  him  make  a  distinction 
between  the  common  law  and  the  civil  law  as  to  surface  water, 
the  former  allowing  the  land-owner  to  dispose  of  it  in  any 
way,  the  latter  restraining  him  from  so  using  it  as  to  injure 
Ub  neighbor's  tenement..  There  is  authority  to  show  that 
there  is  no  difference  between  the  common  and  the  civil  law 
in  this  respect,  but  that  the  common  follows  the  civil  law: 
QiOhank  v.  Madison  Co.  R.  R.  Co.,  49  III.  484;  95  Am.  Dec. 
627;  OormUy  v.  Sanford,  52  III.  158;  and  the  able  opinion  in 
Bogd  V.  ConUtfi,  64  Mich.  583;  52  Am.  Rep.  831.  There  is 
much  conflict  in  the  American  cases  (Washburn  on  Ease- 
ments, 485,  *353,  et  seq.),  the  majority  of  the  states  seeming 
to  follow  the  so-called  civil-law  rule.  Thus  it  is  material  to 
eoorider  whether  the  overflow  as  above  stated  is  properly 
elaseed  with  surface  water.  This  depends  upon  the  configu- 
ration of  the  country  and  the  relative  position  of  the  water 
after  it  has  gone  beyond  the  usual  channel.  If  the  flood 
water  beoomes  severed  from  the  main  current,  or  leaves  the 
stream  never  to  return,  and  spreads  out  over  the  lower  ground, 
it  has  become  surface  water.    But  if  it  forms  a  continuous 
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body  with  the  water  flowing  in  the  ordinary  channel,  or  if  i» 
departs  from  such  channel  animo  revertendi^  presently  to  re- 
tarn,  as  by  the  recession  of  the  waters,  it  is  to  be  regarded  at 
still  a  part  of  the  river.  The  identity  of  a  river  does  not 
depend  upon  the  volume  of  water  which  may  happen  to  flow 
down  its  course  at  any  particular  season.  The  authwitieB 
hold  that  a  stream  may  be  wholly  dry  at  times  without  kdng 
the  character  of  a  watercourse.  So,  on  the  other  hand,  it 
may  have  a  *' flood-channel  •'  to  retain  the  surplus  waters 
until  they  can  be  discharged  by  the  natural  flow.  The  loir 
places  on  a  river  act  as  natural  safety-valves  in  times  of 
freshet,  and  the  defendant  claims  the  right  to  stop  up  one  of 
these  without  liability  for  ensuing  damage. 

The  English  cases  on  the  question  are  not  numerous, 
though  from  the  decisions  and  dicta  of  the  judges,  the  law 
appears  to  be  well  understo()d  and  settled.  In  Bex  v.  Pagham 
Commisrioneray  8  Bam.  &  0.  866,  it  was  held  that  an  owner 
of  land  on  the  seashore  could  erect  works  to  protect  his  land 
from  encroachments  by  the  sea,  without  liability  for  damage 
inflicted  on  his  neighbor.  The  sea  was  called  a  *'  common 
enemy,"  against  which  each  might  fortify  at  will.  It  ap- 
peared in  Bex  v.  Trafford^  1  Bam.  &  Adol.  874,  that  a  canal 
had  been  built  by  authority  of  Parliament,  and  carried  across 
a  river  and  the  adjoining  valley  by  means  of  an  aquedact 
and  an  embankment  containing  several  arches.  A  brook  fell 
into  the  river  above  its  point  of  intersection  with  the  canal. 
In  times  of  flood,  the  water,  which  was  then  penned  back  into 
the  brook,  overflowed  its  banks,  and  was  carried,  by  the  nat* 
ural  level  of  the  country,  through  the  arches  into  the  river, 
doing  much  mischief  to  the  lands  over  which  it  passed.  Tbe 
aqueduct  was  sufficiently  wide  for  the  passage  of  the  river  at 
all  times  but  those  of  high  flood.  The  occupiers  of  the  in* 
jured  lands  adjoining  the  river  and  brook,  for  the  protection 
thereof,  erected  banks  (called  ** fenders")  so  as  to  prevent 
the  flood  water  from  escaping;  consequently,  the  water,  in 
time  of  flood,  came  down  in  so  large  a  body  against  the  aqoe* 
duct  and  canal  as  to  endanger  them  and  obstruct  the  naviga* 
tion.  The  fenders  were  not  unnecessarily  high,  and  withont 
them  many  hundred  acres  of  land  would  be  exposed  to  in* 
undation.  It  was  held  that  the  defendants  were  not  justified, 
under  these  circumstances,  in  altering  for  their  own  benefit 
the  course  in  which  the  flood  water  had  been  accustomed 
to  run;  that  there  was  no  difference  in  this  respect  between 
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flood  water  and  an  ordniary  stream;  that  an  action  woold 
haye  Iain  at  the  suit  of  an  individual,  and  consequently  that 
an  indictment  lay  where  the  act  affected  the  public.  The 
ooovictioii  was  accordingly  sustained.  The  doctrine  of  R$z 
▼.  Pa^^oM  Commissioners^  8  Barn.  A  C.  855,  was  sought  to  be 
oxteidad  to  this  case,  but  Tenterden,  G.  J.,  who  had  rendered 
the  deeiBion  in  that  case,  said:  **  It  has  long  been  established 
that  the  ordinary  course  of  water  cannot  be  lawfully  changed 
or  obatnicted  for  the  benefit  of  one  class  of  persons,  to  the 
injtiiy  rf  another.  Unless,  therefore,  a  sound  distinction  can 
be  made  between  the  ordinary  course  of  water  flowing  in  a 
bounded  channel  at  all  usual  seasons,  and  the  extraordinary 
eoane  which  its  superabundant  quantity  has  been  accustomed 
to  take  at  particular  seasons,  the  creation  and  continuance  of 
thaw  fenders  cannot  be  justified.  No  case  was  cited,  or  has 
been  found,  that  will  support  such  a  distinction.    The  Pag- 

bam  case  •  •  •  •  is  of  a  very  different  kind In  the  one 

caee,  the  water  is  prevented  from  coming  where,  within  time 
of  memory  at  leasts  it  never  had  come;  in  the  other,  it  is  pre- 
^pented  from  passing  in  the  way  in  which,  when  the  occasion 
happened,  it  had  been  always  accustomed  to  pass.''  This 
leems  to  be  an  anthoritative  enunciation  of  the  oommon  law. 
Mentiei  t.  Breadatbane,  8  Bligh,  414,  is  directly  in  point,  but 
was  determined  by  the  law  of  Scotland.  Yet  the  lord  chan- 
cellor said:  **  It  is  clear,  beyond  the  possibility  of  a  doubts 
that  by  the  law  of  England,  such  an  operation  could  not  be 
carried  on.  The  old  course  of  the  flood  stream  being  along 
certain  lands,  it  is  not  competent  lor  the  proprietors  of  those 
lande  to  obstract  that  old  course,  by  a  sort  of  new  water-way, 
to  the  prejudice  of  the  proprietor  on  the  other  side.^  In 
ittonMy-0MMraI  T.  Earl  of  Lonsdale,  L.  B.  7  Bq.  887,  20  L.  T. 
M,  it  was  attempted  to  extend  the  sea  doctrine  to  the  case  of 
a  tidal  river,  bat  Vice-Chanoellor  Halins  refused  to  so  extend 
it,  on  the  authority  of  Menties  v.  Breadaibane,  8  Bligh,  414, 
lajing  that  Lord  Eldon  put  that  case  upon  the  general  law 
of  England.  In  Hason  v.  Shrewsbury  etc.  R.  R.  Oo.^  L.  R.  6 
Q.  B.  681,  we  find  a  dutfuni  by  Blackburn,  J.,  as  follows: 
^Before  the  canal  was  made,  the  person  whose  estate  the 
phdntiff  now  has  had  the  ordinary  rights  and  liabilities  of  a 
riparian  owner  on  the  banks  of  a  natural  stream.  He  was 
entitled  to  have  the  water  flow  to  him  in  Its  natural  state,  so 
fsr  as  that  was  a  benefit,  as,  for  instance,  to  turn  his  mill  or 
water  his  cattle;  and  he  was  bound  to  submit  to  receive  the 
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water,  so  far  as  it  was  a  nuisance,  as  by  its  tendency  to  flood 
his  lands."  Lawrence  v.  Great  Northern  Ry  Co.y  4  Eng.  L  & 
Eq.  265,  16  Com.  B.  643,  is  considerably  in  point.  A  railway 
was  constructed  across  certain  lowlands  adjoining  a  river, 
over  which  the  flood  waters  used  to  spread  themselveSi 
These  lowlands  were  separated  from  the  plaintiff's  lands  by 
a  bank,  constructed  under  certain  drainage  acts,  which  pro- 
tected the  plaintiff's  lands  from  floods.  By  the  constructioa 
of  the  railway,  the  flood  waters  could  not  spread  tbemselra 
as  formerly,  but  were  penned  up,  and  flowed  over  the  bank 
upon  the  plaintiff's  lands.  It  was  held  that  an  action  would 
lie  against  the  company  for  the  injury.  Patterson,  J.,  said: 
"  Prima  fa^  this  would  give  the  plaintiff  a  cause  of  action, 
and  the  question  is,  whether  the  company  are  protected  by 
their  act,"  a  question  which  cannot  arise  in  our  law. 

In  connection  with  the  cases  of  Rex  v.  Trafford^  1  Bam.  i 
Adol.  874,  and  Lawrence  v.  Great  Northern  Efy  Co.^  4  Eng.  L 
&  Eq.  265,  16  Com.  B.  643,  it  must  be  borne  in  mind  that  the 
first  obstruction  of  the  flood  waters  there  mentioned  is,  in 
England,  justified  by  the  statute  authorizing  it,  and  there- 
fore stands  on  much  the  same  footing  as  a  natural  obstruc- 
tion; but  the  liability  of  the  other  party,  who  erected  the  sec- 
ond obstruction  without  statute  authority,  springs  from  the 
common  law.  No  English  authority  has  been  found  to  oon* 
trovert  these  principles;  but  the  text-writers  recognize  them 
as  settled  law:  Woolrych  on  Waters,  218;  78  Law  Lib.  212; 
Crabb  on  Real  Property,  sec.  420;  54  Law  Lib.  263;  Michael 
and  Will  on  Oas  and  Water,  213,  214,  666^  London  ed.  1884; 
Angell  on  Watercourses,  sees.  833,  334;  Gould  on  Waters, 
sees.  160,  209. 

In  grouping  the  American  cases,  those  tending  to  sustain 
the  contention  of  defendant  in  error  will  first  be  stated.  Taylor 
v.  Fickasj  64  Ind.  167, 81  Am.  Rep.  114,  was  much  relied  upon. 
There  the  injury  was  caused  by  the  obstruction  of  the  passage 
of  drifb-wood,  both  owners  being  on  the  same  side  of  the  river, 
and  the  lower  owner  having  planted  a  row  of  trees  along  the 
dividing  line.  The  opinion,  it  is  true,  treats  overflow  in  flood 
times  as  surface  water;  but  it  will  be  noticed  that  nothing  if 
said  or  decided  about  changing  the  course  of  the  water.  The 
facts  are  obviously  diflerent  from  those  in  the  present  case. 
In  Cairo  etc.  R.  R.  Co.  v.  SUvens^  73  Ind.  278,  38  Am.  Rep. 
139,  the  plaintifif's  land  was  between  the  river  and  the  rail* 
road  embankment.     The  overflow  is  treated  as  surface  water, 
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and  the  road  held  not  liable.  But  it  would  seem  that  the 
water  doing  the  damage  had  left  the  river  never  to  return. 
ShtUjyvaU  eU.  Turnpike  Co.  y.  Oreen,  99  Ind.  205,  follows  the 
last  case.  The  turnpike  was  flooded  because  of  an  embank- 
ment erected  by  Green  to  protect  bis  land  from  overflow,  both 
parties  being  on  the  same  side.  It  was  held  that  the  company 
could  not  recoyer.  But  note  that  the  court  adverts  to  the  fact 
that  the  company  did  not  own  the  soil  over  which  the  pike 
ran,  but  merely  bad  an  easement  therein.  MeCormiek  y.  KaU" 
9aseU.B.JL  Co.y  57  Ma  433,  can  also  be  distinguished.  Here 
the  overflowing  water  left  the  stream  permanentlyi  and  en- 
tered a  pond  formed  thereby  and  by  other  surface  water,  the 
draining  of  which  pond  caused  the  injury  sued  for.  In  Shane 
V.  Kanm  etc.  R.  R.  Co,,  71  Mo.  237,  86  Am.  Rep.  480,  the 
overflow  is  apparently  treated  as  surface  water,  although  it 
had  a  way,  throagh  a  slough,  back  into  the  stream.  But  the 
court  applied  the  civil  law,  and  held  the  railroad  liable.  This 
case,  together  with  that  of  McCormick  y.  Kansas  etc.  R.  R.  Co., 
70  Ho.  359,  35  Am.  Rep.  431,  is  overruled,  in  so  far  as  the 
dvQ  law  was  followed,  by  Abbott  y.  Kansas  etc.  R.  R.  Co.,  83 
Ma  271,  53  Am.  Rep.  581,  and  the  common  law  as  to  surface 
water  returned  to.  In  this  last  case  it  is  said  that  the  court 
in  the  Sbane  case  treated  the  overflow  as  part  of  the  stream, 
and  therefore  that  the  decision  was  correct  on  common-law 
priodplee.  In  the  Abbott  case  the  court  expressly  assumes 
the  waters  to  be  surface  waters;  it  seems  they  escaped  from 
the  bed  of  the  creek,  and  flowed  over  the  lands  without  any 
return. 

LanA  y.  Reetamation  Diet,  73  Cal.  125, 2  Am.  St.  Rep.  775,  is 
not  much  in  point.  The  defendant  was  a  public  corporation 
for  the  purpose  of  reclaiming  the  lowlands  protected  by  the  em* 
bankment  which  closed  up  a  slough  through  which  an  incon- 
siderable part  of  the  flood  waters  escaped  into  a  natural  basin. 
The  plaintiff's  land  lay  two  miles  below  on  the  opposite  side. 
The  court  applied  the  sea  doctrine  of  the  common  law,  and 
held  the  company  not  liable.  But  the  decision  is  mainly 
i^ted  on  another  ground,  namely,  that  the  corporation  was 
not  liable  as  for  exercising  the  right  of  eminent  domain.  And 
in  view  also  of  the  concurring  opinions,  the  case  is  weak  on 
the  question  inyolved  in  the  case  at  bar.  See  below  for  an 
ttrlier  decision  by  the  same  court  looking  another  way,  not 
noticed  in  the  case  above.  In  Hoard  y.  Des  Moines,  62  Iowa, 
826,  the  plaintiff's  land  was  between  the  river  and  the  em- 
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bankment)  and  it  was  held  that  the  plaintiff  had  no  right  to 
haye  the  flood  waters  from  the  river  pass  over  his  land  onto 
that  of  another,  although  they  finally  joined  the  river  again 
at  a  point  farther  down. 

At  first  view,  Moyer  v.  New  York  Cent  etc.  A  R.  Oo^  88 
N.  Y.  351,  seems  to  support  the  defendant's  position.  Bat  a 
close  examination  shows  otherwise.  The  complaint  avemd 
that  the  damage  was  caused  by  the  railroad  building  an  em- 
bankment  on  the  opposite  side  of  the  river.  Evidence  was 
offered  and  objected  to,  to  show  damage  caused  by  raising  tho 
tracks;  it  was  admitted,  the  railroad  excepting.  The  referree 
included  in  his  finding  for  the  plaintiff  the  damages  oannd 
by  raising  the  tracks,  as  to  which  the  complaint  alleged  noth- 
ing, thus  tainting  the  whole  finding  with  illegality.  The 
judgment  was  reversed  for  the  error  in  admitting  said  evi* 
dence,  and  in  said  finding.  The  court  say,  the  defendant,  u 
a  matter  of  law,  would  not  be  liable  for  consequential  dam- 
ages caused  by  the  raising  of  the  embankment  on  theoom- 
pany's  own  land  in  a  proper  and  workmanlike  manner,  citing 
BeUinger  ▼.  New  York  Central  R.  R.  Co.,  28  N.  Y.  47.  This 
case  bases  the  freedom  from  liability  upon  the  legislative 
authority,  but  concedes  that  a  private  individual  would  be 
liable  under  the  same  conditions.  In  our  law,  the  railroad 
occupies  no  better  position  in  this  respect  than  the  private 
individual.  * 

Now  will  be  stated  the  American  cases  going  to  show  that 
the  defendant  is  liable,  if  it  has  erected  the  obstruotion  to  the 
flood  waters  of  the  river  as  complained  of  in  this  case.  The 
surplus  waters  do  not  seem  to  be  part  of  the  river  when  ther 
spread  over  the  adjacent  low  grounds,  without  well-defined 
banks  or  channel,  so  long  as  they  form  with  it  one  body  of 
water  eventually  to  be  discharged  through  the  channel  proper. 
Thus  it  is  held,  where  the  waters  of  a  stream  disperse  them- 
selves  over  low  ground,  without  any  well-marked  course,  but 
gather  up  lower  down  into  a  defined  channel,  they  are  not  8n> 
face  water  while  in  the  dispersed  state,  and  interference  with 
them  then  gives  the  injured  party  a  right  of  action:  Maeomher 
V.  Godfrey,  108  Mass.  219;  11  Am.  Rep.  849;  GiOeU  r.  John- 
mm,  80  Conn.  180;  Brieeoe  r.  Droright,  11  Ir.  C.  L.  250;  Wat 
y.  Tayloff  16  Or.  165.  But  if  it  were  conceded  that  the  over- 
flow is  surface  water,  it  would  certainly  cease  to  be  such  when 
turned  back  into  the  stream  by  the  defendant's  obstruction: 
SiiUem  T.  Chicago  etc.  By  Co^  74  Iowa,  659;  7  Am.  St  Bep. 
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501;  Moore  y.  Chicago  eU.  Ry  Co.,  75  Iowa,  263;  Jo/nu  t.  Hwn^ 
1I0M1H  55  Ma  462;  Mis$i$sippi  etc.  B.  IL  Co.  ▼.  Archibald,  67 
Miss.  38.  UDder  these  authorities,  this  declaration  might  be 
BiiBtained  as  complaining  that  the  defendant  prevented  the 
flood  waters  from  becoming  sorfooe  waters,  and  threw  them 
Uek  across  the  river  upon  plaintiff's  land:  See  farther,  as 
to  sorfaoe  water,  17  Cent  L.  J.  42,  62;  Angell  on  Water- 
eonnnB,8ecs.  108  a  et  seq.;  Gould  on  Waters,  sees.  263  et  seq. 
Bat  it  is  not  necessary  to  take  this  view,  as  the  following 
aotborities  show  the  defendant  to  be  liable  under  the  alleged 
£mI8:— 

Where  the  effisot  of  the  defendant's  dike  was  to  retain  on 
the  land  of  the  plaintiff  flood  waters  from  the  riyer  longer 
than  they  would  otherwise  remain,  the  injury  was  held  aotion- 
sble,and  the  deonnrrer  overruled:  Montgomery  v.  LockCy  11  Pac. 
Bqi.  874  (CaL  Aug.  80, 1886).  Where,  in  a  freshet,  the  stream 
hn^  over  one  af  its  banks,  carrying  a  part  of  it  away,  it  was 
hdd  that  the  owner  might  replace  the  bank  with  a  dam,  pro- 
vided he  did  not  build  higher  than  the  original  bank,  or  other- 
wise eaose  the  water  to  flow  differently  from  the  natural  flow: 
ficm  V.  fimiey,  69  Barb.  66.  ^  It  is  well  settled  that  every 
psrsoB  through  whooe  land  a  stream  of  water  flows  may  con- 
■tmet  embankments  and  other  guards  on  the  bank  to  prevent 
thsstnam  washing  the  bank  away  and  overflowing  and  injuring 
Us  land.  But  in  doing  this,  he  must  be  careful  so  to  construct 
them  as  not  to  throw  the  water  upon  his  neighbor's  lands 
vhoe  it  would  not  otherwise  go  in  ordinary  floods.  If  be 
don,  he  will  bo  liable  lor  the  injury ":  Wallace  v.  Drew,  59 
Barh.  418.  There  is  no  distinction  in  principle  or  authority 
between  obetmoting  the  flow  of  a  stream  at  its  ordinary  level 
and  in  time  of  flood:  Burwell  v.  Hobeofi,  12  Qratt.  322;  65  Am. 
Doe.  847.  This  case  is  in  point,  and  holds  the  defendant  lia- 
ble. Another  case  in  point  is  Crawford  v.  Rambo,  44  Ohio  St 
S79,  holding  that  flood  water  is  not  surface  water,  and  that 
intsrfmnce  therewith  gives  a  right  of  action.  So  Byrne  v. 
KsAMpolis  ete.  Bfy  Co.,  88  Minn.  212,  8  Am.  St.  Rep.  668, 
holds  that  overflow  in  times  of  high  water  is  not  surface  water, 
and  the  railroad  is  liable  for  obstruction  ol  such  water  by  an 
embankment  erected  on  its  own  land.  Bee  also  Rau  v.  Min* 
Moto  VaLR.R.  Co^  18  Minn.  442,  where  the  railroad  made 
en  extensive  excavation  on  its  own  land,  into  which  overflow 
waters  from  the  Mississippi  River  entered,  to  the  damage  of 
sa  adjoining  owner.     The  railroad  was  liable.     Qerrieh  v« 
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dough,  48  N.  H.  9, 97  Am.  Bee.  561, 2  Am.  Rep.  165,  and  noteB, 
and  Tathill  v.  Scott,  43  Vt  525,  5  Am.  Rep.  SOl^  seem  not  to 
involve  the  question  as  to  the  action  of  the  water  in  times  of 
flood,  but  are  adverse  to  defendant  as  far  as  they  go.  In  Ca^ 
riger  y.  East  Tenn.  etc.  R.  R.  Co.,  7  Lea,  388,  the  railroad  em- 
bankment did  not  affect  the  usual  flow  of  the  streams,  but 
obstructed  the  flood  channel,  and  threw  the  excessive  waten 
upon  the  plaintiff's  lands.  This  same  defendant  contended 
that  they  were  surface  waters,  which  it  had  a  right  to  obstrQcl 
The  trial  court  gave  judgment  for  the  defendant,  holding  **  that 
the  overflow  in  question  resulted  from  accumulations  of  sur- 
face water  caused  by  extraordinary  rains,  and  that  the  law 
relating  to  surface  water,  and  not  that  of  running  streams, 
governs  the  case.''  The  supreme  court  said:  '^  The  question 
to  be  determined  is,  Is  this  such  surface  water  as  to  relieve 
the  defendant?  •  •  •  •  The  springs  and  their  branches  are 
never-failing,  and  flow  off  in  a  northward  direction  toward  the 
farm  of  plaintiff.  In  ordinary  times,  they  find  outlets  through 
the  caverns  or  sinks  in  the  earth;  in  extraordinary  times, 
their  volumes  are  too  great  for  the  usual  place  of  discharge. 
These  springs  and  branches  are  sometimes  large,  and  some- 
times small;  still  they  are  the  same  springs  and  branches,  re- 
quiring, as  all  running  streams  do,  sometimes  less  and  at 

other  times  more  surface  for  their  escape If  the  em* 

bankraent  had  been  erected  in  a  valley  near  a  low  bank  of 
the  river,  which  overflowed  at  high  tide,  but  escaped  in  one 
passage,  so  as  not  to  materially  injure  adjoining  lands,  bnt  if 
obstructed  by  the  embankment,  would  overflow  and  damage, 
as  in  this  case,  we  think  it  would  not  be  insisted  that  it  was 
not  obligatory  on  the  defendant  to  build  a  culvert  to  prevent 
damage  that  must  certainly  come  with  the  high  tide.  Is  there 
a  difference  in  reason  as  to  the  case  put  and  the  one  at  barf 
We  think  not.  While  they  may  not  be  so  frequent,  the  ove^ 
flows  from  the  branches  are  as  certain  as  those  from  the  river; 
one  is  as  certainly  a  constant  running  stream  as  the  other. 
•  •  •  •  It  is  no  defense  for  it  to  say  that  it  was  only  in  ex- 
traordinary times  the  injuries  now  complained  of  could  result 
The  rises  in  the  waters  had  for  all  time  occurred  at  intervals 
before  the  building  of  the  road,  and  it  was  to  be  conclusively 
presumed  that  they  would  occur  afterwards  from  similar 
causes."  The  court  entered  judgment  for  the  plaintiff.  Thii 
is  a  stronger  case  than  the  one  now  to  be  decided.  Counsel 
for  defendant  ably  and  strenuously  insist  that  the  common, 
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and  not  the  civil,  law  be  applied  to  this  case.  The  above  aa- 
thorities  prove  that  the  common  law  does  not  regard  the  waters 
bere  complained  of  as  mere  surface  water,  but  as  a  part  of  the 
river.  The  civil  law  might  be  more  favorable  to  the  defend- 
ant's case;  for  it  seems  to  regard  the  flood  waters  of  a  river  as 
a  common  enemj,  against  which  each  riparian  owner  may 
boild  defenses  with  impunity:  MaUhoi  v*  Pugh^  80  La.  Ann. 
1359,  dting  authorities. 

Tbe  defendant  also  claims  that  the  question  is  settled  by  an 
act  of  the  l^slature,  and  cites  section  2232  of  the  code.  That 
section  says:  "All  persons  owning,  or  who  may  hereafter  own, 
lands  on  any  watercourses  in  this  state  are  authorized  and 
empowered  to  ditch  and  embank  their  lands,  so  as  to  protect 
the  same  from  freshets  and  overflows  in  said  watercourses; 
provided  always,  that  the  said  ditching  and  embanking  does 
not  divert  said  watercourse  from  its  ordinary  channel,  but 
nothing  shall  be  so  construed  as  to  prevent  the  owners  of  land 
from  diverting  unnavigable  watercourses  through  their  own 
lands."  This  contention  may  be  answered  in  three  ways: 
1.  The  declaration  in  this  case  distinctly  alleges  that  the 
defendant  did  divert  the  river  from  its  ordinary  channel,  for 
which  act  the  statute  affords  no  shadow  of  protection.  2. 
The  allegations  of  the  declaration  do  not  show  that  defendant 
embanked  its  land  "  so  as  to  protect  the  same,"  but  constructed 
an  embankment  on  which  to  lay  its  track,  without  regard  to 
any  consequences  of  benefit  or  injury  to  the  contiguous  country. 
3.  The  construction  long  ago  and  repeatedly  put  by  this  court 
on  the  last  part  of  the  section,  which  says  "nothing  shall  be 
so  construed  as  to  prevent  the  owners  of  land  from  diverting 
unnavigable  watercourses  through  their  own  lands/'  necessi- 
tates the  conclusion  that  this  whole  statute  is  not  alterative, 
bat  only  declaratory  of  the  common  law.  In  other  words,  the 
legislature  did  not  intend  to  give  riparian  owners  the  privilege 
of  ditching  or  embanking  their  lands,  or  of  diverting  unnavi- 
gable watercourses,  so  as  to  Injure  neighboring  proprietors, 
without  liability  therefor.  Indeed,  the  power  of  the  legislature 
io  to  alter  the  oommon  law  is  expressly  denied  in  Persona  v. 
BSl,  38  Qa.  Bupp.  148.  And  in  Cheeves  y.  DanieUy,  80  Ga.  118, 
the  same  Tiew  is  taken  as  to  the  intention  of  the  legislature  in 
passing  this  act.  It  is  true,  these  cases  deal  with  the  diversion 
of  an  unnavigable  stream,  but  it  would  be  absurd  to  impute 
to  the  legislature  two  conflicting  intentions  in  the  same  act. 
And  the  ground  taken  in  Persons  v.  Hill,  38  Oa.  Supp.  143,  will 
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equally  well  support  the  same  role  of  construction  as  to  the 
other  branch  of  the  statute.  The  facts  in  Persona  y.  HiU^  33 
Ga.  Supp.  143,  require  notice.  The  owners  were  on  the  same 
side  of  the  Flint  River,  into  which  Beaver  Creek  emptied  aft«r 
passing  through  the  defendant's  land.  By  mntual  agreement 
between  the  upper  owner  (plaintiff)  and  the  lower  owner 
(defendant),  the  expense  being  also  shared,  an  embankment 
was  erected  along  the  river  to  keep  back  the  flood- waters 
which,  from  the  facts  of  the  case,  seemed  to  have  this  oourae, 
that  is  to  say,  coming  out  on  plaintiff's  land,  they  flowed 
across  the  same  and  over  defendant's  land  into  the  creek  by 
which  they  would  empty  back  into  the  river.  The  embank* 
ment  not  being  kept  up  according  to  the  agreement,  defend- 
ant proposed  to  protect  himself  by  diverting  the  creek  through 
a  canal  on  his  own  land  to  the  river  and  building  an  embank* 
ntent  along  his  side  of  the  canal.  This  canal  would  make  an 
opening  through  the  high  bank  of  the  river,  and  with  the  em- 
bankment, would  allow  and  cause  the  high  waters  to  back  up 
on  plaintiff's  land.  This  court  granted  an  injunction  against 
the  construction  of  the  canal,  but  allowed  the  defendant  to 
continue  the  embankment  One  great  difEerenca  firom  the 
present  case  might  be  found  in  the  agreement  for  considera* 
tion  to  have  the  common  protection  of  the  first  embankment: 
See  Savannah  etc.  Ky  v.  Lawton,  75  Ga.  192.  Bnt  at  any  rate, 
the  decision  does  not  contemplate  that  defendanfa  individual 
embankment  would  injure  the  plaintiff's  land,  such  an  i^fe^ 
ence  being  inconsistent  with  the  plain  language  of  the  opbioa 
on  page  147. 

There  is  another  section  of  the  code,  not  cited  or  discussed 
in  the  argument,  which  deserves  mention  in  this  connection: 
'^  No  person  shall  be  permitted  to  make  or  keep  up  any  dun 
to  stop  the  natural  course  of  any  water,  so  as  to  overflow  tho 
lands  of  any  other  person,  without  his  consenti  nor  shall  my 
person  stop  or  prevent  any  water  from  running  off  of  any  per> 
son's  field,  whereby  such  person  may  be  prevented  from  plant- 
ing in  season,  or  receive  any  other  injury  thereby,  nor  so  as  to 
turn  the  natural  course  of  any  water  from  ona  channel  or 
6wamp  to  another,  to  the  prejudice  of  any  person":  Code,  see. 
1607.  This  statute  was  passed  September  29,  1773,  and  ap- 
parently revived  by  the  act  of  February  25, 1784  (Marbury 
nnd  Crawford's  Digest,  404),  being  recogniaed  by  subseqaent 
amendments,  and  by  the  codes:  Acts  1855-56,  p.  12;  Acts 
I  SG5<G6,  p.  27.    It  is  put  in  the  code  under  tha  head  ''  Culti* 


May,  189L]    O'Comhsll  «.  East  Tbnn.  etc.  B't  Ca        257 

Tation  of  Bioe,"  bot  from  reading  the  original  act  (Marlmry  and 
Crairford's  IMgeat^  178),  it  is  by  no  means  clear  that  it  was 
intended  to  apply  only  on  rioe  fiirms.  Neither  the  title  nor 
the  body  of  the  act  contains  the  slightest  intimation  to  that 
effect.  Its  terms  are  as  broad  and  general  as  they  well  could 
be.  The  preamblOi  it  is  true,  in  stating  the  mischiefs  to  be 
remedied,  desoribes  such  as  probably  were  common  in  the 
localities  where  rice  was  cnltiyated,  though  even  here  there  is 
00  distinct  allnsion  to  rice  culture.  These  mischiefs  may,  as 
a  maUer  of  bistory«  having  occasioned  the  enactment  of  the 
atatnteL  Bnt  might  not  the  legislature  have  deemed  it  wise  to 
paaa  a  general  law,  applicable  in  all  portions  of  the  state  where 
fiimilar  mischiefis  were  likely  to  happen  f  It  is  not  inconsis- 
tent with  the  purpose  of  an  act  for  curing  a  special  class  of 
miachiefs  to  provide  therein  a  remedy  at  the  same  time  for  all 
mischiefs  of  that  genus.  On  the  contrary,  that  would  be  a 
highly  proper  mode  of  legislation.  If  the  preamble  is  not  to 
be  given  a  controlling  and  reatrictiye  effect,  this  act  alone 
would  completely  and  effectually  dispose  of  the  present  case, 
as  the  declaration  alleges  acts  by  the  defendant  which  violate 
the  law  in  question  if  it  was  intended  to  have  a  general  appli- 
cation. But  since  it  is  unnecessary  for  the  purposes  of  this  case 
to  measure  the  extent  of  this  statute,  the  question  is  not  de- 
cided, espedallj  as  it  deserves  more  argument  and  considera* 
tion. 

It  was  urged  in  the  argument  that  the  law  ought  to  6ncour- 
2ge  the  reclaiming  and  improvement  of  lands  which  are  sub- 
ject to  injury  from  the  natural  action  of  floods  and  surface 
vrater;  and  it  is  surprising  to  find  this  argument  unquestion- 
ably relied  upon  in  many  cases  which  are  supposed  to  follow 
the  common  law  of  surface  water.  The  error  therein  is  easily 
exposed;  for  to  the  same  extent  as  the  land  of  an  adjoining 
owneris  damaged  by  the  improvement  on  the  defendant's  land, 
BO  far  exactly  is  the  development  of  the  damaged  land  set 
back  and  retarded.  The  defendant  might  bring  his  land  to 
perfection  for  his  uses,  and  then  have  all  that  good  work  ruined 
by  the  first  measures  of  improvement  adopted  by  his  less  pro- 
gressive neighbor.  The  rule  contended  for  by  the  defendant 
would  be  a  poor  encouragement  to  painstaking  labor  engaged 
in  reclaiming  unprofitable  land.  Every  one  is  charged  with 
notice  of  nature's  operations,  but  who  can  tell  when  a  man  will 
bnild  his  bulwarks  against  the  flood  f  There  is  no  public 
poliey  to  allow  one  land-owner  to  improve  his  condition  at  the 
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cost  of  his  neighbor;  but  the  improver  must,  at  his  peril,  see 
to  it  that  the  benefit  to  himself  is  large  enough  to  psy  botii 
him  and  his  neighbor's  damage,  if  any.  The  law  does  not 
look  to  the  interest  of  one  individual,  but  reoognizes  and  en- 
forces the  duties  implied  in  his  relation  to  others.  Of  course, 
for  these  principles  to  apply,  there  must  be,  as  in  this  case,  an 
invasion  of  some  tangible  right:  Ped  v.  City  of  Atlanta^  85  Ga. 
188.  And  it  must  not  be  understood  that  this  discussion  nile» 
anything  beyond  the  questions  contained  in  this  particular 
case.  Undoubtedly  there  is  a  class  of  rare  cases  not  within 
the  general  rule,  as  indicated  by  the  eloquent  language  of 
Agnew,  J.,  in  PUUhtirg  etc.  Jffy  Co.  v.  OiUeland,  66  Pa.  81452, 
94  Am.  Dec.  97,  where  he  says:  "  There  is  therefore  no  liabS* 
ity  for  extraordinary  floods,  those  unexpected  visitations  whose 
oomings  are  not  foreshadowed  by  the  usual  course  of  nature, 
and  must  be  laid  to  the  account  of  Providence,  whose  dealings, 
though  they  may  afflict,  wrong  no  one.'*  But  such  is  not  tte 
ease  made  by  this  declaration. 

For  the  foregoing  reasons,  it  is  evident  that  the  court  ened 
In  sustaining  the  demurrer  to  the  declaration. 

Judgment  reversed. 

Watsbooubsv— LiABnjTT  or  Lahd-owhsb  idb  Tnainre  Wisn  ei 
Laxb  of  Abjaosnt  PaoPBisroB.  —  A  ripftriaa  owhat  Iim  no  ngkt^  by  muu 
of  a  dun,  to  oolleet  water  and  disohArgo  it  npcm  the  land  of  an  adjaoent  owner, 
to  his  injury:  MeKee  t.  IMaware^tc  Oanai  Ox,  125  N.  Y.  853;  21  Am.  St. 
Repw  14b,  If,  daring  f reehete,  large  qnantities  of  water  are  ooUeotad  ui 
foroed  into  a  well-defined  ehannel,  a  railroad  oompany  maintaining  an  mi> 
bankment  there  ninst  provide  a  snitaUe  cnlyert  for  ita  outlet:  Rowe  t.  8L 
Paatie.  B^9  (kk,  41  Minn.  384;  16  Am.  St  Rep.  706,  and  note.  Erery  nan 
hae  a  right  to  proteot  hii  land,  bnt  hi  doing  ao  he  most  not  injnre  his  neigk* 
bor;  10  if  one  diyerte  a  wateroonree  lo  as  to  injnre  his  neighbor,  he  will  tt 
liable  tfaerafon  CO^eetm  t.  DntdeU,  80  Oa.  116;  Mitaiamppi  €U.  B.  R.  0%.^' 
ArthOMid,  67  Mias.  88;  ^hOsm  t.  Ohkago  tie.  R'f  Oo.^  74  Iowa»  659;  7  Ak' 
St  Rep.  501,  and  note. 

Watihooubsm  —  SuBFAoa  Watibs  —  What  OusgriTUTa.  —  Water  vUA 
•rerflowed  from  the  main  stream  some  distanoe  aboye  an  embankment  eaisM 
to  be  enrCMe  water  when  tomed  baok  into  the  stream  by  snoh  embenkflnad 
AiOMf  V.  Otov^e  d9.  iTy  Oo.^  74  Iowa,  659;  7  Am.  St  Ra^  i01|  aetitf 
Byrm  w.  Mkmtapoik  ete.  JS^p  Ck,  8  Am.  St  Rep.  671. 
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Gray  tn  Western  Union   Telegraph  Company. 

TiuoBAn  OoiiPAimi— DuTT  to  Aoanr  Am  TEAmmr  Axx  Lawiuk 
MBBAQia.  —  Any  diapfttoh  whioh  a  ttlegraph  eompmy  can  lawfully 
tmtmiii  by  its  own  choioe  it  nuut  tiransmit  and  daliver,  and  it  cannot 
njeet  any  disfiatch  on  aeconnt  of  ito  sabject-matter,  unlets  by  sending  it 
tte  eompany  would  or  might  snbjeot  itself  or  its  servants  either  to  in« 
dietmeDt  or  oiTil  action. 

TlLKBAPH  GOKFASlXa  —  LlABILITT  FOB  DiLAT  IN  DXUTXRT  OF  Ml88AOa 

BiUTiBa  TO  "FuTU&M.**  —  A  telegraph  company  cannot  escape  its  lia- 
bility for  negligent  delay  in  deUyering  a  message  received  for  transmis- 
•ion  sad  paid  for,  on  the  ground  that  it  relates  to  a  sale  of  *'  fntores," 
sslnt  it  is  made  a  crime  or  tort  to  spacnlato  in  "  fntnres,**  or  would  snb* 
jsefc  ths  company  to  indictment  or  dvil  action  to  receive  and  transmit 
a  mssnge  in  relation  thereto. 
Tdjobafh  CoMPAVns— Dorr  vo  Transmit  and  Diltvxb  Msssaobs  Re- 
UHMO  TO  **  Tjjtubms," — It  Is  not  illegal  for  telegraph  companies  to 
rseeire  and  transmit  mesBages  relating  to  speenlative  transactions  in 
'^iatarss."  when  that  daas  of  bnsiness  has  not  been  made  penal  by  stat- 
Bte;  sad  when  messages  of  that  nature  are  offered  and  paid  for,  they  must 
sceept,  transmit,  and  promptly  deliver  them,  although  the  damages  for 
failore  to  correctly  transmit  and  promptly  deliver  them  cannot  be  meas* 
ared  by  the  reenlt  of  snch  speenlative  dealings. 

Hardema%^  Davis^  and  Turner^  and  W.  0.  Window^  for  tiia 

plaintiff. 

diiKtii,  Qwnry^  and  HaU^  for  ihe  defendant 

Blscklst,  C.  J.  That  the  United  States  mail  might  law- 
fillly  carry  either  a  sealed  letter  or  an  open  circniar  from  Fort 
VaDej  to  Hacon,  though  the  contents  of  the  document  related 
to  the  purchase  and  sale  of  futures,  is  certain.  Equally  cer- 
taiQ  is  it  that  a  common  carrier  between  these  points  might 
innocently  transport  a  passenger  whose  known  business  was 
to  make  a  trip  for  the  exclusive  purpose  of  buying  or  selling 
fntnres,  or  might  carry  and  deliver  a  bundle  of  stationery  in« 
tended  by  the  consignee  for  use  in  his  business  as  a  dealer  in 
futures.  In  each  of  these  oases,  the  object  sought  to  be  sub- 
senred  by  the  writer,  the  passenger,  or  the  consignee  would 
•imply  be  irrelevant.  To  consider  it  would  be  to  introduce 
moral  distinctions  not  pertinent  to  the  function  which  the 
mail  or  the  carrier  was  designed  to  perArm.  In  like  manneri 
under  the  statute  on  which  the  present  action  is  founded,  the 
moral  purpose  of  a  telegram  is  immaterial,  provided  it  is  not 
designed  to  prompt  or  promote  the  commission  of  a  crime  or 
a  tort  Telegraph  companies,  like  common  carriers,  are  vol- 
untary servants  of  the  general  public*    They  exercise  a  public 


260         Obay  v.  Western  Union  Teleqbaph  Co.    [Georgia, 

employment,  and  offer  themseWes  for  the  transaction  of  huA- 
nesB  in  behalf  of  every  person  who  seeks  to  engage  their  skill 
and  their  special  facilities  for  a  peculiar  class  of  work.  Their 
relation  to  the  public  imposes  upon  them  the  duty  of  nniet- 
taking  as  well  as  the  duty  of  performing,  and  the  violation  of 
either  duty  is  a  misfeasance,  a  tort  It  is  the  equivalent,  there- 
fore, of  an  affirmative  interference  by  a  mere  private  pdrsoo 
to  hinder  or  obstruct  communication.  For  one  of  these  com* 
panics  not  to  receive  or  not  to  transmit  and  deliver  a  dispatch 
when  it  ought  to  do  so  is  more  than  a  refusal  to  contractor 
than  the  breach  of  a  contract;  it  is  a  wrong  as  pronounced  as 
would  be  that  of  a  person  who  should  forcibly  exclude  another 
from  the  telegraph  office,  and  prevent  him  from  handing  in  a 
dispatch  which  he  desired  to  lodge  for  transmission.  In  deal- 
ing with  the  wrong  as  such,  the  element  of  contract  is  not  in- 
volved. Why  should  this  company  not  have  transmitted  and 
delivered  the  reply  which  the  plaintiff  sent  to  his  correspond* 
ent  in  answer  to  a  dispatch  from  the  latter  which  the  company 
had  brought  to  him  by  telegraph  ?  The  dispatch  was,  ^  Shall 
I  draw  for  more  bonus?  Answer  quick."  The  reply  was,  *^  If 
necessary,  draw  for  more  bonus.''  It  is  admitted  tiiat  the  snb- 
ject  of  this  correspondence  was  a  transaction  in  futures,  a 
species  of  gambling  of  the  worst  description,  and  it  is  on  this 
ground  that  the  failure  of  the  company  is  sought  to  be  justified. 
But  the  statute  which  we  are  considering  makes  by  its  letter  no 
exception;  it  declares  that  every  company  of  this  description 
*'  shall,  during  the  usual  office  hours,  receive  dispatches,  whether 
from  other  telegraphic  lines  or  from  individuals,  and  on  pay- 
ment or  tender  of  the  usual  charge,  according  to  the  regola- 
tions  of  such  company,  shall  transmit  and  deliver  the  same 
with  impartiality  and  good  faith,  and  with  due  diligence,  under 
penalty  of  one  hundred  dollars,"  etc.:  Acts  1887,  p.  IIL  Li 
construing  and  administering  the  statute,  what  exceptions  can 
the  courts  make  by  implication?  Doubtless,  a  dispatch  to  be 
entitled  to  transmission  must  be  free  from  open  indecency  or 
profanity,  and  perhaps  other  vices  of  language  might  condemn 
it;  but  supposing  it  to  be  proper  in  tone  and  expression,  we 
ahould  say  that  the  company  would  have  no  concern  with  its 
import  unless  it  sought  to  subserve  either  crime  or  ioH,  If  it 
disclosed  either  of  these  objects,  it  seems  to  us  that  the  com- 
pany, for  its  own  protection,  might  and  should  refuse  to  handle 
it.  It  would  be  unreasonable  to  suppose  that  the  legislatore 
intended  telegraph  companies  to  aid  in  the  perpetration  ct 
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cdioet  or  actioQablo  wrongs,  for  this  would  be  to  constrain 
thsm  to  do  by  legislative  mandate  what  they  would  have  no 
right  to  do  by  their  own  obdoe.  But,  on  the  other  hand^  any 
di^teh  which  a  oompany  could  lawfully  transmit  by  its  own 
choice  the  statute  obliges  it  to  transmit  and  deliver.  The 
power  rf  voluntary  selection  is  denied,  for  every  company  is 
required  to  transmit  and  deliver  '*  with  impartiality  and  good 
iuth.'*  A  dispatch  cannot  be  rejected  on  account  of  its  sub- 
ject-matter, unices,  by  sending  it,  the  company  would  or  might 
subject  itadf  or  its  servants  either  to  indictment  or  a  civil  ac- 
tioQ.  This  is  a  rational  test,  and  one  that  may  fairly  be  pre* 
lamed  to  coincide  with  legislative  intention.  If,  before  the 
statute  was  enacted,  a  telegraph  company  could,  at  its  own 
will,  serve  <me  customer  and  decline  to  serve  another,  the  dis- 
patches of  the  two  being  exactly  similar,  this  option  no  longer 
exists.  All  customers  are  now  to  be  treated  alike.  If  one  can 
eomspond  by  telegraph  touching  his  speculations  in  futures, 
ill  may  do  so.  There  can  be  no  discrimination,  no  favoritism. 
The  company  cannot  waive  morality  for  one,  and  stand  on  it 
against  another.  Now,  in  this  state  it  is  neither  a  crime  nor 
a  tort  to  speculate  in  futures.  It  is  gross  immorality,  and  con* 
flicts  with  public  policy,  but  it  is  not  indictable  nor  actionable. 
On  the  contrary,  by  a  recent  statute,  dealers  are  recognised  and 
tolerated  on  condition  of  registering  themselves  and  paying  a 
fixed  tax:  Acts  1888,  p.  22.  It  was  certainly  the  legal  right 
of  the  company  to  transmit  and  deliver  the  dispatch  sent 
by  the  plaintiff  if  it  had  elected  to  do  so.  It  would  have 
incurred  no  penalty,  subjected  itself  to  no  action  or  indict* 
ment  Moreover,  it  actually  undertook  to  do  it,  and  received 
pay  for  the  servioe.  And  it  had  already  transmitted  and  de* 
livered  the  dispatch  to  which  this  was  a  reply.  Why  serve 
one  of  the  parties  and  not  the  other?  But  we  hold  that  it  was 
bound  to  serve  both,  for  the  reason  that  the  law  leaves  it  free 
to  eerve  them.  Where  there  is  such  a  statute  as  we  are  con- 
struing, it  cannot  be  a  matter  of  option  to  obey  or  disobey. 
On  the  contrary,  unless  some  other  law  forbids  what  the  letter 
of  the  statnte  commands,  the  letter  must  prevail.  In  adjudi- 
cating upon  a  like  statute,  the  supreme  court  of  Indiana,  in 
Wettem  Union  Td.  Co.  v.  FerguAon^  57  Ind.  496,  held  that  the 
oompany,  when  sued  for  the  penalty  incurred  by  failing  and 
refuring  to  transmit  a  dispatch  expressed  in  these  terms, 
"  Bend  me  four  girls,  on  first  train  to  Francisville,  to  tend 
bir,**  could  not  defend  by  setting  up  that  the  dispatch  was 


262         Obay  v.  Wjestsbh  Union  Tslbobaph  <kk    [GaorgUi 

ambiguous,  and  that,  on  account  of  certain  •ztrinno  fiMtB,  thi 
company  had  reasonable  cause  to  believe,  and  did  bdieveithat 
the  girls  wanted  were  prostituteSi  and  that  the  object  of  the 
message  was  to  draw  prostitutes  to  the  fair.  It  seems  to  iu 
that  this  decision  was  correct.  It  did  not  appear  that  the 
company  or  its  servants  would  have  been  subject  either  to  in* 
dictment  or  to  action  if  the  girls  called  for  had  been  sent  and 
had  attended  the  fair.  When  a  dispatch  is  ambiguonsi  the 
law  would  give  the  benefit  of  the  ambiguity  to  the  company  in 
dealing  with  it  either  civilly  or  criminally  for  transmitting  the 
dispatch,  and  hence,  it  would  be  the  duty  of  the  company,  in 
deciding  whether  to  transmit  or  not,  to  give  the  benefit  of  the 
doubt  to  the  sender.  On  no  other  rule  would  it  be  practicable 
for  telegraph  companies  to  perform  their  legitimate  functioofl 
as  servants  of  the  general  public.  They  could  not  wait  to 
question  and  investigate  the  motives  of  those  who  offer  ambig* 
uous  dispatches  for  transmission.  Indeed,  in  this  state,  tbey 
are  required,  by  the  same  statute  we  are  now  discussing,  to  fo^ 
ward  dispatches  written  in  cipher,  and  this  enables  the  sender 
not  only  to  conceal  his  motives  partially,  but  to  conceal  them 
altogether.  This  may  serve  to  suggest  how  little  the  company 
is  concerned  with  unlawful  or  improper  motives,  unless  they 
are  plainly  disclosed  on  the  face  of  the  dispatch. 

The  cases  of  Bryant  v.  Western  Union  Tel.  Co.^  17  Fed.  Rep. 
825,  and  Smith  v.  Western  Union  Td.  Co.,  84  Ey.  664,  were  not 
ruled  upon  any  statute,  but  upon  principles  of  general  law. 
Doubtless  it  is  true  that  a  telegraph  company  is  not  bound, 
even  when  it  contracts  to  do  so,  to  furnish  to  "bucket  shops'* 
reports  of  the  market  prices  of  stocks  and  provisions,  nor  to 
allow  *' tickers"  for  the  purpose  to  remain  in  the  offices  of  these 
immoral  establishments.  But  were  the  supplying  of  market 
reports  and  "tickers"  for  all  applicants,  "with  impartialitv 
and  good  faith,"  enjoined  by  statute,  a  different  question,  and 
one  more  germane  to  the  present  case,  might  arise.  The  Sun- 
day messages  adjudicated  upon  in  some  of  the  cases  are  also 
without  relevancy,  for  the  statute  does  not  purport  to  prescribe 
duties,  except  as  to  dispatches  offered  "  during  the  usual  office 
hours,"  meaning,  of  course,  legal  office  hours.  So  far  as  we 
are  aware,  no  decision  of  any  court  is  to  be  found  which  holds 
it  illegal  for  a  telegraph  company  to  receive  and  transmit  mes- 
sages relating  to  speculative  transactions  in  futures,  where 
that  class  of  business  has  not  been  made  penal  by  statotei 
That  damages  for  the  breach  of  a  contract  to  oorrectly  trans- 
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mit  A  messi^  of  tliat  nature  oannot  be  measured  by  the  re- 
salts  of  sueh  dealings  was  decided  in  Oothranr.  Western  Union 
feL  Ce^  88  Ga.  26,  but  there  is  no  suggestion  in  that  decision 
that  the  broken  contract  was  unlawful.  On  the  contrary,  this 
Isngnage  will  be  found  in  the  opinion:  *'  We  think  this  stan- 
dard  cannot  be  invoked,  for  the  reason  that  contracts  relating 
to  *  futures '  are  illegal,  and  we  see  not  how  an  illegal  contract 
can  be  called  in  to  measure  the  damages  sustained  by  reason 
of  the  breach  of  a  legal  contract.*'  There  may  be  strong  rea- 
eona  of  public  policy  why  legislation  ought  to  prohibit  all  deal- 
logs  in  futures  and  all  communication  by  telegraph  tending 
to  foster  or  facilitate  such  dealings,  but  in  the  present  state  of 
the  law,  no  matter  how  reluctant  telegraph  companies  may  be 
to  transmit  and  deliver  messages  of  this  class,  especially  if  ttieir 
leluctanoe  arises  after  they  have  accepted  pay  for  doing  it,  they 
ha?e  no  option  but  to  perform  the  service  or  pay  the  penalty. 

Judgment  reversed. 

• 

Ikuaaini  Oohfahxm— Dirrr  to  Aotmn  An>  TaAVfim  MxsaAaH.  — 
A  tdignph  oompany  oaonofe  be  required  to  commnnieate  a  meesage  whieh  is 
It  fumdi  tiie  means  of  oerryiiig  on  an  illegel  bnaineea:  SmUk  t.  Wettmrm 
ffwkB  TtL  Oo^f  Si  Ky.  664.  Telegraph  oompanieB  are  pnblie  servantib  and 
•rt  boud  to  aot  whoneTer  oalled  npon»  their  charges  being  paid  or  tenderodt 
Wmigm  O^om  TeLOa^w.  Duboh,  128  BL  848;  16  Am.  Si.  B^  109;  F^mbr 
V.  Wmkm  Umom  TA  Ob.,  80  Me.  881;  6  Am.  St  Bep^  811;  note  to  WeKimrm 
Mm  AL  Ok  t.  BkmAard,  46  Am.  Rep.  487;  note  to  Birnq^  w.  PrkMt^ 
M  (k,  61  Am.  Deo.  618. 
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(870aOMIU,4l7.] 

AooDOT  Imnusoa—  Fnmmia — OoawKUOfiog  oir  PouxTf.  —  When  the 
4ialh  ef  the  faiiored  is  eanaed  by  a  auuhot  wonnd  infiieted  by  another, 
•nd  li  the  direet  reenlt  ol  a  mntnal  enoonnter  or  oomhati  Tolantarily 
mland  into  by  them,  no  reoorery  can  be  had  vnder  a  pdlioy  of  aoeident 
hwuanui  exeepting  the  eompany  imning  it  from  liability  for  death  or 
kjiiy  eaoeed  by  fi^tfaig.  In  aaoh  eaae  il  la  immaterial  whether  the 
akyer  vaa  wae  or  inaanew 

Broybi  wki  8an$^  /•  D.  Ounninghamf  amd  J.  A»  AmUn^  tx 
tho  plaintiH: 

Omikr  and  2%omiOfi|  for  the  defendant 

BLacxunr,  0.  J.    The  policy  covered  bodily  injuries  in- 
flicted by  external,  Tiolent,  and  accidental  meaua.    It  ex- 
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oepted,  howevery  yariooB  olasses  of  accidental  injaries  which 
migbl  be  embraced  in  these  general  terms,  among  them  those 
oaused  by  dueling,  fighting,  wrestling,  etc.;  and  those  hajh 
pening  in  consequence  of  Yoluntary  ezposore  to  unnecessary 
danger,  hazard,  or  perilous  adyenture,  or  while  engaged  in,  or 
in  consequence  o^  any  unlawful  act;  and  all  injuries  the  re- 
sult of  design,  either  on  the  part  of  the  claimant  or  any  other 
person.  It  may  be  conceded  that  the  homicide  was  aociden* 
tal  within  the  meaning  of  the  policy  as  such  policies  ban 
generally  been  construed  by  the  courts:  Ripley  y.  SaUwaig 
Pa8$enger  Asiurance  Co.^  2  Bigelow's  Life  and  Accident  Cases, 
738;  Huteherafi  y.  Travelers  Ins.  Co,,  87  Ey.  800;  12  Am.  Si 
Rep.  484;  Phelan  y.  Travelers  Ins.  Co.,  38  Mo.  App.  640;  Rkhf^ 
ards  V.  Travelers  Ins.  Co.^  89  CaL  170;  23  Am.  St.  Rep.  455; 
Supreme  Council  y.  Qarrigus^  1U4  Ind.  183;  54  Am.  Rep.  298; 
notes  to  Paul  y.  Travelers  Ins.  Co.,  8  Am.  St  Rep.  763;  Bliss  oo 
Life  Insurance,  sees.  396, 397;  5  Lawson's  Rights,  Remedies, and 
Practice,  sees.  2140  et  seq.;  1  Am.  and  Sng.  Ency.  of  Law,  87 
et  seq.;  7  Am.  Law  Rey.  685;  same  article,  8  Alb.  L.  J.  86.  It 
may  be  conceded,  also,  that  though  the  killing:  was  manifestlf 
willful  on  the  part  of  the  slayer,  it-  was  open  to  question 
whether  it  was  the  result  of  design,  —  that  is,  of  rational  design, 
— inasmuch  as  there  was  some  eyidence  tending  to  show  that 
the  slayer  might  haye  been  insane.  It  may  likewise  bd  cod- 
ceded  that  had  the  case  turned  alone  on  the  question  whether, 
at  the  time  the  insured  was  shot,  he  was  engaged  in  an  unlaw- 
ful  act,  there  was  some  evidence  for  consideration  by  the  jury. 
The  eyidence  as  a  whole  might  warrant  a  negatiye  finding  on 
this  point,  according  to  some  of  the  authorities,  though  not  so^ 
perhaps,  according  to  the  spirit  of  others:  Cluff  y.  Mutual  Ben. 
L.  Ins.  Co.,  13  Allen,  308;  Bradley  v.  Mutual  Ben.  L.  Ins.  Co^ 
45  N.  Y.  422;  6  Am.  Rep.  115;  Rarper  y.  Pho^ix  Ins.  Co.,  19 
Mo.  506;  Travelers  Ins.  Co.  y.  Beaver^  19  Wall.  532;  Blom  y. 
FranUin  Ins.  Co.^  97  Ind.  478;  49  Am.  Rep.  469.  But  if  the 
yiew  we  entertain  of  the  law  is  correct,  the  matter  on  which, 
after  close  study,  there  could  be  no  two  opinions,  no  reasonable 
doubt  in  impartial  and  intelligent  minds,  is,  that  the  injury 
which  resulted  in  death  was  caused  by  fighting.  Shooting 
caused  the  injury,  and  fighting  caused  the  shooting.  The 
cause  of  the  cause  was  the  real  cause  of  the  eyent  Fighting 
may  cause  death  by  causing  a  contemporaneous  act  which 
causes  death.  In  such  case  the  first  causal  agency  is  not  too 
remote,  though  the  event  be  related  to  it  only  in  the  second 
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degree  of  lineftl  doBoent  It  is  not  eyery  fight,  howeyer,  in  or 
from  which  m  mcMial  injury  might  be  rooeiyed  by  the  insuredi 
whieh  ooold  be  regarded  as  the  eanse  of  the  injnry  or  of  death 
reealting  thetefimn.  A  faoitless  and  unwilling  oonfliet  by  the 
ittsajedi  one  whieh  he  neither  proyoked  nor  inyited,  one  which 
he  did  not  aeoept  when  formally  or  informally  tendered,  one 
in  whieh  be  was  forced  to  engage  for  self-defense  alone,  and 
from  which  he  withdrew,  or  endeavored  in  good  faith  to  with- 
draw, when  his  defense  was  accomplished,  oaght  not  to,  and 
woald  ftoii  be  treated  as  a  oansative  fight  on  his  part,  within 
the  meaning  and  intent  of  the  policy,  bnt  would  be  regarded 
ae  light  and  proper  resistance  to  aggressive  or  offensive  vio- 
lenoe.  To  protect  his  life  from  destmction  or  his  person  from 
injary  might  be  as  roach  a  matter  of  duty  to  the  insurance 
company  as  of  interest  to  himself.  Means  of  resistance  which 
it  wodd  be  reasonable  for  him  to  employ  for  his  own  safety, 
he  eoold  not  be  excused  for  neglecting,  if  an  e£Eicient  use  of 
them  were  shown  to  be  within  his  power.  It  would  be  no  ob- 
jection to  their  use  that  they  involved  ^^  fighting  back  "  in 
order  to  repel  the  violence  of  an  assailant  The  stipulation 
against  liability  for  injuries  caused  by  fighting  refers  to  vol- 
imtary  fighting  by  the  insured,  or  involuntary  fighting  brought 
on  wholly  or  partially  by  his  fault  or  temerity,  —  fighting  for 
whieh  he  is  partly  responsible,  either  as  a  volunteer,  or  as  a 
rash  speaker  or  a  wrong-doer.  It  could  not  be  the  purpose  of 
the  Btipulation  to  cut  off  the  right  of  self-defense  by  the  use  of 
force, — the  right  to  repel  violence  with  violence  of  like  nature. 
The  exercise  of  this  right  might  be  mutually  beneficial  to  both 
of  the  contracting  parties;  and  that  either  of  them  had  any 
porpose  to  restrict  a  fair  and  reasonable  exercise  of  it  is  in 
the  highest  degree  improbable.  In  order  to  attribute  to  the 
ioiured  anything  caused  by  the  fight,  he  must  have  had  some 
Tolantary  agency  in  causing  the  fight  itself.  If  he  had  such 
agency,  if  by  improper  speech  or  voluntary  conduct  he  was  a 
material  betor  in  bringing  on  the  fight,  he  was,  as  between  him. 
adf  or  his  wife  and  the  insurance  company,  chargeable  with  the 
ecmeequences.  If  the  fight  was  the  cause  of  the  mortal  injury, 
and  he  was  the  cause  of  the  fight,  whether  in  whole  or  in  part, 
he  was,  to  that  extent,  the  cause  of  his  own  death.  If  he  be- 
gat ttie  fight,  and  the  fight  begat  the  shooting,  and  the  shoot- 
ing hegat  the  injary,  he  bore  an  ancestral  relation  to  the  last 
offspring  as  well  as  to  the  first  At  all  events,  being  father  to 
the  fight^  neither  he  nor  his  wife,  under  the  terms  of  this  pol- 
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icy,  could  profit  by  the  fight  or  by  what  it  brought  forth.  That, 
according  to  the  evidence  in  this  case,  there  waa  a  fight,  id- 
mits  of  no  possible  question.  There  was  hostile  contact, 
physical  collision,  an  attempt  by  each  combatant  to  hurt  the 
other;  blows  were  given  by  one,  which  took  effect;  strokes  wen 
made  by  the  other,  which  missed  their  aim. 

The  origin  of  the  fight  is  equally  manifest.  It  was  not  born 
of  the  passion  of  one  of  the  parties,  but  of  a  conjunction  of  the 
passions  of  both.  It  proceeded  from  an  altercation  in  which 
each  party  used  rash  and  insulting  langui^e,  language  calcu- 
lated to  excite  anger  and  provoke  conflict  Both  being  in  (he 
same  room,  but  some  distance  —  say  twenty  feet — apart^^he 
other  party  spoke  abusively  of  secret  sodetiee  and  their 
members,  referring  to  them  in  general  terms,  no  partiotdar 
society  or  member  (so  far  as  appears)  being  mentioned.  ThiB 
speech  was  made  in  the  hearing  of  the  insured  and  several 
others,  but  was  not  addressed  to  him.  Some  of  the  others,  who 
were  nearer  to  the  speaker,  remonstrated  with  him  upon  the 
impropriety  of  his  animadversions.  Shortiy  afterwards,  ai 
the  speaker  was  passing  by  the  insured  on  his  way  oat,  the 
latter,  without  rising  from  his  seat,  said  to  him  mildly,  in  a 
tone  of  mortified  resentment:  ''  I  heard  all  you  said  about  se- 
cret societies, — that  no  gentlemen  would  belong  to  a  secret 
society."  The  other  answered:  **  Yes,  I  said  it,  and  by  G— d, 
it  is  true.  Do  you  want  to  take  it  up?"  The  insured  replied, 
••Well,  it's  a  lie,"  or  "a  damned  lie,*'  adding,  "Yes,  I  do." 
Then  followed  a  blow  from  one  of  them,  probably  the  former, 
and  the  latter  '*  stumbled  off  his  seat,"  possibly  as  the  result 
of  receiving  the  blow.  They  backed  towards  one  of  the  en- 
trances to  the  room,  several  feet,  and  the  insured  was  strickea 
by  his  antagonist  several  times  with  a  small  walking-ctne^ 
which  was  broken  over  his  shoulders.  The  insured  atnick 
back  with  his  hands  without  effect,  several  of  his  blows  miss- 
ing their  aim.  Then,  while  the  other  maintained  his  positioo 
close  to  where  the  fight  took  place,  the  insured  moved  baek 
ten  or  twelve  feet  to  the  seat  which  he  had  occupied,  aod 
looked  for  and  inquired  after  his  hat,  which  had  fallen  or  been 
knocked  from  his  head.  The  other  combatant,  without  chan- 
ging his  position,  then  drew  a  pistol  and  fired  the  £atal  shot 
Before  anything  above  referred  to  was  said  or  done,  the  pa^ 
ties  were  aware  of  each  other's  presence  in  the  room;  they  had 
spoken  together  in  a  friendly  way,  each  calling  the  other  by 
his  first,  or  christian,  name.    In  substancCi  this  is  the  whole 
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ttorj  of  the  quarrel,  the  fight,  and  the  homicidei  as  told  hy 
the  testimoDj*  The  first  insult  came  from  the  slayer,  attended 
with  a  challenge  to  fight  The  question,  *'  Do  you  want  to 
take  it  apf  "  propounded  in  anger,  does  not,  according  to  the 
commoo  understanding  of  it  in  Georgia,  import  a  proposal  to 
debate  or  discusa,  but  a  challenge  to  the  arbitrament  of  force 
or  a  trial  of  the  issue  by  the  personal  prowess  of  the  dispu- 
taotfl.  It  is  the  end,  not  the  beginning,  of  argument.  It  is  no 
less  lignificant  of  defiance  than  was  the  ceremony  of  throwing 
down  the  glove  as  a  preliminary  to  trial  by  battle.  The  insult 
was  returned  by  the  insnred  by  responding  in  words  of  foul  op- 
pfobriam,  —  words  so  irritating  that  gentlemen  rarely  address 
them  to  their  equals,  except  when  they  intend  to  back  them 
with  their  courage;  and  to  make  the  intent  clear  in  this  in- 
itaoce,  the  challenge  was  accepted  in  the  superadded  phrase, 
"Tea,  I  da"  Instantly  aotiye  hostilities  commenced,  each 
party  haTing  thus  declared  his  willingness  to  champion  his 
aide  of  the  triyial  and  needless  quarrel  Had  not  both  of 
them  acted  with  hot-headed  rashness  in  passing  insults,  there 
would  have  been  no  fight.  Had  the  insured  squarely  objected 
to  fighting  and  tried  to  keep  out  of  it,  there  is  no  reason  to 
suppose  he  would  have  failed  of  success.  Instead  of  so  doing, 
he  proToked  his  adversary  by  giving  him  the  lie,  most  prob- 
aUywith  a  profane  prefix  to  the  offensive  imputation;  and 
ioatead  of  pursuing  a  pacific  policy,  he  accepted  what  he  must 
have  understood  as  a  challenge  to  fight.  No  doubt  he  was 
imder  the  infiuence  of  strong  passion,  but  this  is  no  excuse  for 
him  in  the  present  litigation.  The  fighting  was  in  a  public 
place,— that  is,  a  place  to  which  a  portion  of  the  public  habitu- 
^y  resorted.  It  was  in  a  room  occupied  and  used  as  a  sa- 
loon and  restaurant,  in  the  city  of  Atlanta.  The  fight,  merely 
u  nicb,  was  a  joint  offense,  and  would  be  classified,  under 
oar  code,  as  an  affray:  Code,  sec.  4616. 

This  is  true  notwithstanding  the  evidence  indicates  none  of 
the  blows  dealt  by  the  Insured  took  effect,  and  that  the  first 
blow,  u  well  as  all  others  which  reached  their  object,  came 
£rom  his  antagonist.  In  so  &r  as  the  constituents  of  a  fight 
ue  concerned,  the  consent  of  both  parties  makes  the  consequent 
violenoe  of  either  chargeable  to  both.  "  We  think  the  judge 
waa  m  error  in  sajring  there  must  be  mutual  blows  to  consti- 
tots  a  mutual  combat.  There  must  be  a  mutual  intent  to 
fight  But  we  think  if  this  exists,  and  but  one  blow  be 
•tricken,  that  the  mutual  combat  exists,  even  though  the  first 
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blow  kills  or  diBables  one  of  the  parties":   TaU  t.  5(ate,46 
Oa.  167, 158  (MoGay,  J.).    To  the  like  effect  is  a  dictam  by 
Chief  Justice  Pearson  of  North  Carolina,  who  sajrs:  ^  b  it 
neoessaiy  that  both  parties  should  give  and  take  blows?  or  is 
it  snflScient  that  both  parties  shoald  voluntarily  put  tbeir 
bodies  in  a  position  to  give  and  take  blows,  and  with  that  in* 
tent?    To  illustrate:  Suppose  Bippy  had  not  beeo  killed. 
Upon  an  indictment  for  an  affray,  would  he  not  have  been  con- 
victed?   Two  men  go  out  to  fight.    One  is  knocked  down  on 
the  '  first  pass/  and  that  is  the  end  of  it.    Are  they  not  both 
guilty  of  an  affray?    That  is,  ^a  fight  by  mutnal  consent'": 
8tat$  T.  Oladd&n^  78  N.  C.  165.    We  are  no  leas  certain  that 
the  figbt  was  a  mutual  combat,  in  the  legal  sense,  than  if  it 
had  been  so  found  by  the  verdict  of  a  jury  under  a  fall  and 
proper  charge  from  the  presiding  judge.    And  the  palpable 
truth  that  fighting  caused  the  shooting,  and  therefore  the  in- 
jury, needs  confirmation  by  verdict  just  as  little.    The  evi- 
dence is  all  one  way;  but  one  rational  inference  is  possible. 
The  shooting  is  accounted  for  easily  and  naturally  by  ascrib- 
ing it  to  the  fight.    This  is  the  proper  explanation  of  it) 
whether  it  be  regarded  as  a  part  of  the  fight  proper,  or  as  a 
sequel  to  it.    It  was  certainly  embraced  within  the  res  gefUi 
of  the  combat.    It  took  place  on  the  same  stage,  and  within 
the  atmosphere  of  the  antecedent  performance.     The  homicide 
could  well  be  treated  as  the  culmination  of  the  final  scene,  the 
catastrophe  of  the  drama.    At  the  very  least,  it  was  a  bloody 
epilogue,  and  not  an  independent  afterpiece.     Nor  is  it  material 
that  it  was  not  down  on  the  bill,  but  was  wholly  unexpected 
by  one  or  both  of  the  actors.    Rarely,  if  ever,  can  the  inci- 
dents or  the  result  of  a  personal  encounter  be  foreseen.    A 
deadly  weapon  may  make  its  appearance  at  the  last  moment, 
and  a  homicide  be  the  result,  although  the  fight  intended  and 
begun  was  one  with  "  fist  and  scull "  only.    To  fight  at  all  is 
dangerous.    When  the  combative  passions  are  aroused  and 
get  a  taste  of  gratification,  what  momentum  they  will  ac- 
quire, and  to  what  extremes  it  will  carry  them  in  their  Inst 
for  more,  is  always  uncertain.    Even  friendly  wrestling  is  a 
door  by  which  anger  and  a  mortal  wound  may   come  in. 
Knowing  the  hazards  attendant  on  physical  competition  and 
contention,  this  insurance  company  declined  to  assume  the 
risk  of  accidental  injury  or  death  caused  by  fighting  or  wres- 
tling.   The  insured  might  fight  if  he  pleased,  but  he  was  not 
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alloirad  to  indulge  his  combative  propensities  at  the  expense 
of  the  eompany;  that  kind  of  indulgence  was  to  be  at  his  own 
risk.  Not  that  the  company  might  not  have  borne  the  risk  for 
him  if  it  had  chosen  to  do  so.  In  the  language  of  Judge  Scott 
in  ffarfer  v.  Phesnix  Int.  Co.<,  19  Mo.  509:  **  Unless  it  is  other* 
vise  stipulated,  the  insurer  takes  the  subject  insured,  with  his 
fleskand  blood  and  passions;  the  dangers  to  which  the  lives  of 
men  are  exposed  from  sudden  ebullitions  of  feeling  are  a  law- 
ful matter  of  insurance.*'  But  in  the  policy  before  us  the 
eompany  has  '^otherwise  stipulated."  By  so  doing  it  has 
nsmnred  the  range  of  the  policy  over  the  emotions,  so  as  to 
ibnt  out  all  those  of  a  pugnacions  character.  If  both  com- 
batants contributed  to  bring  on  the  fight,  their  relative  blame 
or  gnilt  has  nothing  to  do  with  the  relation  of  cause  and  effeot 
between  it  and  the  homicide.  Nor  is  it  of  any  moment  to 
oondder  whether  the  offense  committed  in  the  end  was  murder 
or  manslaughter.  With  or  without  malice,  in  the  technical 
sense  of  criminal  law,  the  homicide  was  caused  by  the  fight, 
as  cansation  is  understood  and  regarded  in  the  law  of  contracts. 
The  fight  occasioned  it,  for  the  fight  produced  the  shooting  as 
s  direct  and  immediate  consequence.  Who  can  doubt  that  the 
ibooting  grew  out  of  the  fight, — sprang  from  it  directly  and 
immediatelyT  Had  there  been  no  fight,  there  would  have 
been  no  shooting  and  no  killing.  It  was  the  fight  that  ex- 
cited the  homicidal  impulse,  generated  the  desire  and  the 
pnrpose  to  kilL  There  was  nothing  else  to  do  it  Even  if  the 
•lajer  was  insane  or  subject  to  homicidal  mania,  the  mania 
done  was  harmless;  it  required  the  superadded  excitement  of 
the  fight  to  render  it  destructive.  Had  the  insured  abstained 
from  provoking  the  fight  or  aocepting  a  challenge,  had  he  con- 
tribated  nothing  towards  bringing  on  a  useless  combat,  there 
is  no  probability  whatever  that  he  would  have  been  slain. 
And  he  oould  no  more  provoke  a  orasy  man,  or  accept  his 
ehsUenge,  at  the  expense  of  the  insurance  company,  than  be 
eould  BO  deal  with  a  sane  man  at  the  company's  expense.  In- 
deed, it  would  be  more  hasardons  to  engage  in  an  affray  with 
amadoaan  than  with  a  rational  being;  and  any  reason  for 
proteeting  the  company  against  the  consequences  of  the  less 
dsageroog  fighting  will  apply  with  increased  force  to  the 
more  dangerous.  Injuries  caused  by  rash  or  needless  fighting 
with  any  description  of  combatant  are  excluded  firom  tbe 
•oope  of  the  polioy. 
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The  nonsuit  was  properly  awarded,  and  we  have  stated  ov 
Feasons  yery  fully  for  so  deciding. 
Judgment  affirmed. 


Imburanoi^  Lxn-^DBATR  nr  Tiolatioii  ov Law. —A  poII«f  of : 
WAS  oonditioiMd  to  be  roid  if  the  inaared  thonld  die  ia  TioUitioii  of  Isw.  Ha 
WAo  killed  while  making  a  oriminAi  ASHMilt,  And  the  poUey  was  deolANd  i» 
feitedi  Bloom  ▼.  JVontifai  «f&  /ju.  Ok.  97  Ind.  478;  49  Am.  Bep^  4111^  aii 
iiote» 


Hudson  v.  Hudsok 

(87  QeoBAiA,  9It} 

Wkui-*I>im-*AaanaaiiT  lo  Makb— Pabxbt  avd  OniA^Wbm 
A  son  remoToe  from  hie  own  home  to  thet  of  hie  fAther,  midir  on  oiprM 
Agreement  between  them  thAt  the  fethor  will  deriie  to  snoh  eon  hit  hooM 
plAoe  if  the  eon  wiU  Attend  to  end  tAke  oAre  of  him  for  life,  end  tbe  «■ 
performs  his  pAii  of  the  oontreot,  while  the  f  Ather  f  Ails  to  perform  becuM 
of  his  subsequent  insanity,  the  son  is  entitled  to  reoover  for  his  tonkn 
from  his  fether's  Administntor  upon  a  qmuUmm  mendL 

COMTRAOr  BSrwnH  FATHia  AHB  Sosr  hot  OHAKaXD  bt  SoBSBguiROov- 
TBLAor  BsrwBm  Chodmem,  <— A  oontnuit  between  father  end  mo,  hf 
whioh  the  Utter  nndertAkoe  to  Attend  to  And  oato  for  the  former  dsring 
his  life,  on  oonoiderAtion  thAt  the  f Ather  is  to  wiU  his  home  phue  to  ndi 
•on,  is  not  changed.  After  part  performenoe  by  the  eon,  by  ea  Agraenaol 
entered  into  by  the  fAther's  ohfldren.  After  his  insanity  has  roBdorod  Ua 
inoapable  of  performing  his  part  of  the  original  oontraok. 

WmirHsis  «  OoMFwnMOt «  Rslatiohskip.  —  A  son  is  a  oompetoat  witma 
In  his  own  behelf  to  Answer  the  testimony  of  his  brother  Aoting  as  ad* 
ministrAtor  of  their  father,  as  to  matters  whioh  oeenrred  betwesn  tfaaa 
prerionaly  to  the  death  of  their  father,  not  in  hie  presenos^  and  iiwUik 
be  did  not  in  any  way  partioipate. 

Oearge  W.  Oleaton^  for  the  plaintiff. 

A.  0,  MeCalla  and  J.  N.  Olenn^  for  the  defendant 

LuicpxiN,  J.  1.  An  old  and  infinn  fitther  proposed  to  om 
of  his  sons  that  if  the  latter  would  remove  from  his  own  home 
to  that  of  the  former,  and  attend  to  and  take  oare  of  Um  dtn^ 
ing  his  lifetime,  he  would  will  to  the  son  his  home  idftoe. 
The  son  aooepted  this  offer,  and  aocording  to  the  evidence, 
eomplied  faithfully  with  his  part  of  the  oontraot.  Some  time 
after  his  removal  to  his  father's  place,  the  old  man  became 
insane,  and  remained  in  that  oondition  until  his  death,  so  that 
it  was  impossible  for  him  to  make  the  promised  wilL  K0fe^ 
theless,  the  son  oontinued  his  ministrations  until  the  fether^i 
death.    The  old  man  required  constant  nursing  and  attentieD. 
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Most  of  tbe  time  he  was  altogether  as  helpless  as  an  infant, 
and  the  oare  of  him  inyolved  considerable  time,  watchfulness, 
and  labor,  and  the  performance  of  services  menial  and  dis- 
ac;reeaUe  in  the  highest  degree.  From  all  the  circumstances 
ibown  by  the  proo^  it  is  perfectly  manifest  that  when  the  ar^ 
nugement  between  the  father  and  son  was  originally  entered 
bto,  both  parties  contemplated  that  the  son  would  be  entitled 
to  and  should  receive  compensation  for  his  services,  and  it  was 
xkoiacase  in  which  it  was  expected  that  these  services  would 
beperforaied  on  account  of  mere  filial  duty  and  affection.  It 
alio  appears  that  the  son  received  ninety-six  dollars  per  year, 
which  came  to  the  father  as  a  pension  from  the  government,  and 
that  he  received  and  used  the  rents,  issues,  and  profits  of  the  fa- 
ther's land  and  stock  thereon,  in  excess  of  what  was  required  for 
the  father's  support  It  was  certainly  not  incumbent  on  the  son, 
after  the  father  became  insane,  and  consequently  incapable  of 
making  the  promised  will,  to  abandon  his  part  of  the  contract; 
but  he  had  the  right,  and  it  was  his  duty,  to  continue  taking 
eare  of  his  father  as  he  had  agreed  to  do.  The  latter  having 
become  unable  to  comply  with  his  part  of  the  contract,  the  son 
had  a  right  to  regard  it  as  one  that  never  could  be  literally 
performed,  and  the  existing  circumstances  were  such  as  to 
joatify  him  in  continuing  to  render  the  neoessary  services  to 
his  father,  with  the  right  to  be  paid  for  the  same.  Indeed,  it 
was  held  in  LUk  v.  Shermany  25  Barb.  438,  a  case  very  similar 
to  this,  that  the  plaintiff  was  entitled  to  recover  only  the  actual 
btrinsic  value  of  the  services  rendered,  for  the  time  they  were 
rendered,  and  according  to  their  kind  and  character,  without 
reference  to  the  contract  or  the  value  of  the  property  which 
deoeased  had  agreed  to  leave  him  as  compensation  for  such 
ionrioes.  Again,  in  OraJiam  v.  OrahamU  i^xVs,  84  Pa.  St  475, 
it  was  held  thai  a  parol  contract  of  a  decedent  to  give  to  the 
plaiotiff  a  certain  portion  of  his  estate,  in  consideration  of 
lerrioes  rendered,  could  only  be  enforced  when  clearly  proved, 
aod  when  its  terms  were  distinct  and  certain;  and  also  that 
the  measure  of  damages  for  the  breach  of  such  a  promise  was 
the  value  of  the  services  rendered,  and  not  the  proportion  of 
decedent's  estate  promised  to  be  given.  See  also  Thomp9on  v. 
ftmnt,  71  Pa.  St.  161. 

If^  by  a  proceeding  in  the  nature  of  a  bill  to  compel  a  spe- 
tificpoformance  of  the  father's  contract,  the  plaintiff  would  be 
entitied  to  recover  the  home  place  from  the  administrator  of 
bis  &ther,  he  wonld  of  course  be  obliged  to  acoonnt  fi»r  what 
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he  had  already  received  in  money,  rents,  eto^  dnring  the  lifo- 
time  of  the  deceased.  This  being  true,  and  it  being  manifait 
from  the  evidence  that  the  son  is  undoubtedly  entitled  to  com* 
pensation  in  some  way  for  his  services,  it  seems  the  fairest  and 
best  way  of  adjusting  these  matters  is  to  allow  the  son  to  re- 
cover of  the  administrator,  upon  a  quantum  meruit^  the  acttial 
yalue  of  his  services,  but  the  amount  must  in  no  event  exceed 
the  yalue  of  the  home  place,  and  he  must  account  for,  and  bsTe 
deducted  from  the  full  amount  he  is  entitled  to^  all  he  hai 
received  from  the  property  of  the  father  over  and  above  what 
was  necessary  for  the  support  and  maintenance  of  the  latter 
during  his  lifetime.  The  above  authorities  sustain  the  pro- 
priety of  giving  this  direction  to  the  case.  By  his  declaratioo 
as  amended,  the  plaintiff  simply  seeks  to  recover  what  his  m- 
vices  were  worth,  and  after  much  consideration  we  regard  thii 
as  the  proper  and  legal  way  to  solve  the  problem,  and  accord* 
ingly  so  direct 

2.  It  is  manifest,  without  discussion,  that  whatever  may 
have  been  the  original  contract  between  the  father  and  son,  it 
could  not  be  changed  by  any  agreement  or  understandingy  if 
there  were  such,  made  by  the  children  after  the  father  became 
insane. 

3.  The  plaintiff  was  a  competent  witness  in  his  own  CiTor 
to  answer  the  testimony  of  the  administrator  concerniDg 
matters  which  occurred  between  them  before  the  death  of  the 
father,  not  in  the  presence  of  the  latter,  and  in  which  he  did 
not  in  any  way  participate. 

4.  On  the  trial,  the  jury  returned  the  following  verdict: 
"  We,  the  jury,  find  for  the  plaintiff,  above  what  he  has  al- 
ready received  from  all  sources,  the  sum  of  $600  principal,  and 
interest  $119."  The  court  set  this  verdict  aside,  and  granted 
a  new  trial.  The  evidence  does  not  accurately  disclose  what 
the  rents,  etc.,  which  the  plaintiff  had  received  amounted  to, 
and  it  is  therefore  impossible  to  determine  from  the  record 
upon  what  basis  of  calculation  the  jury  arrived  at  the  amount 
they  found  in  favor  of  the  plaintiff.  For  this  reason,  we  will 
not  interfere  with  the  discretion  of  the  trial  judge  in  granting 
a  new  trial,  but  will  allow  the  judgment  of  the  court  below  to 
stand,  and  the  case  to  be  again  tried,  with  such  light  thrown 
upon  the  law  of  it  as  may  be  gathered  from  the  head-notee 
and  this  opinion. 

Judgment  affirmed. 
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Wnu— AoBinnDn  10  Makb^  YAXXDinr  of. — Oiiia  may  mslw  a rtJdd 
•gnenMot  biadiiig  himBelf  legally  to  make  a  partiealar  dl^KMitum  of  hit 
propertj  Vy  will:  /Mmoht.  BmUOI^  ION.  J.Eq.  832; 60  Am.  Dea  779^  and 
Mtaodad  nota^  wilh  full  diawiwion  of  the  sabjeet^ 

WsmsB— Pabtt  .as  Wrnmi  AOAOiaT  Piomaseo  Pntsov.  ~  In  an  ao- 
tioa  I7  an  bar  to  roooYer  poeseasion  of  realty,  fbo  defendant  la  a  oonq^tent 
witnea,  notwitbatanding  tbe  deatb  of  tbe  plaintiff 'a  anoeator  nndar  whom 
both  daim,  azoept  aa  to  anch  matters  aa  transpired  between  the  defendant  and 
mhiaciskor:  TerrfT.  i^oeioAofH  79  Ga.  278;  11  Am.  St.  Bap.  420.  and  note. 
Ah.  as.  Bar.,  Tok  XZVIL— IS 
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Woodman  v.  Innbb. 

[47  Kahsai,  26.] 

OmrTRAon— PuBuo  Pouor— Location  ov  Pvblio  Oimi^PioBT-offiak 
— Any  oontnot  made  for  the  parpoM  of  seonring  the  location  of  a  pabfit 
office,  saoh  m  a  post-office,  in  any  certain  part  of  a  otty  or  elaewhere. « 
which  prerentB,  or  tende  to  prevent^  the  change  or  removal  of  each  office 
when  the  neoeaaitiee  of  basineas  or  the  intereat  of  the  pnUic  demand 
rach  change  or  removal,  ia  opposed  to  pnblic  policy  and  void,  aa  tandim 
to  the  injury  of  the  pnblic  aervioe,  and  aa  aabordinating  the  pnblie  val* 
fare  to  individual  convenience  or  gain. 

Harrii  and  Vermilion^  for  the  plaintiffs  in  error. 

Dais  and  Wall^  for  the  defendants  in  error. 

HoBTON,  0.  J.  The  material  facts  of  this  case  are  as  fel- 
lows: The  firms  of  Innes  and  Ross  and  Aldrich  and  Brown, 
in  1882,  owned  property  and  were  engaged  in  business  on  Main 
Street,  in  the  city  of  Wichita,  in  this  state,  near  the  building 
where  the  post-office  in  Wichita  was  kept.  They  were  desirous 
of  having  the  post-office  remain  in  the  building  near  their  place 
of  business,  and  as  an  inducement  to  haye  the  post-office  r^ 
main  in  the  building,  on  the  Ist  of  October,  1882,  they  exe- 
cuted and  delivered  to  W.  0.  Woodman  their  written  contract, 
whereby  they  agreed  to  pay  him,  as  part  of  the  rent  for  the 
post-office  building,  the  sum  of  seventy-five  dollars  every  three 
months.  The  post-office  was  continuously  kept  in  the  building 
on  Main  Street  up  to  the  Ist  of  October,  1886,  and  the  firms 
of  Innes  and  Ross  and  Aldrich  and  Brown  paid  the  rent  up  to 
the  first  day  of  October,  1885,  but  refused  thereafter  to  pay 
any  further  rent    On  the  24th  of  December,  1886|  W.  0. 
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Woodman  oommenced  his  aoUon  to  reoorer  $808.96  for  the 
residue  of  the  rent,  whioh  be  olaimed  to  be  doe  upon  fbe 
irritten  oontraci.    Wbile  tbe  action  was  pending  in  tbe  conrt 
hehWf  W.  C.  Woodman  died,  and  bis  execntors  were  substi- 
tuted,  by  tbe  order  of  the  oonrt,  as  plaintiffs.    Upon  tbe  trial 
the  defendant  objected  to  tbe  introduction  of  any  evidence* 
Tbe  court  sustained  the  objection,  holding  that  tbe  contract 
was  against  public  policy,  and  therefore  void.    We  approve  of 
tbe  nding  of  the  trial  court.    It  was  decided  in  St.  Joseph  etc. 
RS.O0.Y.  Ryan,  11  Ean.  609, 16  Am.  Rep.  357,  that  a  con- 
tract not  to  have  or  use  a  depot  within  three  miles  of  a  given 
point  was  against  public  policy,  and  void.    It  was  said  in  that 
case,  among  other  things,  that  *' railroad  corporations  are,  as 
we  have  seen,  public  agencies,  and  perform  a  public  duty. 
Tbej  are  agencies  created  by  the  public,  with  certain  priv- 
ilegee,  and  subject  to  certain  obligations.     A  contract  that 
tbey  wHl  not  diecharge,  or  by  which  they  cannot  discharge; 
tboee  obligations  is  a  breach  of  that  public  duty,  and  cannot 
be  enforced.    They  are  under  obligations  to  use  the  utmost 
baman  sagacity  and  foresight  in  the  construction  of  their 
roads,  to  prevent  accidents  to  passengers.     A  contract  that 
they  will  not  use  such  sagacity  and  foresight  certainly  cannot 
be  upheld.    Tbey  are  under  obligations  to  employ  skillful  and 
competent  engineers  to  manage  their  engines,  and  other  com- 
petent employees  to  superintend  and  take  care  of  the  running 
of  their  trains*    A  contract  that  they  will  not  employ  such 
agents  and  servants  is  certainly  void.    They  are  bound  to 
Aimish  reasonable  Cacilities  for  the  transportation  of  freight 
and  passengers,  both  as  to  the  quality  and  quantity  of  cars  and 
ooaches  and  the  number  of  trains,  and  a  contract  not  to  fur* 
niah  such  facilities  will  not  be  tolerated.    So  though  one  train 
a  day  with  one  freight-car  and  one  passenger-coach  might  be 
at  present  amply  sufficient  to  do  all  the  business  between  two 
given  places,  yet  a  contract  never  to  run  but  one  train  a  day 
with  the  one  car  and  coach  could  not  be  upheld,  for  the  neces- 
Bties  of  trade  and  travel  are  varying,  and  it  is  the  duty  of  the 
company  to  adjust  its  capacities  and  facilities  for  business  to 
these  varying  necessities.    Upon  the  same  principle,  it  is  the 
duty  of  a  railroad  company  to  furnish  reasonable  depot  facili- 
ties.   Tbe  number  and  location  of  the  depots,  so  as  to  oonsti- 
tote  reasonable  depot  facilities,  vary  with  the  changes  and 
amount  of  population  and  business.    A  contract  to  leave  a 
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oertain  distance  along  the  line  of  the  road  defltitaie  of  depots 
is  in  contravention  of  this  duty/' 

Under  the  allegations  of  the  petition,  the  location  of  (hi 
post-office  in  this  case  was  to  be  restricted  to  one  place.  Th« 
govern  ment  locates  only  one  post-office  in  a  city,  and  such 
office  is  a  public  one,  and  the  .general  public  has  an  interest  in 
the  location  of  the  office.  Any  contract  which  is  made  for  the 
purpose  of  securing  the  location  of  such  an  office,  or  which 
prevents,  or  tends  to  prevent,  the  change  or  removal  of  each 
an  office,  when  the  necessities  of  business  or  the  interest  of 
the  public  demand  a  change  or  removal,  tends  to  the  injory 
of  the  public  service,  and  therefore  is  against  public  policy. 
Such  contracts  as  referred  to  in  the  petition  tend  to  improperly 
influence  those  engaged  in  the  public  service,  and  also  tend  to 
subordinate  the  public  welfare  to  individual  convenience  or 
gain.  Parties  should  not  be  permitted  to  make  contracts 
which  induce  personal  or  private  interest  to  overbear  public 
duty  or  public  welfare:  Elkhart  Cov/rUy  Lodge  v.  Crary,  98  Ind. 
288;  49  Am.  Bep.  746. 

Counsel  for  plaintiffs  say  that  the  written  contract  of  the 
parties  is  enforceable,  because  it  is  not  shown  that  it  is  unfair, 
or  that  any  undue  influence  was  to  be  used  to  retain  the  post- 
office  on  Main  Street.  Such  contracts  lead  to  secret,  improper, 
and  corrupt  influences,  to  the  injury  of  the  public  In  thii 
view,  we  cannot  think  it  good  policy  for  the  courts  to  enforce 
such  contracts. 

**  All  agreements  for  pecuniary  considerations  to  control  the 
business  operations  of  the  government,  or  the  regular  admin- 
istration of  justice,  or  the  appointments  to  public  offices,  or  the 
ordinary  course  of  legislation,  are  void  as  against  public  policy, 
without  referenoe  to  the  question  whether  improper  means  are 
oontemplated  or  used  in  their  execution.  The  law  lodes  to 
the  general  tendency  of  such  agreements,  and  it  closes  the 
door  to  temptation  by  refusing  them  recognition  in  any  at  the 
oourts  of  the  country  **:  Providence  Tod  Co.  v.  NorrUt  2  Wall 
46. 

If  W.  C.  Woodman  had  no  control  over  the  locatioQ  of  the 
post-office,  or  if  he  could  not,  by  his  influence,  repreaentatioDS, 
or  otherwise,  induce  the  United  States  post-office  department 
to  permit  him  to  retain  the  post-office  upon  Main  Street^  then 
the  contract  sued  upon  was  wholly  without  consideration,  and 
for  that  reason  ought  not  to  be  enforced. 

The  case  of  Seal  v.  Polhemue^  67  Mich.  130,  which  is  referred 
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to  88  folly  Bustaining  the  petition,  is  somewhat  different  in  itt 
bets,  hot  all  said  therein  is  not  satisfactory  to  us. 
The  judgment  of  the  district  court  will  be  affirmed. 

OoanBAon — Pubuo  Pouor.  — AoontrscltoMoiire  the  remorU  of  8po8t- 
oflka^  ind  the  appointment  of  one  as  poetmaitery  ia  against  pnbtio  polioy,  and 
?«d:  FUaom  t.  HbmeM»  5  F^  St.  452;  47  Am.  Deo.  422»  and  note.  An  agree- 
SMBt  by  a  railroad  oompany  to  baild  and  maintain  its  depot  at  a  oertain 
pboe^  ind  nowhere  else  in  a  oertain  oity,  is  against  pnblio  polioy,  and  Toid: 
Va&auonv.  GUcivoefc  J^VOb^,  63Iows  1S6;  86  Am.  Bep.  206^  aadaztended 


Mabtin  V.  LBTAGOOa 

(17  KursAS,  8S.] 

HsBuoBOB.  —  Whbm  Amt  Voluntabt  Act  mat  KATuaAUiTRmn/r  nr  In* 
iUKT  TO  AvoTHXB,  the  aetor  mast  see  to  it,  at  his  peril,  that  injury  does 
Bot  follow,  or  be  most  respond  in  damages  therefor,  no  matter  what  the 
BMstiYe  or  the  degree  of  oare  with  whioh  the  aot  is  performed. 

UlBm  AMD  SUfcTAUT -*  DaHOIROUS  llAOHIHiaT  ^  NiouoiNoa  —  The 
ownors  of  a  thrashing-maehine  are  gnilty  of  gross  negligenoe  in  leaving 
iti  bevel  wheel  and  cogs  nnoovered,  knowing  them  to  be  thns  imminently 
dugerons  to  human  life.  A  laborer  about  the  maohine^  who,  being  or* 
dsred  to  oil  the  oylinder,  is  injured  while  attempting  to  perform  such 
actk  by  coming  in  contact  with  such  bevel  wheel  and  oogs  without  knowN 
•Igs  of  their  dangerous  condition,  may  reoover  from  the  owners  of  the 
machine,  whether  he  was  their  servant  at  the  time  or  not. 

KiouoBtci — DA50BEOV8  M  AOHiiniRT — DvTT  ov  OwinuL^  Where  the 
daagerous  condition  of  maohinery  is  foreseen  and  pointed  ont  to  the 
owner,  the  dnty  is  imposed  upon  him  to  adopt  ti^try  poarible  precaution 
to  avoid  injury  to  those  working  about  it.  His  fallurs  to  perform  such 
daty  makes  him  liable  for  all  resulting  injury, 

Hiouoncs  —  Coirr&AOT  Bblatiohb.  —  When  an  aot  of  negligence  is  im- 
minently dangerous,  the  actor  is  liable  to  a  party  injured,  whether  there 
is  any  relation  of  contract  between  them  or  not. 

KeUer  and  Dean^  for  the  plaintiffs  in  ernv. 

Orattan  and  Orattan^  for  the  defendant  In  error. 

SncpsoH,  C.  The  plaintiffs  in  error  were  the  two-thirds 
owners  of  a  horse-power  thrashing-machine,  the  other  third 
being  owned  by  the  father  of  one  of  them.  When  they  went 
to  a  farmer's  for  the  purpose  of  thrashing  his  wheat  with  their 
machine,  they  furnished  two  feeders,  one  man  to  drive  the 
horse-power,  and  one  man  to  measure  the  grain,  it  being  the 
duty  of  the  farmer  for  whom  they  were  thrashing  to  famish 
pitchers,  and  the  other  necessary  help.    On  the  sixteenth  day 
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of  September,  1886,  the  plaintiffs  in  error  were  engaged  in 
thrashing  grain  for  one  Pampella,  with  a  Nichols  and  Shepheri 
horse-power  machine.  B.  B.  Mastin  was  driving,  and  Jack 
Hastin  was  feeding.  Galbreth,  whom  the  Mastina  brought  to 
the  Pampella  farm  to  feed,  had  traded  work  with  one  Bankin, 
who  was  in  the  employment  of  Pampella,  and  Rankin  was  feed- 
ing.  Galbreth  was  hauling  grain  away  from  the  machine. 
York,  an  employee  of  the  Mastins,  was  measuring  the  grain. 
This  defendant  in  error  was  pitching  from  the  stack,  and  be 
was  an  employee  of  Pampella.  During  the  work,  and  at  aboat 
four  o'clock,  p.  M.,  of  the  16th  of  September,  1886,  Jack  Mastin 
was  feeding,  and  was  taken  sick,  and  called  to  Rankin  to  take 
his  place.  Rankin  did  so,  and  recollecting  that  he'  had  not 
recently  oiled  the  cylinder,  and  knowing  that  Jack  Mastin 
was  sick,  called  to  the  defendant  in  error,  who  was  pitching 
grain  from  the  stack  to  the  feeder,  to  oil  the  cylinder.  The 
machine  in  use  was  a  vibrator,  of  the  Nichols  and  Shepherd 
pattern.  The  large  iron  wheel  revolves  rapidly,  and  when  so 
revolving  the  exposed  bevel  wheel  and  cogs  are  imminently 
dangerous  to  human  life  and  limb.  The  manufacturers  of  the 
machine  make  a  strong  iron  shield  to  be  placed  over  the 
wheel  and  cogs,  to  render  it  safe  to  oil  the  cylinder,  or  to  do 
other  work  about  it.  In  operation  the  straw  naturally  lodges 
on,  over,  and  about  the  wheel  and  cogs,  and  conceals  them, 
and  makes  it  necessary,  when  any  one  is  about  to  oil  the  cyl- 
inder, to  remove  the  straw,  and  this  is  generally  done  with 
the  hand.  The  shield  had  become  so  impaired  that  it  was 
impossible  to  fasten  it,  or  it  would  require  great  extra  work  to 
do  BO.  It  seems  to  be  admitted  that  when  the  shield  was  not 
on  the  wheel  and  cogs  were  eminently  dangerous,  and  there  is 
no  question  but  that  during  the  two  days'  thrashing  at  Pam- 
pella's,  and  at  the  time  the  defendant  in  error  lost  his  hand, 
the  shield  was  not  on,  and  the  wheel  and  cogs  were  uncoTeied, 
except  as  hidden  by  the  straw.  To  oil  the  cylinder,  one  has 
to  reach  up  and  over  the  shield  to  get  the  oil  cup,  and  when 
the  shield  is  on  it  can  be  oiled  without  danger.  When  tiie 
shield  is  off,  and  one  knows  it,  to  avoid  imminent  peril  the 
oil  can  is  reached  in  an  opposite  direction  from  that  osed 
when  the  shield  is  on.  The  defendant  in  error,  having  in- 
quired, was  told  where  the  oil-can  was,  and  went  to  the  side 
on  which  the  large  iron  bevel  wheel  is  situate,  at  a  point 
where  the  tumbling-rods  connect  with  the  horse-power,  and  the 
wheel  revolves  rapidly  in  cogs  on  the  end  of  the  cylinder,  at- 
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tempted  to  brash  away  the  straw  covering  up  the  wheel,  when 
Ui  hand  was  caught  in  the  cogs  of  the  bevel  wheel  and  was 
msdied.  He  brought  this  suit  to  recover  damages  for  the 
kM  of  Us  handy  and  was  awarded  $1,331.  The  jury  returned 
ansven  to  special  interrogatories  as  follows: — 

**h  Did  not  the  plaintiff  know,  at  and  before  the  time  he 
attempted  to  oil  the  cylinder,  that  the  shield  was  off  the  bevel 
pinionT    A.  Na 

''2.  Did  not  the  plaintiff  know  that  it  was  dangerous,  if  it 
was  dangerouSi  to  attempt  to  oil  the  cylinder  when  the  shield 
waaofff   A.  No. 

"Sw  Could  not  the  plaintiff,  in  the  exercise  of  ordinary  pru- 
dence and  care,  have  known  that  the  shield  was  off?    A.  No. 

"4.  Would  not  the  plaintiff  have  known  that  the  shield  was 
eff  if  he  had  been  ordinarily  attentive  to  what  he  saw  about 
the  machine,  and  what  he  heard  said  by  the  defendants  or 
othenf    A.  Plaintiff  did  not  know  it  was  off. 

*5.  How  much  damage,  if  any,  do  you  allow  on  account  of 
the  physical  and  mental  suffering  of  the  plaintiff  7    A.  $100. 

**&  How  much  damage,  if  any,  do  you  allow  on  account  of 
the  loee  of  plaintiff's  hand?    A.  $997. 

"7.  How  much  damage,  if  any,  do  you  allow  on  account  of 
plabtiff's  expenditures  for  medicine  and  surgical  services? 
A.  $180. 

*^S,  What  snm  of  money,  if  any,  do  you  allow  as  exemplary 
damages?    A.  None." 

The  admitted  fact  is,  that  the  uncovered  bevel  wheel  was 
yvtj  dangerous.  It  is  established  by  the  evidence,  and  there 
is  DO  controversy  as  to  the  fact,  that  the  owners  of  the  ma- 
chine knew  that  it  was  uncovered,  that  they  had  been  warned 
of  the  dangerous  consequences,  and  that  they  were  guilty  of 
poee  negligenoe  for  using  it  in  that  condition.  It  is  equally 
dear  from  the  evidence,  and  the  jury  so  find,  that  the  defend- 
ant in  error  did  not  know  that  the  bevel  wheel  was  uncovered, 
tad  that  the  shield  was  not  on.  Now,  on  this  stato  of  facts, 
Mparate  and  apart  from  any  contractual  relations,  or  any 
question  as  to  the  attitude  of  these  parties  as  master  and  ser- 
vant, the  operation  of  this  machine  in  its  dangerous  condition 
imposed  a  duty  on  the  owners  and  operators  thereof  toward 
all  who  were  engaged  in  the  work,  or  who,  by  any  possibility, 
in  the  discharge  of  duty  or  in  the  performance  of  labor,  might 
be  brought  in  contact  with  it,  that  was  certainly  disregarded. 
For  it  may  be  stated  as  a  general  rule,  that  where  any  volua- 
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tary  act  may  naturally  result  in  the  injury  of  another,  the 
actor  most  see  to  it,  at  his  peril,  that  injury  does  not  fidbw, 
or  he  must  respond  in  damages  therefor;  and  this  is  true  re* 
gardless  of  the  motive  or  the  degree  of  care  with  which  the  act 
is  performed:  Hay  y.  Cohoe$  Co.^  2  N.  Y.  169;  61  Am.  Dec. 
279;  Tremain  y.  Cohoes  Co.y  2  N.  Y.  163;  61  Am.  Dec.  284; 
CdhiU  Y.  Eastman,  18  Minn.  824;  10  Am.  Rep.  184;  Pkinity 
V.  Augusta,  47  Qa.  260;  St.  Peter  v.  Deniaon,  68  N.  Y.  416;  17 
Am.  Rep.  258;  WiUon  y.  New  Bedford,  108  Mass.  261;  11  Am. 
Bep.  862;  Scott  y.  Bay,  8  Md.  431;  Cooper  y.  Randall,  63  DL 
24;  6.  B.  A  L.  R'y  Co.  y.  Eagles,  9  Col.  644 

This  rule  applies  to  these  plaintiffs  in  error  in  all  its  vigor. 
They  operated  the  machine  with  the  knowledge  that  the  un- 
covered  wheel  was  imminently  dangerous  to  those  working 
around  it.  They  did  this,  too,  after  warnings  that  injarioos 
consequences  were  liable  to  follow  such  use.  The  injuries  re- 
sulting to  the  defendant  in  error  were  the  natural  and  proha- 
ble  result  of  the  use  of  this  machine  with  the  cogs  and  wheel 
in  this  uncovered  condition.  Its  danger  was  foreseen  and 
pointed  out  to  the  owners,  and  the  duty  was  imposed  upon 
them  to  adopt  every  possible  precaution  to  avoid  such  a  con- 
sequence. It  seems  clear  to  us,  under  the  uncontradicted  evi- 
dence respecting  the  danger  of  operating  the  machine  in  such 
manner,  and  of  the  knowledge  of  the  Mastins  of  the  danger, 
and  of  the  want  of  knowledge  on  the  part  of  the  defendant  in 
error  that  the  wheel  was  uncovered,  that  the  right  of  recovery 
is  clear  and  undoubted.  It  was  an  act  of  practical  necessity 
that  the  machine  should  be  oiled,  as  the  business  both  of  the 
Mastins  and  Pampella  was  to  be  expedited  by  it.  The  feeder, 
whose  business  or  duty  it  was  to  oil  when  the  other  feeder  was 
actively  engaged  at  the  mouth  of  the  machine,  was  prostrate 
on  the  ground,  sick  and  disabled.  Any  one  working  about  the 
machine,  either  for  the  Mastins  or  for  Pampella,  or  for  both, 
could  be  called  upon  to  do  this  special  work,  but  when  called 
upon  was  entitled  to  have  all  the  necessary  protection  to  save 
him  harmless  while  performing  the  special  labor.  We  do  not 
understand  that  there  is  any  cast-iron  rule  that  forbids  a  man 
who  is  engaged  in  pitching  from  the  stack  from  attempting  to 
oil  the  machine  at  the  request  of  any  one  whose  duty  it  is  to 
see  that  the  machine  is  in  proper  working  condition.  The  evi- 
dence in  this  particular  case  shows  clearly  that,  if  the  shield 
had  been  on  and  the  wheel  covered,  any  person  could  ba?e 
oiled  the  machine  without  any  danger  to  life  or  Umb;  benoe 
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the  immediate,  adequate,  and  efficient  cause  of  the  injury  is 
ibond  in  the  iaoi  that  the  wheel  was  negligently  and  know- 
ingly  left  uncovered  by  these  plaintiffs  in  error.  Whatever 
iDt^mediate  acta  may  have  been  committed  by  Bankin  or  by 
olher  employees,  the  iiyury  must  rest  for  an  efficient  cause  on 
this  act  of  negligence  of  the  plaintiffs  in  error  On  general 
eoDsideratioua  growing  out  of  the  contract,  and  the  nature  of 
the  employment  of  the  defendant  in  error,  he  was  bound  to  do 
Aod  perform,  within  reasonable  limits,  any  ordinary  act  ex* 
pediting  the  business  in  which  all  parties  there  present  were 
engaged  that  might  be  requested  or  demanded  of  him.  He 
WIS  designated  by  some  one  in  authority  to  pitch  from  the 
ftack,  and  he  was  directed  by  one  who  had  authority  to  feed 
the  machine,  and  to  see  that  it  was  running  properly,  and  to 
oil  the  machine.  Both  of  these  acts,  and  his  faithful  x>erform« 
anee  of  them,  were  necessary  ones,  and  expedited  the  business 
of  both  the  Mastins  and  Pampella,  and  resulted  to  their  bene* 
fit  We  do  not  understand  that  the  defendant  in  error  was 
either  a  volunteer  or  an  intermeddler,  in  the  common  accepta* 
tioD  of  the  term.  He  was  there  as  an  employee  of  Pampella, 
to  perform  the  labor  assigned  him,  subject  to  the  orders  and 
directions  of  those  who  had  charge  of  the  various  branches  of 
the  work,  Pampella  and  the  Mastins  were  associated  together 
for  a  common  purpose,  and  to  do  a  particular  part  of  the  work* 
In  the  absence  of  some  special  controlling  direction,  the  duty 
of  the  defendant  in  error  was  to  do  and  perform  all  acts  re* 
quested  of  him  that  were  reasonable  and  he  was  capable  of 
doing  to  expedite  the  associated  effort.  If  the  shield  had  cov* 
ered  the  wheel,  it  would  have  been  a  very  ordinary  act  to  have 
oiled  the  machine  when  directed  to  do  so  by  the  person  that 
til  agree  was  charged  with  the  duty  of  seeing  that  it  was 
properly  oiled;  hence  we  regard  all  this  contention  about  the 
defendant  in  error  being  a  volunteer  or  intermeddler  as  having 
DO  force  or  bearing.  He  was  rightfully  there.  It  was  a  part 
of  his  duty,  under  his  contract  of  employment,  to  do  and  per- 
form all  ordinary  acts  of  which  he  was  capable,  and  which  he 
was  directed  to  do  by  those  having  charge  of  Ihe  work,  that 
wu  necessarily  included  in  its  practical  operation.  Hence  it 
leems  that  there  is  a  direct  responsibility  to  him  by  reason  of 
his  rightful  presence  there,  and  his  lawful  participation  in  the 
work  on  the  part  of  the  Mastins,  independent  of  the  inquiry 
sa  to  whether  he  was  an  employee  of  the  farmer  or  the  owners 
of  the  machine. 
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It  seems  to  be  an  eetabUshed  &ot  in  this  case  that  the  ope^ 
atioQ  of  the  machine  with  the  nncovered  wheel  was  immi- 
nently dangerous,  and  this  is  eqniyalent  to  saying  that  the 
owners  of  the  machine  were  gnilty  of  gross  negligence  in  ito 
operation.  The  great  bodily  harm  of  some  one  working  about 
the  machine  without  the  knowledge  that  the  wheel  was  an- 
covered  was  the  natural  and  almost  inevitable  consequence  of 
such  gross  negligence.  The  uncovered  condition  of  the  wheel 
imposed  upon  its  owners  the  exercise  of  the  highest  degree  of 
caution.  This  increase  of  duty  arose  out  of  the  nature  of  the 
business,  and  the  danger  to  others  incident  to  the  operation  of 
the  machine.  The  duty  of  exercising  great  caution  by  the 
owners  of  the  machine  did  not  arise  out  of  the  contract  with 
Pampella  to  do  his  thrashing,  but  grew  out  of  the  wrong  being 
done  by  the  use  of  an  uncovered  wheel  known  by  them  to  be 
imminently  dangerous.  The  owner  of  a  horse  and  cart  who 
leaves  them  unattended  in  the  street  is  liable  for  any  damage 
which  may  result  from  his  negligence:  Lynch  v.  Nurdin^  1  Ad. 
&  E.,  N.  S.,  29;  lUidge  v.  Ooodmn,  6  Car.  A  P.  190. 

The  owner  of  a  loaded  gun  who  puts  it  into  the  hands  of  s 
child,  by  whose  indiscretion  it  is  discharged,  is  liable  tor  dam- 
ages occasioned  by  the  discharge:  Dixon  ▼•  BeU^  6  Maule  A  8. 
198.  The  general  rule  is,  that  damages  for  which  a  party  ia 
liable  are  those,  and  those  only,  which  are  the  natural  and 
necessary  consequences  of  his  acts:  Kellogg  T.  Chicago  etc.  K 
R.  Co.,  26  Wis.  267;  7  Am.  Rep.'  69;  Ryan  v.  New  York  Cent 
22.  R.  Co.f  85  N.  T.  211;  91  Am.  Dec.  49.  There  is  this  marked 
distinction  between  an  act  of  negligence  imminently  dange^ 
ous  and  one  that  is  not  so:  the  guilty  party  being  liable  in  the 
former  case  to  the  party  injured,  whether  there  was  any  rela- 
tion of  contract  between  them  or  not,  but  not  so  in  the  latter 
case:  Colegrove  r.  Harlem  2Z»  R.  Co.^  6  Duer,  410;  Burk  v.  Di 
Castro  etc.  Co.,  11  Hun,  857.  Where  contractors  entered  into 
a  contract  to  put  a  cornice  on  a  mill,  the  mill-owners  to  ftu^ 
nisb  the  necessary  scaffolding,  and  the  scaffolding  furnished, 
being  defective,  fell  and  killed  an  employee  of  the  contractora, 
the  mill-owners  were  held  liable,  because  the  injury  was  the 
natural  consequence  of  their  negligence  in  constructing  the 
scaffolds:  Coughtry  v.  Ohbe  Woolen  Co.,  66  N.  Y.  128;  16  Am. 
Bep.  887;  Cook  t.  New  York  Floating  Dock  Oo^  1  Hilt  437; 
Smith  V.  New  York  etc.  R.  R.  Co.,  19  N.  Y.  180;  75  Am.  Deo. 
806.  So,  in  this  case,  the  injury  to  the  defendant  in  error  was 
the  natural  consequence  of  the  gross  negligence  of  the  owners 


/iil7i  1891.]  Mabtik  v.  Lsvaoood.  288 

of  the  thrashing-machine  in  leaving  the  wheel  with  its  immi- 
nently dangeroas  cogs  uncovered.  That  it  was  dangerous  to 
human  life  and  limb  is  unquestioned.  That  the  Mastins  knew 
it  was  is  conclusively  established.  Despite  the  warnings  of 
friends  and  neighbors,  they  persisted  in  its  use  in  this  danger* 
0U8  oonditioQ.  The  natural  result  of  this  gross  negligence  was 
th«  serious  injury  of  the  defendant  in  error.  Their  answer  to 
bis  demand  for  damages  is,  that  he  was  not  their  servant. 
This  answer,  addressed  to  a  man  who  was  there  in  the  reg\ilar 
CGQiBS  of  employment  to  aid  the  accomplishment  of  the  very 
work  for  which  the  owners  of  the  machine  had  brought  it  to 
the  Ikrm  of  Pampella,  is  not  a  sufficient  one.  His  duty  was 
to  do  and  perform  such  acts  as  assisted  in  the  accomplishment 
of  the  common  design.  He  did  not  direct  the  work,  or  had  no 
right  to,  or  was  not  appointed  or  selected  for  that  purpose. 
His  duties  were  assigned  by  those  who  had  the  controlling 
aothority.  His  duty  was  obedience  to  the  directions  of  those 
io  authority,  or  to  those  who  seemed,  from  the  ordinary  course 
of  affairsv  to  be  in  authority.  In  obedience  to  a  direction,  a 
request,  or  a  command  by  one  who  was  in  actual  control  of  the 
machinery,  Jie  attempted  to  oil  the  cylinder.  The  act  at« 
tempted  appears  to  have  been  one  of  absolute  necessity, 
requiring  immediate  attention.  It  was  an  ordinary  act,  unat- 
tended with  danger,  that  any  reasonably  prudent  man  could 
perform  without  injury,  if  it  had  not  been  for  the  gross  negli- 
gence of  the  Mastins.  Rankin,  who  made  the  request  or  gave 
the  direction,  was  in  sole  charge  of  that  part  of  the  machinery 
about  which  the  request  was  made  and  the  direction  given. 
He  had  been  in  charge  for  two  days,  with  the  knowledge,  con- 
Bent,  and  approval  of  the  owners  of  the  machine.  The  writer 
of  this  opinion  is  clear  in  his  conviction  that,  under  these  cir- 
cumstances, Rankin  was,  for  all  legal  purposes,  the  employee 
of  the  Mastins,  in  charge  of  this  branch  of  the  machinery, 
responsible  for  its  successful  operation,  and  fully  authorized 
and  empowered  to  do  or  cause  to  be  done  any  act  that  was 
Ki^osnary  for  the  accomplishment  of  that  part  of  the  work; 
that  the  defendant  in  error,  by  reason  of  his  employment 
there,  was  subject  to  all  reasonable  orders  and  directions  neces- 
sary to  the  safe  conduct  of  the  business  by  those  in  authority; 
that  as  a  matter  of  law  he  was  an  employee  of  the  Mastins 
to  the  same  extent  and  to  the  same  degree  as  if  he  had  been 
directly  employed  by  them;  that  the  relation  of  master  and 
wrvant  was  established  between  them  by  reason  of  his  em- 
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ployment  by  Painpella  to  engage  in  the  associated  work  of  the 
Mastins  and  Pampella;  that  the  Mastins  are  liable  to  him  far 
injuries  caused  by  their  gross  negligence  because  of  said  em- 
ployment;  and  that  they  are  liable  both  because  they  need 
this  dangerous  machinery,  with  the  knowledge  of  its  danger, 
and  because  they  failed  to  exercise  reasonable  care  to  protect 
an  employee.  The  instructions  of  the  court  complained  of, 
being  in  substantial  conformity  to  these  views,  are  not  eno- 
neouB. 

We  recommend  that  the  judgment  be  affirmed. 

By  the  Court,     It  is  so  ordered. 


Tbb  lOLiiOwiNQ  oranoH  in  thia  oMe  was  delirered  by  the  eonrt  on  nuiun 
for  a  rehearing,  the  ooort  adhering  to  its  former  decision.  It  is  repoiiid  m 
47  Kan.  764. 

"  Per  Ourianu  We  hare  been  asked  to  re-examine  the  grounds  of  tiie  opin- 
ion handed  down  by  the  commission.  We  have  done  so  with  greftt  ears,  btl 
the  result  has  not  changed  our  former  conviction.  The  authorities  cited  by 
the  counsel  for  plaintifiF  in  error  concerning  intermeddlers  and  volunteen  ^ 
not^  we  think,  apply  in  this  case.  At  the  time  that  Levagood  was  injured  bt 
was  not  a  mere  intermeddler  or  volunteer.  There  is  some  evidence  to  ahow 
that  his  duties  did  not  require  him  to  confine  himself  to  pitching  grain  only. 
On  the  day  of  the  injury,  £.  £.  Mastin,  one  of  the  owners  of  the  thiaahisg* 
machine,  was  driving  the  horse-power.  Jack  Mastin  and  William  Bankiu 
were  feeders,  bnt  Jack  Mastin,  whose  father  owned  one  third  of  the  machine, 
seemed  to  aot  as  the  boss  of  the  work.  When  the  machine  was  set  up  end 
ready  to  work,  the  horse-power  got  out  of  fix*  and  both  the  Mastins  tiked 
Levagood  to  help  fix  the  machine,  and  with  a  wrench  he  took  some  o^  df 
the  bolts  of  the  machine.  Rankin,  who  is  experienced  in  the  rsaniug  of 
thrashing-machines,  testified,  among  other  things^  'that  he  asked  Jack  Mat* 
tin  to  oil  the  cylinder,  but  as  he  was  sick,  and  down  on  his  knees  and  handi, 
gagging  from  dust^  he  then  told  Levagood  to  oil  the  cylinder.'  He  wsi 
asked:  '  Q.  It  was  n't  the  part  of  anybody's  duty  to  do  thst  except  the  handi 
or  men  running  with  the  machine  ?  A.  Well,  the  thrashing-machine  hasdi^ 
they  generally  do  ask  others  when  they  are  attending  the  aepsntpr,  or  sick 
or  something  that  way,  they  ask  some  one  that  is  dose  by;  I  have  dene  thai 
Q.  That  isn't  the  rule,  I  believe^  A*  Yes,  that  has  been  with  us.  Q.  Tos 
have  run  a  machine  T  A*  Yes,  sir.'  It  also  appears  from  the  evidenee  tb*i 
when  the  Mastins  were  operating  the  thrashing-machine,  a  few  days  before 
the  injury,  at  Mr.  Thresher's,  Mr.  Applegood  (not  a  regolsr  feeder)  was  pe^ 
mitted  to  feed,  and  also  to  oil  the  cylinder  after  the  shield  was  off.  Jack 
Mastin,  the  boss  of  the  work,  testified  about  the  acddenti  among  other 
things,  as  follows:  *  Well,  I  don't  know  much  about  it,  I  was  sick,  lying 
down.  Levagood  came  and  asked  me  for  the  oil-can;  I  don't  know  what  he 
was  going  to  do  with  it.  •  •  •  .  I  told  Lavagood  I  didn't  knowanythtag 
where  the  oil^caa  was.  Q.  Did  yon  ask  him  what  he  wanted  to  do  T  A.  K(\ 
■ir.  Q.  You  told  him  to  hunt  around?  A.  Yes,  sir.'  On  account  of  the 
foregoing  and  other  evidence  oontained  in  the  reoord,  we  cannot  say  that 
the  instructions  were  erroneous  or  the  verdict  unsupported.  The  motioB 
for  a  rehearing  will  be  overruled.* 
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NioLniirai— LuHUrr  iob  W&onoroi.  Aor.— Whiut  an  ael  k  unlaw* 
hi.  tiM  Mtor  li  liaiil*  for  any  injnry  dona,  wifhoot  refannoe  to  Iha  probabil- 
ity that  it  would  aaoaa  that  particular  injury:  Dmrham  t.  Mwmeimam,  2  Blackf . 
96;  18  Am.  Deo.  188.  Kegligenoo  coDsiats  in  doing  something  that  a  reaaon- 
Able  maa  would  not  do^  or  omitting  to  do  aomathing  that  a  reaaonable  man 
voold  do^  thoroby  oanatng  nnintentional  injniy  to  anoAer:  Dmria  t.  Winslow, 
61  lCt.26i;  81  Am.  Dm.  6781  One  ia  liabia  for  tha  natural  and  probable 
coMqiieaMsolaiiogligantaoif  ifeZ>oiia/d  t.  iffneittnj^  U  Allen,  290;  92  Am. 
Dm  768b  and  atonded  note.  One  ongagad  in  blasting  rock  will  be  liable 
for  aa  injufy  canaed  to  ono  whoaa  aafe^  he  might  reasonably  expeot  to  be 
eodangved  theratyy,  iiiilaaa  he  gavv  timely  warning  of  the  blast:  Cameron  v* 
^««'^'|r#;  88  Ark.  SSL 

Miim  Agp  StTAUT— Diyjugiva  HAOKDriBT— Liabilitt  of  Masibr 
101.  —Ik  ia  a  maater^a  6atj  to  anpply  aafe  machinery  for  the  nae  of  hia  aer- 
nai,  aad  he  ia  bound  to  nae  reaaonable  diligenoe  to  inform  himaelf  of  ita 
nfety,  and  the  aarmiit  haa  the  liglit  to  aaanme  that  thia  duty  haa  been  per- 
fonaed:  WwoMa  ▼•  DtMk  eU.  Oo./9!  Minn.  183;  5  Am.  8t  Bep.  88^  and 
Bote;  extended  nottttaAftoHlel  ▼.  AL /oMpA,  84  Am.  St.  Bap.  320;  note  to 
iOqf  T.  AImp  Bpring  Ox,  84  Am.  Bepw  821;  extended  note  to  BtiwM  t. 
XeoMM  JQrfk  €^9  77  Am.  Dea  818^  ia  whioh  thia  BBbjeot  ia  thoronghly  dia* 
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Uicm  «»Ot>ii  f ■BSiDii  ov  FBomnr  Obtaihbd  bt  FmAun.  —Where  the 
coaisnt  ef  tliA  owner  of  a  horae  to  anrrender  poaieaaion  for  aome  tempo- 
laiy  and  legitimate  parpoee  ia  obtained  by  a  triok  or  fraud,  aad  the 
iatsot  of  the  taker  to  deprive  the  owner  of  hia  property,  and  couTert  it 
to  his  own  nae,  ia  oonaummated  by  hia  total  appropriation  of  anoh  prop- 
wty,  he  b  gnilty  of  larceny. 

AmiL  «  Arafianov  ov  Immavxbial  Btxdbvcqi  ^  Noir-pBijin>iouL  Bbbob. 
—Postal-card  notice  offering  a  reward^  and  giving  a  deecription  of  it  and 
of  the  alleged  thiet  are  not  competent  evidence  to  ahow  that  aearch  waa 
made  for  tiie  aoonaed,  and  that  he  fled  from  the  atate^  Imt  wlien  the  ad> 
miaaon  ef  aaoh  evidence  ia  not  prejndieial,  it  ii  aat  groaad  far  revsraaL 

F.  R.  Ogg^  for  the  appellant. 

S.  D.  ScM^  cowniy  attorney^  for  the  state. 

JoHNRoiiy  J.  Frank  Woodruff  was  eonvieted  of  grand  hn^ 
eeny.  The  information  was  filed  in  December,  1890,  and 
charged  Woodruff  with  stealing  a  roan  mare,  the  property  of 
P.  F.  Murray,  on  August  9, 1887,  and  alleged  that  sinoe  about 
the  time  the  larceny  was  committed  Woodruff  had  been  a  fugi* 
tive  from  justice  and  absent  from  the  state.  At  the  trial,  testi* 
naony  was  given  that  Woodruff  came  to  the  house  of  J.  C. 
Murray  in  the  latter  part  of  July,  1887,  and  was  employed  by 
Murray  to  work  upon  his  farm.    On  the  morning  of  August  9^ 
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1887y  lie  WB8  sent  into  a  field  to  cut  oorn  for  J.  C.  Murray,  bat 
instead  of  doing  so  he  went  to  the  home  of  F.  F.  Mnrray,  who 
was  a  son  of  J.  C.  Murray,  and  told  him  that  he  had  the  tooth* 
ache  and  desired  to  go  to  Olathe  to  have  the  tooth  extracted, 
and  he  said  that  he  wanted  to  hire  a  horse  to  ride  to  Olathe, 
stating  that  he  would  return  the  animal  about  noon  of  that 
day,  Murray  consented,  and  assisted  in  saddling  and  bridling 
the  mare,  but  he  never  saw  the  mare  afterward,  and  never 
saw  the  defendant  until  the  fiall  of  1890,  when  he  was  brought 
from  niinois  upon  requisition  of  the  governor  of  the  state. 
When  the  defendant  did  not  return  at  noon  with  the  mare, 
Murray  went  to  Olathe,  and  with  the  aid  of  the  sheriff  made 
a  fruitless  search  for  Woodruff  and  the  mare.  He  was  not 
seen  at  Olathe  on  that  day,  but  was  seen  by  one  witness  in 
possession  of  the  mare  at  the  town  of  Morse,  Kansas.  The 
mare  has  never  been  found  or  recovered. 

The  defendant  insisted  that  under  these  facts  there  was  no 
such  trespass  and  taking  as  was  necessary  to  constitute  the 
offense  of  larceny;  and  he  asked  the  court  to  charge  the  jarj 
that  if  be  obtained  the  possession  of  the  mare  with  the  consent 
of  the  owner,  and  afterward  appropriated  her  to  his  own  use, 
he  could  not  be  convicted  of  larceny.  The  court  instructed 
the  jury  as  follows:  ^*  If  you  believe  from  the  evidence  that 
defendant  obtained  possession  of  the  mare  charged  in  the  in- 
formation to  have  been  stolen,  under  the  pretense  that  he 
wanted  to  ride  to  Olathe,  but  in  reality  with  intent  to  convert 
her  to  his  own  use,  and  to  deprive  the  owner  of  his  property, 
that  would  be  a  sufficient  taking  and  carrying  away  to  cousti- 
tute  the  crime  of  grand  larceny.'' 

Further  along  in  the  charge  the  court  instructed  that  ^  if 
you  are  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  owner  of  the  mare  alleged  to  have  been  stolen  in- 
tended only  to  part  with  the  possession  of  the  mare,  and  not 
with  the  ownership,  and  that  the  defendant  took  possession  of 
the  mare,  not  for  the  purpose,  as  he  stated,  of  riding  to  Olathe 
and  return,  but  with  intent  to  convert  the  mare  to  his  own 
use,  and  to  deprive  the  owner  of  his  property  therein,  and  that, 
in  pursuance  of  such  intent,  he  did  convert  the  mare  to  his  own 
use,  then  you  ought  to  find  the  defendant  guilty  of  grand  lar- 
ceny, as  charged  in  the  information." 

The  instructions  given  by  the  court  were  warranted  by  the 
evidence,  and  correctly  stated  the  law  of  the  case.  To  consti- 
tute larceny,  there  must  be  an  intentional  taking  without  the 
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eonsent  of  the  owner,  —  an  iutentional  fraud  and  appropriation 
of  the  property  to  the  use  of  the  defendant  If  the  owner  con- 
aents  to  part  with  the  property,  there  can  be  no  laroeny;  but 
the  oonsent  must  be  free  and  voluntary.  Where  his  consent 
to  surrender  possession  for  some  temporary  and  legitimate 
purpose  is  obtained  by  a  trick  or  a  fraud,  and  the  taker  intends 
to  deprive  the  owner  of  his  property  and  convert  the  same  to 
his  own  use,  the  consent  is  a  nullity,  out  of  which  no  legal 
poeseBsion  or  right  of  possession  against  the  owner  can  arise. 
According  to  the  testimony  on  which  the  verdict  iu  this  case 
rests,  there  was  no  voluntary  surrender  of  the  possession  of 
the  property  for  the  purposes  intended  by  the  defendant; 
hence  the  taking  was  tortiouS|  and  against  the  will  of  the 
owner.  The  jury  were  warranted  in  inferring  that  the  d(^ 
fendant  never  intended  to  go  to  Olathe  for  the  purpose  of  hav* 
ing  a  tooth  extracted,  and  never  intended  to  return  the  mare 
to  the  owner,  but  that  his  real  purpose  was  to  steal  the  mare 
and  convert  her  to  his  own  use.  According  to  the  testimony, 
he  never  went  to  Olathe,  never  returned  the  mare,  and  it  ap- 
pears that  he  fled  from  Kansas  and  took  refuge  in  the  state  of 
Illinois,  remaining  there  until  he  was  found  and  extradited 
for  the  commission  of  this  oflfense.  We  think  that  the  evi* 
dence  is  sufficient  to  sustain  the  verdict,  and  that  the  defend- 
ant has  no  cause  to  complain  of  the  charge  of  the  court:  Sta^ 
V.  WmiaiM,  35  Mo.  229;  StaU  v.  Coombs,  55  Me.  477;  92  Am. 
Dec.  610;  StaU  ▼.  Humphrey,  32  Vt  571;  78  Am.  Dec.  605; 
PeopU  Y.  Shaw,  57  Mich.  403;  58  Am.  Rep.  372;  People  v. 
SniaUman,  55  Cal.  185;  Smith  v.  People,  53  N.  Y.  Ill;  13  Am. 
Sep.  474;  MiUer  v.  Commonwealth,  78  Ky.  15;  39  Am.  Rep. 
194;  People  ▼.  Smith,  23  CaL  280;  English  v.  State,  29  Tex. 
App.  174;  StaU  v.  Anderson^  25  Minn.  66;  33  Am.  Rep.  455; 
12  Am.  A  Eng.  Ency.  of  Law,  770. 

The  introduction  in  evidence  of  a  postal-card  notice  given 
hy  the  sheriff,  offering  a  reward  for  the  stolen  mare,  giving  a 
deaoription  of  her,  and  a  description  of  the  defendant,  is  an- 
other  ground  of  complaint.  It  was  offered  in  connection  with 
the  evidence  of  the  under-sheriff,  who  testified  that  at  the  iii- 
Btance  of  Murray,  and  while  he  had  the  warrant  in  his  bands, 
he  searched  for  the  defendant  and  the  mare  in  and  about 
Olathe;  and  to  aid  in  finding  them,  they  had  printed  a  large 
number  of  such  postal  cards,  and  distributed  them  over  the 
Btates  of  Kansas  and  Missouri.  It  was  competent  to  show  the 
search  for  the  defendant,  and  that  he  fied  from  the  state,  but 
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a  copy  of  the  printed  postals  which  were  mailed  was  hardlj 
competent  evidence.  The  reception  of  the  notice,  howoTer, 
was  not  prejudicial  to  the  defendant,  as  the  testimony  conch- 
siyely  showed  that  he  obtained  the  mare  upon  the  representa- 
tion that  he  was  going  to  Olathe,  that  he  did  not  go  to  Olathe, 
that  he  never  returned  the  mare  to  her  owner,  and  that  he  fled 
the  state  and  became  a  fugitive  from  justice.  UDder  such  a 
state  of  facts,  the  reception  of  the  printed  postal  was  imma- 
terial and  harmless. 

There  are  no  other  objections  which  require  notice,  and  find- 
ing no  error  in  the  record,  the  judgment  of  the  district  ooort 
will  be  aflSrmed.  

Labosnt  bt  Falsi  PBMmrsis.  —If  by  meant  of  aay  tridk  or  artiiot  tti 
owner  of  property  is  indaoad  to  part  with  the  poeseMion  only*  aiiU  BMunf 
to  retain  the  right  of  proper^,  tha  taking  by  aaoh  meana»  if  done  mim 
/urandi,  U  laroMiy:  OtmummweaUk  ▼.  MkkeOmTgm^  119  Fiu  8k  S54|  4  A» 
Sti  Bap.  64a;  and  nota. 
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Dminnov.— Word  ^'THUtsvrov/  in  Oa  aantenea  ** 

fandaati  filed  in  writing  their  motion  for  a  new  tria^"  appearing  in  ^ 
reoord  immediately  after  the  Terdiot»  ia  to  be  conatroad  ai  an  adT«b  of 
time,  and  means  without  delay  or  lapse  of  tima. 

Lahdlobi)  akd  TaHANT— EstoppKi  AeAfirar  Lakduibbw—- Wharaa  bad- 
lord  leasee  the  whole  of  his  building  to  one  leasee^  with  aatfaorily  to  snk 
lei^  and  informs  a  tenant  of  part  of  the  building  of  tha  faots^  adring 
and  indacing  him  to  obtain  a  new  lease  from  snch  lessee,  the  hmdlori 
and  his  privies  under  a  subsequent  lease  ara  estopped  to  daoy  tha  aathsi^ 
ity  of  Buoh  original  leasee  to  sublet. 

BaroppBL  AmjOMtn  Owhir.— Whara  the  owaaraf  proper^  halda  est  analhsr 
as  having  power  of  disposition  or  aathorit|y  over  it  for  any  porpaa%  ha  ii 
aatopped  to  deny  the  eziatenoe  of  anoh  power,  aa  againat  oaa  who  has 
innocently  dealt  with  the  party  In  whom  anoh  appaiant  powar  k 


Johnsof^  MarUn^  and  Kuter^  for  the  plaintiffli  in  arror. 
Romngton^  Smitti^  and  Dallat,  for  the  defendant  in 


Straho,  C.  Action  for  damages.  The  petition  allegee  that 
in  JunOy  1886,  John  Wand  was  a  dmggist,  with  a  stock  of 
goods,  in  possession  of  the  storerooms  on  lot  218  on  Esnsas 
Ayenne,  Topeka,  as  the  tenant  of  Allen  Sells,  owner  of  the 
Windsor  Hotel  building,  said  storerooms  being  a  part  of  said 
building;  that  at  the  same  time  the  plaintiffs,  Hill  Brothers, 
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IS  piilMn^  w«M  in  poflBeftrioD  of  tbe  Windsor  Hotel  under  a 
flTe>76ir  leeaa  ftom  eud  AUen  Sells;  that  the  plaiatiffiB  repre- 
seatad  to  the  defendant,  John  Wand,  that  they  aleo  had  a 
lease  sf  flie  storerooms  oooupied  by  him,  ooTering  the  period 
of  dw  Isst  three  years  of  tiieir  hotel  lease,  and  thus  induced 
•aid  Wand  to  take  a  lease  of  said  storerooms  of  them  for  the 
period  of  three  years,  at  the  monthly  rental  of  $150;  that  after 
gmsg  Wand  said  lease,  the  plaintiffs  sold  their  furniture,  and 
aangned  their  lease  of  said  hotel  to  Paesmore  and  Wiggins;  that 
after  Passmore  and  Wiggins  obtained  possession  of  said  hotel, 
tbef  notified  the  defendant  that  their  predecessors.  Hill  Broth* 
sn,  nsTar  had  any  lease  from  Sells  for  the  storerooms  oooupied 
bj  him,  and  that  he  must  either  surrender  the  possession  of 
laid  rooms  to  them,  or  pay  them  a  much  higher  rent;  that  he 
Baw  Mr.  Sells,  and  learned  from  him  that,  while  he  thought  he 
had  leased  said  storeroom  to  the  Hills,  he  had  ascertained 
that  be  had  only  contracted  to  lease  it  to  them,  and  had  not 
leased  it;  and  that  said  Wand,  learning,  as  he  believed,  that 
the  Hills  had  no  lease  of  said  storerooms,  and  no  authority  to 
lease  the  same  to  him,  and  believing  that  his  lease  from  them 
did  not  protect  him,  as  he  alleges  it  did  not,  was  compelled, 
rather  than  to  move  out,  to  take  a  lease  from  Passmore  and 
Wigpoa,  and  pay  a  much  larger  monthly  rental,  to  wit,  the 
sum  of  $176  per  month,  whereby  he  was  damaged  in  the  sum 
of  126  per  month  for  three  years,  or,  in  the  aggregate,  $900. 
The  defendants  below  answmd  by  a  general  denial.  When 
the  case  was  reached  for  trial  and  the  plaintiff  had  introduced 
his  sfidenoe,  the  defendants  demurred  thereto,  for  the  reason 
that  it  failed  to  establish  a  cause  of  action,  which  demurrer 
was  overruled. 

The  first  question  to  be  discussed  here  is  a  question  of  prao- 
tioe  raised  by  the  defendant  in  error,  who  contends  that  there 
is  DO  case  here  for  review;  that  the  case  made  does  not  show 
that  the  motion  for  a  new  trial  was  filed  in  the  court  below 
within  the  statutory  time,  and  that,  therefore,  under  the  de- 
eiflions  of  this  court,  the  case  should  be  dismissed.  Whether 
this  contention  is  correct  or  not  depends  upon  the  oonstruction 
of  the  word  ^  thereupon,**  appearing  in  connection  with  the 
sllegatkm  of  the  filing  of  the  motion  for  a  new  triaL  The  case 
nuide  recites,  that  ^  after  hearing  the  arguments  of  counsel  and 
being  duly  instructed  by  the  court,  the  jury,  after  due  deliber- 
ation, retnmed  to  the  court  its  general  verdict,  and  its  special 
findings  upon  particular  questions  of  fact  stated  by  the  defend- 
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ftntSy  whlob  verdiot  and  findings  are  In  the  words  and  ilgorei 
following,  to  wit''  Then  follow  the  yerdiot  and  special  so* 
swers,  immediately  at  the  end  of  which,  and  in  close  connao* 
tion  therewith,  the  following  declaration  appears:  **  Thereupon 
the  defendants  filed  in  writing  their  motion  for  a  new  trial,  of 
which  the  following  is  a  copy."  Then  follows  a  copy  of  the 
motion  for  new  trial  and  the  reasons  therefor. 

By  reference  to  Webster's,  Worcester's,  and  other  dictloih 
aries,  we  find  the  word  "thereupon"  defined  as  foUom: 
**  Thereupon:  1.  Upon  that  or  this;  2.  On  account  of  ihat; 
in  consequence  of  that."  In  Anderson's  Dictionary  of  Law 
it  is  thus  defined:  "Thereupon:  Without  delay  or  lapse  of 
time."  From  these  authorities  it  will  be  seen  that  the  wori 
"  thereupon  "  is  employed  to  express  a  cause  or  oonditioii,  or 
is  used  as  expressive  of  time.  The  record  in  this  case  shows 
the  different  stages  of  the  trial,  each  succeeding  the  other  in 
regular  order,  down  to  and  including  the  return  of  the  verdict 
of  the  jury.  It  then  proceeds  as  follows:  **  Thereupon  the  de- 
fendants filed  their  motion  in  writing  for  a  new  trial.''  As 
employed  here  and  in  this  connection,  we  do  not  think  the 
word  "  thereupon "  refers  to  a  cause  or  condition  precedent, 
but  that  it  is  used  as  an  adverb  of  time,  and  means,  in  the 
language  of  Anderson's  work  above  referred  to, "  without  delay 
or  lapse  of  time  ";  and  that,  with  the  balance  of  the  sentence 
which  it  introduces,  it  means  that  immediately  upon  the  re- 
turn of  the  verdict  of  the  jury  the  defendants  filed  their  motion 
for  a  new  trial.  With  this  construction  upon  the  word  ^  there- 
upon," it  follows  that  the  motion  for  new  trial  was  filed  in 
time,  and  the  case  is  properly  here  for  review. 

The  second  contention  of  the  plaintiffs  in  error  is,  that  the 
oourt  erred  in  overruling  their  demurrer  to  the  evidence  of  the 
plaintiff  below.  Did  the  evidence  of  the  plaintiff  below  estab- 
lish a  prima  facie  case  against  the  defendants  in  the  trial 
oourt?  If  it  did  not,  then  the  court  erred  in  its  ruling;  other* 
wise  the  ruling  of  the  court  was  correct.  The  proper  answer 
to  this  question  must  determine  whether  or  not  the  plaintiff 
below  had  such  a  lease  of  the  storerooms  occupied  by  him  in 
the  Windsor  Hotel  building,  firom  Hill  Brothsrs,  as  would  pro- 
tect him  in  such  occupancy.  If  his  lease  firom  the  Hills  was 
sufficient  to  pretext  him  in  his  rights  therein  stipulated,  then 
he  had  no  cause  of  action  against  them  under  the  evidmiee^ 
notwithstanding  the  fact  that,  ignorant  of  his  rights  under  the 
law,  he  was  induced  by  Passmore  and  Wiggins  to  take  a 
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lease  of  ttiem  fi>r  the  iame  premisaB  at  a  higher  rental;  and 
the  demnner  to  the  evidence  ehould  haye  been  sustained.  The 
HiUb  had  a  proper  lease  of  the  hotel  btdlding,  except  the  store- 
rooms  occupied  at  the  time  by  Wand,  from  the  owner,  Allen 
Sells,  for  a  period  running  three  years  yet  from  the  ensuing 
Ist  of  November,  1886.  Said  lease  also  contained  the  following 
danse:  ^  Said  Allen  Sells  agrees  to  lease  said  store  room  or 
rooms  to  said  Horace  P.  Hill  upon  reasonable  notice  by  said 
HiQ,  at  a  monthly  rent  of  $126  in  advance;  provided  always, 
that  said  Allen  SeUs  can  get  peaceable  possession  of  the  same 
from  the  present  occupant,  and  will  connect  said  drug-store 
with  the  hotel  bj  a  door  or  other  opening." 

Wand  was  in  possession  of  said  storeroom  as  tenant  of 
Allen  Sells,  the  owner,  and  his  term  would  expire  on  the  first 
day  of  November,  1888.  In  June,  1886,  Wand  and  the  Hills 
had  made  the  connection  between  the  drug-store  and  hotel 
fpoken  of  in  the  clause  of  the  lease  from  Sells  to  the  Hills, 
above  recited,  and  were  in  some  trouble  about  the  amount  to 
be  paid  by  Wand  to  the  Hills  for  the  privilege  of  said  opening, 
he  wishing  said  passage-way  kept  open  to  enable  bim  to  sell 
dgara  to  the  guests  of  the  hoteL  Pending  the  discuBsion  of 
said  difllculty  and  attempts  to  settle  the  same  by  Wand  and 
the  Oils,  Allen  8ells«  the  owner  of  all  the  property,  and  land- 
lord of  both  Wand  and  the  Hills,  appears  and  advises  Wand 
to  settle  the  passage-way  matter  with  the  Hills.  He  said  to 
Wand  that  he  (Sells)  had  leased  the  storerooms  to  the  Hills 
from  the  1st  of  November  following,  and  that  if  he  (Wand)  did 
not  settle  with  the  Hills,  they  would  put  him  out  at  that  time. 
Sells  left  Wand,  and  after  a  short  time  returned  and  told  him 
that  the  Hills  would  settle  the  archway  matter  for  $25  per 
month,  and  give  him  a  lease  of  the  storeroom  from  November 
1st  at  $150  per  month  and  the  free  use  of  the  archway,  and 
that  he  (Sells)  would  advise  Wand  to  do  that.  Sells  said  he 
had  leased  to  the  Hills,  and  they  could  sublease  to  him. 
Wand  concluded  to  do  as  Sells  advised  him,  and  settled  up 
the  archway  dispute,  and  took  a  lease  of  the  storerooms  of  the 
Hills  far  the  remaining  three  years  of  their  lease  of  the  hotel, 
to  wit,  three  years  from  November  1, 1886. 

Afterward,  some  time,  the  Hills  sold  out  to  Passmore  and 
Wiggins,  and  assigned  to  tbem  the  hotel  lease.  Some  time 
sfter  Passmore  and  Wiggins  got  possession  of  the  hotel,  they 
ebtained  from  Sells  a  lease  of  the  storerooms  occupied  by 
Wand.    They  then  notified  Wand  to  quit  and  surrender  to 
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them  the  rooms  he  ooonpied,  and  wben  Waad  oljjfetod  tad 
inforiMd  them  of  hia  lease,  ihey  tdd  him  it  was  not  vafid,  b^ 
cause  the  Hills  never  had  a  lease  of  said  rooms  from  Sellsi  and  no 
aathoritj  to  rent  them  to  him.  Passmore  and  WiggioSi  hov- 
ever,  offered  to  rent  the  rooms  to  Wand,  bat  at  a  much  higher 
rental  per  month.  Wand,  believing  bis  lease  not  goodylbaU/ 
rented  of  Passmore  and  Wiggins  at  a  rental  of  $26  per  nKmih 
in  advance  of  the  amount  he  was  to  paj  under  his  lease  from 
the  mils.  Would  the  lease  from  the  Hills  to  Wand  tot  ths 
storerooms,  under  all  the  oircumstanees  under  which  it  wis 
made,  have  protected  him  in  the  possession  thereof?  We 
think  it  would.  The  lease  from  the  Hills  to  Wand  wss  a 
proper  lease  in  writing  for  the  premises  occupied  and  to  be 
occupied  by  Wand.  The  Hills  aotuaUy  had  in  writing,  at  the 
least,  an  agreement  on  the  part  of  Sells  to  lease  to  them  tbe 
rooms  occupied  by  Wand  for  a  stipulated  rental,  upon  reasoa* 
able  notice,  provided  he  could  get  peaceable  possesion  of  the 
same  from  Wand.  The  evidence  shows  that  he  either  had 
notice  or  it  was  waived.  The  peaceable  possession  of  the 
premises  was  surrendered  to  him  by  Wand,  and  the  opeaing 
between  the  drug-store  and  hotel  had  been  made;  so  that  ail 
the  conditions  upon  which  Sells  was  to  lease  the  premises  eo- 
cupied  by  Wand  to  the  Hills  were  executed.  At  this  junctore 
Sells,  who  has  agreed  in  writing  to  lease  to  the  Hills,  appeazi 
and  informs  Mr.  Wand  that  he  has  leased  to  the  Hills,  and 
advises,  and  in  the  language  of  Wand,  begs,  him  to  take  a  lesso 
from  the  Hills,  saying  they  have  authmQr  to  sublet  la 
pursuance  of  Sell's  advice  and  importunities.  Wand  does  take 
a  lease  from  the  Hills,  and  remains  in  possession  therennder. 
After  all  that  had  transpired,  could  Mr.  Bells  have  oome  fiof^ 
ward  and  demanded  and  obtained  possession  of  said  rooms 
from  Wand  during  the  lifetime  of  Wand's  lease  from  tbe 
Hills,  upon  the  ground  that  the  HUls  had  no  authority  to 
make  the  lease  to  Wand?  We  think  not  Mr.  Sells  would  be 
fully  estopped  from  denying  the  authority  on  the  part  ol  ttie 
Hills  to  make  the  lease  in  question,  and  such  lease  would 
amply  protect  Mr.  Wand  in  his  rights  thereunder,  as  sgains 
Mr.  Sells.  Having  told  Wand  that  he  had  leased  the  rooms 
to  the  Hills,  that  they  had  authority  to  sublet,  and  thos  in- 
duced Wand  to  lease  of  the  Hills,  he  (Sells)  could  never  be 
heard  to  say  that  the  Hills  did  not  have  authority  to  make  tiie 
lease  to  him.    The  law  will  not  tolerate  such  oondoct^  and  de- 
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daiw  wboerer  inlidgM  in  U  fwtifer  Mlopf^d  frtoi  denjlng 
the  rathoriiy  ha  has  affinned  to  exist. 

''Ill  aeoordaaee  with  thia eaM,  it  is  n«ir  a  weU-attaUished 
prioeiplei  that  where  the  true  owner  of  propertj.  Cot  however 
ihort  a  time,  holds  oat  another  or  allows  another  to  appear  as 
the  ewner  o^  or  as  having  fall  power  of  disposition  overi  the 
property,  the  same  being  in  the  hitter's  actnal  possession,  and 
ioDoeent  third  parties  are  thns  led  into  dealing  with  sneh  ap« 

psieat  owner,  they  will  be  protected Sneh  rights  do 

not  depend  upon  the  actual  title  or  rigbt  or  authority  of  the 
party  with  whom  they  have  directly  dealt,  but  are  derived 
from  tbe  eonduot  of  the  real  owner,  which  precludes  him  fix>m 
dieputiog  against  them  the  existence  of  the  title  or  right  or 
power  which  he  caused  or  allowed  to  appear  to  be  vested  in 
the  party  making  the  sale*':  Bigelow  on  Estoppel,  660. 

**  Where  the  owner  of  property  confers  upon  another  an  ap» 
parent  title  to  or  power  of  diepoeiUon  over  it»  he  is  estopped 
from  asserting  his  title  as  against  an  innocent  third  party, 
who  has  dealt  with  tbe  apparent  owner  in  reference  thereto 
witboat  knowledge  of  the  claims  of  the  true  owner.  The 
rights  of  such  third  party  do  not  depend  upon  the  actual  title 
or  aathority  of  the  one  with  whom  he  dealt,  but  upon  the  act 
of  the  owner,  which  precludes  him  from  disputing  the  title  or 
authority  he  has  apparentiy  conferred":  McNeil  v.  TnUh  Nai. 
Bank,  46  N.  Y.  825;  7  Am.  I^p.  841. 

These  two  authorities,  which  are  so  near  alike,  the  one  from 
Bigelow  on  Estoppel,  and  the  other  from  a  decided  case  in  tha 
New  York  courts,  seem  to  be  in  point  in  this  case.  These  au* 
thorities  hold,  that  where  the  owner  of  property  holds  out  an- 
other as  having  power  of  disposition  or  authority  over  the 
aaine  for  any  purpose,  he  is  estopped  from  denying  the  exist- 
•nee  of  such  power  of  disposition  or  authority  over  the  prop- 
erty, as  against  the  rights  of  a  person  who  has  innocently 
dealt  with  him  who  is  thus  given  such  apparent  power  of  die- 
position  or  authority.  Allen  Sells  not  only  told  Wand  that  he 
had  leased  the  storerooms  to  the  Hills,  but  told  him  they  had 
power  to  sublet,  and  **  begged  "  Wand  to  take  a  lease  of  the 
Hills.  In  this  he  not  only  held  the  Hills  out  to  Wand  as 
iuiring  full  power  of  disposition  of  the  rooms  by  lease,  but  ad* 
▼ised  Wand  to  take  a  lease  from  the  Hills  under  tbe  power  of 
disposition  he  declared  they  possessed.  Wand  dealt  with  the 
Hills,  believing,  from  the  representations  of  Sells,  that  they 
had  fall  power  of  disposition  over  the  rooms  ha  desired.    Can 
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it  be  that  Sellfl  oould  afterwards  be  heard  to  deny,  as  against 
Wand,  that  the  Hills  had  full  power  of  disposition  over  ihe 
storerooms  leased  by  him  from  them?  We  think  not  If  be 
could  not  deny  the  existence  of  such  power  in  the  Hills  by 
word,  could  he,  by  any  act  of  his,  destroy,  set  aside,  or  annol 
the  apparent  power  of  disposition  over  said  rooms  existing  in 
ihe  HUls?  Again  we  say  na  *'  The  rights  of  such  third  party 
do  not  depend  upon  the  actual  authority  of  the  one  with  wbom 
he  dealt,  but  upon  the  act  of  the  owner,  which  precludes  bim 
from  disputing  the  authority  he  has  apparently  conferred'': 
McNM  V.  Tenth  Nat.  Bank,  46  N.  Y.  325;  7  Am.  Eep.  341. 
So  in  this  case,  the  rights  of  Wand,  under  the  lease  from  tbe 
Hills,  did  not  depend  upon  any  actual  authority  or  power  of 
disposition  over  the  rooms  leased  in  the  Hills,  but  upon  tbe 
apparent  power  of  disposition  thereof  conferred  upon  tiiem  by 
Sells,  holding  them  out  to  Wand  as  rightfully  possessed  of 
such  power.  That  is,  it  mattered  not,  so  far  as  Wand's  rigbti 
under  his  lease  from  the  Hills  were  concerned,  whether  tbe 
Hills  had  a  lease  from  Sells  or  not;  after  Sells  had  represented 
them  to  Wand  as  having  one,  with  power  to  sublet^  he  could 
not  deny  that  they  did  have  one  containing  such  authority. 
This  being  true,  a  subsequent  lease  from  Sells  to  Paasmoie  and 
Wiggins  conferred  upon  them  no  greater  rights  as  against 
Wand  than  Sells  had,  and  no  more  power  to  deny  the  authority 
of  the  Hvlls  to  make  the  lease  to  Wand  than  Sells  himself 
possessed.  The  Hills  did  not  at  any  time  dispute  their  power 
to  lease  to  Wand,  but  all  the  time  affirmed  that  their  lease  to 
Wand  was  a  good  one,  and  that  it  fully  protected  him  in  the 
enjoyment  of  his  rights  stipulated  therein.  As  neither  Sells 
nor  Passmore  and  Wiggins  could  dispute  the  validity  of 
Wand's  lease  from  the  Hills,  we  take  it  that  such  lease  would 
have  protected  him  in  the  enjoyment  of  the  rights  in  said  lease 
stipulated  against  all  the  world.  Andenon  ▼•  Armsteadf  69  111. 
462,  holds  with  the  two  authorities  above  dted,  and  says  the 
third  party  will  be  protected. 

''  If  one  whose  name  is  signed  by  another  to  a  deed  so  ht 
acknowledges  the  deed  as  to  induce  third  persons  to  act  on  it 
as  his,  he  may,  without  evidence  in  writing  of  an  estoppel,  be 
held  precluded  from  subsequently  denying  the  deed'*:  OooM 
Y.  Bates,  14  R.  I.  65. 

'*  Where  the  owner  or  the  person  having  an  interest  in  prop- 
erty represents  another  as  the  owner,  or  permits  him  to  appstr 
as  such,  or  as  having  authority  over  it,  he  will  be  esto^ied  to 
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deny  such  ownersblp  or  authority  against  persons  who,  relying 
on  his  representaiions  or  silenoe,  have  purchased  or  acquired 
interests  in  the  property  ":  7  Am.  A  Bng.  Enoy.  of  Law,  18. 

**  Privies  are  bound  by  or  may  take  advantage  of  an  estoppel 
inpais^:  Eiut  Ala.  Ry  Co.  ▼.  Tennessee  etc.  R.  R.  Co.,  78  Ala.  274; 
Karnes  y.  Wingaie,  94  Ind.  594;  Timon  ▼.  WhiUhead,  68  Tex. 
290;  Wood  v.  Seely,  32  N.  Y.  105. 

'*  Where  a  person  is  estopped,  his  creditors  attaching  the 
property  in  question  are  estopped  also":  Parker  y.  Crittenden^ 
37  CoDD.  148. 

A  point  is  made  that  the  special  findings  of  fact  are  not  sus- 
tain^ by  the  evidence,  but  that  the  jury  in  making  them 
ignored  all  the  evidence  in  the  case  relating  to  the  questions 
to  which  their  findings  are  answers.  The  findings  are  not 
only  not  supported  by  any  evidence,  but  are  directly  against 
all  the  evidence  relating  thereta  With  our  view  of  the  law  of 
this  case,  this  is  all  we  care  to  say  about  the  findings.  We 
think  the  lease  from  the  Hills  to  Wand  protected  Wand  in 
the  enjoyment  of  all  the  rights  he  stipulated  for  therein.  It 
fellows,  then,  that  if  Wand,  having  a  lease  that  would  protect 
him  in  his  rights,  allowed  Passmore  and  Wiggins,  or  any  one 
else  except  the  Hills,  to  persuade  him  to  take  a  subsequent 
lease  at  a  higher  rental,  that  the  Hills  were  not  to  blame,  and 
htmg  done  so  and  paid  a  higher  rental,  he  had  no  cause  of 
action  against  the  Hills  therefor,  and  the  demurrer  to  the  evi* 
denoe  should  have  been  sustained. 

It  is  lecommended  that  the  judgment  of  the  district  court 
be  reversed,  and  the  case  remanded  for  new  triaL 

By  the  Coubt.    It  is  so  ordered. 

toovm  iOAanr  Owvsb.  •»  When  an  omur  ef  prop«r^  elothaa  another 
vilb  ippannt  anthoritfy  to  diapoeeol  it^  and  ha  doea  diapoae  of  it  to  innocent 
pmuliiaiiii^  the  owner  wiU  ha  estopped  from  diapating  aa  against  them  the 
pom  wfaidi  he  allowed  to  appear  reated  in  the  party  nuking  the  sale:  VeL 
ifaiT.  Lewis,  16  Or.  639;  8  Am.  8t  Rep.  186,  and  note  201;  Gufe^y.  (TBeUle^, 
tt  Ma  418;  67  Aol  Rep.  42i^  and  extended  note.  Where  a  party  indnoee 
'Bflttwr  to  believe  in  theezistenoeof  a  oertain  state  of  affairs,  and  snoh  party 
iHan  his  eondition,  the  first  party  is  estopped  from  alleging  the  contrary 
>3unst  the  seoond  party:  OAoKteau  r.  Ooddin,  89  Ma  829;  90  Am.  Deo.  462; 
ud  note;  Oadtr  r.  Bpm%  129  IlL  667;  Stajfiom  ▼.  Graham,  139  Pa.  8t.  1.  A 
uortgigor  who  indnoes  a  third  party  to  reoeiTO  an  absolute  deed  from  the 
■urtgagse  is  estopped  to  afterward  deny  the  mortgagee's  right  to  make  snoh 
s  eoateyaaoe.  If  one  ia  indnoed  to  purohaae  land  by  the  oondnot  of  an* 
•ther  leading  him  to  beUeTO  that  he  is  getting  a  good  title,  the  Utter  is  es- 
^>ped  to  est  np  against  him  any  title  in  hinuelfs  Tru$Ue»  r.  Smith,  118  N.  Y. 
134. 
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Olson  u  Nuvnallt. 

Imiwwii  BAiiD  ov  Void  Jumos'^  JinNiinRT-«OoiAA«BRA&  Amis- 
Iiuinionov.  —  A  jnttioe'i  Jadgmeii^  in  %  eMa  im  whieh  ha  Mta  il  iiUi 
•ad  ordtra  an«w  trial,  has  no  legal  azistenoe  from  the  time  it  k  tiiv  n* 
oatedt  and  if  nothing  ia  done  at  the  time  that  the  ease  ia  eet  lor anev 
trial,  he  loeea  all  Jnriadiotion  orer  h^  and  oanaot  rerivo  the  Jodgaeatby 
•nbieqaentlj  faeating  hia  previons  order  aetting  it  aaida  Hnee  n 
•zeoation  alterwarda  iiaaed  onder  saoh  judgment  if  Told,  and  it  ukj  bi 
attacked  either  directly  or  ooUateraily^  or  its  enf oroenmt  may  bt  m 
joined. 

Bzsomoir  Isbokd  umdib  Void  IvmuBn  la  itielf  abaolntdj  toM,  tad  mj 
be  attacked  collaterally  aa  well  aa  directly,  and  its  anforoeaieat  imj  bf 
reetrained  by  injunction. 

BxnounoM  Issued  undbb  Void  Judgmxnt — RBDnumT  Bovd — Snorrn 
—  CoLLATBRAL  Attaos.  —  Where  a  judgment  upon  which  an  ezaoatioe 
la  iaaned  and  leried  ia  void,  the  purty  giving  a  redaliTeiy  bond,  aad 
thereby  obtaining  the  right  to  retain  posaeesion  of  tho  property  Wfiid 
npoOf  doea  not  thereby  estop  himaeif  from  af terwarda  sssnrtia^  sttlMf 
directly  or  collaterally,  that  the  judgment  and  ezecution  are  absdhtili 
▼oid. 

J.  H.  Meehem^  for  the  plaintiff  in  error. 

T.  8.  Kirkpairickf  for  the  defendants  in  error. 

Valsntinb,  J.  This  was  an  astion  brought  in  the  distriet 
eotirt  of  Jewell  County,  on  December  18, 1887,  by  Peter  Olioa 
against  N.  Lindgrove  and  A.  G.  Nunnally,  to  perpetually  6d- 
join  the  defendants  from  making  a  sale  of  certain  penooai 
property  belonging  to  Olson,  and  levied  on  by  the  defendant 
Nunnally  as  constable  of  Center  township,  in  said  coantyy 
under  an  execution  issued  by  J.  W.  McBoberts,  a  justice  of 
the  peace  of  said  township,  upon  a  supposed  judgment  io 
fayor  of  Lindgroye,  as  the  judgment  creditor,  and  agaisit 
Olson,  as  the  judgment  debtor.  The  plaintiff,  Olson,  in  bis 
petition  in  the  district  court,  sets  forth  and  alleges  that  the 
judgment  upon  which  the  execuUon  was  issued  was  rendered 
on  April  30,  1887,  and  he  attaches  a  certified  transcript  of  the 
judgment  and  the  proceedings  of  the  justice  of  the  peace  to 
his  petition,  and  makes  them  a  part  thereof.  This  trantcript 
shows  that  the  trial  before  the  justice  was  had  on  April  28, 
1887,  and  then  follow  these  words:  *'  After  bearing  argameote 
of  counsel,  and  taking  the  matter  under  consideration  until 
April  80,  1887";  and  then  follows  the  justice's  judgment, 
which  is  entered  without  any  further  date  being  giyen.  Olaon 
further  alleges  in  his  petition,  and  shows  by  the  transcript. 
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thfttoD  Maj^t  1887,  Btieh  judgment  was  Mt  adda  and  TaMtod, 
And  ft  Mw  trial  granted,  upon  a  motion  made  by  himself  bf 
that  poipose,  upon  the  ground  of  newly  diecevered  evidenoe, 
and  Um  new  trial  was  set  for  May  16,  1887.  But  it  is  also 
alleged  that  on  that  day  the  parties  appeared,  but  the  justioe 
of  the  peaoe  was  abaent  from  his  office  and  from  the  township, 
aad  nothing  Airther  was  done  in  tiie  case.  The  transcript 
alao  ihowa  that  on  Noyember  8, 1887,  the  justice  of  the  peace 
attemptsd  to  set  aside  and  yaoate  his  previous  order  setting 
aside  and  raoating  the  aforesaid  judgment  and  granting  a 
sew  trial,  for  the  reason  that  the  aforesaid  motion  of  Olson's 
to  raeate  the  judgment  and  for  a  new  trial  was  not  ^'  in  writ- 
ing as  agreed  upon."  Upon  this  subject,  Olson  alleges  in  his 
pelitioQ  that  it  wsm  agreed  by  the  parties  at  the  time  that  the 
motioB  might  he  made  orally.  Whether  Olson  or  his  counsel 
waa  praaent  or  not,  or  had  any  notice  when  this  last  order  of 
the  justioe  was  made  attempting  to  set  aside  his  former  order 
▼aeating  the  judgment  and  granting  a  new  trial,  the  transcript 
ia  wkai.  Other  allegations  are  contained  in  the  petition,  not 
Deoeaaary  to  be  aiated  for  the  purposes  of  any  question  now 
preaented  to  thia  court.  This  petition  was  duly  yerified  by 
affidafii  The  defendants  answered,  setting  up  the  aforesaid 
judgmeut)  exeoation,  and  levy,  and  also  that  the  defendant 
gafe  a  ledeliyery  bond,  on  account  of  which  he  was  permitted 
to  retain  the  possession  of  the  property  leyied  on.  The  de- 
feDdants  also  allege  in  their  answer  that  the  aforesaid  judg- 
ment was  rendered  on  April  28,  1887,  and  that  Olson  did  not 
make  any  motion  for  a  new  trial  within  fiye  days  thereafter; 
and  they  attach  a  certified  transcript  of  the  judgment  and 
proceedings  of  the  justice  of  the  peace  to  their  answer,  and 
make  the  same  a  part  Uiereof.  This  transcript  shows  pre- 
cisely the  sanM  as  the  one  attached  to  the  plaintiff's  petition, 
except  that  it  does  not  contain  the  words,  **  after  hearing  ar- 
gum^ts  of  counsel,  and  taking  the  matter  under  considera- 
tioQ  until  April  80, 1887."  The  plaintiff  replied  to  this  answer 
by  filing  a  general  denial  Neither  the  answer  nor  the  reply 
waa  Terified  by  affidayit.  At  the  June  term  of  the  district 
court  in  1888,  the  defendants  made  and  presented  a  motion 
fivr  judgment  upon  the  pleadings,  which  motion  was  sustained, 
«id  judgment  was  rendered  in  fayor  of  the  defendants  and 
igainst  the  plaintiff  for  costs;  and  the  plaintiff;  as  plaintiff  in 
error,  brings  the  case  to  this  court  for  reyiew. 
It  would  seem  to  us  that  the  judgment  of  the  district  court 
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is  erroneotts  and  must  be  reversed.  For  the  parposes  of  thi 
case,  it  mast  be  assumed  either  that  the  judgmeutdf  thejmtioi 
of  the  peace  was  rendered  on  April  30,  1887,  or  thatthm  wu 
an  issue  of  fact  presented  by  the  pleadings  of  the  parties  aa  to 
irhether  it  was  rendered  on  that  day  or  on  April  28, 1887;  and 
as  the  plaintiff  Olson  in  his  petition  alleged,  and  his  traoa* 
script  showed,  that  the  judgment  was  rendered  on  April  20, 
1887,  he  certainly  had  a  right,  either  to  have  this  allegation  to 
be  considered  as  true,  or  the  right  to  prove  the  same  by  evi- 
dence; provided,  of  course,  that  the  same  shall  be  oonddend 
as  material  in  the  case  and  as  controverted  by  the  defendantoi 
We  shall  therefore  assume,  for  the  purposes  of  this  case,  tint 
the  judgment  was  rendered  on  April  30,  1887.  We  shall  ate 
assume,  for  the  purposes  of  this  case,  that  in  any  case  a  motk» 
to  vacate  or  set  aside  a  decision  or  verdict  rendered  in  a  joa- 
tice's  court  and  for  a  new  trial  must  be  made  within  five  days 
after  the  decision  or  verdict  is  rendered:  Justices'  Code,  aea 
110;  and  that  the  motion  should  be  in  writing,  bat  that  tha 
parties  and  the  justice  may  waive  the  writing,  and  permit  th» 
motion  to  be  made  orally;  and  with  these  assumptions,  the &!• 
lowing  questions  arise:  Was  the  judgment  of  the  justice  of  the 
peace  a  valid  and  subsisting  judgment  at  the  time  when  the 
execution  in  question  in  this  case  was  levied  on  Olson's  prop- 
erty  ?  And  did  he,  by  giving  the  redelivery  bond,  estop  him- 
self from  questioning  its  validity?  The  judgment,  if  rendered 
on  April  30, 1887,  as  alleged  by  the  plaintiff  and  shown  by  bis 
transcript,  was  certainly  vacated  and  set  aside  on  May  4, 
1887,  and  therefore  at  that  time  it  ceased  to  have  any  le^ 
existence.  The  action,  however,  was  still  pending  before  the 
justice  of  the  peace,  and  the  case  was  set  for  a  second  trial  on 
May  16,  1887;  but  on  that  day  the  justice  of  the  peace  waa 
absent  from  his  office  and  from  the  township,  and  nothing 
was  done  in  the  case,  and  therefore,  under  the  authorities,  the 
justice  lost  all  jurisdiction  of  the  case:  Martin  v.  Fakif  18  Ma 
23;  36  Am.  Dec.  693;  FUtU  v.  Oault,  15  Hun,  213;  lynaiy  f. 
Fendegrast,  2  B.  D.  Smith,  43;  Downer  v.  HoUiater,  14  N.  E 
122;  40  Am.  Dec.  175;  12  Am.  A  Sng.  Bnoy.  of  Law,  402,  aad 
cases  there  cited.  And  the  subsequent  order  of  the  justice  of 
the  peace  attempting  to  vacate  his  former  order  vacating  the 
judgment  and  granting  a  new  trial  certainly  oould  not  revive 
or  resuscitate  the  former  defunct  judgment  There  being, 
then,  no  valid  judgment  in  existence  to  uphold  the  execution 
when  the  same  was  levied  upon  Olson's  propertyi  the  execu- 
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tion  was  itadf  absolately  Yoid,  and  it  may  be  attacked  col- 
laterally as  well  as  direotlyt  and  its  enforcement  be  restrained 
by  injunction:  1  Freeman  on  Bxeoutions,  sec.  20;  12  Am.  & 
Bng.  Bncy.  of  Law,  400|  4D1;  Miutmri  Pae.  Ry  Co.  y.  Eeid,  34 
Ean.  410, 418. 

It  is  further  daimed  by  the  defendants,  lindgrove  and  Nun- 
naUy,  thai  the  plaintiff,  Olson,  who  was  defendant  in  the  exe- 
eotion,  and  whose  property  was  levied  on,  is  estopped  from 
claiming  that  the  judgment  of  the  justice  of  the  peace  is  void, 
for  the  reason  that  he  gave  a  redelivery  or  forthcoming  bond, 
and  was  thereby  permitted  to  retain  the  possession  of  the  prop- 
erty levied  on;  and  several  authorities  are  cited  as  authority 
for  this  claim,  among  which  are  certain  decisions  rendered  by 
this  court:  Sponenbarger  v.  Lemertj  28  Kan.  66;  Hiostim  v. 
Sim,  23  Kan.  810;  WoI/y.  J7a&n,  28  Kan.  688;  Case  v.  SUeU, 
a  Kan.  90.  These  oases  have  no  application  to  the  present 
case.  These  cases  have  nothing  to  do  with  void  judgments, 
md  executions,  or  void  levies,  but  go  only  to  this  extent: 
where  property  of  the  defendant  is  levied  upon  by  an  officer 
under  judicial  process,  and  the  defendant,  or  any  one  for  him, 
afterward  gives  a  redelivery  or  forthcoming  bond,  the  party 
giving  9Qch  bond,  or  procuring  it  to  be  given,  is  estopped  from 
afterward  asserting  title  to  the  property  in  any  person  other 
than  the  defendant  in  the  process.  But  where  a  judgment 
upon  which  an  execution  is  issued  and  levied  is  void,  which 
renders  all  the  subsequent  proceedings  void,  the  party  giving 
the  redelivery  bond,  and  thereby  obtaining  the  right  to  retain 
the  possession  of  the  property  levied  on,  does  not  thereby 
estop  himself  from  afterward  asserting,  either  directly  or  col* 
laterally,  that  the  judgment  and  all  things  depending  thereon 
are  utterly  and  absolutely  null  and  void:  2  Freeman  on  Bxe- 
eotions,  sec  264;  Earl  v.  Camp,  16  Wend.  662;  Perry  v.  Wilr 
Kami,  39  Wis.  839;  Buckingham  v.  Bailey,  4  Smedes  A  M.  638; 
EtfarU  Cheatham^  6  Ark.  631;  Newburg  v.  Munshower,  29  Ohio 
Bt.  617;  28  Am.  Rep.  769;  Van  Cleave  v.  HawoHh,  6  Ala.  188; 
Pcge  V.  OoUman^i  Port.  275.  We  do  not  hold  in  this  case  that  a 
party  after  giving  a  redelivery  or  forthcoming  bond  may  then 
interpoee  objections  because  of  any  mere  irregularities  in  any 
^  the  priiur  proceedings;  but  we  simply  hold  that  a  party 
giving  8uch  a  bond  is  not  estopped  from  afterward  asserting 
that  all  the  prior  proceedings  are  absolntely  and  utterly  void. 

The  judgment  of  the  court  below  will  be  reversed,  and  th« 
canee  remanded  for  a  new  trial 
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ornst  b«  rapported  bgr  a  TtUd  jndgmnMt  WkM$  t.  J^teff  Lw^rifci  Ok,  9 
W.  Vft.  385;  6  Am.  8t  E«p.  6M.  ATalid  JndgnmtliMoaHHytoiiffoil 
a  mU  under  azaoiitions  £oi0yy  ▼•  Mhd»f  6  EoK  (Ijl)  19S^  II  An.  Ikb, 
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MALRRooi  PBonoonov— -Pbobabu  OAun— Adtkb  ot  Aiiuuir.- 
When  there  li  probable  CMiee  for  oommonoing  a  proeeeitifli  teaiB* 
euNU  treepaai,  tad  the  proeoentor^  ftctliig  upon  tbo  advioe  of  ettomifi^ 
and  belioTing  there  It  probeUe  OMMe^  in  good  feilh  and  wttheut  aittM 
OMuae  the  wreet  and  proeeeatleo,  he  li  not  liable  to  the  defflndaatfar 
nalioioiia  proeeontion,  notwithataading  one  of  hia  pupoeii  la  9Kuia% 
the  arrest  was  to  prevent  the  oonstraotion  of  a  bailding  on  Ui  had. 

Miudoua  PRosaoDTiov— Pbobablb  GiLOU—BirroBaBiiutt  or  Qm 
RiOBT.-^  An  arrest  and  proeeoation  inotitnted  morelj  to  snforot  »«rfl 
light  is  without  probable  eaose,  and  landers  tfaa  praaeeatsr  UabU  i« 
malioions  proeeoution. 

Tbial  —  FnrDiMos — Vkbdiot — Iktibpsvcatiov. — Where  the  ibdiBfivfl 
fairly  admit  of  an  interpretation  whioh  will  make  them  harmonioaiwilt 
one  another  and  with  the  general  Terdiol^  that  interpretation  ahooli  U 
giren,  rather  than  one  which  will  orartam  and  deatroj  both  ths  hi» 
ings  and  the  rerdiot 

AonoN  for  malicions  prosecution.  linDiDgton  caused  thi 
arrest  and  prosecutioD  of  Jackson  upon  a  charge  of  malieioof 
trespass,  and  after  the  acquittal  of  the  latter,  he  insiitated  this 
action  against  Linnington.  The  jury  returned  a  general  ttf* 
diet  for  defendant,  and  also  the  following  findings  of  fiust:  '^Q* 
Was  the  object  of  the  defendant  in  prosecuting  the  plaintiff  to 
preyent  the  plaintiflf  from  building  a  building  on  said  lot  18? 
A.  Yes;  and  to  prevent  any  one  getting  possession  before  a 
pending  contract  was  consummated.  Q.  At  the  time  of  ttid 
prosecution,  on  December  18,  1887,  did  the  defendant  hars 
reasonable  grounds  to  believe  that  the  plaintiff  had  committed 
the  offense  charged?  A.  Yes.  Q.  Did  the  defendant  act 
upon  the  advice  of  his  attorneys,  after  a  full  oonsultatioa  and 
statement  of  the  facts,  in  commencing  said  prosecution?  A. 
Yes.  Q.  Was  there  probable  cause  for  commencing  said 
prosecution?  A.  Yes.  Q.  Was  said  prosecutioD  malicioQi 
on  part  of  defendant,  or  did  he  act  with  malice  toward  plaifl' 
tiff,  bringing  said  action?  A.  No.  Q.  Did  plaintiff  safer 
any  damage  from  imprisonment?  A.  No.  Q.  If  the  w> 
question  is  answered  in  the  affirmative,  state  how  much.   A. 


Jollfi  1991.]  Jaoxmh  v.  LnmiMTOJi.  SOI 

Hal  iDj.  ().  How  moch  time  did  the  plaintiff  loM  from  bis 
basio0«  bj  leason  of  his  arrest,  if  any?  A.  One  day.  Q. 
How  muoh,  if  anytbingi  did  plaintiff  pay  out  in  attorney's 
fees  fcr  bis  separate  defense  in  said  action?  A.  Twenty 
dollars.  Q.  If  question  No.  —  is  answered  in  the  affirmatiyey 
bow  mnob  do  yoa  allow  for  time,  if  anything?  A.  Not  any- 
thing." 

W.  D.  WM  and  Orani  HarrifijjfloiHlbr  the  plaintiffin  error. 

F.  J.  StmoH  and  8.  L.  JZyem,  for  the  defendant  in  error. 

JoHHsnw,  J.  The  evidenoe  in  the  ease  is  not  presenred^ 
bat  the  leocffd  oontains  a  short  statement  of  what  the  evidenoe 
offered  by  the  parties  tended  to  show,  and  that  is  suffloient  to 
raise  the  questions  wliioh  the  plaintiff  desires  to  present  apon 
the  testimony  and  findings.  Complaint  is  first  made  of  the 
rsfasal  of  instmctions  requested,  as  well  as  the  giving  of  in- 
itmctions  which  were  objected  to.  While  a  general  complaint 
is  made,  the  plaintiff  £ails  to  indioate  what  the  speoifio  objeo* 
tioQfl  are,  or  to  point  out  wherein  the  rulings  are  deemed  by 
him  to  be  erroneous. 

The  charge  given  appears  to  embody  all  material  and  eo> 
rect  insiruettonfl  that  were  requested,  and  to  ISairly  present  the 
casetoihejmy.  One  request  wluch  raises  the  same  question  as 
is  raiaod  upon  the  findings  was,  that  if  the  jury  found  that  the 
purpose  ef  the  defendant  in  bringing  the  prosecution  was  to  pro- 
Tent  the  plaintiff  from  building  a  bouse,  then  such  a  prosecution 
was  wi&ont  probable  cause.  This  instruction  was  modified 
by  the  eouri.  After  defining  the  offense  of  malicious  trespass, 
and  wliat  facta  would  be  sufllcient  to  constitute  probable  cause 
for  the  institution  of  a  prosecution  therefor,  the  court  charged 
that  '^if  said  prosecution  was  instituted  merely  to  prevent  the 
pUintiff  herein  from  erecting  a  building  on  the  lot  in  contro- 
fersy,  such  fact  would  not  constitute  probable  cause  for  oom- 
meneing  the  prosecution."  This  was  a  proper  modification. 
If  the  sole  pnrpoee  of  the  prosecution  was  to  prevent  the  ereo- 
tioa  of  a  building,  it  would  not  have  been  justified.  The  con- 
Btraetion  of  the  house,  however,  appears  to  have  involved  the 
<iigging  and  preparation  of  a  foundation,  and  hence  the  de- 
fendant may  have  desired  not  only  to  prevent  the  erection  of 
t  bmlding,  bat  also  intended  to  proeecnte  and  prevent  the 
oftoss  which  had  been  committed,  and  the  farther  commis- 
uon  of  the  same.  Evidence  was  given  tending  to  show  that 
the  defendant  notified  the  plaintiff  that  the  lot  upon  which  he 
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waB  digging,  and  from  which  he  was  removing  eUy  and  ibi, 
belonged  to  him,  and  warned  him  against  farther  treBpaMing 
there;  but  notwithstanding  this  warning,  he  refused  to  qoit 
work,  and  further  continued  to  trespass  upon  the  defondanVi 
property.  There  was  also  testimony  that  the  defendanti  befon 
he  commenced  the  prosecution,  counseled  with  attorneys,  sod 
after  presenting  them  with  a  full  statement  of  all  the  facts,  tbey 
advised  him  that  the  plaintiff  was  guilty  of  the  offense,  tod 
that  the  prosecution  could  be  maintained.  Acting  on  their 
advice,  he,  in  good  faith  and  without  malice,  believing  the 
action  could  be  maintained,  and  that  there  was  probable  eaofle 
for  making  the  charge,  began  the  prosecution.  And  if  there 
was  probable  cause  for  commencing  the  prosecution,  and  he, 
acting  upon  the  advice  of  attorneys,  in  good  fiuth  beliefed 
there  was  probable  cause,  and  if  in  good  faith  and  withoQt 
malice  he  caused  the  arrest  and  prosecution  of  the  defendant, 
the  fact  that  he  may  also  have  desired  to  prevent  the  ood- 
struction  of  the  building  upon  the  lot  would  not  entitk  the 
plaintiff  to  recover.  On  the  other  hand,  if  his  sole  purpoee 
was  to  prevent  the  erection  of  a  building,  or  the  mere  enforce- 
ment of  a  civil  right,  then  the  arrest  and  prosecution  woald 
be  without  probable  causci  for  which  the  defendant  would  be 
liable. 

In  one  of  the  findings  returned  by  the  jury,  it  is  stated  th&t 
the  object  of  the  defendant  was  to  prevent  the  plaintiff  from 
erecting  a  building  on  his  land;  and  the  plaintiff  oontendi 
that  this  finding  entitled  the  plaintiff  to  a  recovery.  The 
finding,  however,  when  construed  in  connection  with  the 
others  returned  by  the  jury,  shows  that  this  was  not  the  only 
object  of  the  defendant  in  beginmng  the  prosecution,  but  that 
he  acted  in  good  faith  and  without  malice  in  the  institotioo 
of  the  prosecution.  It  is  found  that  he  had  rea8<mable  groandi 
to  believe  that  the  plaintiff  had  committed  the  offense  charged; 
that  he  acted  upon  the  advice  of  his  attorneys,  after  a  fall 
consultation  and  a  statement  of  all  the  material  fects,  and 
that  he  relied  upon  the  advice  of  the  attorneys  in  bringing 
the  action;  and  also  that  there  was  probable  cause  for  the 
commencement  of  the  prosecution.  If  the  findinga  will  feirl; 
admit  of  an  interpretation  which  will  make  them  hannoDiooa 
with  each  other  and  with  the  general  verdiot,  that  intarpnter 
tion  should  be  given,  rather  than  one  which  will  overtom  and 
destroy  the  findings  and  verdict:  8t.  Loui$  ste.  Bfj/  Co.  T.  Atts, 
83  Kan.  d04;  Union  Pae.  Ry  Oo.  v.  Fraiy,  43  Kan.  76a    The 
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fndingB  maj  fidrlj  be  oonBirned  to  show  ihat  the  defendant 
institated  the  proseoation  in  good  flaith,  to  punish  the  plaintiff 
for  the  offense  charged  against  him.  Although  he  desired  to 
prevent  the  building  of  a  house,  he  also  desired  and  intended 
to  procoro  the  punishment  of  a  public  offensCi  and  to  pre- 
heat the  further  commission  of  the  same.  The  digging  up 
of  the  clay  and  dirt,  and  the  remoyal  of  the  same  from  the 
defendant's  land  without  consent  or  right,  constituted  prob- 
ible  cause,  and  it  also  constituted  a  part  of  the  construction  of 
the  hcNus.  We  think  the  findings  may  be  fairly  harmoniaed 
with  each  other  and  with  the  general  yerdict 
The  judgment  of  the  district  court  will  be  a£3rmed* 


Miinooi  PluMBOonov — Rslting  oh  AsyiODi  oar  Ck>uH8KL  jm  Tbobamim 
Qua, — Wli0i«  dafandaat^  io  an  action  for  nudioioiiB  proiaoatioiiy  Ium  laid  aU 
&•  (Mti  before  ooanaol,  and  hat  aotod  ia  good  faiih  npon  the  adTioe  gifeiii 
Urn  ezoneratas  him  fTom  liabilitj:  Adams  r.  Bicht6H  126  Ind.  210;  22  Am. 
Si  Rep.  676,  and  aotei  Paddoekr.  WatU,  116  Ind.  146|  9  Am.  81  Bop. 
nSi  aad  Mie;  note  to  Boeg^r  r.  LangmAerff,  10  Am.  St  Rep.  827}  8nUtk  t. 
Wtkar,  186  Pe.  8i.  468.  For  monographie  note  on  the  snbjeot  of  malioiooe 
pntecation  of  efaacgee  of  erime^  aee  Host  t.  Hkoom^  26  Am.  St  Bep.  pp.  127- 
161 

MAuoroim  pBceaounoii — Arbir  nr  Qetil  Aosms.  —An  aeUon  lor  mail* 
ciouproeaestioB  wfll  not  Ue  for  proeeenting  a  ei^il  anil  vnle«i  the  defond* 
•othaeipon  moh  proeeeotion  been  arrested  withont  eaoae^  or  made  to  nf- 
to  eoai  ether  epMial  grioYaaeet  Fott0  t.  /mloi^  4  N.  J.  K^  880;  7  An. 
I>ML  M6t  aele  to  WiOkmm  t.  Hmdtr,  14  Am.  Dea  60Q|  oztended  Mie  to 
JMvA  V.  IfeOiiiAif,  44  Am.  Eepw  8I6L 


Goz  V.  Gbubb. 

I«KAnAi»4iai 

»«-  TcfD  OoirrBAor  nr  Sukvituo  PiHnraa-^Fiirme  Bouor. 
—Where  *  — mber  of  a  partnerehip  dlea  leoTing  minor  ehfldiea,  an 
ipeemeBt  entered  into  between  hie  earriTing  partner,  hie  widow,  aad  hie 
iadiYidaal  eredltoroi  that  the  smriTing  partner  shaU  retain  the  partner- 
■h^  ifroperiy  without  adndnJatralion,  and  ohaU  pay  a  pro  rata  ohare  of 
Ihe  indtridoal  Indebtedneee  of  hie  deeeased  partner,  is  Toid  ae  againet 
paUio  peli^,  ttio  polioj  of  tiie  probate  law,  and  the  intereeti  of  snob 

kteaBMtbe 


/•  D.  If (pObfVffjr  and  0.  A,  Cfh&neyj  for  the  plaintiff  in  error. 
A.  A.  Himi$  omd  Anry  E.  Harrit^  for  the  dofondant  in 
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SiMPflOKy  0.  The  material  fitete  aie,  that  Oox  and  Irail 
were  partneniy  doing  a  small  butcher  bnrineae  in  the  teim  d 
Pulton,  in  Bourbon  Connty.  January  6»  1888,  Bmet  died  in- 
testate,  leaving  a  widoir  and  some  minor  children.  At  Um 
death  of  Brnst  the  partnership  owed  no  debts,  and  had  oa 
band  tools  and  stock  of  the  yalue  of  sereral  hundred  deUirii 
Indiyidually  Brnst  was  indebted  to  seyeral  oreditori,  and 
owed  Qrubb  about  1207,  and  the  only  means  of  payment  wai 
the  intestate's  interest  in  the  partnership  property.  Shortly 
after  the  death  of  Brnst,  an  attempt  was  made  to  settle  np 
the  affairs  of  his  estate  without  baring  administration  tbereoo, 
and  for  that  purpose  it  was  proposed  that  the  said  Cox  rekaia 
the  Brnst  share  of  the  partnership  property,  and  pay  t  fr$ 
rata  share  to  each  of  the  creditors,  the  said  Grubb  being  one  of 
them;  the  yalue  of  the  assets  belonging  to  the  estate  cf  tt» 
said  Brnst  being  found  to  amount  to  about  fifty  cents  npoQ 
the  dollar  of  his  debts.  To  this  the  widow  of  Brnst^  a  partial 
meeting  of  the  creditors,  and  the  said  Cox,  all  assented.  The 
amount  due  Grubb  by  Ernst  was  1206.60,  and  this  eoit  wu 
for  such  pro  rata  amount,  or  one  halfl  The  defendant.  Cox, 
made  the  promise  to  pay  this  pro  rata  amount,  belienng  that 
if  all  the  creditors  assented  it  could  be  legally  done;  but  find- 
ing there  were  other  creditors,  he  refused  to  do  so,  and  did  not 
pay  Qrubb.  After  a  while  an  administrator  was  appointed, 
who  took  possession  of  the  assets  of  the  estate  of  Braet,  aod 
disposed  of  the  same  by  selling  to  defendant.  Cox,  he  acooont' 
ing  for  all  of  the  property,  including  some  after-accruing 
profits,  with  the  administrator.  The  plaintiff  below,  Gnibb) 
had  judgment,  and  .Cox  brings  the  case  here  for  reriew,  a  mw 
trial  haying  been  denied. 

The  questions  are:  Was  the  promise  of  Cox  to  pay  Gmbb 
based  upon  a  yalid  consideration?  and  if  so^  was  it  tnndin^ 
when  not  in  writing,  it  being  conceded  that  it  was  in  parol 
only?  Another  serious  question  is:  Can  such  a  oontraot  be 
upheld  unless  the  minor  heirs  are  represented,  and  onlese  eoch 
a  disposition  of  the  estate  of  the  deceased  person  is  aathoriied 
or  ratified  by  the  probate  court?  The  case  of  Ratfenscrafi  f* 
Pratt,  22  Kan.  20,  holds  that  a  sale  made  by  the  widow  of  a 
deceased  partner,  who  had  been  appointed  administratrix  of 
her  husband's  estate,  to  the  surviving  partner,  of  all  the  de- 
ceased partner's  interest  in  the  partnership,  consisting  of  tan- 
ning and  the  hide  and  leather  business,  was  illegal  and  ▼oid' 
In  this  case  the  deceased  partner  left  a  widow  and  fimr  ohil* 
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dren.  Id  the  case  of  Specht  ▼.  CoUin$j  81  Tex.  218,  it  is  held 
that  a  contract  by  the  husband  to  convey  his  deceased  wife's 
land)  ^ as  soon  as  administration  is  had  upon  said  estate,"  is 
Toid  u  against  public  policy,  since  the  husband  can  neither 
bind  the  estate  nor  the  course  of  administration.  The  record 
in  this  Texas  case  does  not  disclose  whether  there  were  other 
heirs,  or  whether  there  were  debts  against  the  estate  of  the  de* 
ceased  wife. 

Iq  the  Ravenscraft  case  the  widow  was  administratrix,  and 
the  deceased  partner  left  other  heirs.  In  the  Texas  case,  the 
surWring  husband  was  the  sole  heir,  but  was  not  the  admin* 
istrator  when  he  made  the  contract  for  sale.  In  this  case, 
the  deceased  partner  left  a  widow  and  minor  heirSi  but  at  the 
time  this  promise  was  made  there  was  no  administration. 
The  cases  cited  go  upon  the  theory  that  such  a  contract  is 
against  public  policy,  for  the  reasons  that  the  statutes  provide 
a  tribunal  whose  duty  it  is  to  supervise  the  settlement  of  the 
eatates  of  all  deceased  persons,  and  whose  special  duty  it  is  to 
protect  the  interests  of  minor  children  and  heirs.  No  contract 
can  be  made  respecting  the  assets  of  a  deceased  person's  estate, 
except  by  the  authority  and  with  the  approval  of  the  probate 
court,  and  only  then  to  the  extent  authorized  or  permitted  by 
the  laws  of  the  state.  In  the  absence  of  administration^  no 
heir  can  make  a  contract  that  will  be  binding.  No  stipulation 
could  be  entered  into  by  the  widow  that  would  bind  the  minor 
heirs  in  any  matter  respecting  the  settlement  of  the  estate  or 
its  property  or  its  debts.  The  law  fixes  the  manner  of  admin- 
istration;  it  imposes  certain  restrictions  upon  the  sale  of  the 
assets  of  an  estate,  and  even  when  the  sale  is  authorised  by 
hiw,  and  ordered  by  the  probate  courts  the  sale  and  its  terms 
sod  its  methods  are  still  subject  to  the  approval  of  the  court 
ordering  it  No  person  interested  in  the  estate  oan,  by  con- 
tract, assent,  or  silence,  create  other  methods  of  selling  the  a»> 
sets  of  the  estate  than  those  prescribed  by  the  law.  To  permit 
this  in  any  one  instance  would  withdraw  all  the  safeguards 
snd  beneficent  restrictions  that  the  law  imposes  for  the  proteo* 
tion  of  the  interests  of  minor  and  non-resident  heirs.  The 
widow  coold  not  make  any  contract  that  would  bind  the  minor 
heirs;  she  could  make  no  contract  pledging  the  coorae  of  tlie 
administration  of  the  law  respecting  the  settlement  of  the  es- 
tate of  a  deceased  person.  Fublio  policy,  the  policy  of  the 
probate  law,  and  the  interests  of  minor  children  in  the  estates 
ef  their  deceased  parents,  all  forbid  such  contracts  as  the  one 
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made  in  this  case.  This  particular  contract  was  illegal,  and 
the  promise  of  Qrubb,  being  a  part  and  parcel  of  it^  was  ilkgd 
and  Toid. 

We  recommend  that  the  jndgment  bo  vetoried|  and  thi 
oanse  remanded  for  farther  proceedings. 

By  the  Coubt.    It  is  so  ordered. 


Ck>iiTRAcn — Control  of  DaoaDiirr's  Hratm  bt.  —  Bxeealoty 
made  to  oontrol  the  dUtribatioii  of  a  man's  estate  after  hii  4mA  ut  vaidt 
NeedUar.  NeMes,  7  Ohio  St.  432;  70  Am.  Dee.  86^  and  note.  FcradiMV- 
■ion  of  the  validity  of  oontraeti  onatiiig  ooarte  of  Jnriadietioa,  see  eitmdid 
notes  to  Utter t.  Tranekra  liu.  Ckk^  S  Am.  8t  Bep. 922|  W€dmm  U.TtLO^ 
T.  Dtekhmm^  13  Anu  Rep.  S97. 


Shbllababqbb  V.  MoTTiir. 

(«r  Kaxbas»  4fiLl 

KaAuiyuBBiiT  CoRTXTANcn  ~  CirATTXL  MoBTo  AOB  TO  SacvKB  Fnuu  \mua» 
Saanon.  —  A  obattel  mortgage  ezecoted  by  an  insolTent  debtor,  tnai- 
ferring  or  conveying  his  property  to  an  attorney,  or  to  aome  one  lor  tfM 
benefit  of  the  attorney,  for  fntnre  legal  serrices  to  be  rendered  la  whit- 
ever  litigation  the  debtor  might  thereafter  be  engaged,  ta  fraadalaat  asd 
void  as  to  the  debtor's  creditors,  and  itsezecntion  is  ground  for  the  ins* 
anoe  of  attachments  against  him. 

Jeimore  and  Jeimore^  for  the  plaintiffs  in  error. 

Thsodore  Laing^  for  the  defendants  in  error. 

HoBTON,  C.  J.  From  December  8, 1887,  to  March  SS,  1889, 
F.  J.  Mottin  and  Ferd.  Mottin,  partners  as  Mottin  Brothen, 
were  engaged  in  the  general  merchandise  business  at  Cljde, 
in  Cloud  County,  in  this  state.  At  the  time  of  commencing 
business  the  Mottin  Brothers  were  worth  from  fifteen  tbousaiHl 
to  twenty-one  thousand  dollars.  About  midnight  of  Friday, 
March  22, 1889,  being  insolvent,  they  made  a  general  assign* 
ment  to  C.  W.  Van  De  Mark.  The  assignment  was  dated 
March  23,  1889.  It  included  their  stock  of  goods,  etc,  tar* 
niture,  fixtures,  real  estate,  and  equities  of  both  partoen, 
not  exempt  by  law.  The  sworn  schedule  of  liabilities  showed 
a  firm  or  partnership  indebtedness  of  $12,524.94.  At  the  time, 
F.  J.  Mottin  had  debts  secured  by  mortgages  upon  his  indi- 
vidual estate  of  $6,884.  On  March  21,  1889,  they  executed  to 
the  Van  De  Mark  brothers  a  chattel  mortgage  of  $684.70  upon 
their  stock  of  goods.    On  March  22,  1889,  they  also  gave 
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another  chattel  mortgage  for  five  hundred  doDars  to  the  Van 
De  Mark  Brothers,  covering  their  entire  stock.  This  was  given 
to  Beeore  a  note  for  attorney's  fees.  On  April  8  and  9, 1889, 
TarioQS  creditors  of  the  Mottin  Brothers  commenced  actions 
against  them  for  large  sums  of  money  alleged  to  be  due,  and 
attachments  were  also  issued  in  all  of  these  actions  against 
the  ^perty  of  the  defendants.  Their  stock,  furniture,  fix* 
tores,  etc.,  were  attached,  and  appraised  at  $9,991.51.  All  of 
the  foregoing  cases  involve  the  same  questions,  and  therefore 
are  eoDsidered  together. 

The  affidavits  for  attachments  alleged,  among  other  things, 
that  **  said  defendants,  F.  J.  Mottin  and  Ferd.  Mottin,  part* 
ners  as  Mottin  Brothers,  were  about  to  assign,  remove,  and 
di^oseof  their  property,  or  a  part  thereof,  with  the  intent  to 
defraud,  hinder,  and  delay  their  creditors,  and  had  assigned, 
removed,  and  disposed  of  their  property,  or  a  part  thereof, 
with  the  intent  to  defraud,  hindier,  and  delay  their  creditors, 
and  fraudulently  contracted  the  debt  and  incurred  the  liability 
and  obligation  for  which  the  actions  were  brought.'^ 

The  Hottin  Brothers  filed  their  motion  to  vacate  and  dismiss 
the  attachment  proceedings,  principally  for  the  reason  that 
the  grounds  for  the  attachments  alleged  in  the  affidavits  were 
not  true.  The  motion  to  vacate  and  dismiss  the  attachment 
proceedings  was  heard  at  the  April  term  of  the^court  for  1889, 
and  after  hearing  the  evidence  and  arguments  in  the  cases, 
the  motion  was  sustained,  and  all  of  the  attachments  were  va* 
cated  and  dismissed.  The  plaintiffs  below  excepted,  and  com* 
plain  of  the  rulings  of  the  court  below. 

Various  errors  are  alleged,  but  we  need  refer  to  one  only. 
The  chattel  mortgage  dated  March  22, 1889,  for  five  hundred 
dollars,  was  not  executed  until  the  Mottin  Brothers  had  deter- 
mined to  make  an  assignment  of  their  property,  and  was  exe- 
cuted at  about  the  same  time.  The  Van  De  Mark  Brothers 
agreed  to  secure  Theodore  Laing  as  the  attorney  for  the  Mot- 
tin Brothers,  and  they  agreed  to  become  responsible  to  him 
for  his  advice,  services,  etc.,  as  the  attorney  for  them.  Ferd. 
Mottin  stated,  among  other  things,  as  follows:  ^  That  Laing 
was  employed  by  the  Van  De  Mark  Brothers  as  attorney  for 
him  and  his  brother;  that  he  thought  he  would  need  legal 
advice  before  be  got  through  the  assignment'' 

C.  W.  Van  De  Mark  testified  as  follows:  — 

''Q.  For  what  was  the  note  and  mortgage  of  fiTS  hundred 
dollars  given  by  Mottin  Brothers  to  Van  De  Mark  Brothers? 
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A.  Wen,  I  ean  explain  the  whole  thing.  I  don't  like  to  an- 
swer in  any  other  way. 

^Q.  Go  on.  A.  Mottin  Brothers  oame  to  me  and  spob 
about  their  difficulties, — bills  coming  dae  and  trade  being 
slack;  and  they  did  n*t  see  how  tliey  were  going  to  meet  their 
bills;  did  n't  see  what  they  were  going  to  do,  and  thought  thej 
would  probably  have  trouble  with  some  of  their  creditors  when 
their  bills  came  due,  and  was  consulting  me  frequently  about 
it.  I  told  them  that  I  did  n't  feel  competent  to  give  them  ad- 
vice about  it;  that  they  had  better  see  some  attorney  that 
could  advise  them  better  than  I  could  in  the  matter,  and  thej 
said  they  was  n't  acquainted  with  any,  and  I  mentioned  the 
names  of  several  parties  in  Concordia,  attorneys,  and  I  men- 
tioned Mr.  Laing's  name,  and  they  wanted  I  should  go  kbA 
see  Mr.  Laing  for  them,  and  employ  him  as  counsel  in  thaee 
matters,  or  in  any  other  matters  that  might  come  up.  I  went 
to  Concordia  and  saw  Mr.  Laing  and  told  him  what  thej 
wanted,  and  told  him  about  their  condition  so  far  as  I  knew 
that  they  were  in;  that  they  hadn't  got  any  money  at  that 
time.  Mr.  Laing  told  me  that  if  Van  De  Mark  Brothers  wonid 
guarantee  the  fee  it  would  be  all  right;  told  me  how  moeh  he 
would  want  as  their  attorney  in  any  matters  that  might  oome 
up  in  relation  to  their  business. 

"Q.  What  sum  did  he  name?  A.  Five  hundred  doDan. 
I  then  went  back  and  told  Mr.  Mottin  what  Mr.  Laing  had 
said,  and  that  I  would  guarantee  this,  providing  that  tbef 
would  give  Van  De  Mark  Brothers  a  mortgage  for  seenritj, 
but  that  we  would  n't  guarantee  it  without  some  seomity,  and 
the  note  and  mortgage  were  given  for  that  purpose. 

^'Q.  Did  you  notify  Mr.  Laing  of  the  result,  and  let  him 
know  that  he  was  employed  under  those  oircumstancesf  A 
I  did." 

Theodore  Laing  testified  that  ^  the  fee  was  taken  in  fliD 
payment  of  all  their  services  to  Mottin  Brothers  in  aU  of  the 
business  they  had,  and  anything  that  might  come  up  in  whieh 
they  were  affected."  It  therefore  dearly  appears  from  the 
evidence  that  the  mortgage  of  five  hundred  dollars,  which  wtf 
given  for  attorney's  fee,  was  partly  for  future  serviees;  that  ii, 
the  mortgage  was  for  services  part  of  which,  and  most  of  whiah 
according  to  the  evidence,  were  to  be  rendered  in  the  fbture. 
Therefore,  while  the  Mottin  Brothers  were  in  an  insolvent  eon- 
dition,  they  created,  or  attempted  to  create,  a  new  debt  for 
something  to  be  performed  in  the  future,  and  tried  to  pay  it 
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with  propeity  whidi  shoold  h^rt  been  devotfld  to  the  paytpmt 
of  tteir  debto  then  eziBtiiig.  This  mortgage^  therefore,  eamiot 
be  iQitaiBedy  and  the  making  of  this  mortgage  fiirniihed 
groaiid  for  the  iesnanoe  of  the  attaohmente.  It  woold  be  a 
fraod  upon  orediton  to  permit  an  insolvent  debtor  to  place 
his  property  beyond  their  reaoh  by  transferring  or  oonveying 
ii  (o  an  attorney,  or  to  some  one  for  the  benefit  of  the  attorney^ 
far  iutore  legal  services,  to  be  rendered  in  whatever  litigation 
the  debtor  might  thereafter  be  engaged :  Winfisld  Nat.  Bank  y. 
<^r0€D,«  Kan.  629;  Crain  y.  Oould,  46  111.  294;  Hill  y.  Agnewy 
12  Fed.  Rep.  280;  NiehoU  y.  McBwen,  17  N.  Y.  22.  The  mort- 
gagors and  the  mortgagees  were  fully  acquainted  with  the 
poipose  of  the  mortgage,  and  were  inyolyed,  as  well  as  the 
attomeyi  in  the  echeme  to  contract  for  future  legal  eeryices 
and  to  transfer  anffioient  property  from  the  Mottin  Brothers, 
ja8t  aboDt  the  time  of  the  making  of  the  assignment,  to  pay 
for  rach  fbture  seryioes.  There  were  no  innocent  parties  in 
tbifl  transaction.  The  assignee,  C.  W.  Van  De  Mark,  did  not 
join  in  the  motion  to  vacate  the  attachments,  or  ask  for  the 
discharge  of  the  stock,  eta,  from  the  attachments;  therefore, 
all  that  is  before  ns  for  decision  is  the  error  of  the  court  in 
vacating  the  attachments  against  the  Mottin  Brothers.  The 
ordeiB  vacating  and  setting  aside  the  attachments  in  all  of  the 
above  eases  will  be  reversed,  and  the  cases  will  be  remanded, 
with  direction  to  the  district  court  to  reinstate  the  caseSi  and 
to  overrale  the  several  motions  to  vacate  and  dimiss. 


ftuppuLSfiT  ComrsrAiioBi  —  MoRTOAon  to  Sbcobb  Futurb  Advakom. 
— Whethar  a  mortgaee  ta  leom  fatore  ftdranoM  is  frandolent  depends  npoa 
As  tttndiiig  0if«ii]iistMiosst  Badkan  t.  Ttusker,  1  Piok.  8S9;  11  Am.  Dm, 
W;  aDdaoftsu  Boa  note  to  P^Mom  ▼.  QrigmoUl^  10  Am.  Dm.  lOS^  109^  for  a 
ftssMM  of  tho  Tolid^f  of  mortaagai  to  sMaro  future  adtranoea. 


Linn  County  Bank  v.  Hopkins. 

|0  kaxbas»  fieo.j 
HanRiAD — TaaozB  of  Labi>  Whiob  Gobhuiu  —  A  hooMstoad  mnat  ooa- 
mX  of  one  body  of  laad»  aad  whore  the  olaimaat  owns  two  tiaoti  withio 
Am  homoetead  Umit^  Vat  whioh  touch  only  at  a  oommon  oomer,  ho  oan- 
aot  daia  them  boUi  aa  ozompt^  aod  is  entitled  to  a  homestead  only  in 
the  traot  on  whioh  he  residoa. 

Jiraies  D.  Snoddy^  for  the  plaintiff  in  error, 
J.  F,  Amaldsofi,  for  the  defendant  in  error. 
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Giisir,  0.  The  Linn  County  Bank  sued  A.  T. 
upon  ihrae  promissory  notes,  and  at  the  same  time  caused 
an  attachment  to  be  levied  upon  the  northeast  quarter 
of  the  southeast  quarter  and  the  southwest  quarter  of  the 
northeast  quarter  of  section  21,  in  township  19,  of  range  24 
east  A  motion  was  made  to  discharge  the  attachment,  on 
the  ground  that  the  eighty  acres  was  exempt  from  forced  sale 
Ibr  the  reason  that  it  was  a  homestead.  The  motion  was  sus- 
tained. The  question,  as  stated  by  coansel  for  defendant  in 
error,  is,  whether  all  of  the  real  estate  attached  at  the  instance 
of  the  plaintiff  was  exempt  as  the  homestead  of  the  defendsnt 
The  decision  of  that  question  settles  the  controversy  in  this 
case.  The  two  tracts  of  land  ''  cornered  "  upon  each  other,  ss 
will  appear  fifom  the  following  diagram: — 


S.19,B.M. 

a  W.  qCi  of 
]I.X.qr. 

8m. 

SL 

K.X.or.  of 

ax.V 

The  defendant  had  occupied  the  tract  marked  *'A'*asa 
homestead,  but  his  home  had  been  burned.  We  think,  how- 
ever, the  evidence  upon  the  motion  to  discharge  the  attach- 
ment established  the  fact  that  he  intended  to  rebuild  it,  and 
that  this  tract  was  clearly  exempt.  He  had  never  resided 
iqK>n  the  other  subdivision.  Does  the  constitution  exempt  two 
tracts  of  land  as  a  homestead  which  corner?  It  has  been  set- 
tled by  this  court  that  a  homestead  must  consist  of  only  one 
tract  of  land:  Randal  v.  EldeVf  12  Ean.  257,  and  authorities 
there  cited.    The  language  of  the  constitntion  is,  that  *** 
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homestead  to  Um  extent  of  160  acres  of  figurming  land,  or  of  one 
tcra  within  the  Umits  of  an  incorporated  town  or  citji  occupied 
as  a  residence  by  the  family  of  the  owner,  shall  be  exempt 
from  fiffced  sale,"  etc.:  Const.,  art  15,  sec.  9.  A  homestead 
ii  defined  to  be  a  person's  dwelling-place,  with  that  part  of  hie 
landed  property  which  ie  about  and  contiguous  to  it  Con- 
tigQOQS  means  touching  sides,  adjoining,  adjacent  Two  tracts 
ef  land  touching  only  at  one  point  are  not  contiguous.  In  the 
cuddiKrerin  ▼•  Ifau,  15  Minn.  119,  it  was  said:  ^^Two  tracts 
of  huid  mutually  touching  only  at  a  common  comer — a  mere 
point— caunot,  according  to  any  ordinary  or  authoriied  use 
of  language,  be  spoken  of  as  constituting  one  body  or  tract  of 
land."  The  same  construction  has  been  placed  upon  acts  of 
Coogiees  in  relation  to  the  entry  of  public  lands:  1  Lester's 
Land  Laws,  Beg.  and  Dec,  360.  See  also  Hill  y.  Baeon,  43 
QL  477;  AUrich  v.  Tkuntm,  71  HI.  324;  Thompson  on  Home- 
stead Exemptions,  sees.  120, 145, 147. 

The  order  of  the  district  judge  discharging  the  attachment 
levied  upon  the  southwest  quarter  of  the  northeast  quarter  of 
flection  21,  in  township  19,  of  range  24,  should  be  reversed* 

By  the  Court.    It  is  so  ordered. 


H<nittau]>«»LasD  Mirer  ns  Oojmouou&  ~  A  lol  may  ba  indndad  bt  a 
<indir«ti«i  of  homettead  if  it  adjoins  tho  lot  on  which  tbt  dweUing  of  th« 
cluiouti  •tends,  and  is  nsed  by  them  as  a  garden:  Arendi  t.  Mae$,  76  ObL 
315;  9  Am.  St  Rep.  207,  and  note.  In  Illinois  a  homestead  oannot  indnde 
i  tncft  of  land  a  mile  from  the  dwelling  and  not  adjoining  it^  from  whioh 
fuel  ftiono  was  derived  for  the  use  of  the  farm:  Walien  r.  People,  IS  IXl  IHt 
tt  Aoi.  Doc.  790^  and  note.  Two  contignoos  trsolo  ai  land*  both  oonstitatiiig 
«M  {ana,  nmj  be  regarded  as  a  homestead:  Orime$  t.  Pcrimanf  99  Mow  829» 
Under  the  oonstttation  of  Texas  the  homestead  may  exist  in  lots  not  ooa* 
tignooi  to  osdi  o«hflr:  Prfor  t.  Stone,  19  Tex.  871;  70  Am.  Dm.  141,  mod 


Gaokliit  v.  Shitb. 

H7  KAinAS,  612.] 

'nMHimt.MsBosE— Rbs  Judicata.  — Where  aa  aotlott  k  brau^t  in 
000  otete  to  sabject  a  debtor's  proper^  to  the  payment  of  his  debti^  • 
creditor  who  appears  therein  by  croos-petition  and  obtsins  a  finding  «f 
the  toKmnt  doe  him  upon  a  note  exeeated  by  the  debtor,  bat  who  doss 
not  obtain  a  personal  judgment  against  him,  nor  reoeire  anything  from 
the  isle  of  the  property  nnder  the  judgment  in  that  snit^  is  not  estopped 
from  bringing  an  action  on  snob  note  in  another  state.  It  it  not  merged 
tanchhildgmonti 
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JuDanmnB  —  VmaiE — H«9  Jvwckrk,  ^>  A  oaom  of  u/Aom  ii  iMfgid  h  » 
jndgxnent  only  when  raoh  judgment  was  rend^^ed  npon  the  Idtntiod 
cause  of  action  between  the  aame  partiee  or  thtir  priTiei^  and  aflir  tht 
plaintiif  therein  had  a  fall  and  oompbte  opportoaitj  to  reoom  hit  whdt 
demand. 

M.  A,  Thompsar^  for  the  plaintiff  in  error. 
J.  W,  Brinckerhoff^  for  the  defendant  in  error. 

ObeeNi  0.  Samuel  J.  Smith  sued  William  Cackley  in  the 
district  court  of  Bioe  County  upon  a  promissory  note  for 
$1,254.90,  executed  on  the  first  day  of  January,  1884,  and  doe 
in  twelve  months  after  date,  with  interest  at  eight  per  cent 
per  annum.  The  defendant  alleged  that  this  note  had  been 
merged  into  a  judgment  rendered  in  the  court  of  commoQ 
pleas  of  Jackson  County,  Ohio,  in  an  action  brought  by  the 
Centerville  National  Bank,  of  that  county.  This  bank  brought 
an  action  against  William  Cackley  and  Sarah  B.  Sprigga,  to 
have  a  certain  conveyance  of  some  real  estate  made  by  Cack- 
ley to  Spriggs  set  aside.  The  plaintiff  in  that  case  had  pre- 
viously obtained  a  personal  judgment,  and  asked  that  the 
conveyance  be  declared  fraudulent  as  to  the  creditors  of  Caek- 
ley,  that  the  property  be  administered  for  the  benefit  of  the 
plaintiff  and  all  other  creditors  who  might  come  in  and  be 
entitled  to  share  in  the  proceeds  according  to  their  reepectife 
claims  and  priorities.  Summons  was  served  upon  thedefiuid- 
ants,  and  notice  was  given  by  publication  to  the  crediton  of 
Cackley.  The  plaintiff  below  was  one  of  the  creditors,  and  be 
filed  a  cross-petition,  setting  forth  the  note  sued  on  in  thii 
action,  and  asked  to  be  made  a  party;  and  that  the  lands  de 
scribed  in  the  petition  of  the  Centerville  National  Bank  be 
sold  and  administered  for  the  benefit  of  all  of  the  crediton  of 
Cackley;  that  an  account  be  taken  of  the  amount  due  him  od 
his  note;  and  that  he  be  paid  out  of  the  proceeds  of  the  sale  of 
the  property  according  to  priority.  The  action  of  the  bank 
was  successful;  the  conveyance  was  set  aside.  A  certain  deed 
of  assignment  made  by  Cackley  was  also  set  aside,  and  a  true* 
tee  was  appointed  by  the  court,  who  was  authorized  to  sell  the 
property  that  had  been  fraudulently  disposed  of,  and  pay  the 
creditors  of  Cackley  according  to  priority.  The  trustee,  aoting 
under  the  orders  of  the  eourt,  sold  the  property,  and  the  eoort 
found  the  amount  due  and  owing  the  various  creditors,  and 
directed  the  payment  of  the  costs  and  attorney's  fees  first,  sod 
then  the  payment  of  certain  creditors  in  full,  which  left  the 
claim  of  Smith  unpaid.    Upon  this  state  of  fiaets,  the 
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uked  and  obtained  a  jadgmant  upon  the  pleadings  for  the 
amount  doe  upon  hia  DotOi  in  the  district  court  of  Rice 
County, 

The  oaly  question  preaented  by  the  record  is,  whether  this 
wai  mat.  Waa  the  note  sued  upon  merged  in  the  proceedings 
in  the  common  pleaa  oourt  of  Jackson  County,  Ohio?  We  are 
obliged  to  answer  this  question  in  the  negative.  To  make  the 
mezger  complete,  00  as  to  be  a  bar  to  any  future  action  upon 
the  same  obligation,  there  must  necessarily  be  a  judgment; 
and  iQch  a  judgment,  too,  as  oan  be  enforced.  Can  it  be  said 
ia  this  case  that  the  plaintiff  below  obtained  such  an  otder  in 
the  common  pleaa  court  of  Jackson  County,  Ohio,  as  he  could 
make  available  in  the  collection  of  his  debt  after  the  property 
lubjected  to  the  payment  of  certain  creditors  of  Cackley  had 
been  exhausted?  or  in  other  words,  could  he  have  brought 
rait  npon  the  proceedings  had  in  that  court  and  obtained  any 
rdief?  There  waa  only  a  finding  of  the  amount  due  each  one 
of  the  creditora;  and  in  the  same  finding  of  the  court  there 
was  an  order  directing  the  payment  of  the  proceeds  to  other 
creditors,  which  left  the  plaintiff  below  in  the  same  condition 
as  vhen  he  filed  his  answer.  He  had  obtained  nothing  upon 
his  note,  and  had  no  order,  decree,  or  judgment  which  he  could 
enforce.  The  anpreme  court  of  Ohio  seemed  to  have  taken 
this  view  of  a  eimilar  order  in  the  case  of  Conn  v.  Rhodes^  26 
Ohio  St  645,  which  was  an  action  to  foreclose  a  mortgage,  with 
a  prayer  fiir  a  personal  judgment.  Upon  default  of  an  an- 
swer, the  court  entered  a  decree  for  the  sale  of  the  mortgaged 
premises,  but  rendered  no  personal  judgment.  The  court 
said:  **  Where  the  record  in  auch  case  showed  that  the  courtp 
OQ  hearing  of  the  oaose, '  considered  that  the  plaintiff  ought 
te  lecofer  *  a  apecified  amonnti  and  ordered  the  sale  of  the 
inortgaged  premises  for  ita  satisfaction^  held,  that  the  record 
shows  no  personal  judgment  against  the  defendant,  but  a  mere 
finding  of  the  amount  doe,  with  an  order  of  sale.'' 

Judge  Cooley  said,  in  the  case  of  Wixam  v.  Stephens^  17  Mich. 
518,  97  Am.  Dec  205:  **  H  by  reason  of  the  mistake,  the 
judgment  rendered  by  the  justice  was  not  valid,  so  that  the 
phuQtifiiei  could  enforce  it,  then  it  would  seem  that  it  could  not 
constitate  a  bar  to  a  new  suit  on  the  note.  The  bar  in  such  a 
case  springs  from  the  party  having  already  obtained  a  higher 
sccority;  and  where  he  has  got  no  new  security,  his  remedy 
upon  the  original  demand  is  not  taken  away."  The  law  of  the 
case  was  stated  in  the  syllabus,  that "  a  debt  ia  not  merged 
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in  a  judgment  until  a  valid  judgment  haa  been  obtained 
npoQ  iL^ 

The  supreme  court  of  Nebraska  has  held  that  the  pieeenta- 
tion  and  proof  of  a  creditor's  claim  in  Illinois  agaiost  an  ai- 
signed  estate  there  is  not  a  bar  to  such  creditor's  right  of 
action  in  the  former  state,  there  being  nothing  in  the  statate 
of  Illinois  or  in  the  deed  of  assignment  restricting  creditors  to 
their  respective  demandsi  or  suspending  any  other  remedy 
previously  opened  to  them:  (Trott  v.  Bann^  10  Neb.  217. 

The  law  of  merger  is  thus  stated  in  Black  on  Judgments^ 
sea  674:  ^  But  in  order  that  the  principle  of  merger  may 
apply,  it  is  necessary  that  the  identical  cause  of  actioo  ahoold 
have  passed  into  judgment,  in  a  litigation  between  thesamo 
parties  or  their  privies,  and  that  the  plaintiff  should  have  had 
a  full  and  complete  opportunity  to  recover  hia  whole  demand. 
In  a  case  in  Arkansas,  it  was  held  that  a  judgment  against  a 
steamboat, — that  being  a  judgment  in  ren^  and  not  enforce- 
able against  the  property  of  the  owners, — if  unsatisfied,  coold 
not  be  pleaded  as  a  bar  to  a  subsequent  action  against  the 
owners  of  the  boat  on  the  same  contraoii  In  reaching  this 
conclusion,  the  court  said  it  was  evident  that  a  judgment 
against  the  vessel  was  not  even  substantially  a  judgment 
against  the  owners,  and  consequently  that  the  former  reooTeiy 
relied  on  was  no  bar  to  the  present  action  " :  Toby  v.  £fOva» 
11  Ark.  308;  Freeman  on  Judgments,  sec.  606. 

If  the  action  in  the  Ohio  court  is  to  be  treated  as  a  proceed- 
ing guosi  in  ram,  clearly  the  note  of  the  plaintiff  below  was 
not  merged  in  the  orders  made  by  the  court  in  that  oasa 
Text-writers  and  courts  make  a  distinction  between  actioos  ta 
nam  and  proceedings  quari  in  ram,  and  the  latter  term  is  ap- 
plied to  suits  brought  against  persons  where  the  phdntiffs 
object  is  to  subject  certain  property  of  those  persons  to  the 
payment  of  the  claims  asserted. 

*^  Such  are  actions  in  which  property  of  non-residenta  is  at* 
tached  and  held  for  the  discharge  of  debts  due  by  them  to 
dtisens  of  the  state,  and  actions  for  the  enforcement  of  mort- 
gage and  other  liens.  Indeed,  all  proceedings  having  for  their 
sole  object  the  sale  or  other  disposition  of  the  property  of  the 
defendant  to  satisfy  the  demand  of  the  plaintiff  are  in  a  gen- 
eral way  thus  designated":  FrMtnan  v.  Alder$on^  119  U.  8. 
187;  Black  on  Judgments,  sec.  793. 

The  action  of  the  Centerville  National  Bank,  in  the  Ohie 
oourt,  comes  unmistakably  within  this  class  of  cases.   8u^ 
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*  prooeediDg  of  a  doxnestio  as  well  as  a  forrfgn  court,  where 
jariediction  OTer  the  person  of  a  party  has  not  been  obtained, 
except  as  to  his  interest  in  the  property  affected  by  such  pro- 
ceediogs,  is  not  conclasiye  or  binding  by  way  of  estoppel  in 
another  action:  DwwU  ▼.  Abendroth^  97  N.  Y.  132;  Freeman 
OQ  JadgmentSy  sec  606. 

The  same  doctrine  is  stated  in  Wells  on  JZm  Adjvdieaiaf  sec. 
555:  ''As  to  motions  in  rem^  we  may  here  state  in  general 
terms  that  there  can  be  no  rightful  action  by  the  tribunal  on 
the  bans  of  jurisdiotion  acquired  by  the  attachment  of  prop- 
erty that  can  reach  beyond  the  property  itself  and  of  course 
it  cannot  be  enforced  in  another  state." 

It  necessarily  follows  from  this  view  of  the  law  that  the  dis- 
trict court  committed  no  error  in  sustaining  the  demurrer  of 
the  plaintiff  below  to  the  answer  of  William  Cackley. 

We  recommend  an  affirmance  of  the  judgment 

fij  the  CouBT«    It  is  so  ordered. 

JuMMim^FoBBiaH  — Mbboeb.  —A  foreign  Jadgment  doee  aol  merg* 
the  eaoM  of  aetioa,  but  an  aetton  may  bo  maintained  on  the  eame  oanao  in 
■Bother eomtryi  MtMaitmete.Bantr,  B€dfe,SBYi.Vni  38  Am.  Rep.  6S5, and 
aoto;  bal  il  is  otherwiaa  with  a  judgment  rendered  in  a  aiater  atatot  Hmd&r^ 
mi. SkmifiHti,  106  Maai.  60i;  7  Am.  Rop.  S6L 

JcMiasTs — Raa  Jin>iOATA  ^  Manqam.  —  When  a  plaintiff  deolarea  apoa 
•ercal  aotee  eecared  by  a  mortgage,  ezeonted  by  defendants  aoYoraUy  liable, 
aad  Tofamttfiiy  oleeta  to  take  a  peraonal  judgment  against  one  of  the  de- 
inka^  lad  a  deoree  of  foreoloenre  against  the  others^  the  judgment  la  a 
Bvgar  of  the  whole  eanse  of  aofeion  against  all  the  defendants:  Lamrmtm  t. 
Bttcktr,  116  lad.  S12.  Whore  a  valid  judgment  has  been  rendered  on  a  noto 
of  a  daesdent^  tho  note  is  no  longer  a  demand;  it  la  destroyed  by  aasrger  ia 
^jadgMitt   rarsM  ▼•  Jfenfa^  100  l£ob  47flL 
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[47  Kamam,  IH,] 

Goirmr— SsLP-ORiMoiAnoH — Uabmam  Oobfu8.  —  A  par|y  olted  for 
tnpt  ia  eoapillfaig  and  indneing  witnesses  to  absent  themsalTes  from 
tlM  ooort  and  to  disobey  a  subpoena  is  thereby  charged  with  a  statatory 
crime,  in  addition  to  a  ocmtempt  of  oourti  and  oannot  bo  oompolled  as 
a  witness  to  prove  the  contempt,  and  thus  criminate  himself  as  to  the 
other  erlflM.  If  committed  for  contempt  in  refusing  to  thua  testify,  he  is 
cattiled  to  his  disehaige  on  habeas  carpus. 

^^nnaiiFT— pBAonoB.  — Bulb  to  Show  CAinn  why  a  party  should  not  bo 
pBiluhed  for  a  oonstruotive  contempt  of  ooarl  aaat  hi  baaed  apoa  • 
verified  complaint  or  information. 

0.  W.  Fairchild  and  8.  8.  AaMaugh^  for  the  petitioner. 
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Obeen,  C.  The  petitioner,  James  M.  Nic^ell,  anegei  ttat 
he  is  illegally  restrained  of  bis  liberty  by  the  sheriff  of  Cng* 
man  County,  becanse  he  refused  to  answer  oertain  qoastioDi 
propounded  to  him  against  his  will  and  over  his  objeettoniyia 
a  certain  case  pending  in  the  district  court  of  Kingman  County, 
wherein  the  state  was  plaintiff  and  he  was  defendant,  oq  the 
28th  day  of  Decemberi  1891.  The  material  fiEtcts  are,  that  on 
the  26th  day  of  Deoemberi  1891,  there  was  pending  in  the  dis- 
trict court  of  Kingman  County  a  criminal  action  againit  tlM 
petitioner  for  selling  liquor.  The  district  judge  issood  as 
order  which  recited  that  there  was  reasonable  ground  fer  be- 
lieving that  the  petitioner  had,  by  bribery^  menaoo,  fiilee  js¥ 
tensions,  coaxing,  threatening,  and  offering  to  pay  for  time 
lost,  etc.,  induced  and  compelled  and  caused  certain  witneBsei 
to  absent  themselves  from  coart,  and  disobey  a  sobpcena 
issued  in  the  case  of  State  v.  James  M.  NickeUt^  who  was 
charged  with  selling  liquors;  and  being  of  the  opinion  that 
the  conduct  of  the  petitioner  in  inducing,  compelling,  and 
causing  witnesses  to  absent  themselves  from  court  was  calcii- 
lated  to  embarrass  and  obstruct  the  administration  of  justice, 
and  was  a  contempt  of  court,  ordered  the  petitioner  to  aoBwer 
the  charge,  and  show  cause  why  he  should  not  be  punished  for 
contempt  of  court.  On  the  28th  of  December,  1891,  the  peti- 
tioner  asked  for  a  reasonable  time  in  which  to  plead  to  the 
complaint,  which  request  was  overruled.  He  then  objected  to 
being  tried  under  the  complaint,  and  asked  to  be  tried  ander 
the  statutes,  by  information,  and  also  asked  for  a  jury.  Tbii 
request  was  refused  by  the  court.  The  petitioner,  ofer  hii 
objection,  was  then  sworn  as  a  witness,  and  placed  upon  the 
stand  to  testify  on  behalf  of  the  state.  He  refused  to  answer 
the  questions  submitted  to  him  by  the  state.  The  court  then 
ordered  him  committed  to  the  jail  of  Kingman  County  until 
he  should  answer  such  questions  as  had  been  propounded  to 
him  by  the  state.  On  the  same  day  that  the  petitioner  was 
committed,  he  made  application  to  the  probate  judge  ef  Edj* 
man  County  for  a  writ  of  habeas  corpus^  which  was  granted, 
and  a  hearing  was  fixed  for  the  sixth  day  of  January,  ItSS, 
and  the  petitioner  was  ordered  to  give  a  bond  for  his  appes^ 
anoe,  which  was  furnished  and  approved.  On  the  twontf^ 
ninth  day  of  December  the  district  court  ordered  a  warrant  le 
issue  for  the  arrest  of  the  petitioner,  under  which  he  was  taken 
and  imprisoned  in  the  county  jail.  This  warrant  was  iseoed 
for  the  same  cause  for  which  the  petitioner  was  oiiginaUy 
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committed*  The  peUiioner  then  made  appHeatton  to  fldfl 
court  for  a  writ  of  habea$  eorpua^  which  was  granted  on  the 
thirtieth  day  of  December,  1891. 

The  petitioner  claims  the  right  to  be  diecharged  and  releaaed 
from  the  order  of  commitment  and  warrant  of  the  district 
court,  on  the  ground  that  he  was  charged  with  a  statutory 
crime;  that  section  166  of  the  crimes  and  punishments  act 
irakes  it  a  misdemeanor  for  any  person,  by  bribery,  menace, 
or  other  means,  to  induce  any  witness  to  absent  himself,  or 
avoid  a  subpoena,  or  withold  his  eridence,  or  deter  any  witness 
from  appearing  in  and  giving  evidence  in  any  civil  or  criminal 
cose;  that  he  was  compelled  to  go  upon  the  witness-stand  for 
the  pnrpoBe  of  giving  evidence  against  himself;  and  had  he 
answered  the  questions  propounded  to  him,  such  answers 
might  have  had  a  tendency  to  criminate  him.  The  protection 
given  by  the  conatitutton  of  the  United  States  to  all  persons 
charged  with  crime  is  in  the  following  language:  ^  Nor  shall 
anj  person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled,  in  any  crimi- 
nal case,  to  be  a  witness  against  himselfl"  The  right  given 
under  oor  own  constitution  reads:  '*No  person  shall  be  a  wit- 
ness against  himself,  or  be  twice  put  in  jeopardy  for  the  same 
offense."  It  is  not  only  a  constitutional  rights  but  it  is  one  of 
the  fundamental  principles  of  the  common  law,  embodied  in  a 
maxim,  that  no  man  can  be  compelled  to  criminate  himselt 
This  right  has  become  so  much  a  part  of  government,  in  the 
sdministration  of  justice,  that  it  has  become  as  trite  as  it  is 
tnie.  The  sole  question  for  our  determination  is,  whether  the 
weI]-Bettled  principle  is  applicable  to  the  case  before  us.  The 
petitioner  is  charged  with  a  contempt  of  court;  but  the  offense 
with  which  he  is  charged  is  not  only  a  contempt  of  court,  but 
i  Btatntory  crime.  Could  the  state,  under  such  drcum- 
stances,  compel  the  petitioner  to  go  upon  the  witness-stand 
^d  give  evidence?  This  question  must  be  resolved  in  favor 
of  the  petitioner.  The  supreme  court  of  the  United  States,  in 
the  case  of  Coun^dman  v.  Hiteheoch,  142  U.  S.  647,  has  held 
that,  under  the  fifth  amendment  to  the  constitution  of  the 
United  States,  persons  have  the  right  to  refuse  to  answer  ques- 
tions which  might  be  used  against  them  in  criminal  cases;  and 
that  this  right  must  be  construed  in  its  broadest  sense.  The 
^oort,  in  its  opinion  rendered  by  Mr.  Justice  Blatchford,  says, 
^  snbstance:  ^^That  it  does  not  find  it  necessary  to  consider 
anj  other  point  than  that  raised  under  the  constitution  as  to  the 
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privileges  of  witnessefl.  It  ia  urged,  sayB  tbe  court,  that  a  wiV 
ness  is  not  entitled  to  plead  the  priyilege  of  silenoe,  ezoq^  ioa 
criminal  case  against  himself;  but  such  is  not  the  language  of 
the  constitntion.  Its  provision  Is,  that  no  person  shall  be  oom- 
pelled  in  any  criminal  case  to  be  a  witness  against  himfldl 
This  provision  must  have  a  broad  construction  in  favor  of  the 
right  which  it  was  intended  to  secure.  The  matter  under  in- 
vestigation hj  the  grand  jury  was  a  criminal  matter,  and  the 
reason  given  by  Counselman  for  his  refusal  was,  his  answer 
might  tend  to  criminate  him.  His  apprehension  was,  that  the 
answers  might  show  that  he  had  committed  a  crime  against 
the  interstate  commerce  act,  for  which  he  might  be  proseootoi 
His  answers,  therefore,  would  be  testimony  against  himselt 
and  he  would  not  be  compelled  to  give  them  in  a  criminil 
case.  It  is  impossible  that  the  meaning  of  the  constitutional 
provision  could  only  be  that  a  person  should  not  be  compelled 
to  be  a  witness  in  a  criminal  prosecution  against  himeeK 
The  object  was  to  insure  that  a  person  should  not  be  compelled, 
when  acting  as  a  witness  in  an  investigation,  to  give  testimonj 
which  might  tend  to  show  that  he  himself  had  committed 
a  crime.  The  privilege  is  limited  to  criminal  matters,  but  it 
is  as  broad  as  the  mischief  against  which  it  seeks  to  guard/' 

The  case  of  the  petitioner  is  stronger  than  the  Counselmin 
case.  Here  the  petitioner  is  charged  with  a  crime,  and  tbe 
state  was  seeking  to  condemn  and  convict  him  out  of  his  own 
mouth.  Besides,  the  language  of  our  constitution,  if  any- 
thing,  is  stronger  than  the  fifth  amendment  to  the  constitation 
of  the  United  States.  Both  by  the  letter  and  spirit  of  section  10 
of  the  bill  of  rights,  no  person  shall  be  a  witness  against  him* 
self.  It  does  not  even  limit  the  right  to  criminal  cas^  We 
think  the  case  of  the  petitioner  comes  clearly  within  the  rale 
and  right  given  by  the  fifth  amendment  to  the  constitution  of 
the  United  States  and  the  recent  decision  of  the  supreme  coart 
referred  to,  as  well  as  section  10  of  the  bill  of  rights  of  our  owa 
constitution. 

Another  fatal  objection  which  might  be  urged  against  the 
proceedings  is,  that  the  alleged  contempt  was  not  charged  to 
have  been  committed  in  the  presence  of  the  coart^  and  there 
was  no  written  complaint,  properly  verified,  containing  a  state- 
ment of  the  facts  constituting  the  offense,  filed  with  the  oooii 
This  has  l^  on  held  to  be  necessary  in  all  cases  of  constmctife 
contempt:  See  State  v.  Henthom,  46  Kan.  613;  State  v,  Vwrni, 
46  Kan.  618.    There  was  a  paper  signed  by  the  judge,  eaUad  a 
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complaint,  but  it  was  in  fact  an  order  for  the  petitioner  to 
phow  caose  why  he  should  not  be  punished  for  contempt,  and 
it  was  not  Terified.  If  it  be  true,  as  counsel  for  the  state  has 
intimated,  —  and  there  seems  to  be  some  ground  for  the  charge, 
—  that  there  has  been  a  disposition  to  obstruct  the  adminis- 
tration of  justice  and  disregard  the  court's  processes  to  secure 
the  attendance  of  witnesses  in  the  original  case  of  which  the 
present  proceeding  is  an  outgrowth,  the  prosecuting  officer 
should  see  to  it  that  the  parties,  whoever  they  may  be,  should 
be  dealt  with,  and  that  condign  punishment  be  administered 
to  an  persons  who  may  be  guilty  of  so  grave  an  offense  as  in- 
terfering with  the  orders  and  processes  of  the  court,  or  ob- 
structing the  administration  of  justice  through  the  courts  of 
the  land.  The  remedy  is  plain  and  simple.  Where  parties 
ha?e  committed  a  crime  of  the  nature  charged  in  this  case, 
the  coart  can  direct  the  county  attorney  to  proceed  against 
the  parties  as  charged,  or  the  county  attorney  can,  upon  his 
motion,  proceed  against  them;  and  if  the  offense  is  as  grave 
tt  claimed  here,  it  is  his  duty  to  do  sa 
It  is  recommended  that  the  petitioner  be  discharged. 

By  the  Coubt.    It  ia  so  ordered. 

^XmBETT  — CamDraL— What  b.  —  Any  mI  of  dineepeet  to  a  ooart  or 
iu  proea«^  whioh  obstmoti  the  administration  of  jostioe,  ii  a  criminal  con- 
tempt: Ml  forte  Baberimm,  tj  Tex.  App.  028;  11  Am.  St.  Bep.  207.  It  ib  a 
crioM  to  dianade^  hinder,  and  prevent  a  witness  firom  appearing  before  a 
eaoi  in  ebedienee  to  a  ■ommonat  OommommmUk  v.  ReifnM»^  14  Gray,  S7s 
74  Am.  Dm.  MS.  and  note.  Aa  aet  which  eonstitntee  a  eontempt  may  also 
be  a  crime  sad  punished  as  sneh,  noiwithatanding  the  punishment  for  con* 
tempt:  /swOr^  9611.  G  S2S;  A  |Mf«  iiml^  84  OsL  SO. 

WrmanB— PnnunB. — Ko  one  oan  be  reqnired  to  testify  if  his  testl« 
■Mj  vmdd  snbjMft  bim  to  a  erindnal  proseoationt  LondwtUk  m,  M.  M.  09k 
V.  M(  M  Ak.  llBi  94  Aa.  81  Sep.  861^  and 
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White  v.  Gbmbnt. 

[47KAHSAf,74L] 

RxpLSTZV— FLHADora.  —Any  defonM  to  maotioii  of  nptttrinmybeprofrf 
under  a  g«iierftl  deniaL 

SxiMfTioHS.  —  Omnibus  Owskd  bt  Hotbl-kxepxb,  and  ased  by  him  bhii 
boainMa^  Is  exempt  from  execution,  under  a  statute  exempting  "  the  wees' 
sary  tools  and  instruments  of  any  mechanic,  miner,  or  other  person,  vwd 
and  kept  for  the  purpose  of  oarrying  on  his  trade  or  businen.* 

Sbplkvin.  Subdivision  S  of  section  4  of  the  Kansas  ex« 
amption  statate,  spoken  of  in  the  opinion,  is  sufficiently  given 
in  the  syllabus.  The  remaining  facts  are  stated  in  the  opin- 
ion. 

ThomctB  DeveTf  for  the  plaintiff  in  error. 

James  F.  Humphrey^  for  defendant  in  erron 

Strang,  (X  Action  of  replevin  to  recover  the  posseesion  of 
a  hotel  bus.  The  plaintiff  filed  the  usual  petition  in  replevin, 
to  which  the  defendant  answered  by  a  general  denial,  and 
also  answered  that  the  bus  was  taken  by  the  defendant,  a  coo- 
stable,  on  an  execution  issued  on  a  judgment  against  the  de- 
fendant. No  reply  was  filed  to  the  answer.  The  defendant 
moved  for  a  judgment  on  the  pleadings,  which  motioD  was 
overruled.  The  cause  was  then  tried  by  the  court  withoot 
A  jury,  upon  an  agreement  that  if  the  court  found  the  bus  was 
exempt  the  judgment  should  be  for  the  plaintiff;  otherwise  it 
should  be  for  the  defendant.  The  court  found  for  the  plain- 
tiff. The  defendant  filed  a  motion  for  new  trial,  which  wai 
overruled. 

The  plaintiff  in  error  contends  that  he  was  entitled  to  judg- 
ment on  the  pleadings.  We  think  not.  Thia  was  an  aotioQ 
of  replevin,  and  the  only  pleadings  necessary  were  the  petitxm 
of  the  plaintiff,  and  an  answer  containing  simply  a  general 
denial.  Any  defense  the  defendant  may  have  had  could  hafe 
been  given  in  evidence  under  the  general  denial:  BaiUg  t. 
Bayne,  20  Kan.  657;  Yandle  v.  Crane,  13  Kan.  844;  KmM  T. 
Fiekelf  41  Ean.  211.  All  of  his  answer,  therefore,  exoept  Uf 
general  denial^  was  wholly  unnecessaryiand  being  nnneoessarfi 
required  no  reply.  If  the  defendant  under  the  general  denial 
could  have  shown  that  he  took  the  property  as  an  officer  un- 
der legal  process,  the  plaintiff  could,  without  a  reply,  rebnt 
the  effect  of  such  proof  by  showing  that  the  property  taken 
was  exempt.  We  have  noticed  the  cases  cited  by  the  plain- 
tiff in  error:  Babcock  v.  Farmert^  etc  Bank^  46  Kan.  548,  and 
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8oM  v.  Mmiingf  18  Kan.  489,  and  others.  None  of  these  cases 
were  replevin  oases,  and  as  the  same  rule  does  not  prevail  in 
the  class  of  oases  dted  as  in  replevin  casesi  they  are  not  in 
point 

Theplaintiir  in  error  alsa  eontends  that  the  court  erred  in 
its  finding  that  the  property  was  exempt,  and  in  rendering 
judgment  thereon  for  the  plaintiff  below.  We  see  no  reason 
whyths  bnsinesaof  hotel^kee^^ng  is  not  wittiin  the  third  sub* 
diyisioD  of  Seetkwi  4  of  the  exsmptiim  slatate)  And  the  trial 
eooit  having  found,  under  the  evidence  relating  thereto,  that 
the  bos  was  a  necessary  adjunct  to  the  hotel  business  of  the 
^ntiff  below,  wo  think  it  must  be  held  to  be  within  the  de- 
scription in  said  statute  of  tools  and  implements  used  and  kept 
by  tte  debtor  for  the  purpose  of  carrying  on  his  business:  Wil' 
hiU  V.  IPtBiams,  41  Kan.  288;  18  Am.  8t.  Rep.  281;  Davidson 
▼.  Seehritif  28  Kan.  824  Itt  Richards  v.  Hubhard,  69  N.  H. 
158, 47  Am.  Bep.  188,  it  is  held  ^*  that  a  physician's  wagon 
sad  hamsse^  oaed  by  him  in  riding  to  vieit  his  patients^  and 
retsonsbly  neoessaty  for  his  practice  of  his  profession,  are 
'tools  of  his  oocnpation,*  within  the  meaning  of  General  Laws, 
ehtpter  224,  section  2,  exempting  property  from  attachment.'' 

It  is  said  thai  it  does  not  appear  that  the  plaintiff  below  was 
a  resident  of  the  state  of  Kansas  when  this  suit  was  begun. 
On  pap  10  of  the  record  he  testified,  **  I  reside  at  Junction 
City,  Davis  [Gbary]  County,  Kansas^;  and  we  think  the  re- 
mainder of  the  oYidenoe  shows  him  residing  there  at  the  oom« 
mencement  of  the  suit  It  is  recommended  ttiat  the  judgment 
of  the  district  court  be  affirmed. 

By  the  Coubt.    It  is  so  ordered* 


—  Szaimos  —  ISfwrmmuwr  Tooes  sp  QooCvATioir.  —  The 
kon^  fcmiMi^  and  Imsgy  ef  mi  inianuMM  agents  oaed  in  hia  ImiineBa,  fall 
withuiawtMaSof  tiwKMWMaot raUting toexemptfoMi  WilkiUr.  WHUam$. 
41  Eio.  28S;  IS  Am.  Si.  Bep.  281,  and  noloi  extended  aaiea  to  Kilbwm  v. 
AomAv^Sl  Am.  Dee.  S45,  akkm4»Y.  HMnird,  41!  Am.  Bep.  19C,  and  Baker 
V.  Wim^  95  Aok  Bepw  S8|iB  whieh  the  meaning  ol  the  word  '*lool%''  m  need 

fa  the  emmptiea  sUtntei,  la  tberoogbly  diaeoamd, 
Au,  as.  air..  Tab  zxtd.— s 
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SUPREME   COUET 
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Stath  v.  Wabfobbi 

line  MiMooBi,  «bi 

BnwLAxry  Bvidibgi  Svmamra  lo  Juinvr  Jjtkw  or  Ikninw  Buii* 
nro  nr  VwoBwounov  iob,  —  Whcrc^  upon  the  trial  for  tiM  ImrglirTnA 
iMToeny  of  a  aaddle  from  a  ttabto^  the  eTidenee  ahows  thai  Ihe  addltw 
hung  in  ita  usual  plaoe  on  SnndAy^  and  waa  not  mfiaad  nntQ  tha  laootid* 
ing  Wednesday,  th»t  the  doon  of  the  ataUe  wore  fatentionaUj  kspl 
fastened  for  the  purpose  of  keeping  in  the  stable  aome  marts  sad  eotti 
that  wonld  have  escaped  therefrom  if  the  door  had  been  left  opeai  ^ 
that  it  was  not  known  that  the  doora  were  lafl  open,  sneh  evidssMn 
anffident  to  warrant  the  jnry  in  inferring  the  lu*  of  faceaking  lbs  ifeifali 
by  the  thief. 

TamjntFnon  aw  Guiur  noM  Riouit  Poananov  ov  8ioLn  Piomn.— 
The  presumption  of  gnilt  arising  from  the  reoent  poesassion  «f  itoli* 
property  is  applied  in  eaaea  of  burglary  and  laroeny  aa  well  as  tomtmd 
larceny.  But  such  posssarion  must»  in  order  to  raiae  the  prasaopliaaif 
gnUt»  be  an  exclusive  possession;  and  where^  on  tha  trial  of  two  pwM"* 
for  burglary  and  laroeny,  the  OTidence  shows  that  the  Joint  possewia  if 
the  atolen  property  did  not  commence  until  fl?e  or  aix  weeks  after  ih» 
laroeny,  such  joint  possession  is  too  remote  to  create  a  presnmptaoa  M 
either  of  the  def endanta  ia  guilty  of  the  burglary. 

FBOBsouTDfo  OFnoBB,  Impbofib  RntABXs  BT,  nr  Abovksht  aaoiru)  n 
Atoidbix  ^  Prosecuting  officers  should  aroid  remarks  or  aif«siw|* 
which  are  calculated  to  improperly  influence  Juriea  to  go  outaide  ilM  evt* 
dence  and  inatructions  to  determine  the  grade  of  the  offimse  for  whiflk  a 
eon?iotion  should  be  had.  An  argument  by  anoh  an  officer  that  a  M^ 
▼iotion  for  petit  laroeoy  wonld  impcae  on  the  eonnty  and  taz-|0|** 
large  ezpenaes  should  therefore  be  aroidsd* 

Hichlin  and  Yates^  for  the  appellant 

Jcfm  M.  Wood^  uUamey^0neral^  amd  J.  JL  tUUjh  i*  ft» 
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Kactaxlahs,  X  Defendant  and  one  John  Webb  were  jointly 
Indiotad,  by  a  grand  jury  of  Daviess  Conntji  of  the  bnrglarj 
and  Uroany  of  a  saddle  belonging  to  one  Lewis  Best  There 
VII I  diimissal  as  to  Webb,  and  defendant  was  tried  and  oon^ 
ikM.   From  the  Jadgment  he  appeals. 

L  Defendant  oomplains  that  the  evidenoe  of  bnrglary  waa 
not  nffioient  to  jostify  his  conviction  of  that  crime. 

The  nddle,  which  was  the  subject  of  the  larceny,  was  kept 
Ib  {hi  bam  of  Lewis  Best,  the  owner.  The  bam  was  abont 
iUrtf-iwo  by  forty-eight  feet  in  dimensions,  and  had  a  drive* 
waj  thnmgh  it  from  east  to  west,  with  stables  on  each  side  of 
ibe  west  end.  The  driveway  was  inclosed  by  large  double 
doon  at  each  end,  one  above  the  other;  the  saddle  was  kept 
hanging  on  a  nail  in  the  partition  on  the  south  side  of  the 
•tibk  The  doom  were  fitstened  by  latches.  The  saddle  was 
hong  in  its  nsnal  place  on  Sunday,  and  was  not  missed  until 
the  loeoeeding  Wednesday.  Between  those  dates  it  was 
taken.  Best  and  two  employees,  Powell  and  Cunningham, 
bad  ebaige  of  the  barn  during  this  time.  Neither  of  the  first 
two  ooold  testify  positively  that  the  doors  were  kept  closed 
and  fastened  during  the  whole  of  this  intervaL  They  could 
Mt  bi  podttvo;  they  supposed  they  were;  they  were  generally 
ibni  Cunningham,  who  had  charge  of  Best's  horses,  was 
ism  positive.  He  testified  that  at  the  time  three  mares  were 
lepi  in  the  stable,  one  with  a  young  colt,  the  other  two  to 
biie  odts.  He  testified  the  doors  were  kept  fiwtened  to  keep 
the  mans  inside,  the  weather,  as  he  remembered,  being 
■tonny;  and  if  the  door  had  been  left  open  the  mares  would 
btfo  neaped  from  the  stable.  He  could  not  remember  pcei- 
tifoly  of  festening  the  doors  on  these  particular  days,  nor  of 
Ming  that  they  were  kept  fastened. 

The  substantive  facts  to  be  proved  in  ibis  case,  in  order  to 
■opport  the  conviction  for  the  crime  of  burglary,  were  that  of 
"breaking  and  entering**  the' stable,  in  which  the  saddle  was 
at  the  time  stored,  with  the  intent  to  steal  therefrom.  While 
proof  of  breaking  was  necessary,  the  use  of  very  slight  force, 
if  proved,  will  sustain  the  conviction.  Displacing  the  fasten- 
ings provided  fbr  the  security  of  the  bam  and  stable  and  their 
contents  would  constitute  a  sufficient  breaking  under  the  stat- 
ute. This  propositition  is  not  controverted  by  defendant,  but 
he  oontends  that  the  evidence  did  not  show  affirmatively  and 
Mnitely  that  the  doors  were  dosed  when  defendant  might 
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liaT#  entoradi  «ad  ooofleqaeatly  then  was  iiot  ■nffioiant  •?!- 
denoa  ^  brtaldng. 
Illtaddom  thatabari^aiyeaalMproyadbjtlitdixtotaad 

poritiire  etidaap9  <if  witoMBea  wbo  hav9  kaowledgt  of  tha  bet 
The  infeienoe  of  guilt,  in  moat  iastaaooa,  has  neooMarily  to  U 
drawn  fiom  othar  iaota  oatis&otorily  piravad.  Tha  aaffidenej 
of  the  eyidanoa  in  any  aaaa  belongi  ezolnsivdy  to  tht  ijaj\ 
tha  oompetanoy  of  tha  eyidaMa  is  to  ba  datarmfaied  bj  the 
ooart  ^  By  satiB&ctory  ayidenoa,  which  ia  aometiaMi  Mlled 
•nffident  aTidencay  ia  intended  that  amount  of  proof  which 
ordinarily  aaliafiaa  an  imprejndiced  mind  beyond  reaaonabb 
donbt  The  dronmatanoea  whieh  will  amonnt  to  this  digne 
of  proof  can  never  be  preyionily  defined;  the  only  legal  tMtof 
which  they  are  anaoaptiUe  ia  their  aafi&eiency  to  oatifify  th« 
mind  and  conscience  of  a  oommon  anan;  and  ao  to  conviooi 
him,  that  he  would  venUure  to  aat  upon  that  conTietion,ia  mit* 
tars  of  tha  highest  concern  and  importance  to  bis  own  inte^ 
ests  **:  1  Oreenl.  Iv.,  sea  2,  p.  4. 

The  question  is,  whether,  from  facts  satisfactorily  proved,  i 
legitimate  inference  can  be  drawn  that  the  doors  weie  iaitoiiid 
when  the  thief  entered  the  stable  and  took  the  saddle  tbtto- 
from. 

It  would  have  been  impossible  for  any  one  of  the  three  wilr 
nessea,  who  were  engaged  in  the  ordinary  work  and  boeiiieBi 
of  the  farm,  to  hare  testified  positiTely  that  at  no  tiase  doriiif 
the  interval  from  Sunday  to  Wednesday  the  doors  had  doI 
been  left  open  for  some  period.  To  require  suoh  direct  ead 
positive  proof  would  be  almost  equivalent  to  aayiag  that  i 
burglary  could  not  be  proved  when  oommitted  in  a  bam,  stibk^ 
or  other  outhouse  on  a  farm,  aa  to  keep  a  constant  watch  cfW 
them  would  be  wholly  impracticable. 

The  evidence  in  this  ease  shows  that  at  tha  time  of  the  lu- 
ceny,  the  barn  was  intentionally  kept  fastened  for  a  partieoltf 
purpose.  So  far  as  the  witnesses  knew,  the  doors  were  &e* 
tened  all  the  time;  that  ia,  none  of  them  knew  of  them  beisf 
left  open.  If  they  had  been  left  open  tha  marea  oouU  h«fi 
gone  outside,  which  fact  would  have  been  known.  We  think 
all  this  evidence  competent  to  go  to  the  jury,  aa  tending  te 
prove  that  the  door  was  fastened  when  the  thief  anleied,  sad 
aufflcient  in  probative  force  to  juatify  the  jury  in  tha  infereaoe 
that  a  burglary  was  committed. 

S.  The  court  gave  the  following  instruction  on  behalf  of  the 
state:  *'  6.  The  court  instructs  the  jury  that  if  they  believe 
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from  tbe  eridenoe  tb&i  {h«  Mddle  in  qnestloii  wis  in  the  bftrn 
«f  Lewis  Be8l»  ud  that  ibt  doors  of  the  said  barn  wws  fa^ 
teued  in  tho  mannor  described  by  the  witnesses,  and  that  said 
bani  was  broken  and  entered,  and  that  said  saddle  was  stolen 
fiom  said  bam,  and  thai  reoently  after  said  saddle  was  so 
sloleo,  and  after  said  breaking  and  entering,  said  saddle  was 
foood  in  tbe  possession  of  the  defendant,  or  in  the  possession 
of  ddbndant  and  another  person,  then  the  law  presumes  that 
fhs  dsfendant  is  guilty  of  both  the  burglary  and  larceny;  and 
Qskss  the  defendant  aooounts  for  such  possession  to  the  satis- 
AoUoQ  of  the  jury  in  a  manner  consistent  with  his  innooeDoe* 
then  the  presumption  of  his  guilt,  both  of  the  burglary  and 
Isiceoy,  becomes  conclusive  i^inst  him.*' 

At  ibe  requMt  of  defendant  the  court  instructed  the  jury  as 
MIows:  ^  Although  the  saddle  was  in  the  wagon  in  which  de* 
iiNidsot  John  Webb  trayeled  to  Kansas,  yet  if  the  jury  find 
ikat  defmdaBt  bad  nothing  more  to  do  with  said  saddle  than 
to  ride  the  same  while  in  Kansas,  and  that  said  Webb,  with- 
sot  farther  control  or  dominion  orer  said  saddle  by  defendant, 
lold  the  same  to  witness  Belcher,  and  that  Webb  and  defend* 
sat  were  not  acting  in  concert,  then  said  saddle  was  not  in  the 
posssssimi  of  the  defendant  within  the  meaning  of  the  state's 
loBtmction.*' 

It  IS  contended  that  tbe  first  of  the  instructions  as  a  whole 
VIS  improper,  for  the  reason  that  the  mere  possession  of  goods 
horglsriously  stolen  is  not  sufficient  to  create  the  presumption 
sf  guilt  in  the  one  in  whose  possession  they  were  found.  The 
nile  is  well  settled  in  this  state,  as  well  as  others,  that  ^  tbe 
pissamptioQ  which  the  law  raises  as  to  recent  guilty  posses- 
sion is  not  confined  to  theft,  nor  to  any  class  or  species  of 
fdooj,  but  is  applied  even  to  eases  where  the  highest  penal* 
ties  are  inflicted,  as  in  a  case  of  arson,  •  •  •  •  and  •  ...  of 
borglary  and  larceny'':  8kUe  v.  BaU,  76  Mo.  503,  and  au- 
thorities cited ;  Staie  v.  WieeUr^  79  Mo.  86&  This  objection 
cannot  be  sustained* 

S.  Tbe  OYidence  bearing  upon  the  question  of  possession  of 
the  stolen  goods,  soon  afler  tbe  larceny,  was  obtained  from  the 
testimony  of  defendant,  John  Webb,  who  was  jointiy  indicted 
with  him,  Belcher,  a  oousin  <rf  each  of  them,  who  resided  near 
Wsstoo,  and  light,  the  marshsl  of  Weston,  who  arrested  de» 
fmdant 

It  is  undisputed  that  defendant  and  Webb  some  time  in 
May  started  (h>m  the  neighborhood  in  which  the  saddle  was 


1 


226  Statx  v.  Wasfo  juk 

•toleii)  and  traveled  in  a  two-horse  wagon  to  Kansas,  remained 
a  few  days,  and  roturned  to  Belcher's  home  near  Weston,  sod 
that  the  saddle  was  carried  in  the  wagon  throughout  the  trip, 
each  of  the  parties  using  it  when  he  desired  to  do  sa 

Webb  testified  that  a  few  days  before  they  started  to  Ean« 
sas,  defendant  took  him  to  an  out-of'tbe-way  place  and  showed 
him  the  saddle,  which  he  said  he  was  going  to  take  aloDg. 
They  started  after  night.  When  they  got  near  where  the  sad- 
dle was  concealed,  they  brought  and  put  it  in  the  wagon. 
Webb  also  testified  that  when  they  got  to  Belcher's  on  their 
return  from  Kansas,  defendant  told  Tom  Belcher  that  he  had 
a  saddle  he  wanted  to  leave  with  himi  and  that  Tom  took  it 
in  the  house  and  put  it  under  the  bed. 

Defendant  testified  that  he  never  saw  the  saddle  until  the 
morning  after  they  started  to  Kansas;  it  was  then  in  the 
wagon,  and  Webb  told  him  he  had  brought  it;  that  be  made 
no  claim  to  the  saddle  at  any  time,  and  when  they  got  to 
Belcher's,  Webb  sold  it  to  Tom. 

Belcher  testified  that  when  they  came  to  his  house  they  had 
the  saddle  in  the  wagon,  and  Webb  claimed  to  own  it,  and 
sold  it  to  him.  Light,  the  marshal  who  arrested  defendanti 
testified  that  he  found  him  at  Belcher's,  sitting  outside  the 
door.  When  he  reached  the  house,  old  man  Belcher  asked 
if  he  ^wanted  him,  and  defendant  answered,  *'No;  I  am  the 
man  you.  want."  Witness  told  him  he  wanted  the  saddle 
alsa  They  said,  ^*  It  is  in  the  house."  No  explanation  for 
the  arrest  was  asked.  This  was  in  substance  the  evidence  as 
to  the  possession  of  the  saddle. 

It  would  be  pushing  the  rule  too  &r  to  require  of  one  a^ 
oused  of  a  crime  an  explanation  of  his  possession  of  the  stolen 
property,  when  such  possession  oould  also,  with  equal  right, 
be  attributed  to  another.  He  oould  not  reasonably  be  re- 
quired to  account  for  or  explain  the  possession  of  another. 
*'  To  raise  the  presumption  of  guilt  from  the  possession  of  the 
fruits  or  the  instruments  of  crime  by  the  prisoner,  it  is  neoas> 
sary  that  they  be  found  in  his  exclusive  possession  ":  8UU$  v. 
Castor,  93  Mo.  260;  8  QreenL  Ev^  see.  88. 

We  must  conclude  that  the  instruction,  in  declaring  that  a 
presumption  of  guilt  arose  if  the  saddle,  recently  after  the 
burglary,  was  found  in  the  possession  of  defendant  and  another 
person,  did  not  properly  declare  the  law. 

4.  After  careful  consideration  and  much  doabt^  we  hare 
reached  the  conclusion  that  the  sixth  instruction  given  de- 
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feiidAiit  did  not  ^ore  the  fimlt  of  the  sixth  giyen  the  state.. 
If  the  latter  had  oonfined  the  pgeeeesion  to  defendant  and 
Webh^  then  the  former  instniction  might  have  saffidentlj  ox* 
plained  the  character  of  the  joint  poBseesion  referred  to  in  the 
latter,  which  wonld  create  the  preeampiion  of  guilt 

Bat  was  there  such  anezplained  and  recent  joint  possessioa 
<rfboth  defendant  and  Webb  as  would  reasonably  raise  an  in* 
ierenoe  eyen  that  the  burglarious  act  charged  was  their  joint 
aet?  If  the  joint  possession  raise  a  presumption  of  guilt  against 
one^  it  does  also  against  the  other.  There  is  no  evidence  tend- 
iog  to  prove  that  the  joint  possession  commenced  until  the 
Btden  property  was  placed  in  the  wagon  which  was  under 
their  joint  oontrol.  The  possession,  then,  of  both  did  not 
eommence  until  five  or  six  weeks  after  the  larceny.  No  ooi^ 
section  or  confederacy  between  the  parties  was  shown  to  have 
existed  prior  to  the  preparations  for  their  journey  to  Kansas. 
There  is  no  evidence  that  the  saddle  was  in  the  joint  possession 
of  these  partieo  for  a  considerable  time  after  it  was  stoleui 
during  whioh  time  it  must  have  been  in  the  exclusive  individ« 
Qsl  possession  of  one  or  the  other  of  them.  When  the  stolen 
property  was  put  into  the  wagon,  one  party  may  possibly  have 
been  wholly  without  knowledge  of  the  fact  that  it  had  been 
iUAea,  or  ha  may  have  known  that  it  was  stolen,  but  took  no 
further  responaibility  therefor,  or  he  may  have  known  it  was . 
steleo,  and  nndertook  to  assist  in  concealing  and  disposing  of 
it;  but  none  of  these  tactaf  however  well  proved,  or  however 
erimioal  in  themselves,  would  make  him  guilty  of  breaking 
into  the  bam  with  the  intent  to  steal;  much  less  would  the 
meie  feet  of  having  the  saddle  in  the  wftgon,  without  other 
ezplsnation,  raise  a  presumption  of  such  breaking.  Under  the 
eridenee,  we  think  the  joint  possession  too  remote  to  create  a 
presum]^ioQ  that  either  Webb  or  defendant  was  guilty  of  the 
burglary. 

The  joint  possession  is  also  fully  explained  by  the  testimony 
of  Webb«  who  was  called  as  a  witness  by  the  state,  and  the 
presumption  of  joint  guilt  is  thereby  rebutted.  If  the  evidence 
of  Webb  should  be  believed  by  the  jury,  then  they  could  find 
that  the  saddle  was  in  the  exclusive  possession  of  defendant 
when  abown  to  Webb  by  him,  and  that  possession  was  suflK* 
eiently  recent,  if  unexplained,  to  create  a  presumption  of  guilt 

5.  A  defendant  should  be  tried  and  convicted  upon  the  evi* 
dence.  Prosecuting  officers  should  avoid  remarks  or  argu* 
meats  which  are  calculated  to  improperly  influence  juries  to 
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f9  aattUB  tke  evldmee  and  iMtriiotiona  to  deUmiBO  iho 
fMdo  of  iho  ofbnso  Isr  which  a  oonTlotion  shoold  bo  had. 
Pnpgi  nal  to  oommondablo,  bnt  It  ohould  not,  partioolarly  in 
•tato  ppoeecotionB,  bo  allowed  to  oarry  tho  prooooator  btywd 
tho  law  and  ondoaeo.  Tho  law  fixos  tho  gradeo  of  orlmae, 
and  tho  atatOk  in  onforoing  tho  laws,  should  not  undortako  to 
diango  tho  gradoi  flzod  by  itoelf  to  avoid  tho  noooioary  ei- 
poBoe  noultlng  bom  a  oonviotlon  therofer.  Tho  argoiiMBt 
that  a  ooBTlotion  for  potit  laroony  would  imposo  on  the  oouniy 
and  taz*payera  large  expense  should  have  been  avoided.  The 
people  by  their  representatives  ha¥o  fixed  ttio  pnnishmsBt  fer 
petit  laroony,  and  the  law  should  have  its  oourao. 

For  tho  errors  BMntionod,  tho  judgment  is  nsvofsed  asd 
oauso  remanded.  ^ 

Ohhqu^  I^w^BrntofiAaT— >B»iAinre  is.  ^  Brfw  en  acaqM  mm  W 

fpsviotod  of  tmrgtary^  i%  vval  b^  iliowii  that  tbo  door  throagh  wUdi  h» 
panad  was  oloa^ii  Lowdsr  v.  SttUe,  68  Ala.  148;  85  Am.  Rop.  9;  MeOnUkf. 
JlWa,28ireli.780;  AI^t.  Aalt^  S2  0a.  441;  AoteT.  Wikom,  IH.  J.L43f; 
1  Am.  Daa  tia  Tha  •Auiaa  of  bar^aiy  OMaot  ba  mada  oat  vHhoat  •!•» 
fnoi  9i  hn^dag  mi  F90fk  w.  MtOoi^  7%  UkitL  $00.  4a  to  wM  oomti- 
tstaa  a  faraakwg  aa  an  aLamMit  of  tha  onma  of  Uorglary,  aaa  KgiU  r.  Stan, 
84  Ga.  438;  2Q  Am.  St  Rap.  878»  and  note. 

Obimimaii  L4W— Bvsolakt— Bvidihcb— Poasxwios  or  RaouKr 
■SOLBX  QoODS. — PoMemon  of  reoantly  atolen  gooda,  to  vamat  aa  mfereaei 
af  gnilt  of  burglary,  most  ba  peraanal,  aiMzpluaod,  and  aseleilte:  AobM  r. 
fMb  a8T0«.  AppL  3^70;  19  Am.  St.  Rap.  889,  and  note;  ^rsva^T  v.  Cmmm 
«Kittl^  88  Va,  880L  UnazpUinad  poaiaavUm  of  atolan  gooda  doaa  not  atttlwf 
to  a  oonviotioa  of  bniglary,  bnt  it  ia  a  dronmstanoa  for  tha  jnr^  to  aooiidfft 
JWMf  V.  SiaUf  80  Qa.  187;  Pmpk  v.  Hanmm,  85  OaL  874;  AttCr  v.  JmMkgi, 
ft  lowai  ilS. 

Ttaaa-*IicnK>mi  RsMiaaa  av  Ooossbl. — Tniammatoiy  and  imyap" 
laagiaga  by  tha  proaaeatfaig  aOear  dsriog  thf  trial  far  aariminal  offNnt  ^ 
aavaa  a  aoaviallQa  to  ba  aat  aaidax  Jforiia  V.  Afoftk  68  Bliav.  509;  58  An.  St|^ 
ai8L  and astandad nota;  aztandad  nota  to  OT^wfaa^  /Vyar  09kV.Bmk,4M 
Btfk  888f  AM  ▼•  Tmm^  80  Me.  8881 
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fioli  ■nlHftMwt  lo  909«^tnte  a  o»iim  of  ap^oo*  and  iha  qu««tioa  wh«ib«r 
lk»  OQori  hat  JnriadioiioQ  of  th«  labject-inatfeor  of  Uio  acUoa,  are  nayer 
vaivod^  aad  aaajr  ba  takan  adyaatega  of  lor  ilie  int  timo  in  tha  appal* 
htaaoMiL 
MiSMBtMi  PMMMOfioir,  AotHNi  10^  hUatAJMAVM  wifsaw  Abbwt  «r 
PvnuujR  IV  QmiVA^  Aonov  o»  8«isvbb  ov  ho  PBorvRnr.— 
jbi  aofcun  for  malioioaa  proMoation  may  ba  maintaioad,  although  tha 
oc^iiial  Mtioa  was  bagna  by  eiyil  •nmmoii^  and  the  defendant  in  that 
astioo  waa  not  arretted  nor  hie  {m>perty  eeiaed. 

MAyHk  Toivpf AHT  JymtmuM$  «v  Omh  Snt  h^v  Praia  Fagoi  Sn* 
nag*  01^  —Tba  Toluntary  diemiMal  of  a  oiTil  eait  by  tha  plaiutiff 
tibeceia  will  not|  in  a  anbaeqaent  enlt  againet  him  for  malidooa  proaeoii* 
tioo,  oooatitate  prima /ttde  eyidenoe  of  malice. 

HmutM  Gaiia%  Miiim  sor  yio— pabilt  DsBucnui  ixom  Waut  of.  — 
la  9m  mitkm  for  vaUaiowi  proeeoottoiw  tba  dednoliMi  of  malioa  from  a 
^o«l  of  probaUa  aaaaa  ia  aol  a  aaoemry  ona,  Malioa  may  be  inferred 
fma  tlia  want  of  probable  oaoafi  and  from  the  yolnntary  diamienl  el 
tiia  allegad  malidooa  anit^  but  enoh  inferenoe  to  one  of  faet^  to  be  drawn 
by  Iho  jnry  ander  proper  iastmotioBe. 

lOB  ov  BviAUd  fiujiviJiVT  v  All  GiviL  Aomin.  ««•  A  pro- 
of eyidenoe  ii»  in  all  eiyil  aetioni^  enflloiant  to  maka  ont  a 
ema  far  either  Utiganti    The  plaintiff  theref orob  in  ^  mit  for  malietona 
piomcntiooj  fonnded  on  an  action  for  elander  and  its  yolantary  die* 
■iMil^  is  o^y  bound  to  eatabliBh  the  truth  of  the  olanderoui  worda  by  a 


0UmMi9  worn  Omo^  f  A10  9rATmnm  P«FAiiAionT  ov,  irorr  Twwu 
IWiP^  — MUa  afeKtemanti  defamatory  of  tha  oharaotar  <d  a  candidate 
for  poblia  office^  although  made  in  good  faith,  are  not  priyileged. 

IbffiMM  and  Mmhan^  and  8.  W.  Bireh^  for  the  appellant 

B,  0,  Cram0rf  /•  D.  Hwr$^  and  McKes  and  /ayne,  for  the  re- 
ipondei»t» 

Shbbwood,  p.  J.  Action  for  malicione  proeecutlon.  BQrma 
hronght  Bait  againBt  Smith  for  elander,  alleglDg  that  the  lat- 
ter had  charged  him  mXh  eteaUng  horeee;  but  after  Smith 
had  been  thoe  pntj  to  the  tronble  and  expense  of  employing 
eoonsel  to  defend  the  eidt,  BnrmB,  as  he  admitted  in  hie 
anevor,  Triontarlly  diemiseed  the  eait  he  had  brought,  and 
when  an  the  witneeenitand  teellfied:  ^'I  dismieeed  the  suit 
TeloBtafflj,  beoanee  I  wanted  to." 

It  appeared  in  eiidenoe  on  the  trial  that,  at  the  time  the 
eharges  were  made  by  Smith,  Burma  was  running  for  justice 
ef  the  county  court  in  the  eastern  district  of  Scotland  County, 
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and  the  charges  were  made  by  Smith,  who  himself  lived  in 
that  district,  to  other  voters,  and  that  affidavits  were  read  bj 
others  implicating  Burrus  as  an  accomplice  with  one  Mayfield 
in  larcenous  operations  in  regard  to  horses.  Mayfield  shortly 
before  the  election  came  off  was  convicted  and  sentenced  for 
five  years  to  the  penitentiary.  There  was  testimony  adduced 
at  the  trial,  which  certainly  had  a  strong  tendency  to  show 
that  the  charges  made  by  Smith  were  not  unfounded,  and 
there  was  some  testimony  of  a  contrary  effect. 

The  instructions,  so  far  as  necessary,  will  be  quoted  and  n> 
ticed  in  the  opinion.  The  jury  found  for  the  defendant;  henos 
this  appeal. 

1.  At  the  outset  of  the  examination  of  the  case  at  bar  we 
are  met  by  the  preliminary  question,  whether  the  facta  stated 
in  the  petition  constitute  a  cause  of  action. 

This  point,  under  our  Civil  Code  of  Procedure,  is  always  opeo 
to  examination  even  in  an  appeUate  courty  and  like  the  jorit* 
diction  of  the  court  over  the  subject-matter  of  the  action,  is 
never  waived,  and  may  be  taken  advantage  of  for  the  firrt 
time  on  appeal:  R.  S.,  sec.  2047;  Swe&t  v.  Maupinj  65  Ma  be. 
cit.  72;  Melntire  Y.  MeltUire^  80  Uo.  locdL  478;  Walker  v. 
Bradbury,  57  Mo.  66. 

The  authorities  are  in  conflict  as  to  whether  a  petition  slates 
a  cause  of  action  which  merely  alleges  that  a  civil  action 
brought  and  prosecuted  maliciously,  and  without  probable 
cause,  has  been  terminated  in  favor  of  the  defendant,  many  of 
the  authorities  maintaining  that  no  cause  of  action  exists  un« 
less  such  civil  process  be  accompanied  by  arrest  of  the  person 
or  seisure  of  the  property;  and  that  the  plaintiff  in  each  arigi* 
nal  action  in  contemplation  of  law  is  sufficiently  punished  by 
the  payment  of  costs.  This  view  has  received  the  sanction  of 
Judge  Cooley:  Law  of  Torts,  2d  ed.,  217  et  seq.,  and  esses 
cited. 

But  there  are  numerous  and  able  decisions  in  opposition  te 
this  view,  and  it  is  difficult  to  combat  the  force  of  the  reason* 
ing  they  employ.  It  is  difficult  to  see  why  the  right  of  a 
plaintiff,  who  as  defendant  has  been  sued  in  a  civil  action  ma- 
liciously and  without  probable  cause,  and  who  has  been  put 
to  great  expense  in  consequence  thereof^  should  be  altered  or 
at  all  affected  merely  by  the  incident  of  his  property  having 
been  attached  or  his  person  seized;  for  in  either  ease  the  dam- 
age,  the  expense  and  costs  of  defending  a  suit,  whether  insti- 
tuted by  ca.  ea.  or  attachment,  or  by  civil  summonSi  would  be 
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the  same.  And  it  is  clear  that  the  recovery  of  doits  would 
not,  under  our  practice,  reimburse  him  for  his  attorney's  fees, 
something  which,  and  other  incidental  expenses,  he  does  re* 
cover  ander  the  English  practice. 

The  eases  on  both  sides  of  this  sulgeot  have  been  extensively 
collated  and  exhaustively  reviewed  by  John  D.  Lawson  in  21 
Am.  Law  Reg.,  N.  8.,  281,  858,  and  the  conclusion  reached 
that  the  better  doctrine  is  that  which  allows  an  action  to  be 
maintdned  as  weU  where  property,  etc.,  has  not  been  seised 
as  where  it  has.  The  authorities  also  are  well  reviewed  in  14 
Am.  ft  Sag.  Bnoy.  of  Law,  tit.  Malicious  Prosecution,  pp.  82 
et  seq.,  and  notes.  Besides,  this  court  in  Brady  v.  Ervin^  48 
Mo.  533,  adopted  the  view  that  an  action  for  malicious  prose- 
cation  may  be  maintained  where  the  original  action  was  be* 
gun  by  civil  summons  alone. 

3.  Of  its  own  motion  the  court  gave  instruction  numbered 
1:  "  The  court  on  plaintifTs  behalf^  of  its  own  motion,  instructs 
the  jnry  that  if  they  find  from  the  evidence  that,  in  the  de- 
fendant's suit  against  the  plaintiff,  this  defendant's  charge  of 
slander  was  false,  and  that  said  suit  was  instituted  with  mal* 
iee,  and  that  said  suit  was  also  instituted  without  probable 
canae,  and  that  this  plaintiff  was  damaged  thereby,  the  jury 
iriU  find  fiv  the  plaintiff  in  an  amount  not  exceeding  the 
amoant  ehdmed  in  this  plaintiff's  petition.  If  the  jury  find 
that  this  defendant's  charge  of  slander  was  false,  then  the 
proof  of  want  oi  probable  cause,  being  the  proof  of  a  negative, 
may  be  made  out  by  slight  evidence,  but  malice  is  not  to  be 
Mceeearily  inferred  from  the  want  of  probable  cause.  Malice 
i*  the  intentional  doing  of  a  wrongful  act  without  just  cause 
«  ezeose;  [and  the  jury  are  instructed  that,  under  the  plead* 
ings  in  this  case,  it  is  admitted  that  defendant,  Burrus,  volun- 
tarily instituted  and  yoluntarily  dismissed  said  slander  suit  of 
Bsmw  V.  Smithy  and  the  court  further  instructs  the  jury  that 
iseh  volantary  dismissal  of  said  slander  suit  is  in  this  cause 
prima /oM  evidence  of  malice  on  the  part  of  defendant,  Bur- 
rus]." 

Attention  will  now  be  directed  to  that  portion  of  that  in- 
itniction  which  is  inclosed  in  brackets. 

Instruction  numbered  1,  asked  by  the  plaintiff,  but  refused 
l^im,  is  to  the  same  effect,  and  as  to  that  portion  of  the  in* 
itmction,  of  course  the  plaintiff  would  have  no  right  to  com* 
plain.  We  do  not  regard  either  instruction  as  asserting  the 
law  on  this  point.    In  the  Law  of  Torts,  2  ed.,  pp.  214, 216,  it  is 
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Mid  hj  Judge  Cootey :  ^  The  buiden  of  proving  that  tlie  prof- 
eeotioQ  wm  maliciow  la  alao  iipoo  tha  plaintiff  If  a  want  of 
probabla  oauae  ia  ahown,  malioa  may  be  inisned;  but  the  d^ 
duction  ia  not  a  necessary  one,  and  tha  mere  disoontinaAnce 
of  a  oriminal  proseontion,  or  the  acqaitial  of  Ihe  aeeosodf  wiQ 
eatabliah  for  the  purpoeea  of  thia  anil  neither  maUoe  nor  waut 
of  probable  eanae.  But  if  an  arreat  ia  made  in  a  Mi  mit 
whieh  ia  afterward  volantarily  diBeontinoedy  fhe  dlBooDtinn- 
anoe  haa  been  held  to  fiimieh  fdma  /aaia  OYidenoa  ef  a  wint 
of  probable  eanae.'* 

If  the  dlacontinnanee  of  a  criminal  proaoontion,  inskitatid 
by  the  defendanti  and  diaeontinned  at  hia  instance^  ba  evidence 
whieh  eatabliahM  neither  malice  nor  want  of  probable  ettue, 
it  ia  diffienlt  to  aee  bow  the  volnntary  diaoontiaQanca  «f  adYil 
action  instituted  by  defendant  can  oat  a  wider  awatk  trim 
fseU  evidence  of  a  fhct,  aaid  Mr.  Jnatiee  Story,  **  ia  iiiob  evi- 
denee  as  in  judgment  of  law  ia  anffident  to  eataUiah  the  &ct| 
and  if  not  rebutted  remaina  auffleient  fer  the  parpoBe**:  liltia- 
tKcd'i  Tobaec6  ▼.  United  Statm,  97  U.  B.,  loc  ctL  268»  and  easee 
cited.  The  portion  of  the  instruction  heietofore  referred  to, 
therefore,  in  effect  told  the  jury  that  the  Tcduniary  dismifieal 
of  the  civil  action  begun  by  defendant  made  out  a  caae  for  the 
plaintiff  without  more;  but  thia  waa  not  the  law.  The  inatrao* 
tions,  therefore,  referred  to  were  tantamount  to  saying  that  the 
mere  discontinuance  of  the  action  for  slander  waa  suffident  in 
and  of  itself  to  make  out  a  caae  of  malice  on  hia  part;  bat,  u 
already  seen,  this  is  not  the  law.  Aa  Judge  Cooley  saje,  the 
deduetion  of  malice  from  a  want  of  probable  cause  is  not  • 
necessary  one.  Of  course,  malice  may  be  inferred  from  the 
want  of  probable  cause,  and  from  the  voluntary  dismiBeal  d 
the  original  civil  action;  but  such  inference  ia  one  of  ikcliaiid 
one  for  the  Jury,  under  appropriate  inatruetiona,  to  draw. 

8.  In  regard  to  the  words  used  by  plaintiff  whieh  gave  ori- 
gin to  the  suit  for  slander,  the  court  instmcied  the  jury  thit: 
^  And  to  warrant  the  jury  in  finding  tiiat  the  aaid  alleged 
language  waa  true,  the  same  evidence  must  be  adduced  hf 
plaintiff  aa  would  be  necessary  to  convict  the  defendant  opoo 
indictment  for  horse-stealing,  and  if  the  jury  believe  from  the 
evidence  that  plaintiff  uttered  the  said  worda  of  and  eonoenh 
ing  defendant,  and  entertain  a  reasonable  doubt  of  defendaat^ 
guilt  of  the  crime  imputed  to  him  in  said  words,  the  jarf 
should  find  a  verdict  for  defendant  By  a  reasonable  doubt 
la  meant  a  anbatantial  doubt,  based  on  and  ariaing  froai  the 
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eYideiKM,  and  not  a  mere  pouibility  of  defoadant'e  inno* 


cencew'' 


This  Tiew  of  the  IaW|  though  eustained  by  the  case  of  Po^ 
stoa  V.  5m,  54  Mo.  291,  by  a  divided  ooart,  was  unanimouely 
oferthtown  in  the  oase  of  Edwardg  y.  Knaipp  A  Co.,  97  Ma 
432;  and  the  now  generally  prevalent  modem  doctrine  ei- 
tabliehed,  that  in  all  dvil  acttons  a  prepcmderanoe  of  the  evi* 
deuce  ie  fol&oient  to  make  oat  a  case  for  either  litigant 

Beeidee,  in  actlona  of  thie  sort,  such  an  inetmction  ia 
whoUy  oQt  of  place;  whether  a  party  is  saing  or  sued  for  ma* 
lieioiis  proBeoution)  the  abeolnte  gnilt  of  the  particular  indi* 
vidoal  is  not  at  all  a  oontroUing  issue;  absence  of  malice  and 
probabk  cause  are  the  governing  factors  and  constituent  ele* 
ments  of  the  forensic  contest 

The  remaining  point  to  be  discussed  is,  whether  the  court 
should  have  given  instruction  numbered  4«  asked  by  plain- 
tifl^  but  refused  by  the  courts  which  was  the  following!  **  If  the 
jury  believe  from  the  evidence  that  defendant,  Burrus,  was  a 
candidate  for  the  public  oflSce  of  county  judge  in  and  for  the 
esstem  district  of  Scotland  County,  Missouri,  at  the  general 
election  of  the  year  1884;  and  if  the  jury  further  believe  from 
the  evidence  that  the  character,  honesty,  and  fitness  of  said  Bur* 
ros  to  fill  such  public  office  was  relevant  to  the  candidacy  of 
said  Burrus,  and  necessary  to  be  known  by  the  voters  and 
constitoents  of  said  Burrus  at  said  general  election,  for  their 
own  interest  and  protection;  and  if  the  jury  farther  find  from 
the  evidence  that  the  language  shown  by  the  testimony  in 
this  case  to  have  been  used  by  Smith  about  Burrus  was  so 
used  fay  said  Smith  to  some  of  the  voters  and  constituents  of 
said  Burrus,  at  said  general  election,  and  to  none  other,  in  a 
private,  oral  discussion  of  the  character,  and  honesty,  and  fit- 
ness of  said  Burrus  to  fill  such  public  office,  and  that  said 
language  was  so  used  in  good  faith  for  the  purpose  of  giving 
such  voters  and  constituents  relevant  and  proper  information 
for  their  own  interest  and  protection,  and  that  said  language 
was  eo  used  by  said  Smith,  in  said  eastern  district  of  Scotland 
County,  after  said  Burma  had  been  nominated  for  said  public 
office,  and  before  said  general  election  in  said  eastern  district, 
and  that  said  Smith  was  a  voter  at  said  genwal  election  in 
laid  eastern  district,  —  then  the  court  instructs  the  jury  that 
such  language  so  used  by  said  Smith  is  privileged;  that  said 
Smith  had  the  right  to  so  use  the  same;  and  that  defendant 
Barms  did  not  have  reasonable  and  probable  cause  for  bring- 
ing said  suit  for  slander  against  plaintiff,  Bmith.^ 
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There  !b  a  oonfliot  of  authority  on  the  qveetion  whether 
Buch  an  instruction  should  be  giyen  in  instanoes  lilu  Um 
present;  but  as  this  case  is  one  of  the  first  impression  in  ihii 
state,  we  are  free  to  adopt  that  rule  which  we  regard  ai  belt 
comporting  with  the  proper  preservation  of  the  rights  of  indh 
▼iduals,  good  government,  social  order,  justice,  and  sound 
reason.  The  correct  rule,  we  take  it,  is  that  expressed  by  the 
supreme  court  of  Massachusetts  in  Commonwealth  ▼.  Clap,  4 
Mass.  163,  8  Am.  Deo.  212,  where  Chief  Justice  Pareoos, 
speaking  for  the  courts  said:  *^  When  any  man  shall  coneeot 
to  be  a  candidate  for  a  public  office  conferred  by  the  eleetioQ 
of  the  people,  he  must  be  considered  as  putting  his  character 
in  issue,  so  far  as  it  may  respect  his  fitness  and  quatifications 
for  the  office;  and  publications  of  the  truth  on  this  subject, 
with  the  honest  intention  of  informing  the  people,  are  not  a 
libel;  for  it  would  be  unreasonable  to  conclude  that  the  pabli« 
cation  of  truths  which  it  is  the  interest  of  the  people  to  know 

should  be  an  oflonse  against  their  law For  the  same 

reason,  the  publication  of  falsehood  and  calumny  againat  pub- 
lie  officers  or  candidates  for  public  offices  is  an  offense  mofit 
dangerous  to  the  people,  and  deserves  punishment;  becaQse 
the  people  may  be  deceived,  and  reject  the  best  citixene,  to 
their  g^at  injury,  and  it  may  be  to  the  loss  of  their  liberties.'' 

This  expression  of  the  law  was  cited  approvingly  in  Wheai(m 
T.  Beeehsff  66  Mich.  807,  an  action  for  libel,  with  plea  of  prir- 
lleged  communication  regarding  a  candidate  for  a  public  office, 
and  Sherwood,  J.,  in  delivering  the  opinion  of  the  court,  said: 
^*The  libel  in  this  case  was  not  privileged.  It  is  true,  the 
plaintiff  was  a  candidate  for  appointment  to  the  office  of 
comptroller  of  the  city  of  Detroit;  but  this  did  not  license  tbe 
defendant  or  any  other  person  to  vilify,  fiilsify,  and  ealumniate 
the  character  of  the  plaintiff  for  honesty,  integrity,  and  moral- 
ity. There  is  no  doubt  that  when  a  man  in  this  country  be- 
comes a  candidate  for  an  office,  elective  or  appointive,  bis 
character  for  honesty  and  integrity,  and  his  qualifications  and 
fitness  for  the  position,  are  put  before  the  people,  and  are 
thereby  made  proper  subjects  for  comment,  and  that  publica- 
tions of  the  truth  in  regard  to  the  candidate  are  not  Ubekwe; 
and  it  is  equally  true  that  the  publication  of  fialsehood  sgainst 
such  candidate  is  wrong,  and  deserves  to  be  punished.'' 

Bronsan  v.  Bruce,  69  Mich.  467,  60  Am.  Rep.  807,  was  also 
an  action  for  libel  on  a  candidate  for*  a  public  offioe,  and  the 
claim  of  privilege  was  also  interposed,  but  Chamidiny  Ji  ^ 
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Um  organ  of  the  ooarti  said:  ^  The  electors  of  a  congressional 
district  are  interested  in  knowing  the  tmth,  not  falsehoods, 
concerning  the  qualifications  and  character  of  one  who  offers 
to  represent  them  in  C!ongress;  and  it  is  the  right  and  priv- 
ilege of  any  elector,  or  person  also  haying  an  interest  to  bo 
lepnsented,  to  freely  criticise  the  act  and  conduct  of  such 
etodidate,  and  show.  If  he  can,  why  such  person  is  unfit  to  be 
Intniited  with  the  office,  or  why  the  suffrages  of  the  electors 
ihoiild  not  be  cast  for  him.  But  defamation  is  not  a  necessary 
andin&pensable  concomitant  ofan  election  contest.  •  •  •  •  To 
hold  that  false  charges  of  a  defamatory  character,  made  against 
a  candidate,  are  privileged  as  matters  oi  law,  if  made  in  good 
iiith,  and  that  the  party  making  them  is  absolutely  shielded 
tcainit  liability,  it  seems  to  me  is  a  most  pernicious  doctrine. 
It  would  deter  all  sensitiye  and  honorable  men  from  accepting 
tiie  candidacy  to  office,  and  leave  the  field  to  the  profligate, 
the  unprincipled,  and  unworthy;  to  men  who  have  no  char- 
acter to  losoi  no  reputation  to  blemish.  It  could  scarcely  be 
expected  that  any  man  worthy  of  the  position  would  consent 
to  stand  for  an  office  and  have  his  reputation  tarnished,  his 
good  name  scandalised,  in  the  face  of  the  whole  community,  if 
nich  doctrine  as  this  is  to  prevaiL  Besides,  under  the  guise 
of  aaasting  the  people  to  select  a  fit  man,  the  voters  are  de- 
oaved  by  falsehood,  and  induced  to  withhold  their  support 
from  ttw  maligned  candidate,  and  so  two  wrongs  are  perpe- 
trated,—one  opon  the  candidate,  the  other  in  misleading  the 
yoter.* 

At  sn  early  day  in  Tennessee  the  same  question  arose,  and 
a  siniilar  ruling  was  made,  Overton,  J.,  remarking:  "  Blander 
is  no  more  justifiable  when  spoken  of  a  man  with  a  view  to  his 
slection  than  on  any  other  occasion.  Unhappy,  indeed,  would 
sny  people  be,  where  in  the  exercise  of  one  right  you  destroy 
u  important  a  one.  .  •  •  •  Let  his  talents,  his  virtues,  and  such 
▼ioee  as  are  likely  to  affeot  his  public  character,  be  freely  dis- 
cneeed,  but  no  falsehoods  be  propagated'':  Brewer  v.  WeaUey^ 
20Yer.99;  6  Am.  Deo.  666. 

The  same  view  of  the  law  prevails  in  West  Virginia,  where 
Oreen,  President,  delivering  the  opinion  6t  the  court,  in  speak- 
ing of  the  degree  of  freedom  with  which  the  character  of  a 
candidate  for  public  office  may  be  treated,  said:  ''As  this  right 
•f  oritioism  is  confined  to  the  acts  or  conduct  of  such  eandi* 
date,  whenerer  the  facts  which  constitute  the  act  or  conduct 
triticised  are  not  admitted,  they  must  of  course  be  proven. .  •  • . 
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His  talents  and  qoalifioatioii,  mentally  and  l^yrically,  ftr 
the  office  he  aaka  at  the  hands  of  the  people,  tnay  be  frealj 
oommented  on  in  pnblioations  in  a  newspaperi  and  ihoa|^ 
such  comments  be  hanb  and  nnjusti  no  malice  will  be  iii^ 
plied,  for  theee  are  matters  of  opinion  of  which  the  yoteie  ate 
the  only  judges;  but  no  one  has  a  right  by  a  pnblicatioa 
falsely  to  impate  erimee  to  such  a  eandidatOi  or  publish  alle- 
gaiions  fidsely  afiboting  his  character":  BweeMjf  ▼•  Boisr,  It 
W.  Va.  188)  81  Am.  Bep.  757. 

The  same  rule  prevails  as  to  the  conduct  of  a  pnblic  offieer 
as  that  relating  to  a  candidate  for  office,  as  the  anthoritiM 
show;  and  in  regard  to  what  are  priYile^^  communicalioDS 
respecting  the  former  class,  Folger,  C.  J.,  said:  **  We  are  of  the 
opinion  that  the  official  act  of  a  public  ftinctionaiy  may  fas 
fireely  criticised,  and  entire  freedom  of  expressimi  used  in  ar« 
guroent,  sarcasm,  and  ridicule  upon  the  act  itself;  and  that 
then  the  occasion  will  excuse  eyerything  but  actnal  malice 
and  evil  purpose  in  the  oritia  We  are  of  the  opinion  that  the 
occasion  will  not  of  itself  excuse  an  aspersiye  attack  apon  the 
character  and  motives  of  the  officer;  and  that  to  be  excused, 
the  critic  must  show  the  truth  of  what  he  has  uttered  of  that 
kind'':  fiafsitton  v.  Em,  81  N.  Y.  126. 

The  doctrine  here  asserted  is  also  prevalent  in  TlHncis.  la 
Btarith  v.  WUmz,  81  111.  77,  Craig,  J.,  said:  *"  While  the  qual- 
ification and  fitness  of  a  candidate  for  office  might  piopsrij 
be  discussed  with  freedom  by  the  prees  of  the  country,  we  aie 
aware  of  no  case  that  goes  so  far  as  to  hold  that  the  private 
character  of  a  person  who  is  a  candidate  for  office  oan  be  de> 
stroyed  by  the  publication  of  a  libelous  article  in  a  newspaper, 
notwithstanding  the  election  may  be  attMided  with  that  eiy 
oitement  and  feeling  that  not  unfrequently  enters  into  ear 

elections The  law  required  appellee,  as  the  publisher 

of  a  journal,  to  publish  facts,  and  not  libelous  articlee.  The 
character  and  reputation  of  appellant  was  as  saoredt  and  as 
much  entitled  to  protection,  when  a  candidate  far  oAce  as  at 
any  other  time." 

The  same  doctrine  is  announced  in  other  states,  and  wb  r^ 
gard  it  as  the  better  one,  especially  in  this  day  and  age  wbea 
in  heated  political  campaigns  the  ^  rattling  tongue  of  noisf 
and  audacious ''  slander,  and  what  Lord  Mansfield  in  JZ»  v. 
Waies^  4  Burr.  2662,  calls  ''  that  mendos  infamia  fiom  the 
press,"  sorely  need  to  have  placed  upon  them  some  fetter, 
some  check,  some  curb,  which  shall  be  able,  in  some  degree  at 
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leait,  to  nttnia  fliaia  wUhio  Bomttluog  liko  kgitimato  boun- 
dtries,  aad  wmieihing  like  a  decent  regard  for  private  ehar- 
acter.  Within  these  bounds  of  legitimate  discussion^  all  that 
is  neoessary  to  Bay  and  proper  to  say  respecting  the  actions 
aod  qualifioationB  of  candidates  or  public  officers  may  legiti- 
mately  be  said,  without  descending  into  the  sinks  and  cess- 
pools of  vituperaticm* 

For  the  errors  aforesaid,  the  judgment  should  be  reversed 
and  the  cause  remanded.       

M AUOHN»  PaoeeounoN  ->  Aorioir  fob,  wikhouv  Asaisr  of  Pmsov  oa 
or  PaoFKBaT— WHRHUfc  MiiiiTAniABLi.  — It  ia  ndt  twMUKtj, 
to  Biamtoin  eo  aetioa  for  tho  maLioums  proaeootion  of  a  ot?il  miii^ 
tM  ftha  penoa  ahovld  ba  moleatad  or  hia  property  aeiaad:  Anklify,  Jmu^ 
n  ICtk  477;  21  Abl  St.  Rep.  633^  aod  note;  Brami  i.  Hinchman,  6S  Uloh. 
MO;  13  Am.  St.  Rep.  888;  and  note. 

Haucriob  FBCSBOonoB — MAUOB^DminaAL  of  Aonoir  as  Eyiduiob 
«a— Ko  implieatMa  of  want  of  proliabla  oanao  ia  raiaad  by  tha  faot  tkat  a 
fWMcalioB  vaa  abandonadt  OoJ^Mi  r.  Bmmbof^  8  IfaMnU.  ^Oi  »  Am. 
Daa  ISa  IMiobavga  by  eotft  proMfai  ia  not  primm  /Mi  aridanoa  of  malioat 
fcBniy.  Mir.  1  B.  Hon.  368;  36  Aak  Dao.  683;  aaa  80909$  t.  Breumr,  18 
PMl  468;  2S  Abu  I>M.  266,  and  note. 

Muioioes  PBOBBOornnr  —  Mauob— Waht  of  Pbobabls  Oavbi  as 
InnvoB  OF.  —  Halioa  may  bo  inferred  from  want  of  probable  oanae^  bat  it 
Bay  ba  labattad  by  proof  that  tha  proaeontor  waa  honaat  in  hia  baKof  of  tha 
4d«iiduira  gults  Lmn^ord  y.  Dietrich,  86  Ala.  880;  11  Am.  81  Rep.  87* 
aadnote^  A  preeamption  of  malioe  ia  raised  by  want  of  probaUe  eanaai 
Brmdr.  AadbnaM,  68Mieh.  690;  18  Am.  St.  Repu  868;  and  note. 

Iob^Faibb  8rmiEBimoo]roiBKiNo  OAKDiDATBioaOFFicn;  wirma 
tanuaiBi  — -fWlaely  impoting  arima  to  a  oandidate  for  oiflloe  ia  aottonaUai 
ABBMiF.BrB0i^66  Ifiah.  467}  60  Am.  Rap.  807,  and  Bota;  estaadMl  Bota 
UBmmmFiAk  Cbw  f.  Afaft^  07  Abi.  Rap.  823-8a8b 


Trunt  V.  Halu 


IW  maMBI,  8M.J 

at  Lmmd  Bwatfn»  bt  mib  DaoLAmA'neBa  abb  Dbbb^ 

r. — ▲  panoB  vbe  aoBToyato  aaoibar  all  tha  rights  tltlob  and  ialar> 

«l  tka  ba  iBhaiilad  fima  bia  fatbar  in  oartaiB  kndi^  doobring  to  hia 

landa  fkeai  Ua  father  to  bin^  oontaiaing  restriotlona  en  tlia  aliena- 
tiea  of  Ua  intaraat  tbareln»  bad  narar  been  deliTorad  taor  aooepted  by 
bk^  wil^  m  an  aation  of  ajeotmant  brought  againat  him  by  raoh  grantee, 
ba  aitoppad  by  bia  doelarBtioaa  and  deed  fromdanyingtbaihia  deedoon- 
fiyBd  Iha  aalata  failhalaBd  wUoh  bo  wo^d  baFO  takaa  by  inhorftaaoeb 
had  no  deed  been  made  by  bia  father  to  him. 

hsABBM  Kropfbl  jtot  KnoBsaABT  nr  RjaoniBn,  wsbii.  «-  It  ia  a  gea« 
AB.  Br.  Kwr^  Vol.  XXVIL--BI 
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•ml  ml*  Ihat  aa  Mtoppcl  mul  bt  plMd«d  f»  flfftel»lM«f»i]«bUuft^ 
dttfeoM^  Imt  ihii  nile  cUMtnoi  apply  to  ^aotaMBl  airfli  iAwliioh  tbt  pir- 
tiM  do  not  Mt  np  tha  titla  on  whioh  th^  roly. 

Dbjtbbt  ov  Dxbd^  BuBDXir  of  Pboof  w^  ok  Tauw  OLMmaQ  ubpib. 
— Where,  in  an  action  of  ejectment^  the  eTidenot  1%  tiiat  tlie  deed  under 
which  the  defendant  claima  title  from  his  father»  tlie  origiiial  aooree  of 
title,  waa  found  by  the  adminictrator  of  the  falfaert  in  ft  deaic  kept  hf 
the  deoeaeed  and  under  hie  oontrol,  among  other  p^pera  belongiBg  te  htoi 
at  hia  death,  and  waa  afterwards  given  into  the  defendant'a  poaneawoa  by 
the  administrator,  the  burden  of  proving  that  the  deed  waa  deliTered  b»> 
fore  the  father's  death  is  on  the  defendant. 

▲ttobkit  and  Cluht  —  OoNfiDKHTiAL  OomcaHiOAxiom  ■■TWgm — Fbit* 

ILBOn  AM  TD^  HOT  BZTSHDBD  TO  THIRD  PBBfl0B&  —An  attocn^  li  BOt 

a  competent  witness  to  proTO  oommnnications  made  to  him  pfofesnoo* 
ally  and  confidentially,  if  the  person  making  them  .claima  the  privilii^ 
but  this  privilege  does  not  extend  to  third  peraeoa  who  were  ptaamtst 
a  conference  between  attorney  and  dient^  and  such  third  peraooa  aie  eooi* 
potent  witoesses^  and  can  testify  to  anoh  oommnnioatiooa. 
OuiTBRT  ov  DnDb  What  Niobsbabt  to  CkwRTfim  Yaudl  —To  e» 
atitato  a  valid  delivery  of  a  deed*  the  dominion  over  the  inatmment  ansl 
pass  from  the  grantor  with  the  intent  that  it  shall  pass  to  the  giaatss,  ii 
the  latter  will  accept  it^  and  no  particular  form  or  ceremony  ie  assantiil 
to  eonstitnto  a  delivery;  it  may  be  made  by  aoto  or  words,  er  by  botii. 
But  so  long  as  the  delivery  of  a  deed  remains  inoomplets^  a  grantor  ssa 
change  his  intention  relating  thereto^  and  destroy  the  deed  if  he  se  4s> 


iHBTRuonoNfl^  Refusal  to  Qrvn,  not  Error  whkn.  — When  a  ecort  hss 
already  given  instructions  which  state  the  law  fully  and  fairly,  it  is  act 
error  to  refuse  to  give  other  instructions  to  the  same  effect. 

BTIDRRUI^  CtoXMRMT  OM,  SiMPLT  SXATINO  LbOAI*  BtFEOT  OF  FaOB  n  VOT. 

^  The  aimple  stetement  by  the  court  of  the  legal  effect  of  facta  in  evi- 
dence is  not  a  comment  on  the  evidence.  It  is  not^  therefore,  error  for 
a  court  to  instruct  the  jury  that  a  deed  left  by  the  grantor  in  a  plass 
where  it  is  accessible  to  the  grantee  does  not  constitute  a  delivery,  in  the 
aheenoe  of  an  intention  on  the  part  of  the  grantor  to  deliver  and  of  the 
grantee  to  accept. 
Fonxasiov  of  Land^  LnxiiTioN  of  Partt  nr  PuTmro  Ahothkr  n,  Iv- 
FBRRVOis  AS  TO.  — Whether  a  deceased  father  placed  his  son  in  powes 
aicn  of  land  for  the  sole  purpose  of  permitting  him  to  enjoy  the  reati  and 
profits^  or  in  pursuance  of  a  previous  gift  thereof  to  him,  is  a  qnestiea  el 
intention,  to  be  inferred  from  the  relations  of  the  partici^  their  eoadact 
and  declaration^  and  all  the  faote  andeiionmstancea  in  oridenoe  in  the 


JR.  K  £o6sr(fan,  M.  A.  Fyh$^  andO.L.  HouU,  tot  Um  appd- 
Unto. 

W.  W.  Wood  and  S.  P.  Spar  fa,  tor  the  reflpondeni. 

Hacfablanb,  J.  The  action  is  ejectment  to  recoT«r  a  tnct 
of  land  in  Johnson  County.  The  answer  admitted  the  poesei^ 
iioni  and  denied  all  other  allegations, 

Sylvester  Hall,  deceased,  was  the  common  sonrce  of  titla 


April,  1891.]  Tylbb  v.  Hall.  889 

Pre?iou6  to  his  death  be  owned  the  tract  of  land  in  oontroveray, 
ind  died  seieed  of  large  tracts  of  land  in  Johnson  and  Pettis 
counties,  leaving  his  widow  and  three  ehildren,  Greorge  L.  Hall 
being  one  of  them.   The  widow  took  a  child's  part  of  the  estate. 

Plaintiff  read  in  evidence  a  deed  from  defendant  Hall  to 
himself  dated  the  eighth  day  of  Angusti  1885,  describing 
therein  about  sixteen  hundred  acres  of  land,  and  including 
the  Isnd  in  controversy.  This  was  in  form  a  deed  of  general  war- 
ranty, and  described  the  interest  conveyed  as  follows:  ^*The  fol- 
lowing  described  tracts  or  parcels  of  land,  situate  in  the  county 
of  Johnflon  and  state  of  Ifissouri,  to  wit,  all  my  present  right, 
title,  and  interest,  which  I  inherited  from  my  father,  Sylveetor 
Hall,  late  of  Pettis  County,  Missouri,  as  one  of  hb  three  chil- 
dren and  heirs  at  law  in  and  to,"  following  with  a  description 
of  the  lands  conTeyed.  After  the  specific  description,  the  fol« 
lowing:  **  Also,  all  other  real  estate  not  hereinbefore  described 
•pecifioally,  whether  in  said  county  of  Johnson,  or  any  other 
eoonty  in  tiie  state  of  Missouri,  which  I  inherited  from  my 
taid  father,  Sylvester  HalL''  This  deed  was  duly  acknowl- 
edged and  recorded. 

Plaintiff  then  put  in  evidence  the  record  of  a  partition  suit 
between  plaintiff  and  the  heirs  of  Sylvester  Hall,  by  which 
the  land  in  suit  was  set  off  in  severalty  to  himself. 

Defendant,  in  support  of  his  title,  offered  an  unrecorded  deed 
from  Sylvester  Hall,  dated  July  80, 1881,  conveying  the  land 
in  soit  to  him  for  life,  with  remainder  to  the  heirs  of  his  body. 
This  deed  contained  the  following  provision:  "But  under  this 
oonvejance,  etc.,  said  George  L.  Hall  is  to  have  no  power  to 
leli  or  convey  bis  life  estate  in  said  lands,  or  any  part  thereof; 
sndif  the  said  (George  L.  Hall  shall,  at  any  time  hereafter,  con* 
vqTf  or  attempt  to  convey,  his  life  interest,  or  any  part  thereof 
in  the  lands  hereby  conveyed,  or  any  portion  of  the  same,  then 
this  deed  shall  become  immediately  void  and  of  no  effect." 
Under  this  deed  defendant  claimed  title,  and  the  right  to  the 
poeeeasion  of  the  whole  of  the  land  in  suit 

1.  Plaintiff  testified,  and  his  testimony  was  undisputed,  that 
defendant  informed  him,  when  he  sold  him  his  interest  in  the 
estate  inherited  from  his  father,  that  this  deed  from  his  father 
had  never  been  delivered  to  or  accepted  by  him.  The  court 
beU  that  under  the  deed  from  defendant  to  plaintiff,  and  the 
representations  so  made,  defendant  was  estopped  to  deny  that 
the  deed  to  plaintiff  conveyed  such  an  interest  in  the  land  as 
he  would  have  taken  by  inheritance,  had  no  deed  been  made 
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by  hifl  father  to  him.  The  ruling  of  the  court  was  undoubt^ 
edly  correct.  The  deed  from  defendant  to  plaintiff  not  onlj 
undertook  to  convey  all  the  interest  in  the  estate  inherited 
from  his  father,  but  the  recitals  therein  plainly  declared  Ibat 
the  land  in  controversy  was  a  part  of  the  estate  so  inherited. 
The  rule  is,  that  a  recital  in  a  deed  of  a  fact  will,  in  general^ 
conclude  the  grantor  and  his  privies:  Dickson  v.  Andersen^  9 
Mo.  166;  Clamargan  v.  OruiMf  32  Mo.  285;  Bailey  v.  TnuUm, 
12  Mo.  176. 

^'In  order  to  determine  whether  a  recital  is  evidence  in  a 
given  case  against  a  party,  we  have  only  to  ascertain  whether 
an  acknowledgment  or  confession  of  the  person  who  execated 
the  deed  would  be  competent";  Joeekel  v.  EnHon^  11  Ma  Hi; 
47  Am.  Dec.  142. 

2.  It  is  insisted  that  plaintiff  cannot  avail  himself  of  Iho 
estoppel  in  this  case,  for  the  reason  that  it  was  not  pleaded. 
It  is  true,  generally,  that  an  estoppel  must  be  pleaded  in  order 
to  be  available  as  a  defense,  but  the  rule  does  not  apply  te 
ejectment  suite  in  which  the  parties  do  not  set  up  the  title  oa 
which  they  rely.  The  pleadings  in  this  class  of  oaeea  an  noi 
required  to  give  notice  to  the  opposite  party  of  the  title  npon 
which  reliance  is  placed.  Plaintiff  was  not  informed  by  the 
pleadings  that  defendant  would  rely  upon  a  deed  horn  his 
father,  and  had  no  <H[)portuai^  to  plead  thereto^  and  waa  not 
required  to  do  so:  Alsxander  v.  Campbdl^  74  Mo.  148. 

3.  The  principal  contecrt  in  this  case  was  over  the  quastioa 
as  to  whether  there  had  been  a  delivery  of  the  deed  fiom  8yl* 
vester  Hall  to  defendant.  The  verdict  was  agaiast  the  deCeiid- 
ant  for  the  whole  of  the  land*  aad  oeoessitated  a  finding  by 
the  jury  that  there  was  no  deli^ry  of  this  deed.  If  the  teial 
of  this  issue  was  (air  and  without  error,  other  qnestiona  heeoms 
uaimportent* 

After  the  death  of  Sylveater  Hall,  the  deed  im  qoeattoQ  iras 
found  by  the  administrator,  ia  a  desk  kept  by  deoeaaed  end 
under  his  control,  among  Other  Rapeia  bekmgiog  la  him  at 
his  death.  It  was  afterwards  given  into  the  poeaearion  of 
defendant  by  the  administrator.  The  eoori  insirattted  the 
jury  that  under  this  state  ^  faoto  the  harden  of  ptoving  a 
delivery  was  on  the  defendant  The  delivwy  of  a  deed  is  aa 
«;s8ential  to  ito  validity  as  any  other  of  the  neeeasary  aeik  A 
party  claiming  under  a  deed  is  bound  to  prove  ito  ezeeotisa 
And  delivery.  The  deed  must  have  been  eomplato  bafive  the 
death  of  the  grantor.    The  burden  of  showing  this  was  en 
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tlM  defimdanti  wlio  claimed  tinder  tlie  deed.  If  llie  deed,  prop* 
erly  exeoated^  had,  en  the  death  of  the  grantor,  been  in  the 
pCMMnlon  of  the  grantee,  a  pioenmption  of  deHTety  would 
have  BiiBBBj  which  ooold  on! j  hate  been  overcome  hj  satiBfao- 
iarj  etidence:  SecU  t.  BeM^  95  Mo.  800.  The  administrator 
had  DO  power  to  complete  it  by  delivery.  The  question  wae, 
in  whose  poeaoBsion  was  the  deed  at  the  time  of  the  death  of 
lbs  gnuktor,  and  not  at  some  subsequent  period.  The  instruc- 
tkn  ooireetly  declared  the  law. 

i  The  administrator  testified  that  after  he  had  taken 
charge  of  the  estate,  in  company  with  defendant,  he  consulted 
his  attorn^  in  regard  to  the  deed  and  his  duties  in  respect  to 
il^  and  in  that  interview,  defendant  had  informed  the  attor- 
BS7,  after  being  questioned,  that  he  had  never  seen  the  deed 
prior  to  bis  father's  death,  and  that  it  had  never  been  delivered 
to  Um.  The  administrator  paid  his  counsel  for  this  consuHa- 
ttoD,biit  required  defendant  to  repay  him.  This  testimony 
was  otgected  toby  defendant,  on  the  ground  that  the  communi- 
•itioii  to  the  attorney  was  privileged.  Under  our  statute,  sec- 
tioo  8988,  which  is  a  mere  affirmation  of  the  common  law,  an 
tttoriMy  is  not  a  competent  witness  to  prove  communications 
made  to  him  professionally  and  confidentially,  if  the  person 
Bildngihem  claims  the  privilege.  This  privilege,  however,  does 
not  extend  to  third  persons  who  were  present  at  a  conference 
betvesQ  attorney  and  client,  and  such  third  persons  are  com- 
petent witnesses,  and  can  testify  to  such  communications.  The 
nds  of  common  law  confined  the  privilege  to  counsel  and  the 
madia  of  communication  between  client  and  counsel  as  clerk,  in* 
terpteter,  eto^  and  this  rule  has  not  been  enlarged  by  the  statute: 
/sdboa  V.  F^nchf  8  Wend.  889;  20  Am.  Dec.  699;  Hoy  v.  Ifer- 
ni^  18  Gray,  620;  74  Am.  Dea  860;  Goddard  v.  Gardner^  28 
Coiiii.174. 

S^  The  only  remaining  question  is,  whether  the  court  prop- 
irlj  instructed  the  jury  on  the  question  as  to  whether  the  deed 
Wtt  delivered  to  defendant  by  his  father,  the  grantor,  prior  to 
Itts  death.  The  evidence  on  this  question  was  conflicting.  It 
■hows,  however,  without  conflict,  that  after  the  death  of  Syl- 
Wter  Hall,  the  deed  was  found  by  the  administrator,  in  a  desk, 
UDo&g  the  papers  of  deceased,  in  an  old  envelope  marked  in 
poooil  aotoss  the  back,  ^  Oea  L.  Hall's  deeds  and  Charlie 
HsU's  deeds."  In  the  same  envelope  were  also  a  deed  to 
Charles  U.  Hall  to  another  tract  of  land,  an  abstract  of  title, 
>od  tome  tax  receipts.    Defendant  and  other  members  of  the 
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Ikmfly  of  deoeaaad  had  access  to  this  desk.  SyWester  Hall 
died  in  the  q^ring  of  1885.  In  the  winter  preceding  his  death, 
lie  had  pat  defendant  in  possession  of  the  land.  The  other 
eyidence  of  deliyery  oonristed  principally  of  declarations  of 
deceased  to  the  effect  that  he  had  given  the  land  to  defandaoti 
and  the  evidence  tending  to  prove  want  of  delivery  consisted 
chiefly  In  the  testimony  of  witnesses  detailing  admisaone 
made  by  defendant  that  the  deed  had  not  been  delivered. 
There  was  also  evidence  tending  to  prove  that  the  grantor 
handed  the  deed  to  defendant,  and  told  him  to  have  it  re- 
corded. Defendant  insists  that  npon  the  evidence  the  jory 
shoold  have  been  peremptorily  instructed  to  find  in  his  fsTor. 

To  constitute  a  valid  delivery,  the  dominion  over  the  instra- 
ment  must  have  passed  from  the  grantor  with  the  intent  tbst 
it  shall  pass  to  the  grantee,  provided  the  latter  accept:  2 
GreenL  Bv.,  sec.  297.  Hence  it  was  held  in  Huey  v.  JETwy,  65 
Mo.  689,  that  ^  the  mere  lodgment  of  a  deed  properly  ezeeoted 
and  acknowledged  by  the  grantor  in  a  place  to  which  the 
grantee  has  access,  and  from  which  he  can  without  hindrance 
transfer  it  to  his  own  possession,  with  the  intent  on  the  part 
of  the  grantor  that  the  grantee  may,  after  his  death,  take  it 
and  have  it  recorded,  and  then  become  the  owner  of  the  land, 
does  not  constitute  delivery  of  the  deed  ":  ScoU  v.  Seoitj  96  Mo. 
800.  The  execution  and  acknowledgment  of  this  deed,  and 
putting  the  grantee  in  possession  of  the  land  alone,  only  con- 
stitute evidence  that,  at  the  time  these  acts  were  done,  the 
grantor  intended  a  future  delivery,  provided  the  grantee  should 
accept  So  long  as  the  delivery  remained  incomplete  the 
grantor  had  the  right  to  change  his  intentions,  and  if  he  saw 
fit,  to  destroy  the  deed.  The  undisputed  facts,  we  think,  did 
not  authorize  the  peremptory  instruction  asked. 

6.  The  court,  at  the  request  of  defendant,  gave  the  jury  the 
following  instruction:  ''The  court  instructs  the  jury  that  no 
particular  form  or  ceremony  is  necessary  to  constitute  a  de- 
livery of  a  deed;  it  may  be  by  acts  or  words,  or  both.  Any- 
thing which  clearly  manifests  the  intention  of  the  grantor  and 
the  person  to  whom  it  is  made  that  the  deed  shall  then  be- 
come operative  and  effectual,  that  the  grantor  shall  lose  all 
control  over  it,  and  that  by  it  the  grantee  is  to  become  pos* 
•essed  of  the  estate  embraced  in  such  deed,  is  a  sulBcient  de- 
livery. If  the  jury  believe,  therefore,  from  the  evidence  that 
Sylvester  Hall,  having  signed  and  acknowledged  the  deed  to 
Oeorge  h>  Hall,  offered  in  evidence,  handed  the  same  to  said 
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Oeorge  L  HaH.  and  told  him  to  pat  said  deed  on  record,  or 
words  to  that  effect,  and  that  George  L.  Hall  aocepted  said 
deed,  then  such  acts  and  words  constitute  a  delivery  of  said 
deed,  and  jon  will  so  find.** 

Tbifl  iDstniction  declares  the  law  relating  to  the  delivery  of 
deeds  very  favorably  to  defendant,  and  in  accordance  with  the 
prindples  declared  and  approved  by  this  court  in  the  follow- 
iDg  and  probably  other  decisions:  Huey  v.  Huey^  65  Mo.  689; 
Tmgr  V.  Carpenter,  83  Ma  336;  MiUer  v.  LuUman,  81  Mo. 
814;  SeoU  v.  Seoit^  95  Mo.  800. 

7.  The  court  also,  on  its  own  motion,  instructed  the  jury 
ihat  if  the  grantor  handed  the  deed  to  defendant,  "  and  told 
Mm  to  have  it  recorded^  or  by  words  or  acts,  or  by  both 
vords  and  acts,  transferred  the  control  of  the  deed  to  defend* 
ant,  and  it  was  accepted  by  him,^'  then  the  delivery  was  com- 
plete, although  ^  the  deed  was  left  in  the  poBsession  of  the 
grantor,  and  was  found  by  the  administrator  with  his  papers 
after  his  death.'*  These  instructions  presented  the  law  of  the 
case  fdlly  and  fairly  to  the  jury,  and  a  refusal  to  give  other 
instractions  to  the  same  effect,  though  differently  worded,  did 
not  constitute  error:  Brown  v.  Hannibal  etc.  Ry  Co.,  99  Mo. 
319. 

&  The  court,  at  request  of  plaintiff,  instructed  the  jury 
that  though  *' Sylvester  Hall  during  bis  lifetime  kept  the  deed 
in  a  pkee  to  which  (George  L.  Hall  had  access,  yet  that  faot, 
of  itself  was  not  sufficient  to  constitute  delivery.  The  inten« 
tfoQ  to  deliver  must  be  proven  by  some  word  or  aot  of  the 
grantor.*' 

It  is  insisted  that  this  instruction  was  a  comment  on  the 
sYidenoe,  and  was  therefore  improper.  It  is  always  proper 
Cor  the  court  to  declare  to  the  jury  the  legal  effect  of  the  facts 
in  prool  The  very  purpose  of  instructions  is  to  advise  the 
jmy  as  to  the  legal  effect  of  the  evidence.  The  fact  that  the 
deed  was  left  by  the  grantor  in  a  place  accessible  to  defendant 
did  not,  as  has  been  seen,  constitute  a  delivery,  in  the  absence 
of  an  intention  on  the  part  of  the  grantor  to  deliver,  and  of  the 
grantee  to  accept  it.  To  simply  declare  this  legal  effect  was 
not  a  comment  on  the  evidence. 

9.  The  court  also  instructed  the  jury  that  if  Sylvester  Hall 
pat  defendant  in  possession  of  the  land  for  the  sole  purpose  of 
permitting  him  to  enjoy  the  rents  and  profits  thereof,  and  not 
in  parsuance  of  making  a  previous  gift  of  same,  then  such 
possession  was  ^'not  evidence  of  the  delivery  of  the  deed."    It 
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18  insisted  ihftt  ibis  instniciion  was  improper,  fer  Uie  reason 
that  there  was  no  evidence  that  Sylvester  Hall  pnt  defendant 
in  the  possession  for  the  sole  purpose  of  permitting  him  mmjij 
to  enjoy  the  rents  and  profits. 

It  is  tmOi  there  is  no  direct  evidence  of  the  intention  of 
Bylvester  Hall  in  giving  defendant,  his  son,  possessioo.  The 
intention  can,  however,  be  inferred  from  the  relation  of  the 
parties  to  each  other,  the  condnot  and  declarations  of  each, 
and  all  the  facts  and  cironmstances  in  evidence.  It  cannot  be 
said  that  these  did  not  tend  to  prove  the  intention.  If  the 
deed  had  been  previously  delivered,  defendant  had  the  legal 
right  to  go  on  the  land  and  cut  the  timber  without  the  consent 
of  his  father,  and  the  declarations  of  the  father  in  evidence  to 
the  effect  that  he  wanted  George  to  live  on  the  place,  and  he 
could  do  as  he  pleased  about  cutting  the  timber,  was  incon- 
sistent with  ownership  by  the  son,  and  is  only  consistent  with 
a  desire  that  he  should  merely  ^  enjoy  the  rents  and  profits  * 
under  such  possession. 

No  error  appearing,  the  judgment  is  affirmed. 


BnoppBt  Mo^s  Aim  Kaomnrr  or  PLiABnrs— KMHorr  or  FkaAins 
EsTOPPSb  —The  qaettipii  whatker  «r  not  it  !•  paowiry  to  piooAoa  «tB^ 
pel,  in  ordor  to  make  it  ATailAbla^  ia  ooe  opon  whioh  than  hM  oziated  •  peat 
eontrariety  of  Jndioial  opinion.  It  toenu  to  bo  qnito  impowiMe  to  looondle 
tbo  earUor  eoinmoii*law  anthoritios  on  thia  qnoatlon.  It  ia  bolievod,  boir- 
ovor,  that  in  thii  ooontiy  the  great  woight  of  mockin  tmtkumitf^  paitMiarij 
in  what  are  termed  the  oode  atate%  whero  partiea  to  an  aotion  aco  raqiuied 
to  atate  tiie  laota  eonatitating  their  oanae  of  aotion  or  ground  of  dofenae  in 
their  pleadinga^  haa  firmly  eatabliahed  the  mle  that  eatoppela»  to  be  available 
on  the  trial,  mnat  bo  apeoiaUy  pleaded  where  there  haa  been  an  opportnaity 
ior  ao  pleading  tiiem:  Pomeroj  on  Remediea  and  Remedial  Bighta,  Sd  ed.^ 
aec  712;  CZnrie  t.  Hvbm'^  86  OaL  6e3|  DawU  t.  Dwrii,  90  OaL  8S;  Si  Am. 
Deo.  167;  Et^ieborm  t.  Awnsnm,  46  OaL  121;  UcKun  t.  Nmightam,  80  OaL 
462;  De  Vo^  ▼•  MtGtrr^  16  CoL  467;  22  Am.  St  Rep.  426;  O^mr  ▼. 
ClemmU,  IS  OeL  900;  JfaoBweO  ▼.  LongemBdtert  80  HL  102;  IToorf  w,  Ot- 
tram,  29  Ind.  177;  BMku  ▼.  Moffee,  76  Ind.  881;  Ateu  ▼.  (%  ^  Prw^ 
fori,  79  Ind.  416;  Andmrn  ▼.  SMU,  98  Ind.  670;  47  Am.  Ropi  804;  (% 
^  Dephi  T.  Startmmm,  104  Ind.  843;  Matuom  ▼.  SUaAur^,  22  Iowa»  83^ 
Ind.  Dist.  qf  BurUngton  ▼.  MerckamU  JfaL  Baai,  68  Iowa»  848;  PkiOft  ▼. 
Van  Shakk,  87  Iowa,  229;  Dwdlhig^AMtM  int.  €kk  ▼.  Johmm^  47  Kan.  I; 
BOn  </  Wood  ▼.  NkMU,  88  La.  Ann.  744;  Dale  t.  TWnar,  84  MIeh.  406: 
Bra^  ▼.  ManhaU.  1(^  Ma  887;  Nobk  t.  Bkmii,  77  Mo.  886;  Mammthh^ 
T.  Ohoatham,  84  Ma  18;  BwrUngkm  S  M.  B.  A  JL  (h.r.  Barrk,  8  Neb. 
140;  Hanson  ▼.  OhkOovkh,  13  Not.  896;  TaUmam  t.  Varidk,  6  Bark  877| 
^rodll  ▼•  liham,  12  K.  T.  9;  Knkder  r.  BlUor,  02  H.  Y.  873;  Dndm-  ▼. 
Bofd,  67  K.  Y.  8n^  Ot.  192;  ramdag  t.  Inmmm  Obi»  87  Ohio  8t  814; 
jr<iMT.0U(44Ohio8i268;  BMghr.Ojitnkdmwr.SOr.t^h  8iAm.Rapi6i88. 
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Tarkfft.  lMie}r,  8B  Tenii.  t51;  Jhmrotrmm  ▼.  MamatglO^  86  Tena.  81;  Or(qr  ▼• 
/Vy>  17 ▼!  41ft  44  Am.  l>ae.  845;  OUlr.  JBfeo*  18  Wia.  849}  roAUs ▼. 
Jfantf;  88  Wli.  aUf  ITariir  ▼•  AiUidtfR,  81  Wk.  460;  S  HtnMMi  M  Bstop- 
M  Mn  188i.  Li  JDto  Tfltft  ▼•  Jle0trr,  15  OoL  487*  22  Am.  81  Bqp.  426, 
£Uiot^  J.,  defiTtnag  Urn  opbimi  of  tlw  oourt^  nid:  ''Bat  wlmlwrtr  may  U 
the  we^i  of  oommon-law  preoedanti  apoa  this  sabjeot,  reaaoa,  logie,  aad 
tfio  gffwnl  eamat  of  aathority  fa  tha  ooda  itatn  eaaear  la  the  rale  that  ee» 
toppiliBart  ba  epaoially  pleaded,  aad  this  rale  iaeladee  esteppeU  la  paia, 
M I7  fmadalen*  aoadaet^  aod  the  fika."  Phillipe,  O.,  deUvering  the  opiniea 
efthtooort  ia  HemtmersloMgk  ▼.  OkBoUham,  84  Mo.  21,  said:  '«It  is  thesetUed 
nb  of  tha  eoart  that  aa  estoppel  ie  }Mi»  mast  be  pleaded  by  the  party  seek* 
iagtotnahioiBelf  olit.*  la  DweOh^h^kmrn  Im.  O9.  r.  Johmon,  47  Exn.  $, 
Johoitoa,  J.,  deUyering  the  opiaioa  of  the  ooort,  said:  **lt  is  aaiformly  held 
thsl  a  wiiTsr  or  estoppel  mast  be  speoiaUy  pleaded  before  eridenoe  to  estab- 
lah  the  same  oaa  be  admitted.  Uader  oor  oodo^  the  facts  relied  apoa  as  a 
fnaad  of  actioa  or  defease  mast  be  clearly  aad  coacisely  stated  aad  a  defi- 
BitB  Imm  preseated,  ao  that  the  opposite  party  may  act  be  takea  by  sorprise 
spoa  the  trial,  bat  maj  be  fairly  aotiiied  of  what  he  is  reqaired  to  meet* 
Unrty,  J.,  deliTaring  the  opinioa  of  the  court  ia  Ikaria  ▼.  Dcuia,  26  OaU  88, 
tt  Am.  Die.  157,  said:  "Bat  eqaitable  estoppels  in  paJm^  geaerally  if  act 
■aiTsnaUy,  are  applied  to  preveat  lajary  which  woald  easae  to  one  from  the 
ads  or  declarstions  of  aaother,  were  he  penaitted  to  gaiasay  the  truth  of 
toeh  sets  sad  dfttlara^iyif.  The  priaoiple  Is  iayoked  aad  applied  for  the 
pwfsatiim  of  fraud,  or  that  which  is  taatamoaat  thereto^  aa  the  cue  sids^  aad 
i^jvry  oa  the  other;  aad  it  is  bat  jasti  aad  is  ia  acoordaaoe  with  the  rules  of 
ptiadiog  ia  eqaity  oaaei^  that  the  party  relyiag  apoa  aa  equitable  estoppel 
h  fm  ihoeld  iafbrm  the  adTorse  party  of  the  aatare  of  the  cause  of  actioa 
m  detcam  which  ha  will  be  obliged  to  meet.  To  do  this  be  amst  plead  it 
wilh  lbs  nme  falbieea  aad  particalarity  as  Is  reqaired  la  casss  iarolTiag  like 
•abjssti  sf  iaqaiiy  in  salts  of  eqaity."  And  Johasoo,  J.,  in  deliTering  the 
«piaioaoftheooartiniVHMiii^T.  /aMiraaos  Co.,  87  Ohio  8k  846^  said:  "Ibe 
fonaff  adyadicatioii  is  new  aiatter,  which  the  code  practice  requires  should 
be  pleaded.  It  is  matter  ea  poef  ybeto^  and  should  be  specislly  pleaded,  sa 
thst  4m  eoarl  umj,  aa  matter  of  Uw,  determine  as  to  its  effect.  This  waa 
the  eetHsd  la&e  at  •ouunoa  law  whenerer  there  was  an  opportaaity  to  plead 
meh  lonasr  a4]adicaticn.  The  code  haviag  furnished  that  opportunity  to 
pimd  1^  we  think  the  record  was  iaadaiissiblc  as  efideaoe." 

Ob  the  ether  hand,  there  are  aathorltics  which  hold  that  estoppel%  aad 
partiesledy  estoppeb  by  matters  te  pah^  of  which  oonrte  of  law  will  take 
cepisMse^  can  ba  relied  apoa  in  eridence  without  being  pleaded:  Bigelow 
ea  Irtoppel,  6th  ad.,  889;  Frtemam  ▼.  Chokt,  2  Bz.  664;  CaULwOL  ▼.  iia^er, 
4  Uiaa.  817;  77  Am.  Deci  615;  Oolenum  r,  Pearee,  26  Minn.  128;  mra^Mcetf 
▼.  Bmktm,  60  Mies.  428;  18  Am.  Bep.  15;  WeUand  OobmA  0».  v.  AatAoteoy, 
8WeBa.480;  24  Am.  Dee. 51}  IMu  ▼•  AddiMk.  27  &  a  227;  Jfi^srT.  Barn^ 
•«48TeK.87L 

berrBi  mat  si  Gi?m  n  Bviwiiua  WHsaa  Ko  OrroBTUvmr  hib  bb» 
ftnm  TO  Pliad  It.  — The  rale  reqairiag  aa  estoppel  to  be  pleaded  doee 
Mt  apply  in  eases  where  there  has  beea  ao  opportaaity  giTca  to  plead  it  In 
■<b  eeem  it  ie  admiesible  ia  CTideace  with  the  same  conolasire  dfeot  as  if  it 
Mbesa pleaded:  Bigelow  en  Bstcppd,  5th  ed.,  688,  aote;  2  Herman  on  Bs- 
^0^4  me;  1266;  1  Freeaiaa  oa  Jadgmeats,  4th  ed.,  sea  283;  /Voailreaa  n 
^^MM|r,830BL854|aiNiity.  nar«loa,47  GaL  21;  Campftiff  t.  QoodaU,  8  PL 
Ap^276;PAtl%»▼.i?M-,88Iowa,649;7W»e▼.5lMr4ibttHeb.l42;  fToodr. 
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Jackson,  9  Wend.  9;  82  Am.  Deo.  803;  Kmff^  r.  MwimAtt.  Ina.Co.,  UFkflt. 
187;  Mayerr,  AumMy,  4«T«x.871;  Oweatr,€htmi,  74Toz.064;£opiT.iMi« 
8  Vt.  446;  /mom  ▼.  Olark,  IS  Vt.  002;  85  An.  Dec  S78;  Sa^  ▼.  Fv^irii 
if.  P.  Au'n,  76  ¥«»  2S5;  Ovrvtf  Otnmtg  ▼.  Cbttiffv  22  Gntt  302;  IMif. 
rAonuu,  6  Leigh»  1|  Oom  v.  iSt  Pkwi  ^.  4  if. /m.  Cb.,  43  Wis.  108;  «  An. 
Rep.  635.  Where  a  plaintiff  in  bringing  hie  aotion  declares  generally  opoa  the 
oommon  omintiy  he  gives  to  the  defendant  no  notioe  whatever  of  the  uUnn  of  hh 
claim  againet  him.  Ho  oonoeale  rather  than  diwioeee  the  tme  etnio  ol  aote 
and  affords  the  defendant  no  opportanity  to  plead  apeciall j.  In  tooh  eiie  tin 
defendant  may  plead  the  general  iseoe,  and  may  introilaoe  under  it  my  eri- 
dence  to  meet  the  case  made  by  the  plaintiff  in  his  eWdenoe:  Campbell  f.  Good- 
oO;  8  ni.  App.  288.  In  Nebraska,  it  is  held  that  in  replerin  oridencfl  d 
matter  in  estoppel  may  be  given  and  availed  of  as  a  defense  under  i  genenl 
denial,  and  without  being  pleaded  speoially:  Ttmme  ▼.  Sparh,  23  NeL  141 
In  delivering  the  opinion  of  the  court  in  that  oase»  Cobb,  J.,  said:  "  Vf^hila 
it  oannot  be  denied  that  in  general  an  estoppel,  to  be  available,  niut  be 
pleaded,  I  do  not  think  that  the  rule  applies  to  actions  of  replevin  onder  oor 
system.  It  is  settled  law  applicable  to  such  eaaea,  that  under  a  gea«nl  de* 
nial  evidence  may  be  admitted  tending  to  prove  the  detention  of  the  repleried 
goods  to  have  been  lawfuL"  In  Yirginis,  it  is  held  that  an  estoppel  may  be 
given  in  evidence  by  the  plaintiff  when  the  defense  is  the  general  ime,  I» 
cause  in  such  ease  the  estoppel  oannot  be  pleaded;  but  when  the  matter  te 
which  the  estoppel  appliee  is  speoially  pleaded,  a  replication  of  estoppel  ii 
neoessaryx  if^yes  v.  Fttymia  M,  P.  Ast'n,  78  Va.  226;  Carroll  Oomtn  f*  Oi- 
lier, 22  Gratt  302;  Davit  v.  Thomas,  6  Leigh,  1.  See  also  Kuighl  v.  MittvlL 
/as.  Co.,  14  Phila.  187.  And  in  states  where  a  replication  is  not  allowed  by 
the  oode,  proof  of  facts  which  estop  the  defendant  from  setting  op  a  eertiii 
defense  kadmlssiblet  Waddk  ▼.  MoniU,  28  Wis.  811;  Cfarn  v.  Sl  PoMlf.  S 
M.In».  ai.,43  Wis.  108;  28  Am.  Bep.  636.  8o  in  those  states  where  epeciel 
pleading  has  been  abolished,  estoppels  are  oonclusive  in  evidence,  alUiongb  aol 
pleaded:  2  Herman  on  Estoppel,  sec  1274.  In  an  action  of  ejectmeofck  aaei- 
toppel  may  be  given  in  evidence  under  the  general  issue,  without  being  pleaded: 
ITood  ▼.  Jocbom  8  Wend.  9;  22  Am.  Dec  803;  PM2^  v.  ^folr,  38  Iowa,  64S. 
In  I  Vreeman  on  Judgments,  4th  ed.,  Mc  283»  it  is  said:  «  Both  by  the  eon* 
men  law  and  the  codes  of  procedure  in  f  oroe  in  many  of  the  states,  if  a  pUia* 
tiff  sues  for  the  possession  of  property,  real  or  personal,  without  diecloaog 
the  nature  or  source  of  his  claim  of  tiUe,  the  defendant  is  not  obliged  to  u- 
tidpate  and  understand  it,  and  plead  such  judgment  estoppels  as  any  exi^ 
against  itk  When  it  is  disclosed  at  the  trial,  he  may,  under  the  geneial  ioWi 
establish  any  judgment  or  other  estoppel  which  may  exist  in  his  favor";  cit- 
ing FUmdreau  v.  Dawmy,  23  OaL  368;  Jackson  v.  Lodge,  38  OaL  38;  Qrwm^, 
Bomey,  66  Cal.  254;  Totfa^  ▼.  Aummef^  2  Hill,  481;  38  Am.  Dec  5M;  ITiAr 

w.  Mamee,  8  Hill,  131.  In  OlM  w.  nurston,  47  OaL  21,  it  was  held  that  ta 
allegation  of  an  estoppel  by  former  judgment  has  no  place  in  a  complaint  ia 
ejectmentk  Niles,  J.,  in  delivering  the  opinion  in  that  case,  said:  "  Under 
no  recognised  system  of  pleading  could  it  be  properly  presented  in  the  eoo- 
plaint."  So  also^  in  an  action  of  trespass  to  try  title,  under  the  plea  of  "do! 
gnilty,*  evidence  of  an  estoppel  is  admissible  without  special  plea:  Ma^  ▼• 
Ramsey,  46  Tex.  371;  Qneat  v.  Quesi,  74  Tex.  8()4.  But  in  Resiullard  v.  Frtt 
toU,  8  Or.  37,  it  was  held  that  where  parties  claim  title  by  estoppel,  aod  ia* 
tend  to  rely  on  snch  title,  they  should  plead  it  in  the  oomplaint»  when  u 
opportunity  to  do  so  is  given. 
Etfbot  or  Failubx  to  Puead  Estopfxl.  — If  a  party  who  has  an  oppo^ 
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initf  topitid  tm  titoppal  mpoa  which  h»  rdiet  Ufli  to  d*  m^  1»I  foes  to 
ima  €■  tto  ImI^  1m  tbarabj  v»iT«t  the  ettoppol,  pata  the  matter  ftt  large, 
uid  tto  fuj  wmj  dfaregerd  the  estoppel,  aod  are  at  liberty  to  And  the  tmtht 
f  HaranenBrtoppeU  aee.  ]961|  Foo^t.  IVineh.  S  Barn.  *  Aid.  062;  Doer, 
Hwddml^tOiom^  M.  *  K.  816}  Fewenhamr.  Mhsnermm,  11  Sxoh.  886;  ratrng 
T.J2^iMOMi^7OoM.B.Sl<hi>an0T.Z>aMi^26CaL23;  86  Am.  Bee.  157;  Parli- 
WAV.  Tmm§,  2  Dak.  176;  Obolqr  t.  Braxton,  16  Iowa,  10;  JToward  ▼.  MUehelU 
UlfmiLtil;  Aflksferr.  Hmr.  17  8eig.  ft  IL  819;  17  Am.  Dee.  66a 

Mora  m  PliAmi»  Bnopnb— -Pleadinga  to  eatoppel  mnet  be  certain 
it  awy  pirtMdais.  Betoppele  most  be  pleaded  with  great  pArtioalarity  ati  J 
prndoi^  liMiiC  nothing  to  iatondmeat.  Sinee  aa  estoppel  lorbida  a  party 
to|lMd  the  trato^  H  ahoold  be  set  oat  with  more  eertain^  than  will  avail 
ioffdiMrxdoCBBsee:  Stophen  on  Pleading,  868;  BUm  on  Gode  Pleading,  Sded., 
>Mk  Ml  OBbwa  ▼.  /oneik  88  Ala.  1S9;  Amdermm  ▼.  HMie,  0  Ind.  670; 
47 As. Bepu  88i|  AeUto t.  Jfa^ee,  76  Ind.  881;  AMe^y.  Fotm^m.  86  Ind. 
»;  Bkmmi  r.  Adw  80  Ind.  458;  Trover  t.  Dyar,  102  Ind.  886;  i^o6/e  v. 
Blom,  77  Ma  186}  Taaa  Banking  On.  ▼.  ffmehhu,  68  Tex.  61;  87  Am. 
Rep*  750;  Orag  t.  Flmgrf,  17  Vt.  410;  4i  Am.  Dee.  845;  Wankr  ▼.  Bald^ 
««i,51Wfa.46a 

Bat  alUMmgh  teohaloal  estoppeb  mnst  be  pleaded  with  great  ■trlotoesi,  when 
t  fonntr  Jndgmest  in  eet  np  in  bar  of  a  pending  notion,  or  as  having  deter* 
luiued  the  entire  moEifai  ol  the  eontroversy  involved  to  the  aeoond  tnit^  it  is 
not  eeoemsry  that  it  shonld  be  pleaded  with  any  greater  atriotnees  than  any 
othw  plea  to  bar,  or  any  plea  in  avoidance  of  the  matters  alleged  to  the 
anteoadwt  pleading  Reasonable  oertamty  to  snoh  a  ease  is  all  that  is 
nqoindi  S  Vtoemna  on  JndgmentSi  4th  ed.,  seo.  460;  2  Herman  on  Estoppel, 
we.  1282;  ilnroro  t.  If  ei^  7  WalL  82;  Blake  v.  Bwrky,  9  Iowa,  592;  Ora^  v. 
f^»9nh  n  Vt  410;  44  Am.  Deo.  846;  PerBne  t.  Walker,  19  Yt.  144.  In 
pletdisg  a  Jndgmon*  as  an  estoppel  to  an  action,  it  must  be  shown  that 
imoMf  ^  MiB*  Matter  was  to  Issne  at  the  former  trial,  and  that  the 
jtt^goMnlwisrsBdsredonthemeritei  Bigelow  on  Sitoppel,  6th  ed.,  702;  OU^ 
irwe4v./oMi^86  Ala.  129;  Ten^r.  WUUame,  91  K.  a  82;  Brpamr.  Mal^ 
iof.  10  H.  a  608;  J?Mie0  ▼.  Plaee,  94  U.  S.  606u  In  equity,  when  a  jndg. 
■mt  is  nHed  vpoa  as  an  estoppel,  it  most  be  sot  np  by  proper  averments, 
cittertothe  hill  or  answer,  or  by  ssparato  plea.  It  is  not  snffioiently  pleaded 
uImiss  mash  of  the  lormer  prooeedings  are  set  ont  as  will  dearly  show  that 
^  iams  in  the  former  and  to  the  pendtog  case  are  identioalt  Jomrokmom  v. 
MomrngSi,  86  Tenn.  81;  Twrieg  v.  TWIef,  85  Tean.  261.  In  all  oases  where 
tHs  rscord  givee  no  totimatlon  whether  a  particolar  matter  was  determined 
•r  ao^  er  where  tiio  langnsge  need  leaves  it  nnoertoin  or  open  to  conjeoture, 
ttopsrty  relying  on  the  estoppel  mnst  aver  the^iaot»  and  support  it  by  evi- 
<ienM  tdwrndMi  FomOMB  v.  SiaU,  14  Lea,  14.  In  that  case  it  was  said  that  a 
P^  or  rspUoataon  of  a  former  Judgment  would  be  bad  on  demurrer,  which 
^•d  to  show  whether  the  judgment  was  or  was  not  on  the  merits,  but  that 
^hb  Bay  he  done  either  by  averment  or  by  setting  out  the  judgment  to  kcee 
Mrfto,  if  the  jndgment  itself  stotes  faoto  which  plainly  supply  the  avermenti 
If  spoo  the  faoe  of  a  record  anything  is  left  to  oonjeoture,  as  to  what  was 
Moesmrily  tovdved  and  decided,  there  ii  no  estoppel  to  it  when  pleadsdt 
BmMw,  Fhm,  94  U.  &  606;  AOm  v.  PeA.  22  Yt  255;  Hooktr  ▼.  HMard. 
102  Mam.  288. 

la  on  astion  of  trover  for  the  conversion  of  chattels,  a  ploa  of  former  re- 
•sreiy  m  detinue,  which  fails  to  allege  that  the  question  of  ownership 
catered  mto  the  issue  on  the  former  trial,  and  was  then  decided,  and  which 
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ftiiU  to  M|iliv«  ih«  Mm  ttiAt  tiM  rMotwy  io  «•*  6Mt  «w  teoawt  «r  i 
fftilim  to  prors  the  defendanft  poneanoii,  U  fttellj  db>fuy<iii  wmA  ff  a 
daoe^Md  detedmnt  in  the  aMioii  «f  troTW,  m  to  whom  the  •Mm  has  tfcrtrib 
wae  the  defendant  in  the  detinne  rait^  the  ple»  ia  iateUy  deffeolive^  beeMM 
the  parties  are  net  the  same:  OilbrtaA  ▼•  Johu,  06  Ala.  Itt.  80  in  detuet 
for  a  slare,  a  plea  in  bar  of  the  farther  maintenanoe  of  the  anit^  aattiBg  ep 
a  reoorery  by  the  defendant  against  the  plaintiff  in  a  tnboeqnent  notion  ef  a^ 
§ump$U  for  the  hire  of  the  davei  la  iatally  defeetive  on  demnire^  nakn  il 
shows  that  the  qneation  of  ownership  entered  into  the  iaane  on  that  tcial;  a 
averment  that  the  deolaration  in  that  suit  alleged  that  the  plaintiff  them 
was  the  owner  of  the  sUto  ia  not  snffioient,  beeanae  the  reoorery  mi^ 
have  been  had  nnder  a  bailment  whieh  wonld  have  rendefod  ttn  aHngaHfla 
of  ownership  immaterialt  OAcunfteniaiii  ▼.  €hiUafd,  86  Ala,  90k 

In  order  to  faring  the  estoppel  ol  a  jndioial  deeision  to  bear  npoB  a  pent 
which  it  does  not  direotly  adjudge,  great  oertainty  of  allegatioa  ia  leqaiiecL 
On  this  anbjeot  Harman  saya:  **  11m  proper  eonrse  is  to  plead  the  JndgpBsnt 
specially,  fortifjrlng  it  with  the  a?erments  neoessary  to  eapply  the  iFngnensv 
of  the  reoord,  and  show  that  the  preoiae  qneation  wbioh  ia  again  ngitatsd 
has  been  already  determined  "s  8  Herman  on  Estoppel,  eeo.  ISBSw 

A  plea  of  Judgment  reeovored  in  a  foreign  oonrt  of  eompetent  jnriadiatisa 
mnat  ahow  that  tiio  Judgment  ao  reeorered  ia  final  and  oondaavo  belwsen 
the  parties  aoeording  to  the  law  of  the  plaee  where  anoh  Judgment  waa  pre- 
uounoed:  JVoffieiT.  fTermi^  10  Oom.  K,  H.  8.,  140;  AimmarT.  VaoAans^  4 
Bam.  k  (X  625|  2  Harman  on  Batoppsl,  seo.  IttO. 

Plsadivg  BsTOpraL  nr  OoiiiHior.  —  An  answer  aatkiag  np  an  eakoppal  bf 
conduct  must  show  that  tiie  defendant  relied  upon  the  plaintiff's  i spismiats 
tions  or  oonduct^  was  infhenced  thereby,  and  was  ignorant  of  Hbm  tnAi 
RobMm  ▼.  Moffee,  70  Ind.  881.  It  is  error  to  osetiala  a  demamr  to  an  an* 
swer  of  estoppel  whieh  fails  to  show  that  tiio  plaintiff  had  knowlodfs  of  the 
facts  constituting  the  estoppel,  and  which  doeo  show  that  the  dsfisadanthad 
knowledge  of  all  such  faotss  Long  t.  Amdenon^  68  Ind*  187;  Bmtkr.  Jfi^hrdl 
90  Ind.  291.  But  where  an  answer  aets  vp  the  substantial  faota  nliad  an  ss 
an  estoppel,  and  asserts  that  by  reason  of  aoeh  fiMsta  tfia  plaintiff  la  nalqppad, 
the  estoppel  is  sufficiently  pleadedt  Oktm  r.  BmdHck,  100  Mo.  §88.  And  in 
Bamhari  ▼.  Fulherth,  90  OaL  167,  it  was  hold  tha^  in  an  aotionof 
against  a  sheri£(  an  answer  which  alleges  Justification  nndsr  writs  of 
ment  and  execution,  an^  aTers  that  Hie  levy  was  made  in  sols  ralianea 
the  statement  of  the  plaintiff  that  he  held  posmssion  of  the  property  m  the 
pledgee  of  the  execution  debtor,  1H10  wae  the  owner  thereof  safficiettlly  pbsds 
an  estoppel  under  section  1962,  subdiTiaicn  8^  of  the  OsHfoniia  Oode  el  QM 
Procedure.  It  ia  not  aufficieati  howerer,  to  allege  the  note  and  rsptssmfa 
tions  relied  on  as  an  estoppel  merely  upon  information  and  beliaf  1  Jmm  ▼• 
Cowlet.  26  Ala.  612;  Read  ▼.  WtOhet,  18  Ala.  828;  MeDowM  w.  Onkm,  8 
Dana,  78;  Bigelow  on  Bstoppel,  711.  ▲  plea  of  astoppsi  by  mistepissmta- 
tion  ought  to  show  that  the  party  sought  to  be  estopped  made  tfia  minspf» 
sentation  knowing  it  to  be  false,  for  the  purpose  of  infiueneing  the  oondaot 
of  the  pleader,  who,  bellering  it  to  be  true,  acted  upon  it^  and  that  he  will  be 
prejudiced  by  permitting  the  truth  of  the  admission  or  rsprsosntation  to  be  din* 
proved:  Plamft  T.OtfffntM^iis  if.  A  0^,18  H.T.  898;  78  Am.  Dae.  88$;  J^^ 
T.  i^oiMn,  80 N.  Y.  610;  86  Am.  Daa  400;  DmM  ?•  OiM^O  Hill»  tl8|  88 Ais. 
Dea  628;  Bigelow  on  Batoppd,  TOOL  Where  the  faot  that  eaiialndaa  a  d»* 
fendant  from  making  the  denial  appeara  In  the  deeUiation,  the  wtcppal 
be  insisted  upon  by  a  demurrer  to  the  plea  by  whioh  the  aamn  aaaltsr  ii  i 
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op  u  a  dafeotB:  8mUk  t.  WUiaher,  11  HL  417;  9nenup  t.  Oroeia,  00  Ind. 
410.  But  if  Um  mattar  of  aitopfal  does  not  appear  la  the  dedaratloii,  the 
plamtiff  moet^  Iqr  •  rfpUeatioa  to  the  plea,  exproMly  ahow  eneh  matter  and 
reiy  tboeon:  BmUk  ▼«  WkUaktr,  11  BL  417.  It  ia  not^  however,  necessary 
for  the  pbintiff  to  i^lyt  Mttiag  np  tha  &ots  oonsUtating  an  estoppel,  when 
Ibeyspptsr  aiBmatiTdy  hj  Dm  wumwtt  SeoU  t.  Luther,  44  Iowa,  S70;  Le§ 

VbiM  ov  Fkdu  i»  SsfOPtab — A  plao  af  eatoppel  imiat  have  a  formal 
soBUttDomeat  and  oooelBaMab  to  mark  its  apsdal  «haraoter  and  quality,  and 
to  dtrtiBgnish  it  from  an  ordinary  plea  in  bar;  OitgcfiUSL  LouUv,  Flanrngen, 
UVkk^  596;  Wauemfin  ▼.  Blikfim,  48  Mich.  578;  S  Herman  on  Estoppel, 
we»  l?8i  And  plena  of  eatoppel  moat  rely  upon  the  estoppel  in  conclasions 
^njt.Pkigrp,  17  Tt.  419;  U  Am.  Deoi  845;  OU^  qf  B.  8LLtmi»r.  Fkm- 
^m  S4  HL  App.  O90L  Tha  formal  eommsnoement  of  snob  plea  isi  "Baya 
tint  ttid  plaintiff  ought  not  to  be  admitted  to  say,"  etc.,  and  of  the  oondu* 
stoa  h,  '*  Whereforo  ho  prays  Judgment,  if  the  said  plaintiff  ought  to  be  ad- 
vntkd  igsinst  Ua  own  aaknowladgmeat,  by  his  deed  aforesaid  "  (or  otherwise, 
wmding  to  tilt  maiiBorof  the  estoppel)  **\o  say  that," eto.  (sUting  the  alio* 
gitioa  ts  whieh  the  oatoppel  relateoy.  The  oommenoement  of  a  replioation 
tgr  vaj  of  estoppel  iat  ^'tlaya  that  the  said  defendant  ought  not  to  bo  ad* 
■dttcd  to  plead  tho  aaid  plea  by  him  above  pleaded*  beeanse  he  says,"  ete.; 
mA  iti  esBsiasloD  to,  ''IVherefon  he  prays  jndgmeot  if  the  said  defendant 
Mlkt  to  be  admitted  to  his  said  plsa  oontrary  to  his  own  acknowledgment, 
«ta,  mi  that  ha  may  answer  over,"  oto.  Tho  following  plea  and  repliea- 
^vmeplMdsd  in  the  ease  of  Ltmgmmd  ▼•  MapU,  18  Com.  B.,  N.  S.,  255. 

To  a  dsolaration  for  an  injury  to  tho  plaintiffs  reversion,  ths  defendant 
^Med  that  the  plaintiff  ought  not  to  bo  permitted  to  implead  him  in  respect 
to  Ihon  saasm  of  aotion,  hsoauae,  after  their  aoomal,  and  after  the  passing 
if  the  itoaeery  ragalation  ael^  the  plaintiff  oommeneed  his  suit  and  filed 
his  bin  ia  ehanoavy  against  him,  and  impleaded  him  therein  for  the  very 
•*■•  iV^ti^  elaiai%  and  saussa  of  aotion  as  ia  the  declaration  alleged;  and 
that  meh  ptoosedings  wore  thersupon  had  that  the  court  of  chancery  deter- 
aiatd  the  same  nlleged  eaases  of  aotion  in  faror  of  the  defendant,  and  gave 
i*%Bmt  and  dsaraed  in  respect  thereof  in  tovor  of  tho  defendant;  and  that 
<bi  mid  Judgment  and  deoreo  atiU  remained  in  fcs«o.  This  waa  held  to  be  a 
fmd  plia  by  wnj  of  ostoppoly  notwithstanding  tho  objection  thereto  that  it 
**■  set  ipeeifte  enough  In  the  stotomant  of  the  issue  in  the  trial  in  ohanoery, 
Md  the  esntsaltow  of  oonoasl  that  it  was  neoeamiy  to  show  that  the  matter 
^  in  flmt  eoMo  In  imas^  and  that  it  waa  not  onongjh  to  ahow  that  it  might 
iMtemMtoisHMb  T^  thia  plea  tha  pUmtiff  ropliod  that  bo  ought  t<r  bo 
pwnittMl  to  implead  the  defendant  in  reepeot  to  the  oausea  of  aotion  in  tho 
Mmstisa  aDegod,  bssams  ha  said  that  the  oonrt  of  ohanoery,  in  dismissing 
Ui  Ul»  msmisd  to  him  Iha  tiglit  of  prooeeding  at  tow  for  tho  eausss  of  ao- 
te  to  the  dastovatian  altoied.  and  osderod  hto  biU  to  be  dtomissed  withoat 
inMm  to  hto  liglik    Ihto  lapltoation  waa  also  bald  good. 
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Bbybubn  v.  Mitohblu 

FABnmsBXP  Propkbtt,  how  Afplud  fo  Patmsmt  ov  Dma.  ^OMfv^ 
aar  Mimot  tranafer  the  partnerahip  property  for  tiie  wtiafieftm  d  Ui 
individual  debt  without  the  ooneent  or  aoqaieeoenoe  of  the  ethw  pirt' 
nere,  for  eeoh  partner  hae  the  rights  in  equity,  to  have  tiie  propvty  ^ 
the  firm  applied  to  the  payment  of  the  partnenhip  debta  Andutia 
Arm  oreditore  derire  the  right  to  have  the  partnenhip  aneti  tppnfri* 
ated  to  the  latkf action  of  their  debte  ia  preference  to  oredifeon  cf  iti 
indiTidnal  partners  throogh  these  oqnitiee  among  the  pertaMH  1h«> 
■eUee^  each  right  can  only  oziet  ao  long  as  tiie  partnenhip  ttHU  •«• 
tinnes,  and  ooneeqnently  a  bona  /de  waiver  of  their  eqaitaUe  B^^ 
the  partners  cats  off  the  derivatiTo  eqnities  of  the  orediton. 

PuoBiTT  ov  PAsnTSBsmp  Cbxditobs  hot  Otxrbsaohsd  ST  Moif9i0i  or 
Pabtnbrship  Pboperit  bt  0ns  Pabtvib,  wHBir.  — A  morlg^Bcf  kii 
rights  title,  and  interest  in  partnership  property,  made  by  sa  isdiviW 
partner  to  seoore  an  anteoedent  debt  of  hii^  tiumgh  with  the  oosuntii 
the  other  partners,  will  not  overreaoh  the  general  Uon  of  the  psiian^  * 
the  priority  of  partnenhip  creditors. 

Teavsfsr  bt  InsoLTKirr  Pabtitbrbrip  ov  Aii.  m  Abbkb  arbb  Dnnuh 
noH  Void  as  aoaikbt  its  Obbditobs,  whbv.  — Althon^  after  the  da* 
solution  of  a  partnenhip,  even  though  made  insolvent  by  the  lib  m' 
transfer  of  all  its  assets,  the  onditon  cannot^  as  a  genetal  nK  ^'^ 
the  property  into  the  hands  of  the  purchaser,  yet  this  is  trne  eslj  vhert 
the  tnnsaction  has  been  in  good  faith,  and  not  for  frandnlent  parpom 
If  sneh  transfer  is  frandnlent,  it  is  void,  does  not  affect  the  righli  ol  thi 
partnership  cnditors,  and  does  not  place  the  property  beysad  tbar 
reach. 

T&TTST  ESTATB  OF  TkUSTEB  OV  EXPBBSS  TBUffT  DbSCBNDS  TO  HO  VWUM*^ 

Rkpbkskntativb.  — Upon  the  death  of  a  trustee  of  an  eirpress  trail  d 
personal  property,  the  trust  estate  descends  to  hia  personal  rsprsMsti' 
tive,  and  an  action  affecting  the  trust  estate,  pending  in  hia  owe  aaM 
at  the  time  of  his  death,  may  be  revived  and  proseonted  in  the  naais  a 
his  executor  or  administrator,  where  it  does  not  appear  that  a  sscosnv 
has  been  agreed  upon  or  appointed. 

BQUTTT  — CRBDTfOB  BOUKD  TO  RbDUOB  HU  DbBT  TO  JUDOMBIVT  BOOtl  Iv* 

▼OKOro.  —  As  a  general  mle^  before  a  creditor  can  invoke  the  sid  ol  • 
court  of  equity,  he  must  reduce  hia  debt  to  judgment^  and  ezhasst  ui 
legal  nmedies,  but  where  a  number  of  the  dentands  held  by  a  phastii^ 
who  is  the  assignee  of  the  creditors,  have  been  reduced  to  judgmest,  the 
court  thereby  acquirea  juriadtction  of  the  subject-matter,  and  may  pi*- 
eeed  to  do  full  and  complete  justice  between  the  parties,  and  dispoi*  •' 
the  whole  matter  before  it. 

JVDQHBNT,  ACCEPTANOB  OP  NOTX  OP  PaBTNBB  lOB,  MOT  RrLBASB  OV  PlBrSEB* 

SHIP,  WHEN.  — The  release  of  a  judgment  against  a  firm,  and  the  aoeept- 
ance  of  the  individual  note  of  one  of  the  partners,  doee  not  rdsass  tb« 
partnenhip  from  liability,  in  the  abaence  of  any  proof  that  he  iateodfd 
to  releaae  it. 
pLBADiNoa,  Amxndmkmt  OP,  SHOULD  BE  Allowbd,  WHBV.  — It  Is  prop«  ti 
permit  a  petition  to  be  amended  so  as  to  make  it  correspond  with  cbsagv 
that  have  occurred  aince  the  commencement  of  the  aail^  and  Is  d^ 
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amr  pirtitt  to  bo  bnm^t  in  who  hmw  booome  intarooted  in  tbe  prop- 
cHj  io  ooBtravonjTc 

biwnL— Gmnoft  vor  Bwugrip  sr  Gladiiiio  Suaplui  iv  Fobmlos- 
m^  WHBU  —A  eroditor*  by  oUaming  o  sorploo  orinng  from  the  fore* 
dome  of  a  deed  ol  troot,  will  not  be  estopped  from  queatioQing  its 
fibdHj^  on  tfao  groand  that  it  was  made  in  frand  of  creditors,  when  the 
objestiaa  b  nbed  bj  ooo  who  was  a  par^  to  the  fraud. 

ivBMOifiOi^  CUDiTOE  BiTXiTLBD  TO,  WHBM.  —-A  creditor  who,  in  order  to 
ptmrra  bio  ofwn  aeourity,  ia  compelled  to  pay  a  prior  enonmbranoe,  held 
by  aaotiier  ereditor*  will  be  anbrogated  to  the  rights  of  saoh  creditor,  to 
tte  eztsat  neoooMry  for  bia  own  protection. 


A  P.  Dff&Tf  tor  the  AppellantB. 

VaUi  Beyimm  and  Jtrnph  8.  Laurie^  for  the  reepondent 

Magfablahb,  J.  This  is  a  suit  by  plaintiff,  as  administra- 
tor of  the  trustee  of  certain  creditors  of  a  dissolved  partnership^ 
eompoBed  of  Mitchell  and  Robertson,  to  subject  to  the  payment 
of  tbdr  debts  certain  property,  formerly  held  by  the  partner- 
tlupibnt  which  had  been  transferred  to  defendant  Kilgour,  an 
indiyidaal  creditor  of  Mitchell,  for  the  satisfaction  or  security 
of  his  debts. 

AboQt  the  1st  of  September,  1881,  Mitchell  and  Robertson 
eatered  into  a  partnership.  At  the  time,  Mitchell  owned  a 
thirty  years'  lease  upon  a  lot  in  the  city  of  St.  Louis,  upon 
whiob  the  People's  Theater  was  situated.  The  lease  was  in 
the  name  of  Mitchell,  and  the  theater  had  been  built  for 
him  dming  the  year,  under  the  direction  and  supervision  of 
BobertsoQ,  who  had  advanced  a  part  of  the  money  therefor* 
On  the  15th  of  September,  1881,  in  settiement  for  the  money 
tdvanoed,  Mitchell  conveyed  to  Robertson  an  undivided  one 
third  of  this  property,  the  express  consideration  being  thirty- 
five  thousand  dollars.  This  leasehold  and  buildings  consti* 
tuted  all  the  property  of  the  firm.  Previous  to  the  forma- 
tion of  this  partnership,  defendant  Kilgour  had  loaned  to 
Mitchell,  at  different  times,  sums  which  then  aggregated 
twenty*five  thousand  dollars,  about  twenty-three  thousand 
dollars  of  which  had  also  been  used  in  the  construction  of  the 
theater. 

Oa  the  23d  of  September,  1881,  Mitchell  made  to  Kilgour 
I  mortgage  on  aU  his  '*  right,  title,  and  interest  **  in  said  prop* 
^1  to  secure  the  twenty-five  thousand  dollars  indebtedness 
doe  to  him.  This  deed  was  not  recorded  until  May,  1883,  and 
BobertsoQ  had  no  notice  of  it  until  then. 

On  the  18th  of  October,  1882,  Mitchell  and  Robertson  made 
ft  deed  of  trust  to  Wolf  and  Gapin  to  secure  a  partnership  deb^ 
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for  thirty-fiva  thousand  doUfum  for  money  borrowed  from  de- 
fandant  Rea.    This  deed  was  at  once  recorded. 

April  28,  1888,  Mitchell  made  to  his  mother,  Babecea 
Mitchell,  a  mortgage  on  his  **  right,  title,  and  interest "  in  the 
property,  to  secure  a  note  for  an  individual  indebtedness  to 
her  for  ten  thousand  dollars.  This  note  was  subaequaotly  as- 
signed to  Eilgour. 

During  the  partnership,  the  firm  borrowed  considerabls 
sums  of  money  from  the  Franklin  Bank  of  Cincinnati,  by 
means  of  the  accommodation  indorsement  of  Kilgour.  At  the 
dissolution,  this  indebtedness  remaining  unpaid  amounted  to 
two  thousand  to  four  thousand  dollars. 

In  June,  1882,  in  settlement  of  partnership  balanoes,  Miteh- 
ell  conveyed  to  Robertson  an  additional  one  sixth  of  the  prap» 
erty,  thus  making  their  interests  equal. 

The  firm  having  become  largely  indebted,  some  of  the  debts 
having  been  reduced  to  judgments,  and  being  unable  to  pay 
on  June  17,  1884,  Robertson  conveyed  by  quitclaim  deed  to 
Mitchell,  and  on  the  fifth  day  of  June,  1884,  Mitchell  conveyed 
by  quitclaim  deed  to  Elilgour;  the  former  of  these  deeds  wss 
recorded  July  22,  1884,  and  the  latter  the  next  day. 

Under  the  contract  of  sale  by  Robertson  to  Mitchell,  the 
latter  assumed  the  payment  of  the  partnership  debts.  Ths 
additional  consideration  was  nine  thousand  dollars,  which 
was  divided  into  four  notes  of  eighteen  hundred  ddlan  each, 
which  Kilgour  indorsed.  Prior  to  the  delivery  of  the  deed 
from  Robertson  to  Mitchell,  the  judgments  standing  against 
the  partnership  and  against  Robertson  individually  had  been 
satisfied. 

By  this  suit  the  creditors  of  the  firm  of  Mitchell  and  Bok 
ertson  undertake  to  subordinate  the  mortgages  and  IntensI 
of  Eilgour  to  the  payment  of  their  debts.  The  various  eredi- 
tors  assigned  their  debts  to  Samuel  Colville,  in  whose  naae 
the  suit  was  commenced.  Colville  having  died,  the  suit  was 
revived  in  the  name  of  his  administratori  in  whose  naois  il 
has  since  been  prosecuted. 

The  suit  was  oommenced  against  Bfitohellt  Kilfoor,  sad 
Mrs.  MitchelL  Pending  the  suiti  the  pcK^erty  was  sold  by 
the  trustees  under  the  Rea  deed  of  trust,  and  Eilgour  pur* 
chased  at  forty-eight  thousand  dollars.  Previous  to  ths  di^ 
solution,  July  19,  1884,  Eilgour  paid  off  one  of  ths  Bsa 
notes,  amounting  to  ten  thousand  dollars^  which 
by  the  deed  of  trust  to  Wolf  and  Capin. 
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iag  Baty  Oapin,  sod  Wolf  fivrUoty  the  prayer  bfing  to  apply 
ibe  nnrpliiB,  if  any,  after  tha  tniaW«  Sftle  to  tbQ  payment  of 
the  ^^Mw^g  of  plauitiflL 

The  procaeda  of  the  eale  ware  paid  in  m^tieiiictioa  cff  tb# 
Bet  deed  of  trusty  tuenty-eeven  thoqaaqd  dcAI^kna^  APd  ihe 
•wploii  kas  ezpanaea  of  the  fuii%  wae  paid  to  Kilgoar,  fod 
applkd  by  him  in  aatiafiustiofi  of  the  iadividiuU  ddbta  Qwlf^g 
UmlqrlGtohelL  Wolf  and  Capin  took  iroin  Ki)gOTir  a|i  ||i* 
denm^^rbig  hood  before  the  money  WM  piUd  Mm*  Qf  tl^o 
partoenhip  demnnda  bald  by  plaintiff^  eMie  had  l^im  T^^?^ 
to  jiidgiBent%  and  some  were  simple  eontitaet  debtP* 

The  moat  important  contention  on  tbe  part  of  pleintiflb  iSi 
that  the  mortgagee  made  to  Salgoor  and  Mrs.  MitoheU  by 
IGlehell,  ma  of  the  partnera,  and  the  qnitclaiw  deed  ma^e 
by  Mitohell  to  Kilgaiir  to  secure  individual  debto  of  Vito^ell, 
weie  void  as  against  partnership  amditora.  Th^y  were  so  M4 
by  the  eirenit  oourt  Other  less  important  questionil  (uce  ip« 
▼olfsd. 

L  It  is  well  settled  in  this  stoto,  as  well  as  in  oth^r  jufih 
<lieiienB|  that  oae  partner  cannot  transfer  tbe  pfirtpership 
iHopeify  for  the  aatis&ction  of  his  individual  debt  without  thf 
conaent  or  acquiescence  of  the  other  partners.  ISacb  partner 
has  the  right,  in  equity,  to  have  the  property  of  the  firm  ap- 
plied to  the  payment  of  the  partnership  debts.  Through 
these  equities,  among  the  partners,  firm  creditors  deriye  tbo 
right  to  have  tbe  partnership  assets  appropriated  to  the  satisr 
lactioB  of  their  debta  in  preference  to  ereditora  of  the  individ* 
eil  partners.  The  rights  of  the  firm  creditors,  being  derived 
thioogh  the  equities  of  the  partners  among  themselves,  can 
necessarily  only  exist  so  long  as  the  partnership  itself  con- 
tiases.  It  naoessarily  follows  that  a  bona  fide  waiver  of  their 
equitable  righto  by  the  partners  cuts  off  the  derivative  equities 
ef  the  eroditoia.  These  principles  aie  announced  in  the  fol* 
levisg  recent  dedsiona;  £f«xtoie  v.  ^ndstvon,  06  Ho.  881,  and 
eases  cited;  HuUkamp  v.  Ifelins  TFo^on  Oe.,  121  U.  &  810; 
fmrpU  V.  FwrrinifUni,  119  Ind.  164;  Pepper  T.  Peck,  B.  L,  Hay 
17, 1890;  20  AtL  Bep.  18;  OoaUey  v.  WeU,  47  Md.  877;  Haf^ 
em  Ihi.  Hadfc  t.  Kkm,  64  Miss.  141;  60  Am.  Bep.  47;  Sieh^ 
man  V.  Abemaihjf,  14  CoL  174;  Carver  Oin  and  Machine  Oo.  v. 
Amaea,  86  Tenn.  712;  4  Am.  St.  Bep.  808;  Woodmaneie  v. 
Alemt,  84  Kan.  86. 

If,  by  hie  mortgages  to  Eilgour  and  his  mother,  Hitohell 
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undertook  and  intended  in  good  faith  to  withdraw  fiom  tbe 
partnership  its  property  for  the  purpose  of  appropriating  it  te 
the  payment  of  his  individual  debts  to  them,  and  BobertaoQ 
at  the  time  gave  his  assent,  or  afterwards  acquiesced  thereto, 
the  mortgages  would  have  defeated  the  rights  of  the  firm  cred- 
itors to  have  the  property  first  applied  to  the  pay ment  of  their 
debts.  But  we  do  not  think  such  was  the  intention  ci  the 
partners,  as  evidenced  by  their  conduct,  nor  do  we  think  the 
mortgages  themselves  can  be  given  such  construction.  There 
can  be  but  little  doubt  that  Robertson  acquiesced  in  the  mort- 
gages after  he  received  notice  of  them,  but  there  ia  aa  little 
doubt  that  he  only  understood  them  to  be  merely  intended  to 
transfer  the  interest  of  Mitchell  in  the  property  that  might 
remain  after  paying  the  debts  and  settling  the  accounts  of  the 
partnership,  and  that  they  were,  and  would  be,  subject  to  the 
rights  of  the  creditors,  prior  and  subsequent  The  mortgage 
itself  only  undertook  to  convey  the  '^  right,  title,  and  interest" 
of  Mitchell  in  the  property.  Aa  between  the  partnen,  each 
had  the  "right"  to  have  the  whole  property  appropriated,  if  | 
necessary,  to  the  payment  of  the  firm  debts.  The  exelusive  j 
interest  of  each  partner  was  only  the  right  to  receive  a  share 
of  what  might  remain  after  the  partneraliip  UabiUtiea  ahoold 
be  settled.  It  Is  therefore  held,  no  contrary  intent  appearing, 
that  the  mortgage  of  partnership  property  of  the  character  of 
that  held  by  this  firm,  made  by  an  individual  member  to  se- 
cure an  antecedent  debt,  though  with  the  consent  of  the  ether 
partners,  will  not  overreach  the  general  lien  of  the  partnen  or 
the  priority  of  partnership  creditors:  1  Bates  on  PartnereUp^ 
sees.  186, 291;  1  Jones  on  Mortgages,  sec.  120;  Iforse  t.  Oboeent 
64  N.  Y.  204;  CofuuU  T.  Frary,  49  Ind.  630;  Ounmngham  v. 
Ward,  80  W.  Va.  672;  Lewii  v.  Andenanj  20  Ohio  St  281; 
Hiwock  V.  Phelp$,  49  N.  Y.  97;  Priegi  v.  OhauUaUf  86  Ma  408; 
66  Am.  Bep.  878. 

That  it  was  not  the  intention  that  these  mortgagee  should 
have  the  effect  of  overreaching  creditors  is  manifest  from  the 
conduct  of  the  parties  in  withholding  the  instruments  ikooi 
record  for  such  a  length  of  time,  and  taking  no  steps  to  fcre- 
close,  though  Kilgour,  who  held  both  mortgages,  was  ftilly 
advised  that  the  firm  was  daily  becoming  more  and  more 
involved. 

2.  It  is  insisted  that  though  these  mortgages  only  had  flie 
effect  of  transferring  to  Kilgour  Mitchell's  surplus  in  the  part* 
nership  property,  after  payment  of  the  debts  of  creditors,  yet 
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the  quitclaim  deed  made  bj  Boberteon  to  Mitchell,  in  Ji4f, 
1884,  co&yeying  to  him  all  the  partnership  property,  had  the 
effect  of  diaeolying  the  partnership^  and  of  ontting  <^  the  de- 
rivatife  equities  of  the  ereditors  to  follow  the  property  into 
the  luuidB  of  EUgonr,  the  vendee  of  MitchelL 

It  is,  as  a  general  proposition,  true,  that  after  the  dissoln^ 
tioQ  of  a  partnership,  even  though  it  may  be  insolvent,  by  the 
Bale  and  transfer  of  all  its  property,  the  oreditors  cannot  fi>l* 
low  the  property  into  the  hands  of  the  purchaser,  but  that 
proposition  is  subjeot  to  the  very  material,  and  often  control- 
Uiig,  qoalificati^m  that  the  transaction  must  have  been  in  good 
fkith,  and  not  for  fraudulent  purposes.  If  these  transfersi 
Yhidi  undertook  to  lodge  the  property  in  Eilgour,  were  fraudu* 
lent,  the  rights  of  creditors  were  not  affected  by  them,  and  the 
property  in  the  hands  of  Ogour  was  not  beyond  their  reach. 
The  question  was  considered  with  great  care  in  the  case  of 
Stitm  V.  iindsTMrn,  95  Ma  881,  and  Black,  J^  speaking  Ibr 
the  oourti  reaches  the  following  conclusion:  ^  With  us  each 
partner  is  liable  for  all  the  partnership  debts.  The  partners 
may,  so  long  as  the  firm  exists,  do  with  their  property  as  they 
M  lit  The  firm  creditors  have  no  lien  on  the  partnership 
property  flv  the  payment  of  their  debts  while  the  firm  con* 
tinues  to  exist  Partners  have  a  right  to  have  the  partner* 
•hip  property  applied  to  partnership  purposes,  but  this  is  a 
s  rjgfat  or  lien  which  they  may  waive.  Hence  the  great  m*» 
jority  of  a4)udioated  cases  are  to  this  effect,  that  all  the  part- 
am  may,  by  their  joint  aot,  dispose  of  partnership  property 
in  liquidation  and  payment  of  a  debt  owing  by  an  individual 
member  of  the  firm.  The  qualification  is,  that  the  transaotioii 
most  be  in  good  faith,  and  not  for  fraudulent  purposes.''  This 
conclusion  is  undoubtedly  sound  in  principle,  and  is  sustained 
by  the  highest  authority:  JItiieioiiip  v.  MMm  Wagon  Co.,  121 
n.  a  810;  CatB  V.  S$aMr$gard,  99  U.  &  124;  CUy  of  Maquo^ 
bte  V.  WUUy^  85  Iowa,  828;  and  the  authorities  cited  under 
the  first  paragraph  of  tiiis  opinion. 

The  question  then  arises  as  to  what  effect  the  conveyance 
of  the  partnership  property  from  Bobertson  to  Mitchell,  and 
from  him  to  Eilgour,  had  upon  the  rights  of  the  creditors.  If 
the  transfers  were  fraudulent,  their  rights  were  not  affected 
thereby;  if  in  good  faith,  their  equities  as  firm  oreditors  were 
fttaaend. 

There  can  be  no  doubt  from  the  evidence  that  at  the  time 
of  the  transfer  of  the  property  by  Bobertson  to  Mitchell,  the 
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firmi  uUI  eMb  miiiAer  ihwreo^  w^re  wildly  Iii8olv«nL  Hei- 
tlitr  #an  it  be  doubled  that  KUfdV  wm  fuUj  aware  of  nieh 
iDtelfenoj.  Mitobell,  in  bis  pviAaie  from  Bobertsoiii  bating 
aasomed  ibe  payment  of  tbe  partnefahip  debta»  the  property 
in  hie  hands  should  have  been  applied  to  that  pnrpoeei  end 
diverting  it  from  snob  purpoee  to  Ibe  payment  of  bie  prints 
debts  to  Eilgooi  raieee  a  very  strong  suspicion  of  an  intended 
frand  upon  Robertson  and  tbe  ftrm  creditor!. 

It  must  also  be  ooncludedy  under  tbe  evidence,  that  EDgoiir 
had  knowledge  of  tbe  transaction  between  Robertson  and 
Mitchell,  and  all  ite  detaila.  It  is  evident  from  all  tbe  eti- 
dence  that  Mitchell  and  Kilgour  undertook  to  so  deal  with 
Robertson  as  to  destroy  tbe  eqoitiee  of  the  firm  creditors  in 
the  partnership  property,  and  divert  it  from  ite  legitimate 
course.  The  transaotioo  must  be  bdd  in  fraud  of  tbe  partoer 
ship  creditors:  Phelps  v.  McN^y^  66  Mo.  554;  Bvlger'w.  iZoie, 
119  N.  Y.  469;  SiafOon  v.  ITeseoeer,  101  N.  Y.  265;  ilmoU  v. 
Hofiemar^  45  N.  J.  Kq.  186;  14  Am.  SL  Rep.  712;  Dotiy  v. 
OiUtyan,  88  W.  Va.  246;  CoMimU  v.  ScoU,  64  N.  H.  414; 
JZoep  V.  Hemm,  15  Neb.  78;  Damd  v.  Birchard^  68  Wis.  492; 
Flaeh  v.  Oharron^  89  Ud.  811.  Some  of  these  autborltiee  hold 
that  the  transfer  of  partnership  property  by  one  member  of 
an  insolvent  firm  to  another,  and  the  transfer  by  the  latter  to 
secure  an  individual  creditor,  is  fraudulent  in  law.  In  this 
ease  we  hold  tbe  transactions  to  be  fraudulent  in  fact 

8.  Upon  the  death  dfa  trustee  of  an  unexpired  truet  (rfpei^ 
sonal  property,  tbe  trust  estate  descends  to  his  executor  or 
administrator:  Hill  on  Trustees,  803;  J7ool  v.  Dwyvr,  47  Mo. 
214.  A  cause  of  action  affecting  the  trust  estate,  pending 
at  the  death  of  the  trustee  in  his  own  name^  may  be  revived 
and  prosecuted  in  the  name  of  his  executor  or  administrator: 
1  Perry  on  Trusts,  sea  843;  Mavliin  v.  ArvMeai^  14  Ala.  7QSL 
Colville,  being  the  trustee  of  an  express  trust  of  personal  picf^ 
erty,  was  authorised  to  prosecute  the  action  in  his  own  name 
(Rev.  Stats.  1879,  sec.  8463),  and  upon  bis  death  the  suit  was 
properly  revived  in  the  name  of  his  administrator,  it  not  ap- 
pearing that  a  successor  had  been  agreed  upon  or  appointed. 

4.  The  general  rule  undoubtedly  is,  that  befere  a  creditor 
oan  call  upon  a  court  of  equity  to  interfere  in  his  behalf  in 
the  collection  of  his  debt,  he  must  show  that  he  has  a  deoiaDd 
certainly  ascertained  by  having  been  reduced  to  a  judgmeot 
at  law,  and  that  he  has  exhausted  all  his  legal  remedies: 
Mulhn  V.  Hemtt,  103  Mo.  639;  Crim  v.  WalUr,  79  Mo.  SS5: 
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Ibwftwyi  T,  Mhtdm  MiStng  Ob>»  96  Ma  64t.  Tthta^&l 
mmm,  9;pt^km  to  tkdmt  wiiicli  an  VKtAj  hgal*  tnd  fiir  tb# 
M&fiBtioD  of  wbioh  tin  oieditor  htm  00  lira  or  eqwUUo 
ehia  opoa  apecifio  proparij.  WUk  tb#  araditon  of  a  part* 
iiulii{K  atriotlj  apeaking^  hava  no  Han  on  Um  aaaeto  of  tha 
imii  tinj  haTo  tha  aquitaUa  right  to  ham  tha  aaaata  ^pppo» 
iNiiled  to  tha  pajrmaiit  of  thair  dabta  in  preteanoa  ta  tha 
oiaditoa  of  tha  iodindtial  paiinaca. 

Ab  has  baan  aaan,  tha  aqoitiea  af  tha  afoditen  wara  not  da» 
ftaiad  bf  tha  oonvayanoa  of  BobartsoQ  to  Mitdiall,  fivr  tha  laap 
8on  that  when  Mitchell  took  the  property,  In  oonaideration 
tfatnsf  ha  aBaonad  the  pajrinent  of  the  partoerahip  debts. 
The  rigfata  and  aqnitiea  of  the  ereditors  to  the  appropriation 
<f  tha  Bpaaific  pioperty  oan  only  be  determinod  and  aniKoed 
bj  piootedingB  an  eqnity ;  bnt  oan  thaae  righta  be  deelaiod  and 
enteoid  in  ona  prooeediBg  in  the  oxerciae  or  original  eqmity 
joifedietion?  It  haa  been  bald  that  under  auoh  oironiailancea 
•s  appear  in  this  caae,  the  aid  of  a  ooort  of  equity  can  be  in* 
y^kiti  ta  lamoTe  ofaatmctiona  from  the  title*  acljiiat  the  equitiea 
hilwean  the  paartiea,  and  subject  the  property  accordingly  cTon 
Mbia  a  Judgment  at  law  has  been  obtained  by  the  creditor: 
OlamT.  Ifofmais  S9  Mick  895;  Can  ▼.  B$amregard^  101  U.  fi. 
BS;  Fsnieroy  «i  Equity,  aeo.  868.  The  weight  of  authority, 
havevtr,  liolda  the  oontimry,  and  requirea  the  demands  oi  the 
enditor  to  be  reduced  to  jodgmento  at  law,  ereating  a  lien 
apon  the  estate,  before  a  court  of  equity  will  take  juriadictioiu 
Wait  OD  nmudulent  Conyeyancea,  p.  120,  aec  76;  Yowng  t« 
#VMr,9  N.  J.  Bq.  486;  Dm^  y.  TaUmadg^  82  N.  Y.467;  Air- 
iA  T.  Uwii,  Freem*  Ch.  806;  £mw  ▼.  Bradford^  18  Ala.  847. 
Withsut  undertaking  to  reconcile  the  conflicting  authoritiea, 
«B  deem  it  sufficient  in  this  oaae  to  say,  that  a  number  of  the 
dcwuids  held  by  plaintiff  huTing  been  reduced  to  judgmental 
the  oeart  thoieby  obtained  juriadiction  over  the  aubject-matter; 
and  ondtr  the  fiamiliar  pnncipla  that  when  a  court  of  equity 
once  acquires  jurisdiction  ofer  the  aubjeet*matter  it  will  pra^ 
Mi  to  do  fuil  and  complete  jnatice  between  the  parties,  wo 
tiost  eonchade  that  the  court  had  juriadaetion  to  dispose  of 
tha  whole  mattor  beCDre  it:  £mI  Estate  8m9.  ImLj,  OMom&m^ 
«  Me.  290;  Aiila  ▼.  Sl  Jeuph  ate.  /as.  Co.  78  Mo.  884. 

5.  One  of  tha  firm  debta  held  by  plaintiff  aa  troatea  had 
)»Mi  tedncad  te  judgment  against  the  partners  prior  to  Rob* 
«rtsoii^  oonve;f)a»ce  to  Mitcheli.  In  order  to  eflbetnajta  the 
tnule  betwsen  Sabertacn  and  Mitchell,  and  with  the  undar«* 
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Btanding  that  tho  partnership  debts  were  thereafter  to  be  paid 
by  the  vendee,  Adkins,  one  of  the  oreditors,  paid  thia  jadgmeot 
and  took  the  individual  note  of  Mitchell  for  the  amoiut  De- 
fendants now  insist  that  taking  the  note  from  Mitchell  consti- 
tuted a  release  of  the  partnership.  The  court  allowed  the  debt 
as  a  claim  against  the  partnership.  We  can  see  no  reason  br 
disturbing  the  finding  of  the  court  in  doing  so.  It  does  not 
appear  that  when  Adkins  released  his  judgment  and  aooeptad 
the  individual  note  of  Mitchell,  he  intended  to  release  the  part- 
nership from  its  liability:  LecAo  v.  Ooode^  67  Ma  126;  AppU' 
ton  V.  Kennon,  19  Mo.  637. 

6.  We  do  not  think  the  court  committed  error  in  permitliiv 
the  amendment  to  the  petition,  making  it  correspond  to  tba 
changes  which  had  occurred  since  the  commencement  of  tba 
suit,  nor  in  allowing  new  parties  who  had  become  interested 
in  the  property  to  be  brought  in.  Amendments  are  fiavored, 
and  should  be  liberally  allowed  in  furtherance  of  justice:  Be?. 
Stats.  1879,  sees.  3668,  8572. 

7.  It  is  insisted  that  by  claiming  the  surplus  arisiiig  from 
the  trustees'  sale,  plaintiff  admitted  its  validity,  and  fiir  this 
reason  the  court  improperly  made  the  decree  in  the  altematiTB^ 
BO  as  to  require  a  sale  of  the  property  in  case  tha  amount  of 
the  surplus  was  not  paid  in  discharge  of  the  olaima  of  plainii£ 
We  do  not  think  that  defendants  stand  in  a  position  to  laisa 
this  objection.  It  appears  on  Ealgour's  own  admission,  thai 
this  sale  was  made  for  the  purpose  of  cutting  out  all  claims  b 
this  suit  All  the  parties  to  the  sale  were  parties  to  the  soil 
when  the  sale  occurred.  The  trustees  and  beneficiaiy  knew 
the  complaint  of  the  creditors.  While  there  is  no  doabt  of  the 
validity  of  the  deed  of  trust  held  by  Bea,  and  that  he  nor  hia 
rights  were  affected  by  subsequent  dealings  between  the  pai^ 
ners  and  Eilgour,  whom  they  were  trying  to  prefer,  yet  when  ba 
voluntarily  comes  in,  and  lends  his  aid  in  the  efforts  of  KB- 
gour  and  Mitchell  to  defeat  the  firm  creditors,  he  will  bane  ta 
bear  the  taint  of  their  companionship. 

The  evidence  shows  that  an  agreement  was  perfeoted  priar 
to  the  sale,  that  the  amount  of  the  mortgage  debts  should,  aa 
soon  as  Eilgour  bought  in  the  property,  be  reloaned  to  him, 
and  a  new  deed  of  trust  upon  the  same  property  taken  ta 
secure  it  The  sale  was,  therefore,  in  its  effect,  only  a  sham, 
and  made  for  the  preconceived  and  admitted  purpose  of  dafaal* 
ing  an  anticipated  decree  of  the  court  Under  raeh  dreum- 
stanoes,  there  is  nothing  inequitable  in  allowing  the  plaintiff 
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dD  the  adrantefet  the  aale  may  giTe  him,  without  bdng  at- 
topped  to  deny  ita  validity. 

8b  Defendant  Eilgoor  inrista  that  he  ahould  be  given  prior- 
ity o?er  the  general  firm  creditors  for  the  amount  of  the  note 
hr  ten  thousand  dollars,  which  was  secured  by  the  Bea  deed 
ef  trust,  and  which  he  paid  off  prior  to  the  trustees'  sale.  This 
claim  is  based  upon  the  equitable  principle,  that  in  paying 
this  Dote,  he  relieved  the  property  from  an  encumbrance  hav* 
ing  priority  over  the  rights  of  partnership  creditors,  such  pay- 
ment being  necessary  to  protect  his  own  interest  in  the  prop- 
erty, and  he  thereby  became,  as  between  himself  and  the 
ereditora,  entitled  to  be  subrogated  to  the  priority  of  the  enoump 
Ixruioe  discharged. 

It  is  a  well-recognised  principle  of  equity,  that  a  creditor, 
who^  in  order  to  preserve  his  own  security,  is  compelled  to  pay 
a  prior  encumbrance  held  by  another  creditor,  will  be  subro- 
gated to  the  rights  of  such  creditor,  to  the  extent  necessary  for 
his  own  protection:  8  Pomeroy's  Bq.  Jur.,  sec  1211;  Aldrieh 
T.  Cooper^  2  Bq.  Lead.  Cas.  228;  Sheldon  on  Subrogation,  sec 
8;  Aam  v.  HaUecl,  88  Mc  876;  Alien  v.  DermoU,  80  Mc  66; 
Wdffy.  Walker^  66  Mc  292;  Orrick  v.  Durham,  79  Mo.  174. 

At  the  time  this  note  was  paid  by  Kilgour,  he  held  MitchelPa 
tabeeqnent  mortgages  on  the  property,  subject  to  the  rights  of 
eiediton,  to  the  amount  of  about  thirty-five  thousand  dollars. 
This  note  Ibr  ten  thousand  dollars,  secured  by  a  prior  deed 
^trost  covering  the  whole  property,  was  due,  and  the  property 
WIS  Kable  at  any  time  to  advertisement  and  sale  thereunder, 
la  order  to  prevent  a  sale,  and  in  order  to  secure  an  extension 
of  time  and  m  reduction  of  interest  on  the  remaining  twenty* 
fife  thousand  dollars  of  the  debt,  he  paid  this  note.  In  doing 
M  he  not  only  protected  his  own  interest  in  the  ^rcfpertj,  but 
alio  that  of  the  firm  creditors.  Under  the  eircumstanoea,  we 
M  no  hsdtanoy  in  concluding  that  he  was  entitled  to  be 
nimhnrsed  for  the  amount  so  paid,  and  interest  thereon  fima 
ioeh  payment,  in  preforenoe  to  the  claims  held  by  plaintiff. 

After  a  earefol  examination  of  the  evidence,  we  find  no  reap 
iOD  fnr  disturbing  the  finding  and  deorse  of  the  eireuit  ooori 
ia  aay  elber  particular. 

lodgment  reversed,  and  eause  remanded,  with  directiona  to 
<^er  a  credit,  as  of  the  date  of  the  trustees'  sale,  to  defendant 
Kilgoor,  or  the  trustees,  Wolf  and  Capin,  for  ten  thousand 
doUiis,  the  amount  of  the  Bea  note  paid  by  Kilgour,  with  In- 


IIMt  ^feiW«i  ihnn  MM  ffiiM  «f  its  ^m«tat  to  «»  dHle  «r  fb 
trorteM*  Mle,  at  the  t»te  the  ramaiiaikil  nttpftid  ooIm  bon. 

l^AiTVHuaap---Un«v9iBMlCoiinrio^At  XnraTimrA&Dnr.— Af» 

knd  lArtner  Eit  ^  rigH  wtihoal  «h«  oolUiiit»  wpreii  or  teplli^^  ^ 
«lbd^  pft^^  to  iiAii  iM  ftiadb  lur  pM>p«(rtJr  U  ftn*  to^ib^  liii  iiaMlii 
Mitos  #flr»«  ▼.  til  PM  ^Vwf  Oi..  4S  Mimi.  415;  SI  Am.  M  Kif^  741;  •»! 
Boldt  •zioiid«d  note  to  Da/dm  ▼•  ^IUmoi^  7  Am.  Si.  B«pi  S77. 

PAVTHBBflHip  —  PEioBirr  ov  pABffmnsHip  CkipnPM>  —  FMlawAlf 
e^tditort  1iat«  a  primary  uid  exoliuiT^  olaim  upon  iha  parteeflshxp  amill  if 
a^  ii^IVteit  ^taer^ip:  Hm»Mf  t.  FM^  103  tfa  78;  It  Aa.  81.  Bi|^ 
MS,  ataid  Hotb  fn  #hibh  «aseb  lo^  odlbottoaf  JDHIIf  r.  AeftusMiidtov  S  Bafb.€k 
46;  4§  AiB.  DeOi  1<IQ»  and  exfeeikded  ante. 

PAKTNmBSHiF^TmAiisraE  or  Aaranoi;  Br  Fnofio  Pat  ImimvaLDBA 
—  Tba  tnmafar  of  parteenhip  propeiij  by  tiM  oopartoera  to  pay  iadintal 
debta  is  'fraadulent  aad  vo^d  aa  \o  orediton  of  ^ha  firm,  vnloaa  ik  waa  aolfw^ 
kaii  hkd  rtficiottt  prdpetty  to  flitbf^  ift  d«Mr.  AniM  ▼.  Jiiim'mili,  • 
n.  J.  Bq.  186;  14  Am.  9fc.  Bbp.  H%  U»d  nMo;  ^TiB  ▼.  Vfttftt^  64  Aik.  Mfc 
But  sneh  a  traaif ar  may  ba  mada^  proTidad  H  k  dooa  in  good  faith  wmA.  vilh- 
oiEt  ftaod,  aad  la  Dot»  aa  to  any  of  tha  partiiar%  obooizioaa  to  tba  atatataaodasi 
▼olantary  bonTeyaaoea  by  inaohront  dabtora:  MUimm  ▼•  XfOeoi^  67  Ga.  SI 

JTBtm^  —  WBdrBsn  Taotrr  ISsrrAtk  DtsducDs  to  PsbsomIl  &kpmMBlR&- 
nvx  ^k  TkusriEft:  84a  aiVe6da&  note  to  ffV^r  ▼•  Betriiiff,  19  Am.  8L  Bif^ 
29a 

Obbdit6I»'  Soni^NBaiHnTr  Mk  Jinwimnr  Bifvtei  lUooBf  oiv  h 
"■AD  TO  EQUirr,— A  rotaro  of  mUla  bona  oa  a  Jndgmaot  ia  aoffiaiaQt  ofl* 
daiioa  of  inability  to  saoura  paymelit  to  aatboriaa  a  raaort  to  oqoity  to  lamk 

troperty  fraudulently  dia^diad  of  bjr  a o^aditor:  AiteY.  0b6^29aCM; 
S  Ate.  St  Rep.  7i2.  If  creditdrb  baVO  oMUnad  ifanard  Jnilkniaiiila  ^pibot 
a  dabtor^a  aatsta,  bnt  oaanot  taka  oot  asaeiitloB  on  aoooaiit  tiif  hia  dmih.  «i 
Inrthar  prooaedioga  at  law  aia  naaeamry  to  antitla  tham  to  aaak  aqaitdbk  ia> 
liaf  against  a  fraudulent  grantee:  Xfoas  ▼.  iTarnqr,  96  Mo.  83;  6  Asa  8L 
kepu  17,  and  nota.  A  eraditor  moat  bare  proseontad  bis  claim  fo  JadgBMl 
la  io  real  proparty,  and  to  jndt^mant  nnd  aKOoiitlon  afe  to  paitoMd^^NpWfy, 
baforb  bo  aan  qil^atiun  bis  dabtor^'dii^orftlon  of  proparty  fat  b  ooortof  aqoiiyi 
Pom  ▼.  Spaek,  96  Fla.  44Z  Tba  iasoaaoa  «f  mn  axaantimi  and  ita  lotann- 
aatisfied  is  a  snMoiant  exbanation  6f  1ml  ramadiaa  to  Jnatify  tba  bri^giagef 
a  creditor's  init:  ^dpkimr.  Joifo^  78  Wis.  448. 

'Si^BBteATiolr  ~  IDocTUirs  oi ,  mooi  Apnito.  *1Co  Joatlfy  iSbk  apjhafinfc 
of  tbis  OMviaK  n  i^tiiob  btMluM  pkidlk  dllM  dtb  t6  a  Udkd  ptefei^ 
payment  of  irMeb  an<Ahar  panon  was  pri—fgjrmbK  ^i^  ^  ^flilg  ^^ 
most  ba¥0  aoted  ondar  eompnlaion  %o  aava  Maulf  from  loaa:  Og^^.  Wmit 
126 ind.  241;  21  Am.  St.  Rep.  298^  and  aotai  ObvfaT.iMBMi^lfSUtil 
JMo  ▼.  Jiaw*,  126  Ind.  188. 


% 
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State  «  Abmt loira 

CM  Itatein^  Mb] 
iiL  UkW'^YwaMKiATnm  W9  Uanmknom  m»  CavwuMni 

8vvnonBR.»»l%tt  wriioatioii  to  mi  infonDaliott  eliargiii|rft 
«&tt^  liWSi  wakcamk\  whoM  tha  fiMto  aA  steM  tl»  bft  ti^«  to  ikt 
^MkAi\  tefc  kbovla^  itaa  belixrt. 

DnuQciT  D  ImoniATiov  iok  MisDnoAVOB,  voo  Latb  ivm  VntBtdr 
iDRABBQBraonovoi'.— It  btooUto  ftftor  Twdiot  to objeet  to daplU 
«i^  m  an  inf ormaftioB  for  a  AMlMiMior. 

iMgnmjaum  lom  GuMnrAL  Iabkl  SvmcmiT  wrniovT  Obaboiho  Wol* 
fVL  IB1>  ikuibliM  WttnuTiOfi^  irBtt.<^?nNM  an  kifamiiltoii  for 
criniiial  libel  diargoo  that  the  aeooMddidwfllfoUyaiid  maHeiotioly  liM 
aad  defame  the  prooeonting  witoeH»  hj  oendiiig  to  her  through  the  mafla 
m  *«Md|^  wHk  toiMa  UMflu  todteMMiti  Ifttoeoa,  ft  io  ooffioleiit^ 
■iftti^gh  it  doee  am  ohafga  that  the  latUr  oprnphitoad  of  wae  wiUfnUy 
aad  walioiiwitly  pabliihid. 

InDnunov  loa  CBmnrAL  Lnn.  mm  DtMtetti  Hhoiimi  ILkiraB  Ocm* 
fiAXKib  6t  n  PiRSb  fBfeBiDl.  — Aa  lalbmirttMi  for  Mlaiiiiid  Ubd 
I*  AiDdH^  tItfMgh  llie  AMdl  aA  MHFt^afe  with  Khokmo  tnMw  prtoted 
ha  ft  k  Aot  dtf eetlva  bodMae  toe  tibel  aa  oet  aat  in  it  by  paettog  tha 
ir^giaal  aaTohipe  thoma  and  aiaking  it  a  part  toereof^  instead  oi  In* 
aertiag  it  in  writing. 

Wntuom  'AMr  rtOBOogik  Hixl  witt  Wobm  **B41»  Dmt  OatiMnaii 
AatOMt"  <AlTift  lAML.'-Itii  a  libel  to  nad  thnni^  tha  anifl  «A 
hAvi^  fitotod  «a  it  in  larga  lattoca  the  woide  **Bed  Debt 


Amnor— PnnroiPAL  ftHronnBUi  OaninriLLT  tbm.  Aora  oIp  Wli  Aonri; 

r.  — Whore  it  appotto  that  Hie  defondluit,  in  a  prootoatian  for 

libU  ftr  toadink  iH  «iTakipa  with  libdoDi  matter  printed 

Ihrengh  tbeomfl^  bfl^^yed  the  egani^y  that  aant  it  with  knowl- 

af  ito  method^  and  refaeed  to  stop  ito  prooeedings  aftor  haviog 

to  belioTO  it  was  mnding  ihe  libelous  matter  to  the  protectfting 

aitnoes,  he  will  be  reeporisIUo  fflr  tSie  note  of  the  ageaey. 

SmiisNS&i  PaaMo  ntva  lapoali  AfiAa,  Amtumnunft  ov.  —  The  paMih|^  <df  a 

ol  «n  earabpa  aaatohiihg  UbUoas  maMer  into  the  inlormatioa 

daetraj  Ito  aharaator  as  original  eridenae  or  aflSMt  ita  admia* 

aibili^. 

%HAr  fttbttooinia  Ifmrito  Owao  Bivtt  Mt  AmnmottM, 
Hkkk.  -*fii  k  ^piiMMnm  for  arimlnal  libel  lor  aoadi^  tfaroogh  tha 
tfrilp'adHMatod  to  Hm  pioaitni>hM|  witnaa%  aa  oaTolope  wito  the  worda 
••Bad  Uabt  CMletoiBg  Agaaay  "printed  thareon»  aridaaoe  that  the  proe- 
aonting  witoeaa  owed  aome  deb»to  toperaona  other  than  the  defendant  la 
aat  admiaaible  for  the  defense. 
Itar  tiftiQilk  H^  kiA%  itmm  Vaot  it  Paoaadunov  wa  Lia».^<Ia  proa- 
toaHtifc  torlfti^  niider  thaaaastitoUoaaf  Mieeaa>i>  the  jaqr  arajadfea 
af  tim  laar  aa  w^l  aa  of  the  faeti^  and  are  not  reqaired  to  aooept  Uie 
of  the  eonrt  aa  oondnalTe;  and  iha  Ooort  may  ao  Inatraot 


MIor  of  JmaoMXj  80^  1888,  referred  to  in  the  opinion, 
vntAen  bj  tin  pioBeoutrix  to  the  aoouaed,  in  which  she 
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denied  her  indebtedness  to  him,  protested  agidnst  the  sets  of 
the  agencji  and  warned  him  that  if  he  oontinoed  in  the  ooarw 
he  was  pursuing  it  would  be  at  his  cost  His  repljr  thereto  is 
as  follows:  ^We  differ  in  opinion  on  this  aocoont.  When 
paid  I  will  stop  the  agenoji  and  would  advise  you  to  pay  it  at 
once,  and  avoid  further  trouble.*'  Other  facts  are  stated  in 
the  opinion. 

Oewrge  Rcbertion^  for  the  appellant. 

John  M.  Woodf  attamey^g^neralf  and  Charlm  Jtfl  JTiqrfoiii  ftr 
the  state. 

Oantt,  P,  J,  The  appellant  contends  that  Tariont  enois 
were  committed  in  this  trial,  and  they  will  be  noticed  in  tbe 
order  in  which  he  complains.  His  first  assignment  is  tbe 
insufficiency  of  the  information.  The  rerification  is  claimed 
to  be  bad,  because  the  prosecutrix  only  swore  that  the  ikels 
stated  were  *^  true  to  her  best  knowledge  and  beliel"  This 
was  ruled  otherwise  in  the  recent  decision  of  this  court  in  SUU$ 
T.  Bennett,  102  Ma  856.  It  is  next  said  that  the  information 
is  bad  for  duplicity.  This  objection  is  raised  for  the  first  time 
in  the  motion  in  arrest  There  are  Tarious  methods  for  tak- 
ing advantage  of  duplicity  in  an  indictment  or  information. 
A  motion  to  quash,  a  demurrer,  or  motion  to  compel  the  stats 
to  elect,  will,  either  of  them,  correct  this  foult;  but  it  is  al- 
most universally  held  that  it  is  too  late  after  verdict  to  nuike 
this  objection  in  a  motion  in  arrest  in  a  misdemeanor:  1 
Bishop's  Crim.  Proc.,  sees.  442,  448;  Cammontpeabh  r.  TeiAf 
20  Pick.  866;  Wharton's  Crim.  PL,  sees.  256,  70a  Hm  emiss 
was  heard  on  the  charge  of  libel,  the  evidenoe  confined  to  tiial 
offense,  and  the  instructions  all  had  referenee  to  that  wiad^ 
meaner.  We  cannot  see  that  any  substantial  fight  of  the 
defendant  was  violated  in  this  respect  in  overmling  the 
in  arrest  The  matter  complained  of  was  at  most 
plusage,  and  this  defect,  if  any,  was  eured  hj  ear  ilntali  of 
Jeofails:  Sec.  4116,  orR.  8. 1879,  sec.  1821. 

Equally  groundless  is  the  objection  that  the  infiiniialiMi 
did  not  charge  the  matter  complained  of  was  ^  williUly  ^  or 
^  maliciously  ^  published.  It  distinctly  alleges  tt«l  dsted- 
ant  "did  willfully  and  maliciously  libel  and  ilAiM  Uia 
prosecuting  witness  by  sending  the  said  envelope  with  Us  In- 
dorsements through  the  mails,''  etc.,  and  is  suflldeBt^ 
ing  to  the  most  approved  precedents.    The  defondant 
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folly  informod  by  U  of  the  natiin  aod  oharaetelr  of  the  offeiiBe 
with  which  he  wae  ohargedi  and  after  all,  thie  is  the  great 
object  of  an  inlbrmatioii  or  indiotment. 

It  it  next  urged  againtt  thia  informatkm  that  it  does  not 
cootain  the  written  aDegationa  of  the  libelooa  matter  oom- 
jdained  oL  Any  one  reading  the  information  in  thie  cauae 
would  be  at  a  loea  to  nnderatand  thia  objection.  Aa  a  matter 
of  &ct|  the  point  made  in  argnment  waa  not  that  it  waa  not  in 
writing,  bat  it  waa  not  written  by  the  proeeonting  attorney  at 
the  dme  the  remainder  of  the  information  waa  drawn,  but  the 
original  enwelope,  or  at  kaat  that  portion  oontaining  the 
alleged  Hbel,  waa  paated  in  the  infonnaticHi,  and  made  a  part 
tbereot  Learned  ooonael  for  defendant  aeem  to  think  that  it 
waa  nry  material  who  did  the  writing.  Tliia  point  is  entirely 
too  tifthnical  to  be  eeriooaly  entertained  in  a  conrt  of  justioe. 
Beddoi  tbeee  apeoiflc  objections,  there  ia  a  general  aaaign- 
ment  of  error  thai  the  information  doea  not  charge  an  offense 
onder  the  statnte.  This  information  is  drawn  under  section 
3889,  Be?ised  Sutntes  1889  (R.  8.  1879,  sec.  1691),  which 
defines  a  Ubel  aa  follows:  "  A  libel  is  the  malicions  defama- 
tion of  a  person,  made  public  by  any  printing,  writing,  sign, 
pictnio,  representation,  or  efl&gy,  tending  to  proToke  him  to 
wrath,  or  expooe  him  to  public  hatred,  contempt,  or  ridicule, 
or  to  deprife  him  of  the  benefita  of  public  confidence  and 
Kdal  intercourse;  or  any  malicioua  defiimation,  made  public 
M  afimssid,  designed  to  blacken  and  wilify  the  memory  of  one 
who  is  dead,  and  tending  to  soandaliie  or  provoke  his  surriw- 
ing  lelatiwes  and  frienda.'' 

Was  ths  sending  of  this  enwelope  with  these  indorsements 
on  it  the  publishing  of  a  libels  tending  to  expose  the  prosecu- 
trix to  contempt  or  ridicule,  and  bring  her  in  disrepute  with 
her  emidoyera  and  the  public?  We  are  clearly  of  the  opinion 
thatit  was.  The  words  ^Bad  Debt  Collecting  Agenqr "  were 
pn&ted  fai  largCp  bold  type  on  the  envelopes,  and  were  ob* 
rionaly  intended  to  attract  the  attention  of  the  public  These 
worda  must  be  construed  in  the  light  of  the  times  in  which 
^7  are  used.  Similar  associations  had  sprung  up  all  over 
the  ooontrft  nnd  these  devices  were  resorted  to  to  force  debtors 
to  pay  theb  debts.  To  sudh  extent  did  they  go  that  the  con- 
SKM  of  the  United  States  forbade  the  use  of  the  mails  for 
their  distribution.  They  had  become  so  common  that  they 
were  thoroughly  understood  in  the  mercantile  world.  Under 
^  atate  of  affairs,  the  defendant  resorts  to  this  Chicago 
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agen^  tt  Mlliel  tUk  Mit  ^  the  froseentiib   He  wti  in 
notfon  HUm  maehine  fiir  •xtorling  iUs  moMj  from  Imt.  It 
WM  known  that  the  proeeetttric  was  •anuag  ber  U?ing  by  bar 
work  in  the  kurge  and  leqpeniiUe  drj-feods  house  of  Scnggs, 
Vandervoort  and  Bani^.    Aooofding^y^  thete  letteiB,  faor  in 
nnmbefi  ase  diroeted  to  her  in  the  oare  of  her  enplogreii.  All 
the  mail  te  the  empiosrees  of  this  laite  honee  was  put  together 
and  taken  by  the  oarriors  to  the  storoi    There  the  wioos 
derks  wont  to  a  oommon  repdsitorjr  lor  their  midL   So  tint 
the  Sttheoie  was  well  ^Tiaed  le  attact  the  atteatioD  of  thow 
with  whom  she  ww  most  intiasatolj  eonneoted,  and  without 
Whose  n^Mct  and  good  opinion  the  life  of  «  sensitive  woman 
Woinld  soon  beeomn  a  bvrden  tod  unendnraUe^    This  envd- 
ope  M  its  fsoe  was  designed  le  attact  the  aitentios  of  the 
poblio,  and  wikon  tin  piroseetttrix  reoeiwd  these  letten  in  these 
en^^lopes  the  fttet  was  thereb j  pnblished  that  this  siBociatioo 
WOtt  In  oorrespondenee  with  her  Ant  the  porpose  €i  soUeeting  a 
bad  debt;  and  we oamot  shut  ow  ejes  to  the  neoessaryim* 
pfieatioti  that  she  was  a  bad  debtofi  that  she  was  not  in  the 
habit  <rf  paying  her  honest  debtai,  and  wan  onworthf  ef  credit. 
Nor  are  we  left  Sn  donbt  that  this  was  the  pnrpoee  of  the 
assodation.    In  the  letter  wliioh  oame  nnder  eofer  of  thie 
enTelope  the  agency  asks  her:  **  Oan  yon  afford  to  have  the 
poblio  know  that  yon  refine  to  pay  this  bill  f   Yea  na; 
need  credit  again  some  timei  bnt  ns  long  as  this  aeeoont  re- 
mains in  this  unsatisfactory  manner  it  wiU  be  hard  fiar  yoo  to 
obtain  if    In  other  words:  '^  By  meafis  of  this  style  of  pob- 
lishing  yon  to  the  world  we  will  adv>ertise  yon  as  iw worthy 
of  ci^dit*'    Nor  was  this  alL    She  is  warned:   ^'Sboald  70a 
positively  refuse  to  make  any  arraogements  for  a  Uquidatioa 
of  this  olaimi  we  feel  jostified  in  advertiaing  the  same  for  fal« 
in  the  newspapersi  as  well  as  to  send  yon  a  sisiement  r^arlj 
nntil  the  matter  is  settled***    These  regular  commonicatioos, 
if  sent  without  these  libdbus  words  in  large  type,  would  not 
attact  any  attention;  but  received  regularly  in  this  form, 
would  give  a  painful  publicity. 

The  evident  purpose  and  design  of  the  defendant  and  the 
associalion  he  omployed,  nnd  for  whose  acts  ho  is  vospMisihl^ 
in  this  matter,  was  to  publish  tiie  iHroseoutrix  as  a  bad  debtor, 
a  dishonest  person,  who  would  not  pay  bor  honest  ddbta,  and 
to  degrade  her  In  the  eyes  of  IJie  public  and  her  emtloifen, 
and  as  such  was  clearly  libelous,  and  within  the  meamng  of 
the  sUtute:  M^tte  v.  Tutmr,  77  Wis.  286;  90  Am.  St  B^ 
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116;  Amiib  t.  Johnson^  42  Minn.  801;  J^hnMn  v.  Common^ 
wetdik,  ?mn^  May,  1888;  14  AtL  Rep.  426.  The  Uw  will  not 
eoontanince  or  tolerate  this  method  of  ooUecting  a  debt  The 
bote  (hat  the  debt  was  originally  only  $3.46,  that  it  was 
btmd  by  the  statute  of  limitations,  that  defendant  persisted 
in  his  endeavor  to  extort  the  money  from  the  proseontrix  after 
her  protesti  and  the  avowed  intention  of  his  agents  to  publish 
bar  to  the  world,  and  adrertise  this  aooount  for  sale  in  the 
newspapers^  amply  sustain  the  eharge  that  this  was  mali- 
oioQily  done.  To  permit  a  defenseless  woman,  in  this  day  of 
•olightenment,  to  be  thus  perseeuted  would  be  a  reproach  to 
oar  laws:  Ifeols  t.  nomfmon^  149  Mass.  406. 

It  is  insisted  hy  defendant  that  the  court  ought  to  have  sus^ 
taioed  a  demurrer  to  the  evidence.  The  defendant's  own 
letters  of  February  1  and  14,  1888,  both  show  that  he  was 
Awaie  that  this  agency  was  sending  to  Mrs.  Vinoil  letters  that 
ehe  regarded  as  insulting.  She  had  appealed  to  him  to  call 
off  this  agency,  and  he  complacently  informs  her  he  will  when 
ehe  Bends  the  five  dollars.  Qui  /actt  p#r  oliuia,  facit  p$r  se, 
and  this  maxim  applies  in  all  its  strictness  in  libeL  Besides^ 
Baseford,  the  editor  of  the  Ledger,  testified  that  the  defendant 
told  him  he  was  a  member  of  the  Sprague  Agency,  and  in  r^ 
ferring  to  Mrs.  Vincil*s  letter,  he  said  he  thought  she  had  re- 
eeived  a  ^ehromo,''  to  which  he  alluded.  After  believing  or 
thinking  thai  she  had  received  this  style  of  a  letter  from  his 
^ents  or  associates  in  Ohicago,  he  declined  to  stop  them  uup 
lees  she  pays  the  five  dollars.  There  was  ample  evidence  to 
>Q8tain  the  verdict  of  the  jury  as  to  his  knowledge  and  com- 
plicitf  in  originating  and  publishing  the  libelous  envelope. 
The  pasting  of  the  portion  of  the  envelope  containing  the 
libelous  matter  in  the  information,  so  as  to  make  it  a  eom* 
ponent  part  thareof^  was  unusual,  and  we  think  wholly  on- 
n^eeesary;  but  it  certainly  did  not  and  could  not  destroy  its 
clttneter  as  original  evidence  in  the  case;  hence  the  trial 
court  committed  no  error  in  admitting  it  as  evidence. 

There  was  no  ernMr  in  admitting  the  letter  of  January  80, 
1888^  in  evidence.  It  was  admissible  to  show  defendant's 
luQowledge  of  the  means  his  agency  was  pursuing  in  his  be- 
^  end  rf  the  claim  that  the  debt  was  paid;  and  his  reply, 
^tten  on  the  letter  itself,  shows  liis  determinatioB  to  pnsist, 
^withstanding  the  protest  of  Mrs.  Vinoil. 

Kor  did  the  oourt  err  in  excluding  the  evidence  of  Seed, 
Inimons,  Bedell,  and  Mrs.  Harding,  tending  to  prove  that 
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Mrs.  Vincn  owed  them  altogether  some  $18.SQL  Ho  offer  wis 
made  to  prove  her  general  reputation  in  regard  to  paying  ber 
JQBt  debts.  She  was  not  expected,  nor  was  the  state  reqnirsd, 
to  come  prepared  to  meet  and  try  eyery  individnal  daim  that 
might  be  made  against  her.  Bvidenoe  of  specific  indebtediMM 
was  not  admissible:  Wikan  ▼.  Noonan^  27  Wis.  598;  CamphO 
Y.  Campbell,  64  Wis.  90;  Mttette  ▼.  Tuteur^  77  Wis.  236;  ID 
Am.  St.  Rep.  116.  Indeed,  the  &ct  that  after  the  aedooi 
efforts  of  defendant  to  destroy  her  character  as  an  hoosA 
woman  he  could  only  find  an  indebtedness  of  $18.60  against 
her,  in  a  community  where  she  had  lived  tor  many  yean,  k 
rather  a  vindication.  It  is  questionablei  if  admitted|  if  it 
would  have  had  any  appreciable  effect  upon  any  sensible 
juror. 

The  point  made  that  the  court  permitted  the  state's  counsel 
to  cross-examine  the  defendant  on  matter  not  elicited  by  hii 
counsel  in  chief  has  been  careftilly  examined,  and  we  hate 
concluded  that  it  really  amounts  to  nothing  more  than  an  In* 
quiry  if  he  understood  what  Mrs.  Vincil  referred  to  as  insultp 
ing  in  her  letter  of  January  80th«  No  possible  injury  ooold 
come  from  this.  The  court  expressly  ruled  the  counsel  fivr  flw 
state  to  a  cross-examination  of  the  matter  brought  out  by  de- 
fendant, and  none  other  was  elicited. 

The  instructions  correctly  told  the  jury  what  was  nooeasaiy 
to  constitute  the  libel  under  the  information.  The  only  one 
requiring  special  examination  is  the  fifteenth,  which  informs 
the  jury  that  they  are  the  judges  of  the  law  of  libel,  as  weO  as 
of  the  facts,  and  they  were  not  required  to  accept  the  inskmo- 
tions  given  by  the  court  as  being  conclusive  of  what  the  law 
of  criminal  libel  is.  Section  14  of  article  2  of  the  conatitutioQ 
of  Missouri  declares  **  that  no  law  shall  be  passed  impairing 
the  freedom  of  speech;  that  every  person  shall  be  free  to  say, 
write,  or  publish  whatever  he  will  on  any  subject^  being  i^ 
sponsible  for  all  abuse  of  tliat  liberty;  and  that  in  all  suits 
and  prosecutions  for  libel,  the  truth  thereof  may  be  given  in 
evidence,  and  the  jury,  under  the  direction  of  the  oourt,  shall 
determine  the  law  and  the  faof  It  was  to  this  constitiitiQoal 
provision  in  our  bill  of  rights  this  instruction  xefanvd.  In 
Slate  V.  HoMier^  86  Ma  663,  Judge  Henry,  in  diecniwing  an 
instruction  umilar  to  the  one  complained  of  here,  says:  "Tbe 
defendant  asked  the  court  to  declare  the  law  to  be '  that  under 
the  law  the  jury  are  to  determine  the  law  and  the  bots  in  Ihia 
case.'    Section  1694  of  the  Revised  Statutes,  1879,  is  as  id* 
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lowi:  'Li  an  pcosocutions  for  libel  or  verbal  Blander,  the  truth 
thereof  may  be  ftwo  in  evidenoe  to  the  jury,  and  shall  consti* 
tate  a  oompiele  defense;  and  the  jnry,  under  the  direction  of 
the  cQurti  shall  determine  the  law  and  the  fact'  I  confess 
that  I  do  not  folly  eomprehend  the  meaning  of  the  remarkable 
ooodiiding  clause  of  that  section  ^;  and  he  oondemns  that  in- 
itnictioiL  No  allusion  is  made  by  the  learned  judge  to  the 
fafll  of  rights,  nor  to  the  history  of  this  provision  in  our  const!* 
totioo  and  law.  Section  14  of  article  2  of  our  constitution  is 
hot  a  rescript  of  section  1  of  Fox's  libel  act,  enacted  by  the 
Britiih  ParUament  (32  Geo.  UL)  in  1792.  Before  that  act  it 
had  beoome  to  be  the  rule  that  the  judge,  not  the  jury,  should 
decide  whether  or  not  the  publication  was  a  libel.  The  judge 
would  direct  the  jury  to  find  the  defendant  guilty  on  proof  of 
the  publication  of  the  innuendoes,  and  of  the  other  necessary 
Aferments.  But  that  act  declared  and  enacted  that  on  the 
trial  of  an  indictment  or  information  for  libel  the  jury  may 
fiive  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  in  issue  before  them.  This  act  in  full  will  be  found 
in  Odgers  on  Libel  and  Blander,  page  665.  In  the  case  of 
Qsm  V.  SuUivan^  for  seditious  libel,  in  1868,  this  law  was  in- 
terpreted by  Fitzgerald,  Judge,  who  presided  in  the  triaL  It 
ii  reported  in  11  Cox  C.  C.  61.  Among  other  things,  in  his 
charge  to  the  jury,  he  said:  ^The  next  question  is  of  para- 
wnni  importance,  and  it  is  the  one  of  which  the  jury  are 
the  eok  judges,  whether  these  publications  are  seditious 
fibela.  That  question  of  law  and  fiaet  is  intrusted  to  the 
jury  alooe.  I  know  that  some  of  you  have  considerable  ex- 
perience as  jurors,  aud  I  have  often  had  the  duty  cast  upon 
nw  of  addressing  you  as  such.  You  must  have  observed  that 
in  ordinary  cases,  especially  in  the  crown  courts,  the  questions 
^we  divided  into  those  of  law  and  fiust  The  questions  of  law 
are  nsoaUy  finr  the  judge,  and  on  them  the  jury  are  bound  to 
take  bis  direction.  The  questions  <rf  fiact  are  solely  for  their 
determination.  In  this  peculiar  case  of  Ubel  the  law  of  the 
land  aays  the  jury  shall  determine  the  whole  question  whether 
the  publication  is  a  libel  or  a  seditious  libeL  That  power  has 
heen  giTsn  to  the  jury  for  the  purpose  of  protecting  the  invio* 
lable  blessing  of  a  free  and  independent  prees.  You  should 
hear  b  mind  that,  while  you  will  receive  assistance  from  me, 
70Q  are  not  bound  to  follow  anything  I  tell  yon.  Yon  are  tho 
lole  judges  of  law  and  fact.** 
In  Bex  V.  Bunbtt,  4  Bam.  ft  Aid.  181,  Mr.  Justice  Best 
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•aid:  ^  Libel  Is  a  qoettfon  of  law,  and  the  yadgfi  h  the  jiid|i 
of  the  law  in  libel  ae  in  all  other  caaei;  tke  juy  liaving  Um 
power  of  acting  agreeably  to  hie  atatemenl  of  tha  Hw  or  not" 
When  we  remembev  the  origtn  of  thie  promion  in  oxKt  eoneli- 
tution,  that  it  wae  the  raealt  of  the  ape^h  made  by  Lovd  la- 
kine,  in  his  delenae  of  the  Dean  of  Aeapb  in  1784^  a  ^eeok 
declared  by  Fox  to  be  tlie  9neet  asgament  in  the  Engliah  Ian* 
gaage,  and  that  this  epeech  prepared  the  way  for  the  adoption 
of  Fox's  libel  bill  in  1792,  it  is  impossible  for  us  to  view  it  u 
having  no  other  or  difRurent  meaning  than  the  other  proyidoiii 
guaranteeing  a  jury  trial.  Does  not  the  usual  eoostmetioo 
apply  here  as  in  other  cases,  that^  when  foreign  laws  are 
adopted,  and  made  a  part  of  our  code,  the  presumption  ii^  thai 
we  adopt  also  the  construction  already  giyen  by  tha  fcweigii 
courts  where  they  had  their  origin?  As  we  have  seen,  the 
Bnglish  courts  make  a  broad  distinction  in  pioeeentions  far 
oriminal  libel  and  all  other  oases  as  to  the  pronnoe  of  eooii 
and  jury.  The  scope  of  this  opinion  forbids  any  ftirther  elab- 
oration of  the  great  principles  upon  whioh  this  pvoyimtm  u 
founded.  The  argument  of  Lord  Erskine  on  the  right  of  ju- 
ries in  criminal  libel  is  in  itself  a  complete  history,  and  will 
be  found  reported  in  full  in  21  How.  Bt  Tr.  847-lOM. 
Viewed  in  the  light  of  the  history  of  the  constiiutioiial  pre- 
vision, and  the  great  contest  for  the  freedom  of  the  preas  oat 
of  which  it  grew,  and  of  the  construction  given  Fox's  fibd 
bill  by  the  English  jnd(^  did  the  criminal  court  err,  ate 
it  had  fuUy  instructed  the  jury  in  this  oanse,  in  farther 
instructing  them  that  they  were  themselves  the  judges  of  the 
law  of  libel,  as  well  as  of  the  facts,  and  tliat  they  were  net 
required  to  accept  the  instructions  given  by  the  eonii  as 
conclusive  of  the  law  of  criminal  libelf  la  not  this  in* 
struotion,  in  subttaace  and  efiEBOt,  just  wliat  the  oenstitntien 
commands?  and  is  it  not  simply  another  way  of  etaliiig  the 
same  principles  that  were  announced  by  Judge  Fitegenld  in 
the  Sullivan  ease,  svpro,  and  Justice  Beet  in  SeM  v.  Bmri^  4 
Barn.  A  Aid.  181,  vis.,  that,  while  the  judge  niay  aasiat  and 
inform  them  what  the  law  is, — and  it  is  his  dntj  to  do  to^ — still 
they  are,  by  virtue  of  organic  law,  the  final  jndgee  in  a  proee- 
cution  for  criminal  libelf  We  think  eo;  and  in  eo  ddng  we 
conclude  that  the  decision  in  8tat$  v.  JTbisMr,  85  Ha  55S,  was 
decided  without  this  constitutional  provision,  and  its  history 
having  been  brought  to  the  attention  of  this  court,  and  inae- 
much  as  it  is  of  the  very  gravest  importance  that  tbe  constitn- 
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tioDitsdf  sboold  goTern,  W0  tUnk  Jkoei  ▼.  fTMMr,  86  Ifo.  SSS, 
flhoald  Doi  looger  be  fidlowed. 

This  brinp  us  to  the  ooncladoD  thftt  there  afe  no  refenlble 
€mniiB  the  leootd  in  this  oauee,  and  the  Judgment  of  the 
orimiiiil  eonrt  ie  Moordingly  affirmed. 


UMML—CaamMAL — Hau— rri  >om  ALUBonro  IfiALioiomi  PuauoMnov. 
— MalUaai  mtant  is  to  1m  infamd  m  a  ooooloaioii  «f  law  from  th«  pabli* 
«lHiiW«lilMl,iritlu«ienden<Mof  th^trathoC  the  Ubd  «r  ite  paUkation 
for  MM  wanaated  parpoMi  OommomoeaUh  t.  Bkmdkfgt  t  Fi^  KMi  16 
A&DM.214. 

Ldb.— BnrDiao  SaraLOPB  thbodgb  1£ail  with  llAma  Pbihtbd 
muos.^  Sending  a  letter  throogh  the  mail  in  mi  envelofpo  on  which 
mt  pmled  tha  name  of  mi  awMiation  and  the  ftatement  that  it  wm  mi 
«|uiMlioB  for  the  ooUeotioii  of  bad  dahto  is  a  pablieation  of  a  Ubol:  JfaelM 
w,  Tmtri^n  WiM.  236;  20  Am.  81  Bep.  lift,  Mid  aota 

Asoor— PxiwxBAL  wsw  LuBUi  voK  Cbdcoiaii  Aon  ov  Aaavr.— 
A  priMipU  is  eriminally  liable  for  the  aeti  of  his  agent  when  ho  hM  par* 
lu^stod  in  the  aets^  or  has  given  sBoh  assent  or  ooaoanenoe  thereto  as  woald 
ImlieUMmeranyiatho^tofthaaots  OommmmM  r.  mekoUt  IQ  Mel. 
Ml  U  km.  Dm.  43^  and  notsi  see  eateadad  note  to  Aaty  ▼•  i7«tl^  6  Am. 
8i  Bepb  iU^  on  raSifioatton  of  oriminal  aots  of  agent  by  prinoipaL 

Um— Paevmaa  of  JvaT.— The  oonstitation  of  Sooth  OacoUaa  pio> 
tUm  **  that  iaaU  indiotments  for  libel  the  Jaiy  shall  bo  tho  Jadges  of  the  Uw 
aadthsCMtSL*  Hotwithataading  tide  provision,  the  Jadge  b  to  sbargo  il  sa 
thilwref  libd,aadaay  stior  tfassaiaaMybo  refiswed  oaappsali  flMitfw 
%irm  ty  a  g  «|  tt  Ass.  8i  Bep^  en  Mid  artsadsd 
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liimm^  lairtf AMM  Damn  mat  an  Sb  vt  sr  Aaiwaa  n«**A 
hi  AB  aiitian  of  oleolaaiat  avur.  andar  tlia  IflMonfl  aad^ 
by  aaawer  aa  oqnitiUilo  defsassb  and  his  sqaitftss  awy  be  tried  and 
diiaotiy  ia  thai  asiiflab  withotft  batbg  to  tesort  to  aa  fade. 
PMdait  aril  la  saaltT. 

eniT  QoHBisa  ve  aa  Dataavaao  os^  wvaaa  HemiAJwi  Danasa 
er  nr  Eiaumawr.  -«>Ia  aa  aotftsa  of  sjeetmoat^  whsrs  eqaitaUo  da> 
are  iaterpoeect  and  a  trial  ia  had  by  the  ooart  without  a  Jaiy«  if 
ae  aioeptiona  lo  tiie  endsaoe  or  to  tiie  apeolal  flnding  of  the  ooart  are 
la  doslarationi  of  law  are  aakad,  giv«n,  or  fofnssSp  Hie  only 
tha  snprsoM  eeart  to  renew  opoa  affsal  hv  whalhsr  thn  ar« 
jastMed  the  flndiag  and  Jndgment. 
Iai  %um  09  Lan^  Owvaa  Rannai  ar  AoaarriKo  PAav  of  Paaoaam  Oi^ 
WHBK.— Whsrs  an  owner  of  kad  sold  for  tazes»  with  knowledge  of  aO 
thabeta^  aesoptiapart  of  Hm  proeosds  of  the  sale,  ho  thereby  rsoogaifas 
aai  latiOM  its  validity,  aai  oaanot  afterwarda  be  heaid  to  yeelioa  tl 
Aa.  as.  Bar.,  You  XXyil.-24 
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T.  J.  Mymt^  for  the  appellanti. 
Irtfin  Gardofi,  for  the  reqxmdenti. 

Macfablakb,  J.  This  is  a  suit  in  the  usual  form  of  cjed* 
ment  to  recover  possessioQ  of  two  fbrtj-aore  tracts  of  hnd  in 
VernoQ  Coantj.  The  answer  was  a  general  denial,  estoppel, 
and  laches  in  commencing  this  suit 

In  the  plea  of  estoppel  it  is  alleged,  in  snbstancSi  that  tb 
land  in  controversy  was  sold  in  May,  1880,  apon  exeoution, 
under  a  judgment  of  the  circuit  court  of  Vernon  County 
against  plaintiffs  for  delinquent  taxes,  and  purchased  byS.  A. 
Wight,  and  that  defendants  are  in  possession,  and  claim  title 
under  mesne  conveyances  from  him;  that  under  thesheriflTi 
sale  there  was  a  surplus  of  $76.81  after  payment  of  taxeii 
interest,  and  costs,  which  plaintiffs,  being  advised  of  all  the 
facts,  demanded  and  received  from  the  sheriff,  thus  ratifying 
and  confirming  the  sale;  and  that  defendants,  in  purchasing 
the  lands  from  their  grantors,  relied  upon  the  fact  that  plain* 
tiff  had  thus  ratified  the  sale.  Defendants  also  alleged,  in 
substance,  that  plaintiff,  with  knowledge  of  all  the  facta, 
stood  by  for  years  and  saw  defendants  and  their  grantora 
enter  into  possession  of  the  land  under  said  deed,  and  make 
valuable  and  lasting  improvements  thereon,  without  objection. 
The  reply  was  a  general  denial. 

On  the  trial  defendants  read  in  evidence  the  sheriff's  deed, 
and  plaintifi^s  read  the  order  of  publication.  Defendants 
then  offered  evidence  tending  to  prove  the  special  defenses. 
Some  objections  were  made  by  plaintiffs  to  the  validity  of  the 
judgment  sale  and  deed.  The  court  found  for  defendants,  and 
judgment  was  rendered  against  plaintiffs  for  oosts,  and  thej 
appeaL 

1.  The  question  for  first  consideration  is,  whether  the  plea 
of  estoppel,  if  sustained  by  the  proof^  constituted  a  good  de* 
fense  to  the  action  of  ejectment  It  is  well  settled  in  this 
state,  that  under  our  Code  of  Civil  Procedure  a  defendant,  in 
an  action  of  ejectment,  may,  by  answer,  interpose  an  equitable 
defense,  and  that  his  equities  may  be  tried  and  determined 
directly  in  that  action,  without  having  to  resort  to  an  inde* 
pendent  suit  in  equity:  City  of  St.  Lau%9  v.  Sehulenbftirg  Imai- 
6^  Co.,  98  Mo.  613;  Schuster  v.  Sehuiterf  98  Mo.  488;  Attn  T. 
Logan,  96  Mo.  591. 

2.  The  issues  were  tried  by  the  oourt  without  a  jury,  the 
finding  was  for  the  defendants,  and  judgment  was  vsndered 
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aeeordinglj.  There  haTing  been  no  exceptions  to  evidencei 
«r  special  finding  by  the  eonrt,  and  no  declarations  of  law 
haying  been  asked,  given,  or  refusedi  the  ground  upon  which 
the  lindiog  and  judgment  of  the  circuit  court  reBts,  and  the 
Tiew  taken  by  that  court  of  the  facts  beCare  it,  cannot  be  de> 
tennined  There  is  consequently  nothing  in  the  record  for 
this  coort  to  review,  except  to  determine  whether  the  evidence 
JQstified  the  finding  and  judgment:  CwMMingham  t.  Snow^  82 
Ka  698,  and  cases  cited. 

8.  The  next  inquiry  is,  Did  defendants  set  up  such  an  equi- 
table defense  in  this  case  as  would  defeat  recovery  7  It  is  a 
welI<4eoognised  principle  of  the  law  of  estoppel  that  ^  no  per- 
1011  will  be  allowed  to  adopt  that  part  of  a  transaction  which 
ia  iavorable  to  him,  and  reject  the  rest,  to  the  injury  of  those 
from  whom  he  derived  the  benefit ":  Austin  v.  Loring^  68  Mo. 
S3.  It  is  further  said  by  Wagner,  J.,  in  the  same  case:  '^  When 
a  Bale  of  land  is  made,  no  person  can  be  permitted  to  receive 
both  the  money  and  the  land.  And  it  has  been  held,  in  the 
application  of  this  principle,  that  it  makes  no  difference 
whether  the  proceedings  nnder  which  the  sale  occurs  are  void* 
able,  or  wholly  void  in  consequence  of  the  want  of  jurisdic- 
tion. In  21  Smith's  Lead.  Cas.,  5th  Am.  ed.,  662,  the  author 
says  that  when  those  who  are  entitled  to  avoid  a  sale  adept 
and  ratify  it,  by  receiving  the  whole  or  any  part  of  the  pur- 
chaee-mouey,  equity  will  preclude  them  from  setting  it  aside 
fobeeqaeutly,  for  reasons  that  are  too  plain  for  statement '': 
Herman  oo  Estoppel,  sec  1069,  p.  1199;  Nan^on  t.  Jacobs  93 
Va  846;  8  Am.  8i  Rep.  531;  Chau  t.  WiUiavM^  74  Mo.  429. 
The  principle  which  these  cases  illustrate,  and  which  is 
founded  upon  common  honesty  and  good  faith,  is  invoked  in 
this  defense. 

While  the  delinquent  taxes  were  a  lien  and  eharge  on  this 
land,  it  was  also  an  obligation  resting  upon  plaintiffs,  person- 
sDy,  which  good  citisenship  required  them  to  discharge.  This 
they  neglected  to  da  The  land  was  sold  to  satisfy  this  charge, 
and  the  purchaser  paid  the  price,  and  thus  relieved  plaintiffs 
of  their  personal  obligation.  Afterwards,  as  the  evidence 
•howed,  one  of  the  plaintiffs,  acting  for  and  in  the  interest  of 
both,  investigated  the  sale,  discussed  and  considered  the  pro- 
priety of  compromises,  and  finally,  with  full  knowledge  of  all 
the  bets,  accepted  a  part  of  the  proceeds  of  the  sale,  thus  rec- 
ognising and  ratifying  its  validity.  To  permit  these  plaintiffs 
to  aifirm  the  sale,  and  hold  the  proceeds  in  one  hand,  and  to 
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rqect  th«  sabi  and  take  the  land  with  tha  otber,  would  be  an 
encouragement  of  bad  fiuth  which  courte  of  eqoitjr  will  nat 
allow. 

Being  of  the  opinion  that  the  acceptance  of  the  balance  of 
of  the  purchase  {Mice  from  the  sheriflf  constituted  a  ratification 
and  affirmance  d  the  ealCi  it  becomes  unneoesaary  to  consider 
questions  discussed  regarding  the  validity  of  the  sale  and 
deed,  nor  the  effect  of  the  conduct  of  plaintiflBi  in  standing  bj 
in  silence  for  years,  while  the  purchasers  were  improving  Hm 
land.    Judgment  affirmed. 

Kimi'MMiT— Bqeif A»Mi  Darassas  ar.«»lB  «]MtaMiil  wndm  thttod** 
defendant  vomj  vnXL  himMlf  cf  any  •qoitabU  dafeaMs  PrmUm  ▼•  BroBtr,  17 
Wia.  686|  86  Am.  Daa  790^  and  note.  Tba  Mme  rola  aziste  aadar  tiiftNtv 
ToriLoodaaf  1848:  Oraryr.  Chodmam.  IS  N.  T.  fi06|  64  Am.  Daa  806^ aad 
note.  In  Tezia  an  eqoitable  tiitia  maj  be  Mfe  np  aa  a  dafonia  to  an  aoiioa  d 
ejeotoMnt:  NM  r.  Kum,  6  Tax.  88}  81  Am.  Dea.  7401  mekok  w.  Oumm, 
49  Ark.  78b  Sqaitabia  title  aannot  be  ilMfwn  in  dafeaaa  in  efaotOMali  A4 
|M#M  T.  Ofav^  188  UL  842;  g  Am.  8ti  Bey.  881»  and  acK  wilb  dmii  prii 
taaning  that  dootrina  ooUeated. 


StATB   tH    EOKLBB. 
P»  ibaeooai.  «&1 
fiBMranov  WBia  PaoiimoF  ItfAaauaa— lapwrMSOT  ioi^ 

oiBiiT.—- An  indiotmant  for  aadnotUm  andar  a  ptomiaa  of  meniat^ 

wbM  alleges  that  the  dalendaiit  aednoad  the  proeeentrfz 

of  nirtiafteb  h  aattelent  withant  alleging  timt  Aa  ffaaueed  ta 


SuKrofioir-^BTniKiros  AdmiisibIiB  ov  Tbul  foa.— Upon  tbatmlaf  m 
indktment  for  eednotion  nnder  a  promiae  of  marriage^  tho  dnfendint  Wf 
aek  the  proeeoatriz  if  ehe  had  erer  anthoriaed  an j  one  ta  aeoapt 
to  lettla  the  rait. 

SsDvcnoN-^Iv  Psoaioonov  poai  9tsam  veer  PaoTB  Goe» 

PROsacuTUX.-^  In  a  proeeoatioa  for  eedoetioQ  wader  a  pvemim  el  wm^ 
riage,  the  etate  ia  foqaired  to  aUega  and  prora  in  the  iiat  tnetaam  tbi 
good  repate  of  the  proeaontris; 

G$org€  RoberUon^  for  the  i^pellaot. 

John  M.  Woodf  aitom$jf^0n$ral^  for  the  state. 

Thomas,  J.  Defendant  was  found  gniltjr  of  sedoettoQ  wdhr 
promise  of  marriage,  in  the  circuit  court  of  Montfemery  Ooontf , 
in  October,  1889,  and  sentenced  to  two  jmjnf  inqptieonmsnt  ia 
the  penitentiary. 
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t  Hm  ooort  Mounittod  bo  •rror  in  ovfrraUng  ddesda&t's 
aoftn  to  quaflk  fh«  fatdiatraeDt.  II  oluugtd  Uui  defendAoi 
irineel  Ua  ICtdMU  ^«odef  ptomiie  of  niarriage.''  TIuawm 
RdBqiBat,  wHhoat  aTaning  tliat  Ida  Mitchell  piomifled  alao  to 
atfqrUm:  Aoft  t.  Primm,  98  Mo.  868. 

i  Al  tho  oloao  of  tho  ofidoooa  tht  defendant  aaked  tha 
«HDl  to  iiialniel  tho  jmy  to  return  a  verdict  of  aoqoittal, 
whieh  the  ooort  roAieed  to  dO|  and  this  is  assigned  for  error, 
TdalHoheD^tho  proBeontrlz,  tMtified  that  defendant  promised 
to  JIIS117  hoTi  and  that  she  had  intercourse  with  him  solelj 
bsetdsa  he  made  the  promiasi  upon  which  she  relied.  The 
aigUDsnt  ifl^  that  this  taetimony  of  hers  shows  a  bargain  and 
nb  of  bar  tirtoo,  and  fisr  that  reason  the  coort  ought  to  have 
dsdsied,  aa  a  matter  of  law,  that  defendant  committed  no 
afane  imder  tha  eiroamstanoes  detailed  by  the  girl;  and  SiaU 
T.  Amm^  97  Mix  868, 10  Am.  8i  Rep.  849,  is  cited  as  author- 
ity fcr  that  position.  In  the  first  place,  the  report  shows  that 
tbs  muyxdtj  of  tho  coort  did  not  indorse  all  that  was  said  in 
thitcsse.  Two  of  tho  judges  are  marked  as  concurring  in  the 
nsclt  only,  while  one  dissented  ta  Mo,  so  that  the  opinion  as 
an  flotirety  had  tho  ooncnrrenoe  of  two  judges  only.  In  the 
•mod  plaooi  wo  do  not  regard  that  case  as  teaching  the  doo* 
tiins  contendod  fer.  It  is  true,  Judge  Sherwood,  who  delivered 
tts  offadan,  did  use  Tory  strong  language  in  condemnation  of 
sgU  who  would  bargain  her  virtue  in  consideration  of  a  prom* 
m  of  maniago;  but  bo  was  discussing  an  instruction  which 
oodtted  tho  word  **seduoe,''  and  the  instruction  was  con- 
demned solely  because  of  such  omission. 

We  do  not  understand  that  the  learned  judge  intended  to 
lay  down  tho  doctrine  that  if  a  virtuous  girl  should  be  seduced 
hj  lesson  of  a  promise  of  marriage  no  crime  would  be  com- 
adtted.  His  bmguage,  though  vigorous,  taken  with  its  con- 
tttt^  win  not  bear  ttie  construction  defendant's  counsel  gives 
ii  Nor  will  tho  statute  bear  such  construction.  The  lan- 
loaga  is,  that  "if  any  prnon  shall,  under  or  by  a  promise  of 
BiairiagB^  seduce  and  debauch  any  unmarried  female  of  good 
npota^*  ote.  What  is  the  plain,  ordinary  meaning  of  tho 
voids  '^under  or  by  a  promise  of  marriage"?  They  evidently 
Bieai^  by  means,  by  virtue,  by  reason  of  a  promise  of  mar* 
riags.  That  is,  the  man  makes  the  promise,  and  then  by 
oaiog  it  as  a  means  he  seduces  and  debauches  the  girl.  How 
€an  he  use  it  as  a  means,  unless  he  brings  it  to  bear  on  her 
volition,  by  impressing  his  victim  with  the  conviction  that  ho 
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lioiiesfly  Intends  to  oonsammate  ih«  marriageT  BappoM  tht 
testimony  of  the  girl  in  this  case  was  reversed,  and  that  iht 
had  sworn  that  she  did  not  yield  to  the  lostfiil  embraoes  of 
defendant  relying  in  oonfidenoe  npon  the  promise  he  made 
her,  bat  that  she  would  have  submitted  herself  to  him  sny- 
how,  whether  the  promise  of  marriage  had  been  made  or  not| 
will  any  one  contend  for  a  moment  that  defendant  would  hafs 
been  guilty  of  a  crime7  In  that  case  it  could  not  be  held  that 
he  seduced  and  debauched  her  **  under  or  by  a  premiss  of 
marriage." 

To  constitute  the  crime  denounced  by  the  statute  under 
reyiewi  the  female  must  rely  on  the  promise  of  marriagSi  and 
submit  her  person  to  the  other  party  because  the  promise  was 
made.  The  promise  must  be  the  inducement  for  her  ooneeat 
to  the  intercourse.  And  this  construction  of  the  statute  his 
the  oonsent  of  reason,  and  justice  too,  to  support  it.  Granting 
that  both  parties  stand  equal  in  the  momentary  gratification 
of  their  sexual  passions  and  desires,  and  are  equally  anziociB 
to  indulge  "in  the  pleasures  of  sin  for  a  season/'  behold  how 
unequal  they  stand  as  to  the  results  I  The  man  takes  but 
slight  risks  of  losing  reputation  in  society;  the  woman  as- 
sumes the  risks  of  becoming  a  social  outcast^  and  of  being 
spurned  from  society.  He  takes  no  risks  of  physical  or  mental 
pain;  she  assumes  the  risks  of  the  pains  of  pregnancy  and 
maternity.  He  takes  no  risks  of  being  marked  for  the  aoom 
and  contempt  of  his  associates;  she  takes  the  risks  of  car* 
rying  with  her,  before  and  after  she  becomes  a  mother,  the 
evidences  of  her  shame.  He  takes  no  risks  of  being  eneum- 
bered  with  the  fruits  of  their  illicit  commerce;  she  takes  the 
rieks  of  bringing  into  the  world  a  bastard,  which  will,  beddes 
making  her  a  social  outcast,  increase  her  burdens  of  life,  and 
at  the  same  time  operate  to  diminish  her  opportunities  to  gain 
a  livelihood,  and  to  make  another  eligible  matrimonial  alii- 
ance.  He  goes  forth  free  from  pain,  from  shame,  from  loss  ef 
caste  in  society,  from  encumbrance  in  all  respects;  she,  in 
case  of  pregnancy,  is  abandoned  and  left  a  ruined  and  fallen 
woman,  deeply  impressed  with  a  sense  of  shame,  and  spumed 
by  society.  We  cannot  conceive  of  a  more  pitiable  object  than 
a  girl  who,  deceived  by  the  promise  of  marriage  to  the  saaii 
she  loves,  yields  her  person  to  his  embraoes,  and  then  te 
abandoned  to  her  fate  by  her  seducer,  to  bear  all  the  bordsna 
of  her  forlorn  situation  alone. 

These  are  the  burdens  the  woman  must  bear  by  reason  of 
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her  810,  taJlj  parttdpated  in  hj  the  man.  If  the  defendant, 
with  intent  to  eheat  and  defrand,  had  obtained  from  Ida 
Mitchell  thirty  dollars  in  money  or  property  by  deception  and 
false  preienBe,  he  would  have  been  guilty  of  a  felony.  And  the 
fitatuti  has  wiady  provided  that  if  he  rob  her  of  the.  dearafti 
jewel  fhe  posseaees,  by  a  false  promise  of  marriage,  he  shall 
also  be  guilty  of  a  felony.  It  is  no  answer  to  say  she  volun- 
taril/  consented;  so  did  he.  She  offered  to  marry  him  in 
good  faith;  he  promised  to  marry  her  in  bad  faith.  She 
conaented  to  the  illicit  intercourse  confidently  relying  on  the 
defendant's  promise  to  make  her  his  wife,  and  thus  legitimize 
the  poBsible  fruits  of  such  interoourse.  He  plays  a  false  part. 
He  nukes  her  believe  he  intends  to  marry  her  when  he  does 
not  He  makes  the  piomisSi  not  for  the  purpose  of  consum- 
mating the  marriage,  but  for  the  purpose  of  obtaining  her 
consent  to  gratify  his  lusts.  Shall  it  be  said  that  a  man  who 
18  thus  blsCy  and  by  deception  and  fraud  induces  a  girl  to  do 
that  which  bears  such  bitter  fruit  for  her,  and  then  heartlessly 
deserts  and  abandons  her,  shall  be  adjudged  guilty  of  no 
crime?    We  answer  most  emphatically,  No  I 

WhQe  on  this  point,  we  will  take  occasion  so  say,  as  the  case 
will  be  sent  baok  for  new  trial  for  error  hereafter  to  be  noticed, 
that  the  court*0  instructions  were  too  favorable  to  defendant. 
In  the  first  place,  the  court  told  the  jury  that  **  by  the  term 
^sedoced,'  as  used  in  the  indictment,  is  meant  that  a  virtuous 
woman  has  been  corrupted,  deceived,  and  drawn  aside  frt>m 
the  path  of  virtue  which  she  was  pursuing,  by  such  acts  and 
wiles  as  calculated  to  operate  upon  a  virtuous  female.  The 
term  'debauch'  means  oamally  known.''  If  the  words  *'in 
connection  with  a  promise  of  marriage  **  had  been  inserted  in 
this  instruction  after  the  word  ^*  wiles,''  it  would  have  been 
faultless.  But  the  court,  by  modifying  an  instruction  prayed 
for  bj  defendant,  went  farther,  and  told  the  jury  that  ^  if  de- 
fendant promised  the  said  Ida  Mitchell  to  marry  her,  or  that 
he  would  marry  her  by  a  certain  time  if  she  would  permit  him 
to  have  sexual  interoourse  with  her,  and  she,  on  the  faith  of 
snch  promise  alone,  without  being  seduced  as  before  defined, 
did  consent,  and  did  have  such  intercourse  with  defendant," 
thej  would  acquit  him.    This  is  not  the  law. 

Mr.  Bishop,  in  his  work  on  statutory  crimes,  section  688, 
lajs:  ''If  the  marriage  promise  was  the  inducement  to  the 
girl  to  yield  to  him,  rendering  it  void  because  founded  on  an 
immoral  consideration,  it  is  still  sufficient  as  foundation  for 
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this  indfctiMttL*  Mr.  Deity  iwea  this  eaqdHitti  limnay  in 
his  Americaa  CrimiDsl  Law,  seelioa  1S6  a:  **  The  promise  of 
marriage  must  be  the  eonsideratioii,  and  it  mast  be  a  promise 
in  tha  nature  of  a  deceit.''  In  Kenfon  t.  People,  86  N.  Y.  SOS, 
84  Am.  Deo.  177t  the  trial  ooort  charged  the  jniy  that  ^if  joa 
shall  be  fully  satisfied  from  the  evidence  that  the  defendant 
promised  to  marry  the  prosecotriz  if  she  would  have  carnal 
connection  with  him,  and  she,  believing  in  such  promise,  and 
intending  on  her  part  to  accept  such  oflTer  of  marriage,  did 
have  such  carnal  connection,  it  is  a  sufiScient  promise  of  ma^ 
riage  under  the  statute."  In  speaking  ot  this  charge,  the 
court  of  appeals  says:  '*  This  seems  to  me  unobjectionaUe.  It 
is  not  necessary  that  the  promise  should  be  a  valid  and  bind* 
ing  one  between  the  parties.  •  ...  It  is  enough  that  a  prom- 
ise is  made  which  is  a  consideration  for  or  inducement  to  the 
intercourse."  In  Boyee  v.  Peopley  65  N.  T.  644,  the  praoece* 
triz  testified  that  the  promise  of  marriage  was  a  conditionsl 
one,  that  the  accused  would  marry  her  if  she  would  eoosent 
to  an  illicit  connection  with  him,  and  that,  relying  on  the 
promise,  she  consented.  Held,  that  this  was  sufficient  to  bring 
the  case  within  the  statute;  citing  f  snyM  v.  PeapU,  26  N.  T. 
208;  84  Am.  Dec.  177. 

The  supreme  court  of  Indiana,  in  Oaliahan  v.  State,  68  Ind. 
198,  80  Am.  Rep.  211,  held  that  ^*a  promise  of  marriage  by 
means  of  which  a  seduction  is  accomplished,  made  by  the  de> 
fendant  to  the  prosecutrix  on  condition  that  she  will  consent 
to  the  act  of  sexual  intercourse,  is  a  promise  of  marriage  within 
the  meaning  of  section  15,  2  Revised  Statutes,  1876,  page  431^ 
defining  the  crime  of  seduction.'*  The  cases  firom  New  York 
and  Indiana  aro  in  point  in  this  case,  for  the  statutes  of  those 
states  as  to  the  promise  of  marriage  aro  identical  with  oors. 

These  citations  aro  enough  to  show  what  the  general  doo-^ 
trine  is,  and  they  fully  sustain  the  views  we  have  expreased 
heroin.  The  question  whether  the  prosecutrix  yielded  her 
person,  rolying  on  defendant's  promise  made  at  the  time,  aa  the 
inducement  to  the  intercourse,  is  one  of  fact,  and  not  of  law. 
The  fact  that  the  ofier  to  marry  was  made  in  oonsideratioQ 
that  she  would  oonsent  to  carnal  connection  may  be  conaid* 
erod  very  properly  by  the  jury  in  determining  the  infloeoeee 
that  operated  upon  the  woman  at  the  time.  The  prombe  mast 
not  only  be  made,  but  she  must  act  upon  it  in  good  lUth,  and 
be  deceived  by  it;  and  whether  she  aooepted  tiie  piomiee  m 
good  fiaith,  and  was  deceived  by  it^  is  a  question  far  the  jnry^ 
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IifboMi  Ml  tet  tfa«  trial  court  hifornied  the  Jury  tbat  if 
detrndant  sednoed  and  debanohtd  Ida  Mitchell  under  promise 
•f  naniagd  lie  waa  gnilfy.  Thiii  with  the  definition  of  the 
woidi  "^lediioe  "  and  ^  debauch,''  aa  above  noted,  and  with  an 
iDStroeticm  that  the  girl  must  be  corroborated  as  to  the  prom* 
iM  of  mairiag^,  properly  defined  the  offbnse.  The  use  of  the 
wads  **  seduce "  and  **  debauch/'  aa  they  were  defined,  ob- 
viated the  Tery  objectionB  made  to  the  instruction  in  State 
▼.  Bmnty  97  Mo.  668, 10  Am.  St.  Rep.  849;  and  the  giving 
cfthi  modified  instruction  at  the  instance  of  defendant,  above 
noted,  bteijected  an  improper  and  erroneous  element  into  the 
Msii  and  should  have  been  refused. 

We  do  not  wish  to  be  understood  as  non-concurring  in  all 
that  has  been  said  by  this  court  in  regard  to  the  meaning  of  the 
iwd  ''seduce."  We  think  the  interpretation  given  it  is  cor- 
net A  woman  finding  herself  pregnant  has  the  most  potent 
SMtivBS  to  assert  that  her  condition  was  brought  about  by  a 
promisa  of  marriage.  Theee  are  obvious.  She  must  excuse 
tbe  act  to  her  family,  friends,  and  society,  and  we  can  readily 
lee  how  every  consideration  would  impel  her  to  attribute  it  to 
deeeptMNi  and  betrayaL  Hence,  her  teetimony  ought  always 
te  be  closely  sorotinised. 

1  The  defendant  asked  the  prosecutrix,  while  on  the  witness- 
ataad,  on  eroas-examination,  if  she  had  ever  authorised  any 
paisea  to  aeoqpi  money  to  settle  the  case,  or  offered  to  take 
BMBflj  aed  dhmist  it;  and  on  objection  dT  the  state,  she  waa 
aol  reqaiied  or  permitted  to  answer.  The  evidence  shows  thai 
the  prosecuting  attorney  wrote  defendant  that  Miss  Mitehell 
told  him  tesettl#  the  matter  in  any  way  he  saw  fit.  We  think 
theoeort  eommittad  error  in  refusing  to  require  the  prosecutrix 
to  aasvir  the  question  propounded.  The  evidence  of  the  mar- 
riage^ outside  of  the  girl's  testimony,  was  very  meagre  indeed. 
Thia  promise  waa  most  positively  denied  by  defendant  The  girl 
waa  ofer  twenty  years  of  age  at  the  time  of  the  alleged  seduo* 
tioQ,  sad  the  defendant  had  a  right  to  know  what  motives  and 
iaflnsnces  operated  upon  her  mind  in  the  prosecution  of  the 
ttae,  in  order  to  know  what  weight  to  give  her  testimony: 
Wharton  on  Evidence,  sees.  647,  566;  State  v.  Dawns,  91  Mo. 
19.  This  is  a  doae  oase,  and  the  exclusion  of  such  evidence 
probably  operated  to  defendant's  prejudice:  StaU  v.  Thamaa^ 
78110.828. 

4  The  state  la  required  in  a  case  of  this  character  to  allege 
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and  prove,  In  Hhe  firet  inatanoe,  the  good  repute  of  the  &mab: 
8iaU  T.  MeOoBley^  104  Ha  644. 

The  judgment  is  revereed  for  the  errors  herefaibefikre  pointed 
oat|  and  the  oaee  remanded  for  new  triaL 

SiDoonov  mrnia  Pbomiu  of  Mak»taoi»  What  n.'—  Mieto  Vf 
mMJOM  of  a  promiae  to  many  U  oominittod  if  tht  mao  hM  canal  hoAtnmm 
to  wldeh  tho  womaa'a  aaaooft  waa  obtaiiiod  bj  maaiia  of  anoh  pnauit:  hh 
mam  t.  Mft^  SO  Tax.  App.  464;  26  An.  81  Rop.  78fl^  aadaolt. 

anKNJsnnr  — >Kscn8nTT  to  Paofra  Good  OBiaAona  ov  PaoooirRix.- 
Upon  a  trial  for  aadvotioa,  tho  oonal  proanmptum  of  ohaatitj  in  a  weoiaB  dM 
not  aziat:  Aa<t  T.  If  «N%  41  Minn.  IM.  Saa  note  to  i»«i!plf  t.  i>i  An^  I  Abl 
St.  Rap.  871;  nota  to  8tak  t.  Oamm,  87  Am.  Dae.  407.  Tha  ohartify«(tbi 
proaeoatriz  in  aa  aotioii  for  aadnotioii  la  to  be  praanmod  bk  tta  thmm  d 
afridanoa  to  ^t  ooatnuyt  Mmiitn  ▼•  SitUt,  87  Ala.  eft. 


Ex   PABTB   BUSKBTT. 

(UM  MuaoUBi,  eOB.] 

OoHRmnnoaAL  Law.  -*  Wirviaa  not  Bzodbbd  from  DnoLoanro  HiMMor 
OTHUta  Who  bayb  buut  Qambuvo,  whut.  —  Tha  proTiaioo  of  a  iliti 
oooatitntioiii,  that  **  no  peraon  aball  ba  oompaltad  to  taatify  aguait  hni* 
aalf  ia  a  orimiBal  oaaa,"  will  not  azenaa  a  witnaaa  bofoia  a  giaad  Jiiy 
from  diaoloaing  tha  namaa  of  paraona  othar  than  himaelf  who  hava  bMo 
gambling  in  tha  ooontj  within  a  yaar  laat  paat^  wharo  a  atatatt  of  ndi 
atata  pro?idaa  that  aaeh  taatimony  giron  l^  ona  who  baa  hiauilf  Bmb 
gambling  *'ahall  in  no  oaaa  ba  naad  againat  him.*  Hm  pralaeluB  d 
anoh  atatnta  iaoo-aztanalTa  with  thatintandad  to  ba  aflbrdad  by  thi  Ma- 
atitntioB. 

/•  B.  Harrison  and  21  /•  Jones^  for  the  petitioner. 

Macfa BLAHS,  J.  This  is  an  applioation  by  petition  rf  J.  L 
Buskett  for  release  on  writ  of  habeoi  eorput  from  the  costod/ 
of  John  W.  Cooper,  sheriff  of  Phelps  Coonty,  and  fiom  the 
common  jail  of  said  county,  in  which  he  is  confined. 

The  petition  and  attached  record  show  that  petitioner  wai 
summoned  before  the  grand  jury  of  Phelps  County  as  a  witoeee, 
and  was  asked  if  he  knew  the  names  of  any  parties  or  penoo 
who  had  been  gambling  with  cards  or  otherwise  in  Phelps 
County  within  the  last  year.  To  this  questioned  he  answered 
Yes.  Petitioner  was  then  asked  who  they  were  other  than 
himself.  This  question  the  witness  refused  to  answer,  giving 
as  a  reason  for  such  refusal  that  the  answer  would  crlnunate 
himself,  and  '*  would  lead  to  the  divulging  of  evidence  that 
would  convict "  him  of  the  misdemeanor.    The  fact  of  thd 
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rafbaal  to  answer  was  duly  oommunicated  to  the  ooart  The 
coort  dadded  that  the  question  was  proper,  and  that  petitioner 
should  answer,  informing  him  at  the  same  time  that  his  teeti* 
mooy  should  in  no  ease  be  used  against  him.  Still  refusing 
to  aosweri  he  was  adjudged  guilty  of  a  contempt,  and  a  fine  of 
twenty-fiTe  dollars  imposed  upon  him.  In  default  of  payment 
of  the  fine^  be  was  ordered  committed  to  the  county  jail  until 
the  fins  should  bo  paid.  From  this  confinement  he  asks  to  be 
disehsrged. 

PstitioDer  indsts  that  he  was  privileged  to  reftise  to  answer 
the  question  on  the  ground  of  the  protection  guaranteed  him 
bj  seetion  28  of  the  bill  of  rights,  which  provides  that  ^'  no 
person  shall  be  oompelled  to  testify  against  himself  in  a  crim* 
iiud  eause."  On  the  other  hand,  the  state  contends  that  ample 
protection  was  aflTorded  petitioner  under  section  8819,  which  is 
SB  follows:  ^  No  person  shall  be  incapacitated  or  excused  from 
testifying  touching  any  offense  committed  by  another,  against 
tny  of  the  provisions  relating  to  gaming,  by  reason  of  his  hav- 
ing betted  or  played  at  any  of  the  prohibited  games  or  gaming 
devioes,  but  the  testimony  which  may  be  given  by  such  per- 
Km  shaU  in  no  case  be  used  against  him/' 

Petitioner  insists  that  this  statute  infringes  his  rights  un- 
der the  said  section  of  the  constitution,  and  is  therefore  void* 
Waifing  the  inquiry  in  this  case  whether  the  validity  of  the 
judgment  imposing  the  fine  on  petitioner  could  be  inquired 
into  or  impeaohed  in  this  collateral  proceeding,  and  whether 
tn  appeal  or  writ  of  error  would  lie  from  the  judgment,  we  will 
eonsider  the  real  question  in  the  case. 

Petitioner  claims  that  section  28  of  the  bill  of  rights,  pro- 
liding  that  ''no  person  shall  be  compelled  to  testify  against 
himself  in  a  criminal  cause, ''  gives  .him  the  absolute  right  to 
refose  answering  any  question  or  giving  any  testimony  which 
would  either  tend  directiy  to  prove  him  guilty  of  a  crime,  or 
would  afford  information,  or  point  out  sources  of  information, 
which  might  lead  to  fastening  a  crime  upon  himself;  that  sec- 
tioQ  8819  falls  short  of  giving  him  that  full  and  complete  in* 
demnify  against  prosecutions  for  crimes,  about  which  he  may 
be  called  to  testify,  and  which  may  be  indirectly  disclosed 
by  the  evidence  given,  and  that  said  section  is,  for  that  reason, 
in  conflict  with  section  28  of  the  bill  of  rights,  and  is  without 
force  or  validity. 

The  common-law  maxim  which  is  thus  incorporated  in  the 
ooQstitution  of  the  state  has  ever  been  estimated  and  held  as 
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one  of  the  most  aacrod  personal  rights  gnaranteed  tbe  oitizens 
of  this  country  and  of  England.  It  finds  a  place  in  mij 
state  constitution^  as  well  as  in  that  of  the  United  States, 
and  should,  therefore,  leeeiTe  such  liberal  construction  as  will 
secure  to  the  citisen  its  foil  protection  against  inquisatorial 
oppression.  The  right  thus  secured  would  be  but  an  empty 
mockery  if  its  pririleges  oonld  be  impaired  under  a  pretanie 
of  legielatite  regulation. 

It  becomes  proper,  then,  briefly  to  inquire  into  the  extent  of 
the  privilege  thus  aooorded,  in  the  absence  of  any  ataUitorj 
protection,  and  see  what,  if  any,  rights  are  infringed.    In  Peo- 
pie  ▼.  KMy^  24  N.  Y.  74,  Denio,  J.,  in  oonsideriug  a  like  pro- 
vision of  the  constitution  of  New  York,  says;  **  The  histo^  of 
England  in  early  periods  furnishes  abundiant  instances  of  un- 
justifiable and  cruel  methods  of  extorting  confessions,  and  the 
practice  at  this  day  in  the  criminal  tribunals  of  the  most  pol« 
ished  countries  in  continental  Europe  is  to  subject  an  acewed 
person  to  a  oourse  of  interrogatories  which  would  be  qmte  re- 
volting to  a  mind  accustomed  only  to  the  more  humane  sj^* 
tem  of  English  and  American  crinnnal  law.     It  waa  not, 
therefore,  unreasonable  to  guard,  by  constitutional  sanctiona, 
against  repetition  of  such  practices  in  this  state;  and  it  ia  not 
at  all  impiobable  that  the  true  intention  of  the  proviaioDS  in 
qoestion  ocnrresponds  with  the  natural  construction  of  the  Ian* 
guage.    But  there  is  great  foroe  in  the  argument  that  consti- 
tutional  provisions,  devised  against  governmental  oppreasionB, 
and  especially  against  such  as  may  be  exercised  under  pretenie 
of  judicial  power,  ought  to  be  construed  with  the  utmost  liberal* 
ity,  and  to  be  extended  so  as  to  accomplish  the  foil  object 
which  the  author  apparently  had  in  view,  so  fiar  as  it  can  be 
done  consistently  with  any  fidr  interpretation  of  the  langnage 
employed.    The  mandate  that  an  accused  person  shoold  not, 
be  oompelled  to  give  evidence  against  himjself  would  fail  to 
secure  the  whole  object  intended,  if  a  prosecutor  might  call  an 
accomplice  or  confederate  in  a  criminal  offense,  and  afterwards 
use  the  evidence  he  might  give  to  procure  a  eonviotion  en  the 
trial  of  an  indictment  against  him." 

The  question  came  before  this  court  in  a  very  early  day  in 
Ward  v.  Staie^  2  Mo.  120,  22  Am.  Dec  449,  in  which  McGirk, 
0.  J.,  wrote  the  opinion  of  the  court  The  facts  in  the  case 
were  similar  to  those  shown  by  this  record.  A  witness  before 
the  grand  jury  was  asked:  **  Do  you  know  of  any  person  or 
persons  having  bet  at  a  faro-table  in  this  county  within  the 
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last  twelff  mooths  7  *  To  which  the  witness  answered,  ^*  I 
do."  Ths  witmis  was  then  asked  to  tell  what  person  or  per- 
flODS  hftTe  so  bet  other  than  himsell  The  witness  deolined 
anBireiing  this  qaestioni  sajring  ho  ooold  not  answer  it  with- 
out implicating  himself  The  qnestton  befi>re  the  eoort  was, 
whether  the  witness  could  be  reqoired  to  answer.  The  oourt 
adopted  the  mle  laid  down  by  Chief  Jostioe  Marshall  in  Burros 
IViaI,845:  **That  it  is  the  proyinoe  of  the  oourt  to  judge 
whether  any  direct  answer  to  the  question  that  may  be  pro- 
posed will  furnish  evidence  against  the  witness.  If  such  an- 
iwer  may  disclose  a  fact  which  forms  a  necessary  and  essential 
link  in  the  chain  of  testimony,  which  would  be  suflScient  to 
ooQtict  him  of  any  crime,  he  is  not  bound  to  answer  it  so  as  to 
itmiish  matter  for  that  conviction.  In  such  case,  the  witness 
miut  himself  judge  what  his  answer  will  be,  and  if  he  say  «n 
hii  oath  be  cannot  answer  without  accusing  himself^  he  can* 
not  be  eompelled  to  answer.*^ 

It  is  said  by  the  supreme  court  of  IHrf^nla  {Kmidriek  v.  Com* 
nesMiKk,  78  Ya.  498),  in  speaking  of  a  similar  provision  of 
the  oonstitutioii  of  that  state:  **  It  ought  to  be  construed  with 
the  utmost  fiberality  consistont  with  the  due  execution  ci  the 
lawa  and  the  safety  of  society.  But  while  it  Is  a  setfled  maxim 
of  law  that  no  man  is  bound  to  criminate  himself,  it  is  also  a 
mle  of  law,  and  a  necessity  of  public  justice,  that  every  per- 
•OD  k  eompellable  to  bear  testimony  in  the  administration  of 
the  laws  by  the  duly  constituted  courte  of  the  country.^  This 
court  hi  Aofs  ▼.  lUbott,  78  Mo.  857,  cites  approvingly  the  rules 
gifon  by  Cheenleaf  in  his  work  on  evidence  (vol.  1,  sec.  461): 
**  Where  the  answer  will  have  a  tendency  to  expose  the  witness 
to  a  penal  liability,  or  to  any  kind  of  punishment,  or  to  a  crim* 
inal  ehargCi  the  witness  is  not  bound  to  answer.^ 

It  will  be  teen  by  these  decisions  that  the  protection  given 
the  witness  under  the  constitution  has  not  been  construed 
literally,  and  oonfined  to  an  exemption  from  testifying  in  a 
criminal  jwoceeding  in  which  he  himself  is  prosecuted,  but  has 
been  extended  to  protect  him  in  all  cases  in  which  bis  evidence 
would  piovB  ''a  necessary  and  essential  link  in  a  chain  of 
testimony  which  would  be  sufficient  to  convict  him  of  crime.** 

The  question  then  arises,  Does  the  stotute  afford  the  witness 
protection  and  immunity  equal  to  that  afforded  him  under 
the  eonstitution7  If  it  does  so,  then  section  8819  does  not  de- 
prive petitioner  of  any  constitutional  right  or  privilege,  and  is 
^d.    There  can  be  no  doubt  that  the  language  of  the  statute 


882  Sx  PABTB  Bunnr*  [Uissouri, 

grantfng  proteotion,  that  ^  the  tesUmony  which  may  be  given 
hj  Buob  person  shall  in  no  case  be  used  against  biin,"  is  as 
broad  as  the  oonstitational  priyilege,  '^that  no  person  shall  be 
compelled  to  testify  against  himself  in  a  criminal  canse."  It 
mighti  therefore,  be  sufficient  to  hold,  as  was  done  by  Brown,  J., 
in  UfUied  States  r.  McCarthy,  18  Fed.  Rep.  89:  *'  The  reason 
of  the  former  rule  exempting  witnesses  from  giving  compnl* 
sory  testimony  against  themselves  was,  that  their  testimony 
might  be  used  to  convict  them.  The  statute  above  quoted,  in 
preventing  all  possible  use  of  testimony  thus  given,  does  away 
with  the  reason  of  the  rule;  and  there  is,  therefore,  no  longer 
any  ground  for  its  application/'  But  in  this  case,  what  fact 
could  have  been  disclosed  by  petitioner  in  his  testimony  which 
could  have  been  used  as  a  link  in  a  chain  of  evidence  upon 
which  he  might  have  been  convicted  of  a  criminal  offense, 
against  the  use  of  which,  in  a  trial  against  himself,  he  was 
not  given  as  full  protection  as  the  constitution  afforded  him? 
He  was  fully  protected  against  the  use  of  any  admissions  or 
declarations  he  may  have  made  against  himself!  Suppose  he 
had  answered  that  he  had  seen  A  and  B  gambling  with  cards. 
What  fact  would  have  been  disclosed  that  could  have  *^  formed 
a  link  in  a  chain  of  evidence  ^  against  himself?  To  look  oo 
at  others  gaming  is  not  a  criminal  offense  subjecting  the  ob- 
server to  prosecution. 

It  is  insisted,  however,  and  this  is  the  main  ground  of 
contention,  that  facts  might  be  disclosed  which  would  afford 
facilities  for  fastening  the  guilt  upon  the  witness.  Thus  it  is 
contended,  if  witness  should  have  answered  that  he  had  seen 
A  and  B  gaming,  then  they  could  be  called  as  witnesses  to 
prove  that  petitioner  was  at  the  same  time  engaged  in  gim* 
ing.  It  will  be  seen  that  this  illustration  assumes  a  case  out* 
side  the  protection  of  the  constitution  itself  as  most  liberally 
interpreted.  The  court  in  the  case  of  PeopU  v.  Ketty,  24  N.  Y. 
74,  speaking  on  this  possibility,  says:  ^  But  neither  the  law 
nor  the  constitution  is  so  sedulous  to  screen  the  guilty  as  the 
argument  supposes.  If  a  man  cannot  give  evidence  upon  the 
trial  of  another  person  without  disclosing  circumstances  which 
will  make  his  own  guilt  apparent,  or  at  least  capable  of  prool^ 
though  his  account  of  the  transactions  should  never  be  used 
as  evidence,  it  is  the  misfortune  of  his  oondition,  and  not  any 
want  of  humanity  in  the  law.** 

Referring  again  to  the  opinion  of  McGirk,  C.  J.,  in  case  of 
Ward  V.  State,  2  Mo.  120,  22  Am.  Dec.  449,  his  concluding  ob* 
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Mnratioos  meet  diteoUy  the  point  here  nrfed:  **  But  In  thie 
MM  it  if  iikl,  if  the  witneee  ie  boand  to  tell  who  bet  at  the 
giiM^  withoat  naming  himeell^  then  thoee  pereons  who  are 
named  will  be  examined  as  to  the  faot  whether  he  bet;  and  if 
the  witoees  ii  not  oompelled  to  name  who  did  bet,  then  they 
wfll  lemain  nnknown  to  the  grand  jory,  and  cannot  be  exam* 
ioed  whether  the  witness  bet  I  understand  this  doctrine  to 
begroanded  move  on  the  fear  of  retaliation  than  on  any  aonnd 
principle  of  law.  Will  the  law  permit  a  man  to  keep  offenses 
iDd  oflbnders  a  aeereti  lest  the  offenders  should  in  their  turn 
giTe  eiMence  against  himf  We  think  the  protection  of  the 
lUtute  oo-extensiTe  with  that  intended  to  be  afforded  by  the 
cooBtitQtion.  We  are  supported  in  this  conclusion  by  the  fol* 
lowing  cases  and  otherSi  cited  in  82  Cent  Law  Jour.  868,  con- 
ifcnnng  Hke  stotutes:  StaU  t.  Qmrie9, 18  Ark.  807;  Knedand 
T.  Aste,  62  Cku  897;  TFSUUns  t.  MaUme,  14  Ind.  168;  In  iw 
CMMiffaiaii,  44  Fed.  Bep.  268. 
Ordsrsd  that  petitioDer  be  remanded  to  eostody. 


I— Warn  PmoHAL  FairaaoB  Dom  vor  Xzcmiib  —  WImm 

•M  tagufdl  in  Iht  ooauMa  ariminal  cnterpriM  cf  vltaring  and 

MBBtorfMi  bOli^  MM  9i  thtm  nuiy  b«  qvettianad  teoohing  llw 

|««  likM  Ij  tiM  •Cb«  ift  tht  pSiriDg  orndMBptiMi  •!  Mm  bObi  Ma^w. 

iMi.U0U»8l.4ei|4Sla.]>e&Si8.    ▲  iMfw-iMt  is  »  guM  within  Um 

■HMMif  ttit  IndisMk  tittfesit  MflUsDina  putiM  ooiiMnMd  Ia  tfif  tnuuHM. 

li«  *i  IwM^yirfMt  <n»fci«etiiiw  gwtmt  OtHSw  w.  Miak,  S  M— kfc 


OASES 
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the  gravBd  thai  it  wm  rendered  through  a  hreeeh  ef  dmkj  bj  ea 
a«7»  Mid  that  the  plaintiff  hat  a  fall  and  eonplele  detaH^  the 
eoBitltating  enoh  def eue  niui  he  pleaded,  and  mhI  ha 
•how  that  the  Jvdgment  Is  nnjnet 
JvpOMiMn  «-  Iirj9Hon<Mi  la axhbt.  -—  A  Indgment  will  nol  ha 
leteitappeari  to  he  ineqnitahle  at  hetUMi  lihe  perlfei^  i» 
frregnlar  ware  the  prooeedingi  aader  videh  11 


J.R.mib$Ur, B. P.Hdmm^ omi 8.P.  FSmicIK  tar Om afpil- 


/•  B.  Strode  and  Byron  Olark^  for  th«  appelli 

Mazwbll»  J.  This  is  an  action  to  enjoin  a  jadgmeiii 
dered  in  the  district  conrt  of  Oass  Conntj.  It  appoan  ftom 
the  record  that  in  1888  one  William  R.  Carter  was  engafsd  in 
the  mercantile  business  in  Cass,  and  had  hit  stoek  iasured 
in  the  Hartford  company  for  the  snm  of  $6S0;  that  dving  the 
spring  of  that  year,  and  while  said  policy  was  In  flill  foroa^ths 
goods  were  greatly  injured  or  destroyed  by  Are;  that  tte  Arm  sf 
Cook,  Phillips,  and  Wells  had  a  chattel  mortgage  on  add  slod: 
for  the  sum  of  $228,  and  after  the  lose  they  filed  a  pattticn  in 
equity  enjoining  the  plaintiff  from  adjusting  the  loss  and  pay 
ing  the  same  to  Carter  or  the  defendants,  and  praying  in  ellbet 
that  a  sufficient  amount  of  the  insurance  be  assigned  to  them 
to  satisfy  their  daim.  The  defendants  employed  a  firm  of 
attorneys  to  defend  their  rights  in  the  pnosissSi  and  the  phun- 
tiff  employed  the  senior  member  of  said  firm  to  proteot  its 
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rights.  The  attorneys  named  procured  a  dissolution  of  the 
teinporaiy  injunction,  and  on  the  trial  of  the  main  issoa 
Aiuended  the  defendants'  answer,  which  was  in  the  nature  of 
a  oross-bill,  by  adding  '*  and  thereupon,  as  by  said  policy  of 
TngnraaeB  xeqnired,  withia  tba  time  file  fully  verified  piooA^ 
of  hii  loss,  amounting  to  about  $650,  with  their  agent,  D.  EL 
Wheeler,  and  that  he  complied  in  all  respects  with  the  eon* 
ditioDB  of  said  x>olicy  of  insurance,''  and  also  amended  the 
prayer,  and  in  the  answer  to  the  petition  for  the  injunction 
took  jadgment  against  the  plaintiff  and  in  fayor  of  the  defend- 
ant, as  assignee  of  the  policy,  for  the  sum  <^  1300.  This  is 
the  jadgment  which  is  now  sought  to  be  enjoined.  The 
gn>uiid  upon  which  this  relief  is  sought,  as  set  forth  in  the 
petitioD,  are  as  follows:  — 

'^  Plaintiff  further  avers  that  it  had  a  full  and  complete  de- 
fense to  said  action  as  against  said  policy  of  insurance,  and 
was  Qoder  no  obligations  to  repay  the  same;  that  the  said 
Oarter  had  obtained  said  policy  by  fraud  and  misrepresenta- 
tioDs,  and  that  said  loss  was  not  a  bona  fide  loss,  of  all  which 
&ct8  they  informed  their  said  attorneys  (giving  names)  and 
instructed  and  directed  them  to  plead  and  so  make  appear- 
ance in  said  cause;  that  said  Carter  failed  to  furnish  to  said 
company  proper  proofs  of  said  loss,  as  required  by  the  rules  of 
said  company,  and  by  the  terms  and  conditions  of  said  policy 
ofinsnrance;  that  said  insurance  company  was  fully  prepared 
to  successfuUy  defend  said  claim  of  said  Carter  of  said  loss, 
and  folly  intended  to  do  so,  and  so  instructed  their  said  attor- 
neys." 

It  will  be  observed  that  there  is  no  statement  of  facts  show* 
ing  the  nature  of  the  defense  of  the  plaintiff  against  the  pay- 
ment of  the  IO0&.  This  was  necessary  in  order  to  entitle  the 
plaintiff  to  relief.  Where  a  court  of  equity  proceeds  to  set 
aside  a  jadgment  at  law,  it  proceeds  upon  equitable  considera- 
tions only.  If  the  judgment  rendered  is  not  inequitable  as 
between  the  parties,  no  matter  how  irregular  the  proceedings 
inay  be,  a  court  of  equity  will  not  interfere:  10  Am.  A  Bug. 
Eocy.  of  Law,  898. 

It  must  appear  that  on  a  re-examination  and  retrial  of  the 
cause  the  result  would  probably  be  different:  8  Pomeroy's  Bq. 
Jur.,  sec  1364;  Bradley  v.  Richardean,  23  Vt  720;  TomHne  v. 
Tomiiw,  11  N.J.  Eq.  512,  514;  Reevee  v.  Cooper,  12  N.  J.  Eq. 
223;  Dawson  v.  Me^^rkanta^  etc.  Bank,  80  Qa.  664;  Saunders  v. 
MrUton,  37  Ala.  716;  Way  v.  Lamb,  15  Iowa,  79,  88;  Stokee 
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T.  Knarr,  11  Wis.  889;  Payne  v.  Dudley,  1  Wash.  (Va,)  196^ 
Sailer  y.  Kaneae,  69  Mo.  46;  Lemon  v.  Sweeney,  6  111.  App.  507. 

Neither  the  statement  of  facts  in  the  petition  nor  the  proof 
10  sufficient  to  show  that  the  judgment  is  unjnsti  or  that  the 
plaintiff  had  any  defense  to  the  action.  So  in  regard  to  the 
proo&  of  loss.  It  is  not  stated  wherein  they  are  defectiTOi  nor 
that  the  plaintiff  has  not  waived  the  defect. 

There  is  testimony  in  the  record  tending  to  show  that  the 
plaintiff  had  no  defense  to  the  action,  and  simply  employed 
attorneys  to  secure  a  dissolution  of  the  injunction,  and  that 
the  contest  was  really  between  creditors  of  Carter.  These  were 
disputed  questions  of  fact,  which  were  submitted  to  the  trial 
oourt^  and  the  evidence  being  nearly  equally  balanced,  the 
judgment  must  be  sustained. 

We  desire  to  say,  however,  that  if  the  plaintiff  had  a  defense 
to  the  action  on  the  policy,  the  attorneys  for  the  defendant, 
nor  either  of  them,  could  consistently  appear  for  the  plaintiff 
and  should  not  have  done  so;  but  in  the  condition  of  the  reo* 
ord  this  fact  cannot  be  determined. 

The  judgment  of  the  district  court  is  affirmed. 


■  JuDomiiT  —  iMJUNonoH  TO  RnraAnf  —  Whut  will  Ibbuk.  ^  Ooaiii  of 
eqo'ty  do  n^t  interfere  to  oorreot  erron  of  law,  bat  they  wfll  iaterpOM  apoa 
•qni  table  groanda  to  do  juatioe  when,  from  their  organi&tioii  or  othcrvifc 
the  cotninoa-law  tribanala  are  inoapablo  of  rendering  it:  Oregorg  t.  ford,  14 
Oal.  ]38;  73  Am.  Deo.  639,  and  note.  Equity  wiU  enjoin  the  enforoeaeat  of 
a  judgment  if  any  fact  exists  which  clearly  showa  it  to  be  againat  consdeiiot 
to  execote  it,  and  of  which  the  injured  party  oould  not  hare  availed  himaelf 
in  the  original  action:  HStbard  ▼.  Eatiman^  47  N.  H.  607;  93  Am.  Doc;  4S7r 
aad  note;  PoUodtr.  OUberi^  16  Ga.  S9S;  60  Am.  Deo.  732,  and  notei  A  oeart 
«f  equity  wiU  restrain  the  enforcement  of  a  judgment  where  the  defiodaat 
iMd  a  good  defense  and  waa  unable  to  present  it:  Rie$  ▼•  Tobka,  S9  Ala.  SU; 
Bidiow  r.  WkhUa  Ckmnt^,  74  Tex.  339;  Soaenberger  ▼.  jBowem  84  Ta.  660; 
Prodtr  r.  PeUUl^  96  Nek  96. 
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Yallet  Railroad  Gompant. 

|80  KSSBA8KA,  142.] 

I— IfuwwoB  «o  Show  Pitbtou  of.  —  Althongh  the  execntfoa  of  a 
dMd  flMtfti  all  prior  oonyenatloikB  and  tUtements  of  the  parties,  jet 
tht  porpoN  for  whioh  it  waa  made  may  afterwards  be  shown  by  parol 


DtaDs— SwHr  ov  Wat^Etid£mob  to  Show  FaRPOSS  of.  —  Wliere  a 
nflfosd  company  obtains  a  deed  to  a  right  of  way,  under  representations 
ftsl  it  li  designed  for  the  main  line,  and  not  for  side-tracks,  and  it  i 
sAmnrds  nsed  for  side-traolc  purposes^  parol  oTidenoe  is  admissible  to 
show  the  parpoee  for  whioh  the  deed  was  executed. 

IhBiis — BisKT  of  Wat  —  Special  Damages — ImviiorioH.  —  Where  a 
lifirotd  eempaay  liaa  obtained  a  deed  to  a  right  of  way  under  represen- 
hUcM  that  il  is  to  be  niad  lor  main-line  purposes  alone,  and  it  is  after- 
vsrds  issd  for  side-traeks,  tooh  nee  will  not  be  enjoined.  The  grantor 
kt  hovsrer*  entitled  to  recover  damagca  for  the  injury  sustained  in  ex* 
SM  «f  those  whioh  ariee  from  the  proper  use  of  the  principal  line  of  the 
raid. 

J*.  B.  Donidkarpe  and  Rch$fi  Syan^  for  the  appellants. 
Mn  B.  HamUy  and  /.  Jensen^  for  the  appellee. 

MaxwslLiJ.  This  action  was  brought  by  the  plaintiffs 
a|ftiiiBt  the  defendant  to  abate  certain  stock-jards  near  their 
TttidsDoe  as  a  nnisance,  and  to  enjoin  the  defendant  from 
Qfiog  certain  side-tracks  near  their  residence  for  the  same 
oause;  or,  in  case  an  injunction  would  not  be  granted,  then  to 
neofer  damages. 

On  the  trial  of  the  causa  the  court  below  granted  an  in- 
JQDctioD  in  effect  abating  the  stock-yards,  but  found  for  the 
defeodant  as  to  the  side-tracks,  and  rendered  judgment  ao- 
oordingly.  Other  matters  were  presented  to  the  court  below 
which  do  not  seem  to  be  involved  in  the  issues  before  us,  and 
tlierefore  will  not  be  considered.  No  appeal  has  been  taken 
from  the  judgment  abating  the  stock*yards,  so  that  the  only 
qoeatioQ  presented  for  consideration  is  the  correctness  of  the 
judgment  as  to  the  right  of  way. 

It  appears  from  the  record  that  in  the  spring  of  1887,  the 
defendant  was  anxions  to  extend  its  road  to  Geneva  and  be- 
j<md,  and  after  various  conferences  with  the  citizens  of  Geneva, 
they  entered  into  a  written  guaranty  that  the  right  of  way, 
from  ^  the  east  line  of  the  northeast  quarter  of  section  36,  town- 
ihip  7  north,  of  range  8  west^  of  the  sixth  principal  meridian, 
and  for  station-grounds  at  Geneva  certain  lots  and  alleys,  and 
a  portion  of  Lincoln  Street  in  said  Geneva,"  should  not  cost  to 
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exceed  thirteen  thousand  five  hundred  dollars;  that  one  Stan- 
ley  was  the  right  of  way  agent  of  the  defendant,  and  he  ex- 
hibited  to  the  plaintiffb  a  map  purporting  to  show  the  line  of 
the  road  through  the  town  of  (Geneva  and  across  their  lots. 
He  stated  in  effect  that  the  side-tracks  would  not  extend  to 
the  plaintiff's  place,  and  evidently  relying  upon  this  assurance, 
the  citizens  of  the  town  made  similar  statements.  The  B.  ft  H. 
B.  B.  runs  south  through  the  tier  of  blocks  next  west  of  the 
plaintiff's  residence,  the  side-tracks,  however,  being  some  dis- 
tance away.  The  testimony  shows  that  the  wife  of  F.  B.  Don- 
isthorpe,  one  of  the  plaintiffs,  stated  that  if  she  coald  be 
assured  that  the  side-tracks  of  the  defendant  would  also  be 
placed  away  from  near  their  residence,  she  would  execute  the 
deed  as  desired.  Upon  securing  such  assurance,  she  there- 
upon with  her  husband  executed  a  deed  as  follows: —  t 

'^This  indenture,  made  this  eighth  day  of  April,  A.  D.  1887, 
between  Frederick  B.  Donisthorpe  and  Laura  V.  Don  isthorpe 
(his  wife),  in  her  own  right,  of  the  county  of  Fillmore,  in  the 
state  of  Nebraska,  party  of  the  first  part,  and  the  Fremont, 
Elkhom,  and  Missouri  Valley  Bailroad  Company,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Nebraska,  party 
of  the  second  part,  witnesseth: — 

"That  whereas,  the  said  Fremont,  Elkhom,  and  MiBSOuri 
Valley  Bailroad  Company,  party  of  the  second  part,  is  now 
constructing  a  railroad,  which  said  railroad  is  to  pass  through 
the  county  of  Fillmore,  in  said  state  of  Nebraska,  and  the 
said  party  of  the  first  part,  being  desirous  of  the  construction 
of  said  railroad,  and  to  aid  the  same  by  the  grant  herein  made, 
in  consideration  of  the  premises,  and  the  sum  of  $750  to  them 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
have  given,  granted,  bargained,  sold,  conveyed,  and  confirmed, 
and  by  these  presents  do  give,  grant,  bargain,  sell,  convey, 
and  confirm,  to  the  said  party  of  the  second  part,  and  to  its 
successors  and  assigns  forever,  for  the  purpose  of  constructing 
a  railroad  thereon,  and  for  all  uses  and  purposes  connected 
with  the  construction  and  use  of  said  railroad,  a  strip  of  land 
fifty  feet  in  width,  being  fifty  feet  in  width  on  west  side  of  the 
center  line  of  said  railroad  where  the  same  has  been  definitely 
located  over  and  across  lots  15, 16,  and  17,  in  W.  J.  Tate's  first 
addition  to  the  village  of  Qeneva,  Fillmore  County,  Nebraska, 
of  the  sixth  P.  M.;  and  the  said  party  of  the  first  part,  for  the 
consideration  aforesaid,  do  hereby  release  and  discharge  the 
said  party  of  the  second  part,  its  successors  and  assigns,  from 
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all  costs,  ezpeneee,  and  damages  which  the  said  party  of  the 
ini  part  has  now  sustained,  or  shall  at  any  time  hereafter 
sQstain,  in  any  way,  by  reason  of  the  constmction,  building,  or 
use  of  the  said  railroad;  to  have,  hold,  and  enjoy  the  lands 
sbofe  eoflVeyed,  with  the  appurtenances  and  privileges  thereto 
pertaining,  and  the  right  to  use  the  said  land  and  material  of 
whatsoeTer  kind  within  the  limits  of  the  said  fifty  feet  above 
conveyed,  unto  the  said  party  of  the  second  part,  the  Fremont, 
Blkhom,  and  Missouri  Valley  Railroad  Company,  and  to  its 
saceessors  and  assigns  forever,  for  any  and  all  uses  and  pur- 
poses connected  with  the  construction,  preservation,  oecupa« 
tion,  and  enjoyment  of  said  railroad;  provided,  that  if  said 
railroad  shall  not  be  located  and  graded  within  ten  years  from 
tbo  date  hereof,  or  if,  at  any  time  after  said  railroad  shall  have 
been  constructed,  the  said  party  of  the  second  part,  its  sue* 
oeesors  or  assigns,  shall  abandon  said  road,  or  the  route  thereof 
ehall  be  changed  so  as  not  to  be  continued  over  said  premises, 
the  land  hereby  conveyed,  and  all  rights  in  and  to  the  same, 
shall  revert  to  the  said  party  of  the  first  part,  their  heirs  and 
assigns. 

'*  And  the  said  party  of  the  first  part  do  for  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  covenant  and 
agree  to  and  with  the  said  party  of  the  second  part,  its  succes* 
sors,  and  assigns,  that  they  are  the  true,  lawful,  and  rightful 
owners  of  all  and  singular  the  above  granted  and  described 
premises,  and  every  part  and  parcel  thereof,  with  the  appur« 
tenances,  and  are  now  lawfully  seised  and  possessed  of  the 
same  as  a  good,  perfect,  and  ablsolute  estate  of  inheritance  in 
fee-simple;  and  that  the  same  or  any  part  thereof  at  the  time 
of  signing  and  delivery  of  these  presents  are  not  in  any  man- 
ner encumbered;  and  also  that  the  said  party  of  the  first  part 
and  thmr  heirs  will  and  shall  warrant  and  forever  defend  all 
and  singular  the  lands  and  premises  hereby  conveyed  unto  the 
said  Fremont,  Elkhorn,  and  Missouri  Valley  Railroad  Com« 
pany,  the  said  party  of  the  second  part,  its  successors  and 
assigns  forever,  against  the  lawful  claims  and  demands  of  all 
and  every  person  and  persons,  free  and  discharged  of  and  from 
all  manner  of  encumbrances  whatsoever. 

'4n  testimony  whereof^  the  said  party  of  the  first  part  have 
hereunto  set  their  band  the  day  and  year  first  written  above. 

"F.  B.  DONIBTBORPB. 

*'  Laura  V.  DomsTHOBPSi 
''Signed  and  delivered  in  presence  of 
^  Jno.  D.  Cabsou*'' 
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Upon  the  construction  of  the  line,  three  side-tracks  wen 
built  by  the  defendant,  which  extend  beyond  the  plaintiff*! 
residence,  and  such  residence,  being  so  near  the  side-tracks,  ii 
greatly  affected  by  the  switching  of  cars  thereon.  As  then 
must  be  a  new  trial  to  ascertain  the  amount  of  damages  whick 
the  plaintiff  has  sustained,  and  as  no  question  is  involved  u 
to  the  rule  for  estimating  the  damages,  we  will  not  discon 
that  branch  of  the  case. 

The  attorneys  for  the  defendant  insist  that  the  deed  merged 
all  prior  conversations  and  statements  of  the  parties,  and  there* 
fore  the  plaintiffs  cannot  now  complain,  as  there  ib  no  reserva* 
tion  in  the  deed.  This  is  true,  but  notwithstanding  the  nils, 
the  purpose  for  which  the  deed  was  made  may  be  shown:  Cot- 
Ungwood  v.  Merchants^  Bank^  15  Neb.  121,  This  rule  is  oonstantlj 
applied  where  an  absolute  conveyance  is  made  as  security  for 
a  debt.  In  such  and  like  cases  the  entire  transaction  may  be 
shown  in  order  to  determine  the  effect  of  the  conveyance.  So 
in  the  case  at  bar.  Here  the  professed  purpose  of  the  agent 
was  to  obtain  a  conveyance  of  the  right  of  way  for  the  line  of 
the  road,  —  not  for  depot-grounds  and  side-tracks.  It  is  wdi 
known,  too,  that  the  grounds  required  for  a  station  and  the 
consequent  side-tracks  are  usually  much  wider  than  along  the 
line  of  the  road  away  from  the  station.  This,  however,  is  a 
mere  circumstance,  which  to  have  any  weight  moat  be  sup- 
ported by  other  circumstances  showing  that  the  company 
usually  required  more  than  one  hundred  feet  in  width  for  side- 
tracks  at  its  stations.  While  every  reasonable  facility  should 
be  given  a  railway  company  organised  under  the  laws  of  tbe 
state  to  acquire  the  right  of  way,  and  to  construct  its  road,  yet 
the  land  and  lot  owners  over  which  its  line  is  located  have 
rights  in  the  premises  which  must  be  considered  and  protected, 
and  the  damages  which  they  each  sustain  by  reason  of  tbe 
location,  proper  construction,  and  careful  operation  of  the  road 
must  be  paid  or  deposited  with  the  county  judge.  Justice 
and  fair  dealing  require  that  a  fair  compensation  be  paid,  and 
that  there  shall  be  no  secret  reserve  in  favor  of  the  party  ac- 
quiring the  right  of  way.  The  side-tracks  having  been  con- 
strucled,  an  injunction  will  not  be  granted,  but  the  plaintifl 
will  be  entitled  to  recover  damages  for  the  injury  sustained  in 
excess  of  those  which  arise  from  tbe  proper  use  of  the  principal 
litie  of  the  road. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings. 
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Dnot— AnmaBiBiLiTr  or  Pabol  Etxdskc»  toShow  Waxraxtt  Oov* 
fln»  Oft  Sea  extended  aofee  to  Orwn  ▼.  Bottom,  6  Am.  St.  Rep.  199>2(U. 
Fwol  eTidanee  if  not  ndmitsible  to  show  that  tho  terms  npoa  which  a  dead 
WM  eiecBtod  were  totally  different  from  thoee  ezpreaaed  in  the  deed:  Adanm 
T.  aidmOm^Bank,  10  N.  J.  Bq.  635;  64  Am.  Dea  400,  and  note;  Wor^ 
raSii.  Mmm,  6  K.  Y.  229;  W  Am.  Pee.  830;  8Bmm  r.  Hendrkk  I  Roo^ 
2^  1  Am.  ]>M.  43^  and  note. 


HaWKB   V.   EUTABT. 
PO  NnBAiXA,  MS.] 

Wnu— OoDmL  mb  Rbtubuoatiok.  —  Where  a  oodieil  to  a  will  If  lo  en» 
eated  as  to  operate  a  repnblioation  of  the  will,  both  will  be  read  and  oon* 
itraed  together  as  one  entire  instromeni^  and  the  wiU  will  be  eonsidered 
at  of  the  date  of  the  oodieil. 

Wmj^DmsB  upov  Coin>inoH  that  Dbtdu  ihall  Rsform.  — A  oondi* 
tioB  attaofaed  to  a  devise  in  a  will,  proWding  that  the  deviMo  named 
ibaU  only  take  thereunder,  if,  at  the  expiration  of  ten  years  from  tha 
dsath  of  the  tsatntor,  the  deTisee  shall  have  become,  in  the  judgment  of 
theexecotors  of  the  will,  permanently  and  thoronghly  reformed  of  intem- 
peimte  habits^  immoral  oonsortings  and  associations,  and  should  then  bt 
livbg  with  evident  promise  to  continue  to  lire  virtnous  and  temperate 
lor  the  remainder  of  his  life,  is  valid  and  binding  on  the  exeontors  aad 
on  the  deviaae,  and  will  be  upheld. 

Wnu— DiTDB  TO  Dkstrot  Marbiaqb — PuBUO  PoLiCT.  —  A  oonditioB 
itiuhed  to  n  devise  by  a  father  to  his  son,  that  the  devisee  shall  be  en* 
tiklsd  to  take  under  the  will  only  when  the  executors  thereof  are  satisfied 
tfat  he  has  permanently  freed  himself  of  all  influences,  oonneotions,  asao- 
OKtions,  oohabitatioii%  and  relations,  of  every  name,  character,  and  de» 
iorqption,  with  n  certain  woman  named,  to  whom  he  was  married  at  tiia 
time  of  the  exoontion  of  the  will,  is  v<rfd,  as  being  against  puhlio  policy* 
aid  in  restraint  of  the  marriage  relation  and  iti  oontinnance,  and  the  do* 
vin  is  operativo  to  the  same  extent  as  thoogh  ■nch  oondition  had  not 
written  in  the  wilL 


Mn  0.  WaUon^  Frank  P.  Irdand^  and  L.  W.  BilUngBUy^ 
for  the  appellant. 

M.  L,  Hayward^  for  the  appeUee. 

Cobb,  C.  J.  The  appellant  alleged  in  his  petition  to  thd 
mmtj  court  of  Otoe  County  that  he  was  the  son  and  heir  at 
law  of  Robert  Hawke,  late  of  said  county,  deceased,  whose  last 
will  was  offered  for  probate  by  Logan  Bayart  and  George  W, 
Hawke,  executors  named  therein,  and  that  he  appeared  and 
objected  to  the  probate  of  said  will,  for  the  reasons, — 1.  That 
DO  citation  of  notice  was  issued  or  served  upon  him;  2.  Tliat 
the  paper  purporting  to  be  the 'last  will  and  testament  of 
deceased  was  not  his  will,  but  was  obtained  and  procured  by 
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drcumvention  and  by  rase  on  the  part  of  Logan  Eayart,  one 
of  the  executore;  that  the  will  is  void  so  far  as  appellant  is 
concerned,  as  in  absolate  restraint  of  marriage  and  against 
public  policy,  and  that  deceased  was  not,  at  the  time  of  mak- 
ing it,  of  sufficient  testamentary  capacity  to  make  a  will,  and 
that  the  contingency  upon  which  its  bequest  to  appellant  was 
to  take  effect  was  too  remote. 

The  appellant  asked  that  if  the  will  be  admitted  to  probate, 
the  estate  depending  upon  the  marriage  condition  of  appellant 
be  ordered  to  immediately  take  effect,  absolved  from  the  con- 
dition imposed,  and  that  he  be  entitled  to  the  property  willed 
to  him. 

Notice  having  been  given  by  publication  of  the  motion  to 
admit  the  will  to  probate,  there  was  a  hearing  in  the  countj 
court  on  June  20,  1887.  Nathaniel  Adams  and  Willian  P.  N. 
Houser  were  sworn  and  examined  as  witnesses  to  the  will,  an<I 
the  court  found  that  the  will  and  the  several  codicils  thereto 
were  duly  executed  by  Robert  Hawke,  who  was,  at  the  time 
of  executing  the  same,  of  full  age,  of  sound  mind  and  meroorj, 
and  not  under  restraint  or  under  influence  of  any  kind,  and 
was  competent  in  all  respects  to  devise  real  and  pereonni 
estate;  that  said  instrument  is  the  last  will  and  testament  of 
said  deceased,  and  ought  to  be  allowed  as  such,  and  that  the 
persons  therein  named  as  executors  are  appointed  as  such 
upon  giving  bond  in  the  sum  of  thirty  thousand  dollars,  with 
sufficient  sureties,  in  accordance  with  the  statute. 

To  all  of  which  the  appellant  objected,  and  took  his  appeal 
to  the  district  court. 

There  was  a  stipulation  by  the  parties,  proponents  and  con- 
testant, that  the  appeal  should  apply  and  extend  only  to  the 
matter  of  the  bequest  to  William  Hawke,  and  should  not  iu 
any  way  affect  the  other  devisees  and  legatees  of  the  esute, 
the  contestant  asking  no  greater  amount  than  is  given  him  in 
the  will,  and  he  appeals  only  from  the  conditions  and  restric- 
tions attached  to  such  bequest. 

There  was  a  trial  in  the  district  court,  July  10,  1888,  in 
which  the  proceedings  of  the  county  court  were  affirmed,  and 
the  petition  of  the  appellant  was  dismissed,  to  which  excep- 
tions were  taken,  and  the  appeal  brought  into  this  court 

The  bequest  to  appellant  under  the  will  dated  February  16, 
1884,  is  as  follows:  — 

*^  Item  Third.  I  give,  devise,  and  bequeath  to  the  execotora 
of  this  my  will,  hereafter  nominated  and  appointed,  and  to  the 
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BQrviTors  or  aarviyor  of  tbem,  all  that  certain  piece  or  parcel 
of  land  ritaate  in  the  ooonty  of  Otoe,  and  state  of  Nebraska, 
knowD  and  described  as  the  northwest  quarter  of  section  sir, 
townBhip  eight  north,  of  range  fourteen  east,  of  the  sixth  prin- 
cipal meridian,  containing  one  hundred  and  seventy-four  and 
one  half  acreSi  more  or  less,  together  with  the  tenements,  her- 
editaments, and  appurtenances  to  the  same  belonging,  or  in 
aojwiae  appertaining,  and  the  sum  of  ten  thousand  dollars  in 
TDonej  in  trust,  nevertheless,  and  to  and  for  the  uses,  inter- 
ests, and  purposes  hereinafter  limited,  described,  and  declared; 
that  ia  to  say,  upon  the  trust  that  my  said  executors,  the  sur- 
▼ivora  <^  aurvivor  of  them,  shall,  within  six  months  after  my 
deceaae,  enter  into  and  upon  the  above-mentioned  and  last- 
deacribed  lands  and  tenements,  and  lease  and  to  farm  let  the 
same  to  a  good,  careftil,  capable,  honest,  and  industrious  ten- 
ant or  tenants,  on  such  terms  and  conditions  as  my  said  exec- 
ntora,  or  the  survivors  or  survivor  of  them,  shall  deem  meet 
and  JQBt,  and  out  of  the  rents  and  profits  arising  from  said 
landa,  first  pay  and  discharge  all  taxes,  revenue,  duties,  and 
aseesaments  of  every  name  and  nature  legally  imposed,  levied, 
and  aaaeased  thereon. 

^Second.  Make  all  necessary  and  proper  repairs  to  tlie 
bnildings,  fences,  and  inclosures,  including  painting  of  build- 
ingB,and  pruning  of  all  orchards,  trees,  and  shrubs  growing  on 
said  premises,  and  embracing  the  replanting  of  fruit-trees  if 
destroyed  by  the  elements,  to  the  extent  of  preventing  the 
premises  deteriorating  in  value  or  going  to  waste;  and  any 
balance  of  such  rente,  issues,  and  profits  remaining,  to  invest 
ia  some  good  six-per-cent-interest-bearing  security  issued  by 
Otoe  County,  in  the  state  of  Nebraska,  or  in  securities  issued  by 
said  county  leg^ly  bearing  a  greater  rate  of  interest  than  six 
percent  per  annum;  and  in  like  securities  my  said  executors, 
or  the  survivors  or  survivor  of  them,  are  hereby  directed  to 
invest  the  said  sum  of  ten  thousand  dollars,  and  the  income 
thereupon,  less  such  sum  or  sums  as  shall  be  required  to  pay 
the  taxes  and  assessments  levied  and  assessed  on  the  trust 
funds  so  held  by  them  as  aforesaid,  to  be  in  like  manner  in- 
vited from  time  to  time,  for  the  period  of  ten  years  from  the 
time  of  my  decease.  In  the  event  my  executors  shall  not  be 
able  to  procure  the  class  of  securities  above  mentioned  for  the 
investment  of  sooh  trust  funds,  then  they,  or  the  survivors  or 
vnnrivor  of  them,  may  invest  such  trust  funds,  and  the  accu- 
mulations therefrom,  in  bonds  or  other  securities  legally  issued 
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by  the  state  of  Nebraska,  bearing  at  least  six  per  cent  per  an* 
nam  interest,  or  in  bonds  or  in  promissory  notes  secured  by  t 
first  mortgage  on  lands  situate  in  Otoe  County,  under  improy«- 
ment,  as  farms,  of  at  least  double  the  value  of  the  amount  of 
the  mortgage,  exclusive  of  the  buildings,  fences,  and  iocloi* 
ares,  bearing  interest  at  not  less  than  seven  per  cent  per  an- 
num, payable  annually.    And  in  case,  at  the  end  often  years 
from  my  decease,  my  son  William  Hawke  shall  have  become, 
in  the  judgment  of  my  said  executors,  the  survivors  or  sa^ 
vivor  of  them,  permanently  and  thoroughly  reformed  of  his 
intemperate  habits,  of  his  immoral  consortings  and  evil  assO" 
ciations,  and  shall  then  be  living,  with  evident  promise  to  con- 
tinue so  to  live  during  the  remainder  of  his  life,  a  virtuous, 
industrious,  temperate,  and  oommendable  life,  then  and  there- 
upon, within  twelve  months  after  the  expiration  of  ten  yean 
from  my  decease,  my  said  executors,  the  survivors  or  survivor 
of  them,  are  hereby  directed  and  required  to  convey  the  lands 
and  premises  hereinabove  last  mentioned  in  item  third  of  this 
my  last  will  and  testament,  with  the  tenements  and  apparte* 
nances,  to  my  said  son  William  Hawke,  and  pay  over,  assign, 
transfer,  set  over,  and  deliver  to  him,  my  said  son  William 
Hawke,  the  securities  held  by  them,  or  by  either  of  them,  to* 
getber  with  all  moneys,  rents,  interest,  and  profits,  repreBenling 
the  said  sum  of  ten  thousand  dollars  held  in  trust  as  aforesaid, 
and  the  unexpended  income  arising  therefrom,  and  the  net 
rents,  issues,  and  profits  of  said  real  estate  during  said  period; 
primded,  neverthelesi^  further^  that  such  trust  property  and 
funds  shall  not  be  transferred  by  my  said  executors,  or  by  the 
survivors  or  survivor  of  them,  until  my  said  executors,  or  the 
survivors  or  survivor  of  them,  shall  have  satisfactory  proof 
and  evidence  that  my  said  son  William  Hawke  has  permi- 
nently  freed  himself  from  all  influence,  connections,  associa- 
tions, cohabitations,  and  relations,  of  every  name,  charafiterv 
and  description,  of  and  with  a  certain  notorious  and  disrepu- 
table woman,  known  by  the  name  of  Mrs.  Sadie  Gladstone 
and  with  all  relatives,  friends,  and  intimates  of  that  womaOi 
It  being  my  imperative  command  that  no  part,  parcel,  or  por- 
tion of  such  trust  funds,  or  of  any  other  part  or  portion  of  mj 
worldly  goods  or  estate,  shall  come  to  the  hands  of,  or  be  used 
or  applied  for  the  use  or  benefit  o^  said  woman,  Sadie  61sd« 
stone,  under  any  circumstances  or  conditions  whatsoever. 

*'  And  provided  further^  that  in  the  event  my  said  son  Wil- 
liam Hawke  should,  at  any  time  before  the  expiration  of  tsa 
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jeara  from  my  death,  through  illness  or  otherwisei  become 
eo  impoverisbed  as  to  be  liable  to  become  a  public  charge, 
then  my  executors,  or  the  sunriyors  or  survivor  of  them,  are 
authoriied  and  empowered,  out  of  the  rents,  issues,  and  profits, 
and  the  income  of  said  trust  property  and  trust  funds,  from 
time  to  time,  to  afford  and  provide  him  such  reasonable,  neces* 
sarr  support  and  raiment  as  they  shall  deem  just  and  proper 
under  flie  circumstanoes,  but  thej  are  not  to  furnish  any 
monej  or  other  means  to  gratify  the  cravings  for  intoxicating 

liquors  or  for  immoral  associations 

"But  in  the  event  of  my  said  son  William  Hawke  shall 
leave  iasue  of  his  body  him  surviving,  born  of  a  respectable 
maternal  parent  in  lawful  wedlock,  and  not  bom  of  the  said 
Mn.  Sadie  Gladstone,  then  I  order,  direct,  and  require  my 
said  executors,  the  survivors  or  survivor  of  them,  to  use,  from 
time  to  time  as  they  may  deem  proper,  out  of  the  rents,  issues, 
tnd  profits  and  income  of  said  trust  property  and  trust  funds, 
to  afford  a  comfortable  support,  including  raiment  and  educa* 
tion,  for  such  child  or  children  of  my  said  son  William  Hawke, 
ontil  such  child  or  children  shall  attain  the  age  respectively 
of  twenty-one  years,  and  upon  reaching  that  age,  or  marrying, 
if  a  female  or  females,  my  executors  are  authorized  and  em- 
powered to  make  such  reasonable  advancement,  in  their  dis- 
cretion, as  the  circumstances  and  position  in  life  of  such  child 
or  children  of  my  said  son  William  Hawke  shall  seem  to  jus- 
tify out  of  the  profits  and  income  which  have  arisen  from  such 
tnist  property  and  trust  funds,  and  upon  attaining  the  age  of 
thirty-three  years  respectively,  said  real  estate  and  funds  so 
held  in  trust  as  aforesaid,  to  be  divided,  share  and  share  alike, 
less  any  advancement  made  from  each  share  respectively, 
between  such  children  of  my  said  son  and  their  heirs  by  rep- 
resentation; provided^  oZioaya,  that  my  executors,  or  any  of 
them,  shall  not,  with  any  funds,  money,  or  property  coming 
from  my  estate,  aid,  maintain,  or  support,  or  assist  therein, 
directly  or  indirectly,  any  child  or  children  by  my  son  begotten 
on  the  body  of  the  said  notorious  and  disreputable  woman, 
Mrs.  Sadie  Qladstone,  whether  born  in  lawful  wedlock  or  not. 
^  And  if  the  heirs  of  his  body  surviving  my  son  William 
Hawke  shall  be  born  of  the  body  of  the  said  Sadie  Qladstone, 
then  said  trust  property  and  trust  funds  shall  be  distributed 
>^nd  disposed  of  by  my  said  executors  as  hereinabove  directed, 
the  same  as  if  my  said  son  William  Hawke  had  died  without 
inue  him  surviving. 
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^In  the  event  my  ion  William  Hawke  should  fail  to  reform 
hit  intemperate  babitSi  and  from  bis  immoral  oonsortingji  snd 
OTil  associations,  or  otherwise  refiisa  to  comply  with  the  ooo- 
ditionB  upon  which  my  execotors  are  authorised  and  required 
to  conyey  f 'le  real  estate  described  and  the  ten  thousand  dol- 
larSy  with  the  net  rents,  issues,  pFo6ts,  and  Income  thereof 
mentioned  in  this  item  third  of  my  last  will  and  testament, 
then  and  in  that  case  it  is  my  will,  and  I  order  and  direct  my 
said  ezecmtors  to  hold  said  premises  and  trust  funds,  with  the 
net  accumulation  therefrom  invested  and  rented  as  aforeetid, 
and  out  of  the  proceeds  thereof,  from  time  to  time  as  required, 
use  sufficient,  if  my  said  son's  circumstances  shall  require  it, 
to  pay  and  discbarge  the  expenses  for  a  oomf<HiabIe  main- 
tenance and  support  during  his  natural  life,  or  until  he  shall 
have  complied  with  all  the  conditions  and  furnished  the  eri- 
dence  to  entitle  him  to  a  conveyance  and  assignment  from  my 
Faid  executors  to  said  trust  property  and  trust  funds,  with  the 
accumulation  thereof,  as  is  hereinabove  provided  and  directed, 
when,  although  more  than  ten  years  shall  have  passed  eboe 
my  decease  before  the  conditions  aforesaid  have  l)een  complied 
with  by  my  said  son  William  Hawke,  my  said  executon,  the 
survivors  or  survivor  of  them,  will  and  shall  convey  and  assign 
Raid  trust  property  and  trust  funds,  and  the  accumulations 
therefrom,  upon  the  express  condition,  however,  that  such  con- 
veyance and  assignment  of  said  property  and  trust  funds,  and 
the  accumulations  therefrom,  shall  be  void,  and  the  property 
thereby  conveyed  and  assigned  shall  revert  to  my  said  ezecih 
tors,  the  survivors  or  survivor  of  them,  or  to  my  said  wife  and 
daughters,  if  all  my  executors  shall  then  be  dead,  they  there* 
upon  shall  be  repossessed  thereof,  the  same  as  if  said  oonrey- 
nnce  and  assignments  had  never  been  made,  if  my  said  son 
William  Hawke  shall,  at  any  time  after  the  execution  and 
delivery  of  said  conveyance  and  assignment,  marry  or  cobahit 
with  the  said  notorious  and  disreputable  woman,  Krs.  Sadie 
Gladstone,  and  he,  my  said  son  William  Hawke,  having  &iled 
or  refused  to  comply  with  such  conditions,  and  failed  to  receire 
a  conveyance  and  assignment  of  such  trust  property  and  trost 
funds,  after  the  death  of  my  said  son  William  Hawke,  mj 
said  executors,  the  survivors  or  survivor  of  them,  are  directed 
and  required  to  distribute  such  trust  property  and  trust  funds, 
with  their  accumulations,  to  my  wife,  Elizabeth  A.  Hawk^ 
and  daughters,  Blla  Spencer,  Lulu  Hawke  Rector,  and  Minnie 
Hawke,  and  to  their  heirs  by  representation,  share  and  share 
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alike,  at  the  time  and  in  the  manner  hereinabove  diieoted; 
provided,  no  part  thereof  shall  descend  to  the  heir  or  heirs  of 
my  aoQ  William  Hawke  begotten  on  the  body  of  (he  said  Sadie 
Gladsione.'* 

The  first  codicil  to  the  will  of  Robert  Hawke  was  ezecnted 
OQ  July  29, 1885,  and  the  second  and  last  codicil  is  dated 
March  8, 1887,  so  that  the  last  date  is  the  oompletion  and 
publication  of  the  wilL  It  will  be  observed  that  the  devises 
to  and  provisions  iu  favor  of  the  appellant  are  made  to  depend 
upoa  oertain  conditions.  These  are,  first,  that  at  the  expira- 
tion of  ten  years  from  the  death  of  the  testator  the  app^ant 
shonld  have  become,  in  the  opinion  and  judgment  of  the  ex- 
ecutors, permanently  and  thorooghly  reformed  of  intemperate 
and  evil  habits,  his  immoral  consortings  and  associations,  and 
should  then  be  living,  with  evident  promise  to  continue  to  live 
for  the  remainder  of  his  lifci  a  virtuous,  temperate,  and  com- 
mendable life. 

Second,  that  the  executors  should  h^ve  satisfactory  proof 
and  evidence  that  the  appellant  had  permanently  freed  him« 
Belf  of  all  influences,  connections,  associations,  cohabitations, 
and  relations,  of  every  name,  character,  and  description,  with 
Mrs.  Sadie  Qladstone. 

After  the  argument  of  this  case,  and  at  the  consultation  of 
the  court,  we  were  all  of  the  opinion  that  the  first  conditions 
imposed  in  the  testator's  will  were  valid  arid  binding  on  the 
executors  and  on  the  legatee;  but  that  those  of  the  second 
class,  in  view  of  the  facts  and  circumstances  given  in  evidence, 
were  void,  as  against  the  public  policy  of  the  state,  and  could 
not  be  sanctioned. 

While  the  will  itself  was  executed  and  bears  date  of  Febru- 
ary 16, 1884,  there  is  a  codicil  to  it,  which,  to  all  intents  and 
Ifgal  porpoees,  republished  and  executed  the  will  on  the  twenty- 
ninth  day  of  July,  1885. 

It  appears  from  the  bill  of  exceptions,  and  is  not  disputed, 
that  the  appellant  was  married  to  Mrs.  Sadie  Gladstone  on  the 
16th  of  September,  1884.  It  is  to  be  mentioned,  not  as  a  con- 
trolling fact,  that  while  there  is  an  entire  absence  of  direct 
evidence  on  the  subject,  yet  from  all  the  evidence,  and  from 
the  legal  inferences  to  be  drawn,  there  is  a  strong  presumption 
that  the  marriage  of  the  appellant  with  Mrs.  Gladstone  was 
known  to  the  testator  at  the  time  of  the  last  publication  of  his 
will.  That  condition  had  taken  its  place  for  two  years  and 
Bix  months  prior  to  the  last  fact.     As  to  the  rule  in  this  in- 
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•tanoe,  see  Van  CorUandt  t.  Kip,  1  Hill,  590:  "  Where  a  codi- 
oil  is  8o  executed  as  to  operate  a  republication  of  Uie  will,  both 
■hould  be  read  and  construed  together  as  one  entire  instru- 
ment'' See  also  Brimmer  v.  Sohier,  1  Cush.  118;  N^9  A^ 
peal^  48  Pa.  St  601;  Den  ex  dem.  SnowhiU  y.  SnowhOl,  23 
N.  J.  L.  447. 

The  question,  then,  is  not  wholly  whether  the  exactions  of 
the  will  that  the  appellant  shall  have  freed  himself  of  all  the 
influences  and  associations  of  Mrs.  Gladstone,  but  are  in  le- 
atraint  and  in  the  continuation  of  the  marriage  relation,  the 
■ame  haying  been  entered  into  as  stated. 

I  think  there  can  be  no  doubt,  either  as  a  question  of  reason 
from  moral  premises,  or  of  legal  authority,  not  only  that  such 
condition  is  yoid,  but  haying  been  declared  yoid,  it  leaves  the 
bequest  of  the  testator  operatiye  the  same  as  though  the  con- 
dition had  not  been  sought  to  be  made  by  will:  See  Roper  on 
Legacies,  757,  and  cases  cited;  Conrad  y.  Long,  83  Mich.  78; 
Wren  y.  Bradley,  2  De  Oex  &9.  49;  Brown  y.  Peek,  1  Iden, 
140;  Tennant  y.  Braie,  Tothill,  ed.  1820,  77. 

These  authorities,  cited  by  counsel  for  appellant,  are  directly 
to  the  point  stated,  and  seem  to  be  conclusiye  of  it  Had  the 
devisee  not  been  lawfully  married  at  the  date  of  the  last  pub- 
lication of  the  will  of  the  testator,  I  should  be  of  the  opinion 
that,  under  the  arguments  and  authorities  of  the  counsel  for 
appellees,  the  peculiar  conditions  of  the  will  here  considered 
would  be  upheld;  but  wholly  otherwise  when  the  marriap 
had  been  solemnised  before  the  publication  of  the  will. 

The  decree  of  the  district  court  is  reversed,  and  the  cause  is 
remanded,  with  a  direction  to  that  court  to  enter  a  decree  in 
accordance  with  this  opinion* 

Judgment  accordingly. 

Wills— CoTOon.  is  Rspublioatiom.  —  A  testator  sfgniag  and  paUiihiig 
a  oodioil  in  the  presence  of  witneaeee  repnblishee  hie  wUl»  and  both  togt^ 
■re  bntone  will:  Harveif  t.  ChauUtm,  14  Ma  087;  65  Abl  Deo.  190^  ud ex- 
tended nota. 

Dkvisb— OoiiDiTioini  nr  Bsstrixnt  ov  Mabrtaox.— A  oonditioii  it  » 
will  in  restraint  of  nuurriage  (generally  is  Toid,  as  against  pnblie  policy  sad 
good  morals:  UtOe  ▼.  BkrdweU,  21  Tex.  697;  78  Am.  Dee.  84S;  and  aeCe;  ex- 
tended note  to  (kfipa{ft  ▼.  Akxander^  38  Am.  Deo.  166i. 

CoifTRAOXS  —  00K8U>BRATI0K    lOB    PbOMISB  —  WhaT   SVFFlOmT.  —  A 

promise  by  an  ande  to  a  nepbew,  that  if  the  latter  woold  refrain  from  (iriiik> 
ing  liqnor,  using  tobaooo,  swearing,  and  playing  eards  or  billiards  for  mooey 
vntil  he  should  become  twenty-one  years  of  age»  he  would  pay  him  ^it  tboa* 
•and  dollars,  is  founded  on  a  good  consideration,  and  will  be  upheld:  Bamet 
▼•  Sidwa^.  124  N.  Y.  688;  21  Abl  St.  Bep.  693»  and  notst 
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QvAHA  AKD  North  Platte  R.  R.  Co.  v.  Janeork. 

(30  NiBKASK  A,  270  ] 

ItonrlXMUiir — Sfboial  Damaok  wttrout  Acttual  Takino. — Where 
the  property  of  a  penon  has  beea  speoially  depreciated  in  raluep  in  ez- 
«M  of  Iha  injury  eoetained  by  the  oommunity  at  large,  by  reason  of  a 
piUiO  improvement,  he  i«  entitled  to  oompeneation  in  damages  for  each 
depteeiation,  although  no  part  of  hb  property  is  actnally  taken. 

ftnmfT  DoHAxa  ^  Spsoul  Damaam — Opbication  of  Railroad.  ~  Where 
M  ewBor  has  sustained  special  damages  by  the  oonstraotion  and  opera- 
tua  of  a  railroad  near  his  laud  and  in  dose  proximity  to  his  honae,  in 
amm  of  the  damages  sostained  by  the  public  generally,  he  is  entitled  to 
lioorer  compensation  therefor;  and  the  noise,  jar  to  his  building,  smoke, 
Mol^  and  einders  from  passing  engines  and  trains  are  proper  elementi  of 


W.  8.  RuiiMj  and  MarqueU  and  Deweese^  for  the  plaintiff 
Bonw* 

Aolpo  and  Sahinj  for  the  defendant  in  error. 

NoiVALi  J.  The  defendant  in  error  brought  this  action  in 
tbe  district  conrt  of  Colfax  County,  to  recover  damages  for 
the  depreciation  in  value  of  his  property,  caused  by  the  con- 
itractioD  and  operation  of  the  Omaha  and  North  Platte  rail- 
road in  front  of  his  premises.  The  case  was  tried  to  the  court, 
vlio  roDdered  a  judgment  for  the  plaintiff  for  the  sum  of 
fifteen  hundred  dollars. 

It  ii  folly  established  by  the  testimony  that  the  railroad  com- 
peny  purchased  blocks  2  and  15  in  tbe  town  of  Schuyler,  and 
ooQstmcted  its  main  track  and  switches  thereon;  that  on  the 
Mt  psrt  of  block  16  it  erected  an  engine-house,  a  turn-table, 
ttd  a  coal-shed.  At  the  time  of  the  location  of  defendant's 
rotd  the  plaintiff  was  the  owner  of  block  16,  which  is  imme- 
diately east  of  block  16,  being  separated  by  Atlantic  Street. 
The  plaintiff  also  owns  between  three  and  four  acres  of  land 
adjmning  said  block  16  on  the  south.  The  plaintiff's  residence 
k  located  on  the  west  part  of  said  block  16,  and  within  eighty 
fcetof  the  engine-house.  No  part  of  Atlantic  Street  was  taken 
hy  the  railroad  company  for  any  purpose.  All  the  evidence 
ihows  that  in  moving  trains  over  the  main  and  side  tracks, 
vid  at  the  ronndhouse,  noises  are  made  by  the  ringing  of  the 
bells  and  sounding  of  tbe  whistles;  that  the  engines  of  the 
defendant  throw  soot,  smoke,  and  cinders  upon  plaintiff's  prep- 
ay, and  that  the  passing  of  trains  shakes  plaintiff's  house, 
which  damaged  and  depreciated  the  value  of  his  property.  The 
eTidenoe  establishes  that  the  property  has  been  depreciated  in 
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▼alae  in  the  sum  of  fifteen  hundred  dollars,  by  renson  of  tlie 
construotioQ  and  operation  of  the  railroad  in  such  close  prox- 
imity to  plaintiff's  premises. 

The  plaintiff's  right  to  recover  is  based  upon  section  2t, 
article  1,  constitution  of  this  state,  which  provides  thai "  the 
property  of  no  person  shall  be  taken  or  damaged  forpablic 
use  without  just  compensation  therefor."  It  has  become  the 
settled  law  of  this  state,  that  under  this  provision  of  our  con- 
stitution it  is  not  necessary  that  any  part  of  an  individual's 
property  should  be  actually  taken  for  public  use  in  order  to 
entitle  him  to  compensation.  If  the  property  has  been  depre- 
ciated in  value  by  reason  of  the  public  improvement,  which 
the  owner  has  specially  sustained,  and  which  is  not  common 
to  the  public  at  large,  a  recovery  may  be  Iiad.  In  the  case  at 
bar  the  plaintiff's  property  is  depreciated  in  value  by  the  noiee 
caused  by  the  operation  of  the  defendant's  engines  and  cars 
in  front  of  his  premises  and  in  close  proximity  to  his  house, 
by  the  casting  of  soot,  smoke,  and  cinders  upon  his  property, 
and  by  the  vibration  of  his  house.  The  plaintiff  has  sustained 
special  damages  by  the  construction  and  operation  of  the  rail- 
road near  his  premises,  in  excess  of  that  sustained  by  the  oom- 
munity  at  large.  Smoke,  soot,  and  cinders  are  not  throwa 
upon  property  situate  a  few  blocks  from  the  road,  nor  does  the 
moving  of  trains  jar  buildings  that  are  distant  from  the  track. 
The  fact  that  the  property  of  a  dozem  or  more  owners  in  the 
town  is  materially  injured  by  the  location  of  the  defendant's 
roads  does  not  affect  the  plaintiff's  right  to  compensation  for 
the  depreciation  in  value  of  his  property.  If,  in  conseqnenee 
of  the  building  of  a  railroad  into  a  town,  new  towns  spring  up 
which  divert  trade  from  the  old  town,  and  property  therein 
depreciates  in  value,  for  such  depreciation  no  recovery  can 
be  had.  It  is  an  injury  or  damage  each  property  holder  hafl 
sustained  in  common  with  the  public  generally. 

It  is  claimed  that  the  district  court  allowed  this  kind  of 
damages  ia  this  case,  and  none  other.  True,  there  is  testi- 
mony in  the  record  before  us  tending  to  show  that  property 
generally  in  the  town  of  Schuyler,  since  the  construction  of 
the  road,  has  depreciated  in  value,  but  this  falling  off  in  value 
was  not  taken  into  consideration  by  the  court  in  assessing 
damages  in  this  case.  The  evidence  fails  to  disclose  that  any 
such  general  depreciation  had  taken  place  immediately  after 
the  construction  of  the  defendant's  road,  and  that  is  the  date 
the  witness  estimates  the  value  of  the  property,  and  not  at  the 
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date  of  tbe  triaL  Had  the  value  of  plaintiff  'a  propertj  at  tlie 
time  of  the  trial  been  giyen,  then  there  would  have  been  jnet 
pounds  for  complaint. 

A  nmilar  question  was  considered  in  the  case  of  Blakeley  v. 
Chicago  He.  Ry  Co.,  25  Neb.  207,  where  it  was  held  that  it 
was  competent  to  take  into  consideration  noise  and  oonfusion 
ineideot  to  the  operation  of  trains,  in  estimating  the  value  of 
nal  estate  after  the  construction  of  the  road. 

The  Chicago  etc.  Ry  Co.  v.  Hazels^  26  Neb.  864,  was  an  ao- 
tion  to  recover  damages  alleged  to  have  been  sustained  by 
Haiels  bj  the  reason  of  the  construction  of  a  railroad  in  close 
proximity  to  his  property.  Smoke,  dust,  and  soot  from  en* 
gines,  the  ringing  of  bells,  sounding  of  whistles,  and  noise  of 
the  trains  depreciated  the  value  of  his  property.  It  was  held 
in  that  case  that  all  elements  caused  by  the  construction  of 
the  road  which  tend  to  diminish  the  value  of  property  could 
be  taken  into  consideration. 

This  view  is  supported  by  ElitaheihUnon  etc.  R.  R  Co.  v. 
Cmbi,  10  Bush^  882;  19  Am.  Bep.  67;  Qalveaton  elc.  Ry  Co. 
T.  UiiikB,  60  TeiL  056;  Loihr  v.  Metropdiian  ele.  Ey  Oo.^  104 
H.  T.  268;  BaUimare  etc.  R.  R.  Co.  v.  Fifth  Bapti$t  Church,  108 
n.  a  817;  Cog9weU  v.  New  York  etc  R.  R.  Co.,  108  N.  Y.  10;  57 
Am.  Rep  701;  Kansae  ete.  R.  R.  Co.  v.  Kregeto,  82  Eao.  60S; 
Dmker  v.  Manhattan  Ry  Co.,  106  N.  Y.  167;  60  Am.  Bep. 
4X1]  Chicago  eic  Ry  Co.  v.  Ayree,  106  HL  511. 

In  Columbus  etc  Ry  Co.  v.  Gardner,  46  Ohio  St.  816,  the 
mpreme  court  of  Ohio,  in  considering  the  question  involved 
ia  the  case  at  bar,  says:  ^*  While  it  may  be  oonoeded  that  in 
estimating  the  plaintiGF's  damages  the  jury  would  not  be  pei^ 
mitted  to  take  into  account  the  consequenoes  of  the  operation 
ef  the  railroad  which  were  common  to  the  community  at  large, 
1)0  sound  reason  ezista  for  excluding  from  their  consideration 
tach  elementa  of  inconvenience,  annoyanoe,  danger,  and  loss 
u  result  to  tbe  property,  its  use  and  enjoyment,  from  the 
aiooke,  noiaee,  and  sparks  of  fire  oocasioned  by  running  of 
loeooMtives  and  oars  aloug  the  track  in  front  of  the  same,  if 
it  be  shown  thai  these  oansed  speoial  injury  and  depreciation 
to  the  property.** 

The  rule  eatablished  by  the  dedsions  of  this  court,  and  by 
the  recent  adjudioated  oases  of  most  of  the  other  states,  is  to 
the  eAei  that  if  the  property  of  an  individual  baa  been  depre- 
eiated  In  value  by  reason  of  smoke,  sooti  and  cinders  being 
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thrown  upon  Mb  property  by  patsiiig  enginMi  hs  maj  iMOfor 
the  damaget  thus  fiiataiiied. 
The  Judgment  of  the  diatriet  eoort  ia  afflrmed. 

EviKsirr  Doianr— >Daiiagb  wrramn  Takiho.— Hm  ooutnelta  mi 
operation  of  a  raflroad  ia  front  of  ttio  yropertj  of  tm  abottuig  ovbot  wittsak 
his  oonaent^  and  wtthoat  hla  boing  oonipeiiaatad»  fa  aa  inTaaim  of  kfa  nifM 
for  which  he  may  raoorar  danagaas  TkeobtM t,  LommMUMe,  ITy Cik«i8llm 
279;  14  Am.  St.  Rep.  664,  and  note.  When  the  fee  of  an  almttiag  owb«  it 
not  sought  to  be  taken  for  a  railway,  ho  oannot  enjoin  iteoonatraotionBMdj 
because  the  damagea  to  hb  promiaea  aro  not  oompensated  In  advaaoa^  |i^ 
Tided  the  oompany  net  nndar  aniBotont  legiabtlvv  and  nmnlBipal  anlhwliji 
Dtntfor  tie,  B^^Oa,  r.  Domise^  11  OoL  M7;  esnfrw^  aaa  AMoc*  t. 
€U.  R"y  Co.^  ao  Iowa,  593. 

Railrgadb— -DAXAon  lom  OraaAnoa  ov,  n  Vbovt  ev 
WhenoTer,  withont  the  oonient  or  witfaoat  oompenaatlon  to  an  abattiBg 
owner,  a  railroad  fa  operated  along  a  atreot  ia  front  of  hfa  pronfaei^  ioa% 
along  that  part  of  tho  street,  to  eaaaaamoksb  dvst^  and  oiadar%  which  daiksa 
and  pollute  the  air,  he  may  reooTor  whatofor  damagea  are  ao  oaaaed  ta  Us 
lot:  Adoum  T.  Chicago  etc  B.  JSL  Oa^  99  Minn.  286;  18  Am.  St.  Bopu  64^  aid 
note;  Stone  t.  FcdHmrif  efe.  iS.  A  Ox,  68  HL  884;  18  Am.  Bopu  6ML  Bat 
such  action  oannot  be  maintained  whore  tho  railroad  fa  being  pmdentlj  opi^ 
ated  on  its  own  land  or  upon  land  in  whioh  the  abnttiag  owner  baa  no  fafar* 
est:  OarroU  ▼.  WUeoneki  Oeai,  Oa,  40  Mina.  188|  X>iM«iOi«  ▼•  Owftal  ifeL 

itV  09.»  72  Iowa,  laa. 


Gbbman  Insubanob  Gompant  v.  Hexdux. 

laavRAiroi— LniiTAnoiis  o«  Powaas  of  Aonn!^  —  An  insnranoa 
may  limit  or  restriot  the  powers  of  its  agents  and  when  aaoh 
are  known  to  tho  person  dealing  with  snoh  agents  ttio  ooapoBy  fa 
only  by  aeto  of  the  agent  within  tho  aoopo  of  the  aathocit^ 

ImuRANoa — ADDmoiTAL  iHMTaAifon — WAiraa  sr  Aonrr.  —  When  a  pet 
icy  of  insnranoo  oontains  a  oonditlon  against  additional  insaraaes^  with* 
oat  the  written  oonaent  of  the  oompany,  and  also  a  oondition  ttat  no 
notioo  to^  and  oonsent  or  agfoement  by,  any  looal  agent  ahaQ 
a  waiver  of,  or  affeot  any  oondition  in,  the  polioy  nntil  anoh 
agreement  fa  indorsed  thereon  ia  writing,  tiio  looal  agent  of  tiio 
ance  oompanj  has  no  anthority  to  rerbally  waiva  any  of  ihm 
in  the  policy.  Hfa  orsl  oonsent  to  additional  insnranoo  wiU  aol 
the  oompany,  and  snob  insnranoe  renders  tho  polity  weUL 

laBURAiioa— liOfla— ADDmoHAL  lasimAaoa^lIaAaiiBa  ov  ItiHinai 
Where  a  policy  of  insnranoo  provides  tfaal^  in  tiio  eront  of  otiMr  or  addl* 
tional  insnranoe^  the  assored  shall  reoorsr  ao  grsatsr  proportion  of  the 
loss  than  the  aam  named  in  the  policy  bears  to  tho  total  amonat  of  tho 
insnranoe^  proof  of  additional  insnranoe^  and  that  tha  loas  fa  tea  Ham 
tiio  total  amount  of  insuranoe^  will  limit  tho  rooovory  of  tiio  ■waiiiil  ta 
tbesnm  stipulated  for  in  the  polioy,  and  ho  fa  aol  ontitiodta 
the  market  Talue  of  the  goods  destroyed. 
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tlie  plaintiff  in 


r.ir.  FranM»  £.  £  FoImHim,  Md  M.  McLamgUim,  to  Om 

defeodant  in  error* 

NoRVAL,  J.  This  is  an  action  upon  a  polioj  of  insnranoo 
issued  hj  the  defendant  June  1, 1887,  for  one  year.  The  in- 
raranoe  was  for  fifteen  hundred  dollars  npon  the  plaintiffs' 
itoek  of  clothing  and  gents'  fhmishing  goods,  situated  at  West 
Pdnt^  Nebraska.  On  the  twenty-sizth  day  of  Novemberi 
1887,  while  said  policy  was  in  full  foroOi  the  property  was 
totally  destroyed  by  fire.  The  petition  is  in  the  nsnal  Ibrm. 
The  policy  sned  on  is  attached  to  the  petition,  and  contains 
this  written  daiise:  **  Four  hundred  dollars  other  insurance 
ooDconent  herewith  only  permitted."  The  defendant  by  its 
inswer  admits  the  execution  and  deliyery  of  the  policy,  and 
denios  all  other  allegations  of  the  petition.  The  defendant,  as 
a  second  defense,  alleges  ''that  said  policy  of  insurance,  de» 
leribed  in  the  petition,  is  in  the  regular  form  of  policies  issued 
bj  this  defendant^  and  that  the  plaintiffs  accepted  and  receiyed 
ttid  policy  with  a  full  knowledge  of  the  contents  thereof. 

"  Defendant  further  avers  that  said  policy  ocmtains  a  certain 
proTision  in  the  following  words  and  figures,  to  wit:  '  Four 
hundred  dollars  other  insurance  concurrent  herewith  only 
permitted ';  and  defendant  further  avers  that  on  or  about  the 
&8t  day  of  June,  A.  D.  1887,  these  plaintiffs  placed  the  fbll 
iiDount  of  said  concurrent  insurance  aUowed  by  the  terms  of 
the  policy  issued  by  this  defendant  with  the  (3ermania  In- 
•oranoe  Company,  which  company  issued  to  these  plaintiffs 
their  certain  policy  of  insurance  for  the  sum  of  four  hundred 
dollars  on  said  stock,  and  one  hundred  dollars  on  fixtures  in 
laid  store,  which  said  policy  was  in  full  force  and  effect  from 
the  date  thereof  to  the  time  and  date  of  said  loss  by  said  fire. 

'^  Defendant  further  avers  thai  said  policy  of  insurance 
isiaed  by  this  defendant  contains  a  certain  clause  in  the  fol* 
lowing  words,  to  wit:  'The  insured,  under  this  policy,  must 
obtain  consent  of  this  company  for  all  additional  insurance  or 
policies,  valid  or  invalid,  made  or  taken  before  or  after  the 
inue  of  this  policy,  on  the  property  hereby  insured,  and  for 
tU  changes  that  may  be  made  in  such  additional  insurance, 
and  have  such  consent  indorsed  on  this  policy;  otherwise  the 
insured  shall  not  recover  in  case  of  loss.' 

''Defendant  further  averis  that  said  plaintifbi  with  full 
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knowledge  of  the  said  printed  terms,  and  also  of  the  specific 
written  terms  of  said  policy,  purposely  and  knowingly,  and 
without  the  knowledge  or  consent  of  this  defendant  oompuiy, 
and  in  violation  of  said  express  terms  and  proTisions,  did,  on 
the  twenty-fifth  day  of  October,  A.  D.  1887,  make  application 
to  the  Orient  Insurance  Company,  of  Hartford,  CoDnecticoti 
for  a  policy  of  insurance,  for  the  sum  of  five  hundred  doUan, 
on  the  stock  of  goods  insured  by  the  policy  issued  by  tbii 
defendant,  and  described  in  the  petition,  and  that  on  said 
twenty-fifth  day  of  October,  A.  D,  1887,  said  Orient  iDsnrance 
Company  issued  and  delivered  to  said  plaintiffs  their  certain 
policy,  No.  802,988,  for  the  sum  of  five  hundred  doUan,  in- 
suring their  stock  of  goods  mentioned  in  defendant's  policj, 
and  described  in  the  petition,  against  loss  or  damage  by  fire, 
for  one  year  from  the  date  thereof  Said  policy  so  iesaed  by 
the  Orient  Insurance  Company  was  in  foil  force  and  effect  at 
the  time  said  fire  occurred,  to  wit,  on  the  twenty-sizth  dayof 
November,  A.  D.  1887* 

*^  Defendant  further  avers  that  the  said  plaintiffii,  by  firtoe 
of  the  foregoing  allegations  and  averments,  ideased  tbii  da* 
fendant  from  all  obligations  and  liability  under  the  tanna  of 
said  policy,  No.  628,  and  the  same  was  vmd  from  and  ate 
October  26,  A.  D.  1887." 

The  plaintiffs  filed  the  following  reply:— 

^'  1.  The  plaintiffs,  for  reply  to  defendant's  answer  In  thi 
above  action,  deny  each  and  every  allegation  of  new  matter 
contained  therein. 

«'  2.  The  plaintiffs  allege  that  the  defendant  had  netioe  ot 
the  additional  insurance  complained  of  in  ita  aaid  answer, 
immediately  prior  to  the  issuing  of  said  additional  poUcjof 
insurance,  and  the  defendant,  with  full  knowledge  of  all  tbe 
facts,  gave  to  the  plaintiffs  its  anqaalified  oonaaiik 

'^  3.  That  immediately  after  said  polioy  was  issued  and  de- 
livered to  the  plaintiSb,  they  applied  to  defendant's  agent,  who 
issued,  signed,  and  delivered  the  policy  upon  which  this  smt 
was  brought  and  requested  him  to  indorse  the  amoont  of  said 
additional  insurance  upon  said  policy,  and  said  agent  then 
and  there  assured  the  plaintiffs  that  such  indoisement  wu 
not  necessary,  and  that  the  policy  was  all  right,  and  as  faind- 
ing  upon  the  defendant  company  as  though  the  additionil 
insurance  were  indorsed  thereon. 

<*  4.  The  defendant  is  estopped  to  dispute  its  liability  qpoo 
said  policy  of  insurance,  or  to  claim  a  forfeiture  of  said  pdlioji 
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becauM  of  tlie  fiMtt  Mi  o«t  in  panigntphs  2  and  8  of  Ihif 

reply* 

To  tbo  new  matter  elated  in  the  reply  the  defendant  intei^ 
pooed  a  general  demarrer«  which  wae  oyemiled  by  the  oonrt 
Upon  a  J1117  trial  the  plaintiflre  reoovered  a  judgment  for 
$l,596i5. 

The  record  diaoloeee  that  the  policy  in  auit  was  issued  by 
one  D.  J.  Drebert,  the  looal  agent  of  the  defendant  at  West 
Pointiand  that  at  the  same  time  the  plaintiflfs  took  out  a 
policj  in  the  Qermania  Insurance  Company  for  four  hundred 
dolbn  on  the  same  property,  and  that  subsequently,  on  the 
tirentj-fifth  day  of  October,  1887,  the  Orient  Insuranoe  Com- 
pany, of  Hartford,  Connecticut,  at  the  plaintiffs'  request^  issued 
its  policy  for  the  sum  of  Ave  hundred  dollars  on  the  stock  of 
goods  insured  by  the  policy  in  suit.  The  plaintiffs,  over  the 
defendant's  objections,  introduced  testimony  tending  to  prove 
that  prior  to  the  issuing  of  the  policy  by  the  Orient  Company, 
Drebert,  the  local  agent  of  the  defendant,  yerbally  consented 
to  sQch  additional  insurance,  and  that  after  said  last  policy 
was  written,  the  plaintiffs  exhibited  the  policy  issued  by  the 
defendant  to  Drebert,  and  requested  him  to  indorse  the 
amoant  of  the  additional  insurance  thereon,  and  that  Drebert 
replied  that  ^  that  makes  no  differenoe;  the  policy  is  good;  it 
need  not  be  ohanged.** 

The  testimony  introduced  by  the  defendant  tends  to  eetab* 
lishthat  neither  the  defendant  nor  Drebert  had  any  knowledge 
that  snch  additional  insurance  had  been  written  until  after 
the  fire,  and  did  not^  yorbally  or  otherwise,  consent  to  such 
inaaranoe. 

On  the  question  of  waiyer  by  the  defendant  of  the  conditions 
of  the  policy  relating  to  additional  insurance,  the  court,  on  its 
own  motion,  ga^e  the  following  instructions:-* 

''T.  In  the  policy  sued  on  is  a  provision  permitting  four 
htmdred  dollars  other  concurrent  insurance,  and  the  condition 
that  the  insurer  must  obtain  the  consent  of  the  company  for 
sll  additional  insuranoe  taken  before  or  after  the  issue  of  said 
policy  on  the  property  thereby  insured,  and  have  such  consent 
indorsed  on  the  policy,  otherwise  the  insured  shall  not  recoyer 
in  ease  of  loss.  The  court  instructs  you  that  if  you  find  from 
the  eyidence  that  the  plaintiffs,  after  receiying  the  policy  from 
the  defendant,  and  before  the  loss  in  question  occurred,  ob- 
tained oQier  insurance  in  addition  to  the  four  hundred  doUan 
concurrent  insurance  permitted  by  said  policy  upon  the  prop- 
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crty,  which  had  nol  expired  at  the  time  of  the  Hre^  aad  thil 
BO  notiee  thereof  was  given  defendant^  ita  agents  or  sAoeob 
beftm  the  fire,  or  to  wlileh  the  oompany  did  not  coDisnt,  thaa 
plaintifb*  policy  would  be  void,  and  he  cannot  reoofsr  ia  tUi 
suit,  and  your  verdict  must  be  for  the  defendant. 
..  ^*  8.  If  you  believe  from  the  evidence  that  Danisl  DreM 
was  the  agent  of  the  defendant  at  West  Point  fixr  takiag  a^ 
plications  for  insurance,  and  fisr  writing, issuing,  and  delifering 
policies  for  the  defendant  company,  and  that  he  was  notifiid 
by  the  plaintiffs  of  the  additional  insurance  placed  on  plAifr 
tiffs'  property,  and  that  he  did  not  object  to  the  same,  or  sag" 
gest  any  breach  of  the  condition  of  the  original  polii^  in  cod- 
sequence  thereof^  then  the  defendant  is  estopped  from  now  lil- 
ting up  such  additional  insurance  in  avddance  of  its  pdiey. 

^'  9.  If  you  believe  from  the  evidence  that  prior  to  the  time 
of  taking  of  the  additional  insurance  the  plaintiff  notified  kht 
said  Daniel  Drebert  of  his  intention  to  take  additional  iDsa^ 
ance,  and  the  said  Daniel  Drebert  made  no  objections  tbereiOb 
but  on  the  contrary  told  him  it  was  all  rights  and  gave  hiacoop 
sent  thereto;  and  if  you  find  from  the  testimony  that  imme- 
diately after  the  plaintiff  had  procured  the  additional  inla^ 
ance  he  went  to  the  said  Daniel  Drebert  and  informed  Mm 
that  he  had  taken  such  additional  insurance,  and  requested 
the  said  Daniel  Drebert  to  indorse  the  amount  of  the  same  oa 
the  defendant's  policy,  and  that  the  said  Daniel  Drebert  there- 
upon told  the  plaintiffs  that  it  was  unnecessary  to  indorse  thi 
amount  of  said  additional  insurance  on  said  policy,  thai  it  wii 
all  right  without  said  indorsement,  or  words  to  that  effect,  end 
that  neither  the  said  agent  nor  any  one  else  on  behalf  of  the 
defendant  objected  to  said  additional  insurance,  or  notified  the 
plaintiffs  that  such  additional  insurance,  without  the  coneeat 
of  the  company  being  indorsed  on  the  policy,  would  render  or 
had  rendered  the  policy  void, — then  the  defendant  most  be 
deemed  to  have  waived  the  condition  in  the  policy  regardiDg 
such  additional  insurance/* 

To  the  giving  of  each  of  these  instructions  the  defendant 
took  an  exception.  The  main  points  in  this  case  are  those 
raised  by  the  demurrer  to  the  reply,  the  admission  of  testimoaj 
to  establish  a  waiver  of  the  terms  of  the  policy  by  the  defend- 
ant, and  the  instructions  given  by  the  trial  court  on  that 
branch  of  the  case.  The  questions  thus  presented  are:  Did 
Drebert,  the  local  agent  of  the  defendant,  have  any  autboiit/ 
to  verbally  waive  the  provisions  of  the  policy  relating  to  addi* 
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donal  insoranoaf  and  did  the  notioe  to  such  agent  estop  the 
defendant  after  the  loss  from  eetiing  op  aa  a  de&nae  the  tak* 
ing  of  additional  insuranoef 

This  eoort  has  frequently  decided  that  the  conditions  inserted 
ibr  the  benefit  of  the  company  in  a  policy  of  insurance  may  be 
waired  by  it:  Ftuxnix  In$.  Co.  T.  LanHng^  16  Neb.  494;  ficJ^one- 
•laa  T.  Weiiem  0te.  Ins.  Co.^  16  Neb.  404;  Ntbtfuka  and  loma 
hi.  Co.  T.  Chrutienten^  29  Neb.  572;  26  Am.  St  Rep.  407.  We 
adhere  to  these  decisions.  In  each  of  those  cases,  howeTer^ 
the  waifer  of  the  terms  of  the  policy  was  made  by  an  agent 
who  had  authority  to  so  bind  the  company.  In  this  case  it  is 
eontended  that  the  policy  in  express  terms  limits  and  restricts 
the  authority  of  the  local  agent  in  waiving  the  conditions  of 
the  policy.  In  addition  to  the  provisions  of  the  policy  set  out 
in  the  drfendant's  answer,  it  contains  this  clause:  '^  The  use  of 
pneral  terms,  or  anything  less  than  a  distinct  specific  agree* 
ment)  clearly  expressed  and  indorsed  on  this  policy  and  signed 
bj  a  duly  authorixed  agent  of  this  company,  shall  npt  be  con* 
simed  as  a  waiver  of  any  printed  condition  or  restriction 
herein,  and  no  notice  to,  and  no  consent  or  agreement  by,  any 
local  agent  shall  affect  any  condition  of  this  policy  until  such 
consent  or  agreement  is  indorsed  hereon  in  writing.'' 

It  is  insisted  by  the  plaintiffs  that^  notwithstanding  the  ex« 
pieee  terms  of  the  policy,  Drebert  had  power  to  consent  by 
pard  to  the  subsequent  insurance.  Such  authority  is  not  to 
he  found  in  the  printed  conditions  of  the  policy.  On  the  con* 
tmy,  tbe  parties  expressly  stipulate  that  ^  no  notice  to,  and 
eoosent  or  agreement  by,  any  local  agent  shall  affect  any  con* 
dition  of  the  policy  until  such  consent  or  agreement  is  indorsed 
hereon  in  writing."  This  language  is  clearly  a  direct  limita* 
tion  upon  the  power  of  the  local  agent  to  bind  the  company 
after  the  delivering  of  the  policy.  He  was  only  authorised  to 
waive,  change,  or  modify  the  policy  in  a  specified  manner. 
The  parties  agreed  that  no  notice  to  the  local  agent  should 
affect  the  conditions  of  tbe  policy.  The  notice  given  to  the 
agent  of  the  procuring  of  other  insurance  did  not,  therefore^ 
bind  the  company.  To  hold  that  it  did  would  be  to  ignore  the 
plain  contract  of  the  parties.  Had  the  local  agent  conveyed 
the  information  to  the  managing  oflBcer  of  the  company,  doubt- 
less the  defendant  would  have  been  bound,  for  unquestionably 
an  officer  or  agent  of  the  defendant  whose  powers  are  not  lim« 
ited  can  waive  the  terms  of  the  policy  without  indorsing  the 
same  thereon  in  writing.    It  cannot  be  questioned,  however, 
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that  an  insurant  company,  as  well  as  an  individual,  maj 
limit  or  restriot  the  powers  of  its  af^nt,  and  when  snch  restrio- 
tions  are  known  to  the  person  dealing  with  the  agent,  the  com* 
pany  is  only  bound  by  the  acts  of  the  agent  performed  within 
the  scope  of  the  authority  conferred:  Hav&nB  t.  Home  Im.  Cc^ 
111  Ind.  90;  60  Am.  Rep.  689;  Cleaver  T.  Traden'  Ins.  Co^t& 
Mich.  527;  8  Am.  St.  Rep.  908;  Russell  y.  Cedar  Sapids  Im. 
Co.,  78  Iowa,  216;  Hartford  F.  Ins.  Co.  v.  WOeox,  57  IlL  182; 
riankins  ▼.  Rockford  Ins.  Co.,  70  Wis.  1;  Knudson  v.  HeVa  F. 
Ins.  Co.^  75  Wis.  198;  Cleaver  ▼.  Traders^  Ins.  Co.^  71  Mich.  414; 
15  Am.  St.  Rep.  275;  Merurau  ▼.  Phosnix  MiU.  lAfe  Ins.  Oo.,6S 
N.  Y.  274;  Gladding  y.  California  etc.  Ins.  Co.^  66  CaL  6;  Ami 
V.  Sun  Ins.  Co.^  67  Cal.  621. 

In  Cleaver  r.  Traders^  Ins.  Co.,  65  Mich.  527,  8  Am.  Si  Bep. 
908,  the  policy  provided  that  '4f  the  insured  shall  procnrs  any 
other  or  further  insurance  upon  the  property  insured  with- 
out the  consent  of  the  company  written  upon  the  policy,  the 
policy  shall  become  void.''  The  policy  also  contained  thia 
provision:  ''  It  is  further  understood,  and  made  part  of  this 
contract,  that  the  agent  of  this  company  has  no  authority  te 
waive,  modify,  or  strike  from  the  policy  any  of  its  printed  con- 
ditions; •  •  •  •  nor,  in  case  this  policy  shaU  become  void  by  rea- 
son of  the  violation  of  any  of  the  conditions  thereof,  has  the 
agent  power  to  revive  the  same."  After  the  delivery  of  the 
policy,  on  representation  of  the  agent  issuing  the  same  that  it 
would  be  all  right,  additional  insurance  was  placed  on  the  prop- 
erty. The  consent  of  the  company  to  the  taking  of  the  additional 
insurance  was  not  indorsed  on  the  policy.  The  supreme  court 
of  Michigan  held  that  the  defendant  was  not  estopped  to  denj 
its  liability.  It  is  stated  in  the  opinion  of  Mr.  Justice  Mono 
that  *'  when  the  policy  of  insurance,  as  in  this  case,  containa 
an  express  limitation  upon  the  power  of  the  agent,  such  agent 
has  no  legal  right  to  contract  as  agent  of  the  company  with 
the  insured,  so  as  to  change  the  conditions  of  the  policy,  or  to 
dispense  with  the  performance  of  any  essential  requisite  con- 
tained therein,  either  by  parol  or  writing;  and  the  holder  of  the 
policy  is  estopped,  by  accepting  the  policy,  from  setting  up  of 
relying  upon  powers  in  the  agent  in  opposition  to  limitationa 
and  restrictions  in  the  policy.'' 

In  Knudson  v.  HeJda  Fire  Ins.  Co.,  76  Wis.  198,  the  policy 
contained  the  usual  stipulation  found  in  insurance  policies,  re- 
quiring the  assured,  in  case  of  loss,  to  render  to  the  company 
proofs  of  loss  within  thirty  days.    No  proofs  of  loss  were  ever 
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Ainuslied  the  company,  the  insured  oUimlng  that  the  samt 
were  wiiyed  by  parol.  The  policy  also  provided  that  **  agents 
haT6  DO  authority  to  make  any  Terbal  agreement  whaterer  for 
or  00  behalf  of  this  company,  and  this  company  will  not  be 
liable  for  any  snch  agreement  except  snch  as  shall  be  indorsedt 
rigDed,  and  dated  in  writing  on  this  policy.**  The  coart  held 
thai  the  verbal  waiver  of  a  condition  in  the  policyi  by  the  looal 
agent  who  issued  the  same,  is  void. 

A  policy  of  insaranoe  contained  a  provision  that  the  profh 
erty  insared  should  not  be  encumbered  without  the  written 
cooaeDt  of  the  secretary  of  the  insurance  company.  Aftei^ 
wards  the  insured  mortgaged  the  property,  the  local  agent 
igreeing  to  waive  the  conditions  of  the  policy  prohibiting  such 
mortgage.  Suit  was  brought  upon  the  policy,  and  the  supreme 
eoortrf  Wisconsin  held  that  the  attempted  waiver  by  the  local 
agent  did  not  bind  the  company:  Hankim  v.  Roekfard  In§. 
Co,  70  mi.  1. 

We  have  carefally  examined  the  oases  cited  by  the  defend- 
tnte  in  error,  and  find  that  while  many  of  them  are  based  upon 
policies  containing  some  of  the  provisions  found  in  the  policy 
in  this  case,  yet  the  policies  in  none  of  the  cases  cited  in  brief 
of  coaneel  contain  an  express  stipulation  limiting  the  legal 
efleet  of  a  notice  given  by  the  insured  to  the  local  agent  One 
of  the  strongest  cases  cited  by  plaintifb  is  Oan$  v.  St.  Paul 
'.  i  M.  I%$.  Co.^  43  Wis.  108;  28  Am.  Rep.  686.  That  policy 
eootained  a  stipulation  that  it  should  be  void  if  the  building 
should  become  unoccupied  without  the  consent  of  the  company 
indorBod  on  the  policy.  The  agent  who  issued  the  policy  waa 
in&rmed  before  the  fire  that  the  building  was  unoccupied,  and 
knew  that  it  remained  so  until  it  burned.  The  company  re- 
posed to  pay  the  loss,  because  no  consent  was  indorsed  on  the 
poliqr.   The  policy  also  contained  these  conditions:  — 

'^The  use  of  general  terms,  or  anything  less  than  a  distinct 
'pocifie  agreement,  clearly  expressed  and  indorsed  en  this 
p^icj,  shall  not  be  construed  as  a  waiver  of  any  printed  or 
written  condition  or  restriction  therein. 

"  It  is  further  understood,  and  made  a  part  of  this  contract, 
that  the  agent  of  this  company  has  no  authority  to  waive, 
iQodifj,  or  strike  from  this  policy  any  of  its  printed  conditions, 
nor  is  his  assent  to  an  increase  of  risk  binding  upon  the  com- 
ply until  the  same  is  indorsed  in  writing  on  the  policy  and 
the  increase  premium  paid." 

The  court  held  that  notice  to  the  agent  was  notice  to  the 
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company.  The  court  in  the  opinion  says:  ^  We  find  no  stipih 
lation  in  the  contract  limiting  or  attempting  to  limit  tbe  legal 
eflfect  of  notice  to  the  agent.  The  limitations  Chenin  eoD« 
tained  go  only  to  the  acts  of  the  agent  He  may  not  yary , 
modify,  or  strike  out  the  printed  oonditions  of  the  poliqr, 
nor  assent  to  an  increase  of  risk,  unless  the  same  is  ind(^ 
on  the  policy  and  Uie  increased  premium  paid.  .  •  •  •  Bat 
there  is  no  stipulation  that  notice  to  the  agent  of  a  bet  leUt- 
ing  to  the  policy  shall  not  operate  as  notice  to  the  oompany. 
What  would  be  the  legal  eflfect  of  such  a  stipula&m  we  aie 
not  called  upon  to  determine,  and  do  not  determine.'' 

The  difTerence  between  the  provisions  of  the  policy  in  the 
Wisconsin  case  and  those  in  the  case  More  us  is  apparent 
In  our  case  it  is  expressly  provided  that  no  notice  to,  and  do 
consent  or  agreement  o^  any  local  agent  should  aflbct  any 
condition  in  the  policy  until  such  consent  or  agreement  is  io" 
dorsed  thereon.  This  language  limits  the  eflfect  of  a  notioe 
given  to  the  local  agent,  and  of  his  authority  to  waive  any  oi 
the  terms  of  the  policy. 

In  this  case  it  is  not  shown  that  the  company  had  any  notioe 
that  the  local  agent  had  been  notified  of  the  additional  in- 
surance. The  testimony  offered  by  plaintiffs  to  prove  that 
Drebert,  the  local  agent,  consented  by  parol  to  the  additional 
insurance  before  it  was  written,  and  was  notified  aftenraidi 
that  it  had  been  written,  was  insufficient  to  bind  the  defend* 
ant  without  showing  that  such  facts  were  brought  to  the  inowif 
edge  of  the  company.  It  follows,  firom  the  views  already  ex* 
pressed,  that  instructions  7,  8,  and  9,  given  by  the  coort  on 
its  own  motion,  should  not  have  been  given. 

It  is  believed  that  the  second  paragraph  of  the  reply,  thouj^ 
not  a  model  pleading,  alleges  sufficient  facts  to  avoid  the  de- 
fense stated  in  the  answer.  The  substance  of  that  part  of  the 
reply  is,  that  prior  to  the  taking  out  of  the  additional  in8Q^ 
ance  the  defendant  had  notice  thereof  and  consented  thereto^ 
with  a  full  knowledge  of  all  the  facts.  The  language  used  doea 
not  suggest  that  the  local  agent  gave  such  consent.  The  £air 
construction  of  the  allegation  is,  that  the  proper  officer  or 
agent  of  the  defendant  was  notified.  The  evidence,  however, 
fails  to  sustain  the  allegation.  The  other  averments  of  the 
reply,  as  to  what  was  said  by  Drebert  after  the  additional  in- 
surance was  written,  do  not  state  sufficient  facts  to  conatitate 
a  waiver  of  the  conditions  of  the  policy. 

It  is  urged  that  the  reply  states  facts  inconsistent  with  the 
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aTermeots  of  the  petltioii.  The  answer  pleaded  a  breach  on 
the  part  of  the  plaintiflb  of  eertain  atipalatioas  contained  in 
the  policy.  The  reply  alleged  matters  showing  a  waiver  of 
these  conditions  by  the  company.  The  plain tiflV  pleadings 
are  ooDsiBteni. 

The  pisintiflbi  npoo  the  trial,  introduced  testimony  to  show 
that  the  Talne  of  the  property  insured  at  the  time  of  the  fire 
was  at  least  three  thousand  dollars.  To  show  that  the  value 
at  the  time  was  not  so  large,  the  defendant  put  in  evidence  the 
proob  of  loss  made  by  the  plaintiffs  to  the  Orient  Insurance 
Company,  in  which  they  placed  the  total  value  of  the  property 
ineared  at  the  time  of  the  fire  at  $1,664.78. 

The  eourti  in  the  thirteenth  paragraph  of  the  charge,  in* 
etracted  the  jury  that  'Hhe  measure  of  damages  is  the  £air  mar- 
ket value  of  the  goods  destroyed  at  the  time  and  place  of  the 
fire.''  This  is  the  correct  rule  where  the  loss  equals  or  exceeds 
the  total  amount  of  insurance  upon  the  property  destroyed* 
The  insorance  on  the  property  in  all  three  of  the  companies 
amounted  to  two  thousand  four  hundred  dollars.  The  policy 
in  eoit  provides  that  **  in  case  of  any  other  policies,  whether 
made  prior  or  subsequent  to  the  date  of  this  policy,  the  in- 
land shall  be  entitled  to  recover  of  this  company  no  greater 
proportion  of  the  loss  sustained  than  the  sum  hereby  bears  to 
the  whole  amount  of  the  policies  thereon."  Under  the  evi« 
deooe,  the  jury  could  have  found  that  the  total  value  of  the 
property  destroyed  was  only  $1,564.78,  which  was  much  less 
than  the  entire  insurance.  The  jury  should  therefore  have 
been  instructed  that  if  they  found  that  the  loss  was  less  than 
the  whole  insurance,  the  plaintiffs  were  not  entitled  to  recover 
a  greater  part  of  the  loss  than  the  sum  covered  by  the  policy 
in  eoit  bears  to  the  total  amount  of  insurance. 

A  point  was  made  on  the  trial  in  the  lower  court  that  the 
plaintiffs  were  not  the  owners  of  the  policy  at  the  commence- 
ment of  the  suit  On  the  question  of  the  assignment  of  the 
policy  the  evidence  was  confiicting.  The  instructions  given  at 
the  defendant's  request  fairly  submitted  this  branch  of  the 
caee  to  the  jury. 

The  other  errors  complained  of  are  either  disposed  of  by  the 
▼iews  herein  stated,  or  are  such  as  will  not  be  lilLcly  to  arise 
on  a  new  trial  of  the  case,  and  therefore  will  not  he  noticed  in 
this  opinion. 

The  judgment  of  the  district  court  is  reversed|  and  the  case 
remanded  for  further  proceedings. 
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IimnRAiroB  —  LanTAmiti  oii  Pown  of  Aflurr.  —  Aa  bm 
may  Umit  the  powar  of  ite  agents  and  wlm  retlriolkBt  ait  kwi^  U  flu 
■otiaoof  theaiarad,  andho  reliaa  oa  aajael  m  — awiol  lodi  Ifaittidnw^ 
bt  doM  10  afe  hia  porilt  Wddmi  w.  StaUlm.  Oo.,  19  (k.»li  20  Am. SkBgf. 
809,  and  nota;  Cleeufer  ▼•  rmciera'  /m.  Ox.,  06  Mich.  087;  8  Aa  8t  Bi|k 
008,  and  note;  WOktu  r.  State  Im,  Ox,  43  Minn.  177. 

lyscnUNOi  —  Waitkb  or  Oordition  bt  Agbht.  ^  If  aa  agent  bai  lato* 
ity  only  to  solioit  inenranoo  and  ieano  the  polioy,  with  no  aathortiy  te  «hii|i 
or  waivo  any  ol  iti  oonditioii%  wairer  by  him  ia  Toid,  and  it  will  bepiMMA 
that  the  aasured  had  knowladga  of  the  torma  of  the  poUoyt  Harfi^ftniMb 
Co.  ▼.  &»&6(m<b  43  Kan.  10;  19  Am.  Sk  Rep.  118^  and  noto;  BadftLlmtk 
T.  Blwm^  76  Tax.  863.  There  are,  howeTor,  oaaea  aflBrming  that  an  Imbimi 
agent  aathoriiad  to  take  ritka  and  iifoo  polioiaa  haa  aottiorily  te  vrivt  kf 
parol  a  ooadition  in  a  poliey  iaraod  by  himi  <7niftte  ▼•  MmA  (knlk»  bk 
Ca^  108  K.  a  47g|  83  Am.  St.  Bop.  8^  andaolai 


Fbans  V.  YouKo; 

80BOOL  DnvKior — ICmrioiPAL  CtoBPOKanoxa.  —  Aa  o^gaaisBd  iobeol  ll» 
triot^  with  power  to  aao  and  be  raedy  is  morely  a  gvoif  oorpocatiea  mmkd 
lor  ednoational  parpoeei,  and  ia  Bot|  atrfetly  apeakingp  a  Miiaiiagri  mh 
poration. 

OffiOBBs  ov  School  Distbzot— Oath  or  Omca.— Sehool  diatriel  iftMB 
are  not  mnnioipal  offioen,  and  tfaorofora  aro  not  reqnizod  to  tdos  m  «itt 
of  office^  in  the  abeenoo  df  ezpreae  proriaioa  of  law  to  that  eftei 

80BOOL  Qmons  —  AoamAVOH  ov  Owwum^OwwtaaM  sb  Jobi— Ta* 
OANor.  —A  ponon  olootod  to  an  offioo  in  a  aohool  diatriel^  wto^  fMlng 
to  file  hii  written  aooeptanoe  thereof  aa  required  by  law,  iiamrfiitdy 
onten  upon  the  diBchargo  of  the  dntioe  of  hie  offioe^  and  perfonMiD 
iQoh  dntiee  required  of  him  by  law  for  more  than  a  year  withoat  okjaa- 
tion,  thereby  beoomee  an  oAoar  d$Jm%  and  no  faoanoj  oxirti  en  aeoNil 
of  his  faiinra  to  file  hia  aooeptanoe. 

Beeson  and  Rooi^  for  the  plaintiff  in  error. 

B.  8.  Itam9$y  and  Polk  BrolWti  for  the  defendant  in  ener. 

NoBVAL,  J.  On  the  eighteenth  day  of  September,  1889,  Um 
oounty  attorney  of  Cass  County  having  oonsented  thereto^  the 
relator  filed  in  the  district  court  of  said  oounty  an  informa- 
tion,  in  the  nature  of  a  91*0  tvarran^o,  to  try  the  right  of  tb* 
respondent  to  the  office  of  moderator  of  school  distriot  No.  6 
of  Cass  County. 

It  is  alleged  in  tbe  petition,  that  on  the  fourth  day  of  April, 
1887,  the  relator  possessed  all  the  qualificatione  required  by 
law  to  entitle  him  to  hold  the  office  of  moderates  for  ssid 
school  district;  that  at  the  annual  school  election,  held  SQ 
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said  day  in  said  school  district,  the  relator  was  elected  to  the 
office  of  moderator  for  said  school  district  for  the  term  of  three 
yean  fi!x>m  said  date;  that  immediately  thereafter  he  entered 
upoD  the  discharge  of  the  duties  of  said  office  as  moderatori 
and  oontinued  to  discharge  the  duties  thereof|  by  presiding  at 
school  district  meetings  of  said  district,  countersigning  war- 
rants and  orders  on  the  county  and  school  district  treasurers 
for  moneys  belonging  to  said  district,  and  performing  all  and 
singular  the  duties  imposed  by  law  on  moderators  of  school 
districts;  that  the  relator  oontinued  to  discharge  the  duties  of 
moderator  of  said  district  for  the  period  of  two  years,  and  has 
one  year  of  his  said  term  of  office  to  serve  from  and  after  the 
second  Monday  of  July,  1889,  and  that  he  has  not  remoyed 
from  said  district,  nor  has  he  resigned  said  office  of  moderator. 
The  petition  further  alleges  that  the  respondent,  Benjamin 
F.  Prans,  on  or  about  the  second  Monday  of  July,  1889,  and 
from  thence  continually  hitherto,  without  any  legal  warrant, 
claim,  or  right,  has  used  and  exercised,  and  still  does  unlaw- 
fully use  and  exercise,  and  pretends  to  discharge,  the  duties 
of  the  office  of  moderator  in  said  school  district  No.  6  for  the 
aforesaid  term  of  office  of  the  relator,  and  claims  to  be  the 
moderator  of  said  district  in  place  of  the  relator.  The  relator 
prays  judgment  that  the  respondent  be  ousted  from  said  office, 
and  that  the  relator  be  declared  entitled  to  the  same. 

For  answer  to  the  petition,  the  respondent  ^  denies  that  the 
relator  was  elected  to  the  office  of  moderator  of  said  school 
district  in  the  year  1887,  but  alleges  the  truth  to  be  that  at 
the  annual  meeting  of  said  district,  in  April,  A.  D.  1888,  the 
relator  was  elected  to  the  office  of  moderator  of  said  district, 
but  that  he  failed  to  qualify  or  to  file  his  written  acceptance 
of  said  offioe  in  the  time  required,  or  at  any  other  time;  and  so 
respondent  oharges  that  relator  never  was  moderator  dejure 
of  said  district,  but  that  he  assumed  to  act  and  did  act  as 
moderator  of  said  district  from  said  meeting  in  April  until  the 
regular  annual  meeting  of  said  district  in  June,  1889,  at  which 
time  the  respondent  was  duly  elected  to  the  office  of  modera- 
tor of  said  district  for  two  years,  and  that  he  duly  qualified  as 
such  moderator  and  entered  upon  the  discharge  of  the  duties 
of  said  office,  and  that  he  now  holds  such  office  by  yirtue  of 
SQch  election  and  qualification.'' 

A  general  demurrer  was  filed  to  the  answer,  which  was  sus- 
tained, and  a  judgment  of  ouster  was  entered  against  the  re« 
apondent.    That  decision  is  assigned  for  error. 
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It  is  insisted  by  the  respondent  Chat  tbe  relator  was  not  an 
ofBcer  de  jure^  becaase  he  never  took  the  usual  oath  of  offioe, 
and  failed  to  file  with  the  director  of  the  school  district  hii 
written  acceptance  of  the  office  of  moderator. 

It  is  conceded  by  the  respondent  that  the  school  law  son- 
tains  no  provision  requiring  a  person  elected  to  the  ofBoeof 
moderator  of  a  school  district  to  take  an  oath  of  offioe.  Bvi 
it  is  claimed  that  section  1  of  chapter  10  of  the  Compiled  Stat^ 
utes  requires  school  district  officers  to  take  the  usual  oatii  of 
office.  That  section  provides  that  ^  all  state,  district^  coanfy, 
precinct,  townsbip,  municipal,  and  especially  appointed  ofi- 
oers,  except  those  mentioned  in  section  1,  article  14,  of  the  oon- 
ttitution,  shall,  before  entering  upon  their  respective  dntioB, 
take  and  subscribe  the  following  oath,  which  will  be  indoned 
upon  their  respective  bonds,*'  eta  The  word  '^  district,"  aa 
used  in  this  section,  refers  solely  to  judicial  di'ttrict  officen, 
and  unless  school  district  officers  are  municipal  officers,  it 
is  apparent  that  they  are  not  controlled  by  the  provisicna 
of  said  section.  While  the  law  makes  every  organiied 
school  district  in  this  state  a  body  corporate  with  power  to 
sue  and  be  sued,  yet  they  are  merely  quari  corporations,  created 
for  the  purpose  of  education,  and  are  not^  strictly  speakmg, 
municipal  corporations.  The  officers  of  all  incorporated  vil- 
lages, towns,  and  cites  are  municipal  officers,  and  it  is  to  these 
ofBcers  that  the  word  ^'municipal**  refers:  1  Dillon  on  Moiii- 
oipal  Corporations,  sec.  10;  Beach  v.  Leahy ^  11  Kan.  SS.  We 
are  clearly  of  the  opinion  that  school  district  officers  are  not 
required  to  take  an  oath  of  office. 

Did  the  failure  of  the  relator  to  file  his  written  aooeptaooe 
of  the  office  within  ten  days  create  a  vacancy  in  the  offioe? 
Section  8  of  subdivision  8  of  the  school  law  reads  as  Mows: 
^Within  ten  days  after  the  election,  these  several  officers 
shall  file  with  the  director  a  written  acceptance  of  the  offioe  to 
which  they  shall  have  been  respectively  elected,  which  shall 
be  recorded  by  said  director.'*  The  section  contains  no  pro- 
vision that  the  office  shall  become  vacant  if  the  aoceptanoe  is 
not  filed.  In  this  respect  it  differs  from  section  6  of  subdi- 
vision 14  of  the  same  act,  relating  to  the  qualification  of  tbe 
members  of  the  board  of  education  in  cities.  Said  section  5 
provides  that  the  failure  to  take  and  subscribe  the  usoal  oath 
of  office  creates  a  vacancy.  Section  16  of  chapter  10  of  the 
Compiled  Statutes  declares  that  if  any  person  deoted  to  office 
shall  fail  to  execute  and  file  his  bond  within  the  time  fixed 
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hj  IaW|  Us  office  thereapon  ipso  faeto  becomes  Taeani  It  is 
evident  that  it  was  not  the  intention  of  the  legislatare  that  the 
failure  of  a  school  district  officer  to  file  his  acceptance  shoold 
create  a  Tacanqr. 

The  object  and  purpose  of  the  law  requiring  school  district 
affioers  to  file  written  acceptance  was  to  apprise  the  pnblic 
that  the  person  elected  intended  to  discharge  the  duties  of  the 
offioei  The  pleadings  show  that  the  relator,  immediately  after 
his  election,  entered  opon  the  performance  of  the  duties  of 
moderator,  hj  presiding  at  school  district  meetings,  counter- 
iigning  orders  on  the  conntj  and  school  district  treasurer  toot 
monejB  belonging  to  his  district,  and  discharging  all  other 
dtrtiee  required  of  him  hj  law  for  more  than  one  year,  without 
objection  from  any  one.  This  was  as  much  an  acceptance  of 
the  tmet  as  would  have  been  the  filing  of  a  written  acceptance. 
The  relator  therefore  was  a  de  jure  officer,  and  no  vacancy  ex- 
isted at  the  time  the  respondent  was  elected.  The  judgment 
rf  the  district  court  was  right,  and  is  affirmed. 


CoRFOKinova  —  fldiool  dbtrieto  are^iMsf  oorpoistloiiti  ^UUIt.  DwJItp, 
•  Mai  6IS|  80  Am.  Dm.  7Ml  and  boU;  Amirmm  t.  Md6$,  11  lU  »7t  M 
An.  Dm.  6ii,  Mid  note. 

Ormm  M  Jvaa  —  Who  abs.  — P«raoiii  slaoted  to  oOoe  vhohaTofidM 
toquaUfy,  or  to  aMUine  tho  foaotJoni  of  tho  offiee^  are  In  no  mom  offiom  d€ 
it»r:  Ska  w.  BehU.  SI  Wit.  180;  91  Am.  Deo.  474  An  oflloer  d^  JmtB  k 
AM  vho  fa  fo  aU  raopooti  logaOy  oppolntod  sad  qnaliSod  to  oitieiit  tho  oOoit 
PIpMkr.  PWM0V  n  OoiuL  SSS;  4A  Am.  Doa  S7i. 


LiKDBAT  V.  Cm  OF  Omaha. 

MninciFAL  OoB»nu.Tioas^yia4Tiov  of  Sraasr  — Sau  m  Yjuojota^ 
Unk.  —  A  ol^,  posMonng  tho  aboolnto  title  to  ite  etreote  nod  the  power 
to  faertithenip  may*  vpon  regalarijr  Taoating  aitroot  for  the  pabliegood. 
ead  altar  a  tender  of  fair  damagee  to  the  abnttfaig  ownen»  gnat  er  eeU 
the  land  thne  Taeated  to  pfivato  partiea.  Iho  titio  thereto  doee  not 
rarert  to  the  ahotting  owners. 

UmatfAL  OnvoBAXiovs— yAomov  evSraasr— DAiuas— Pusimr* 
noa.  --Where  a  eitr,  pomeiirfng  the  power,  Taeatee  one  of  ite  atreot% 
te  ah«ttnig  ownem  aro  entitled  to  damagee  for  tiio  injnry  eastained 
tberebjt  oad  if  one  of  them  aoetaine  epeoial  injnrj  in  ezoeae  of  that 
misred  bj  the  oommanity  at  larger  be  i«  entiUed  to  damagei  thereferi 
litt  it  win  be  preeomedy  ia  the  abeenoe  of  oTidenoe  to  tlio  oontrafy^  tiial 
te  damages  tandered  hf  the  Mj  are  adequate  for  that  porpooa. 

ViUiam  B.  Healey  and  M.  8.  Lindiajfy  for  the  appellant. 
Jokm  L  WAmUTj  for  the  appellee. 
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Cobb,  C.  J.  The  appellant  alleges  that  on  June  26, 1886^ 
he  was  the  owner  m  fee  of  lots  1  and  2  of  block  11,  of  HcC(V^ 
mick's  addition  to  the  city  of  Omaha;  that  on  February  8, 
1887,  the  appellee,  without  legal  anthority,  vacated  the  pub- 
lic street  No.  29,  in  said  addition,  between  blocks  9, 10, 11,  and 
12,  and  offered  the  same  for  sale;  to  enjoin  which  the  appel- 
lant brought  this  suit  in  the  district  court  of  Douglas  County 
against  the  city  of  Omaha,  which  upon  final  hearing  and  trial 
was  dissolved,  and  the  petition  dismissed. 

The  answer  of  the  defendant  sets  np  that  on  Febroaiy  8, 
1887,  the  mayor  and  council  duly  passed  an  ordinance  declar- 
ing that  part  of  Twenty-ninth  Street  between  Famam  and 
Howard  Streets,  in  McCormick's  Addition,  vacated;  that  prior 
thereto  three  disinterested  freeholders  of  the  city  were  duly 
appointed  to  assess  the  damages  to  the  respective  property 
holders  abutting  and  adjacent  to  the  street  so  vacated,  and 
such  appraisers  duly  assessed  such  damages,  and  the  respect* 
ive  amounts  were  duly  tendered  to  the  respective  property 
holders  so  damaged;  that  prior  to  vacating  said  part  of  said 
street,  defendant  extended  Twenty-ninth  Avenue  in  a  straight 
line  from  Howard  to  Farnam  Street,  and  through  said  MoCoi^ 
mick's  Addition,  and  as  so  extended  lies  a  short  distance  west 
of  the  property  in  the  plaintiff's  petition  described,  and  is  one 
of  the  main  thoroughfares  of  the  city,  and  that  the  extensioQ 
furnished  a  safe  and  convenient  way  of  travel  for  the  plaintiff, 
and  for  the  public,  in  place  of  that  part  of  the  street  vaeated, 
and  as  a  substitute  therefor;  that  prior  to  the  vacation  thereof 
defendant  duly  extended  Twenty-eighth  Street  in  a  straight 
line  from  Howard  Street  to  Farnam  Street  through  said  addi- 
tion, which  extension  lies  a  short  distance  east  of  the  property 
of  the  plaintiff  described,  and  is  one  of  the  main  thonwigli- 
fares  of  the  city,  and  that  the  extension  furoished  a  safc  and 
convenient  way  of  travel  for  the  plaintiff  and  for  the  pobliey 
in  place  of  that  part  of  Twenty-ninth  Street  vioatedt  and  as  a 
substitute  therefor;  that  the  vacating  of  said  park  of  Twenty* 
ninth  Street  and  the  extending  of  Twenty-ninth  Avanm  aad 
said  Twenty-eighth  Street  were  acts  for  the  oae  and  bensAt  el 
the  plaintiff,  and  were  for  the  public  good. 

The  plaintiff's  reply  denies  the  allegations  of  the  aasww. 

The  cause  was  submitted  to  the  court  on  the  pleadingi  and 
•videnoe.  The  court  found  for  the  defendant^  dismisMng  tha 
petition,  from  which  the  plaintiff  appealed  to  thia  eonrt 

Sections  104  and  105  of  chapter  14  of  the  Complied  SUtatea 
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providi  for  {h#  layiag  out  of  dtiet,  villagoBi  and  additioni 
thtitio^  into  lotiy  Bireeto,  alleys,  and  aqnares,  by  the  owners  or 
{MpiMers  of  landi  the  platting  of  the  sajne,  and  the  acknowl- 
edging  and  recording  of  the  plats  thereof;  and  section  106  pro* 
▼itothat  "the  acknowledgment  and  recording  of  soeh-plaiie^ 
equiYilsnt  to  a  deed  in  fe»<eimple  of  such  portion  of  the  prem* 
ine  patted  as  is  on  such  plat  set  apart  for  streets  or  other 
psbUe  UBe^  or  as  is  thereon  dedicated  to  charitablCi  reIi{piouS| 
or  edacttiooal  purposes.'' 

SoBie  years  ago,  in  writing  the  opinion  in  the  case  of  Omaha 
fU,IiR.C<K  T.  Boffen,  16  Neb.  117, 1  made  a  thorough  exam* 
isatioa  of  the  adjudicated  cases  of  the  states  having  statutory 
promoos  similar,  or  nearly  so,  to  our  own  above  cited,  and 
eame  to  the  conclusion  that  the  fee-simple  title  to  the  streets 
of  etties  or  villages,  which  passes  by  virtue  of  the  acknowledg- 
QMut  and  recording  of  the  plats,  passes  to  and  vests  in  the 
cltj  or  village. 

Section  56  of  chapter  12  a  of  the  Complied  Statutes  proyides 
as  follows:  '^The  mayor  and  council  shall  have  power  •  •  •  • 
to  provide  for  the  opening,  vacating,  widening,  and  narrowing 
of  streets,  avenues,  and  alleys  within  the  city,  under  such  re* 
strictiooa  and  regulations  as  may  be  provided  by  law/'  This 
provision  relates  to  cities  of  the  metropolitan  class,  but  there 
is  also  a  similar  provision  relating  to  cities  of  the  first  class. 

The  provisioQ  of  statute  first  above  quoted  is  identical  with 
that  of  a  statute  of  Iowa.  That  state  also  has  a  provision  of 
statute  nearly  identical  with  that  last  above  cited.  Under 
these  statutes  questions  nearly  similar  to  the  one  at  bar  have 
been  aeveral  times  before  the  supreme  court  of  that  state.  The 
cue  of  Dtmpsey  ▼.  City  of  BurlingUmf  66  Iowa,  688, 1  am  un- 
able to  distinguish  in  principle  from  the  case  at  bar.  It  is 
tme,  the  case  appears  tobave  been  contesCiBd,  not  so  much 
Qpon  the  want  of  power  on  the  part  of  the  city  to  vacate  the 
^ey  in  question  and  c<mvey  the  land  thus  vacated,  as  the 
6ffm  in  which  it  was  sought  to  be  done.  Yet  the  court 
squarely  decided  the  question  of  power  to  grant  the  vacated 
ground  to  a  private  person,  as  well  as  to  vacate  the  alley. 

The  case  of  MarshaUtawn  t.  Jomsy,  61  Iowa,  678,  involves 
the  same  principle  as  the  above,  and  was  decided  the  same 
way.  While  I  am  inclined  to  follow  these  cases  as  far  as  is 
neoeesary  to  a  decision  of  the  case  at  bar,  yet,  in  so  far  as  it 
was  the  purpose  and  object  of  the  city  authorities  of  Des  Moines 
snd  Marshalltown,  respectively,  in  vacating  the  alley  involved, 
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to  enable  themselves  to  grant  away  the  Yacated  ground,  I 
would  not  follow  them,  as  I  think  that  the  sale  or  granfiag  of 
such  ground  by  the  city  could  only  be  done  as  an  incideiit  t» 
the  power  to  open  and  vacate. 

In  the  case  of  WUliam»  v.  Gary,  IB  Iowa,  194,  the  ooari 
in  the  opinion  says,  after  speaking  of  the  several  oases  ibove 
cited,  and  others:  ''While  in  none  of  the  cases  herstofon 
determined  by  this  court  are  the  facts  similar  to  those  in 
the  case  at  bar,  yet  the  power  of  the  city,  in  a  proper  ease,  to 
vacate  a  street  has  been  several  times  affirmed.    Such  power 
is  clearly  conferred  by  statute.    Under  it  the  power  to  nanov, 
widen,  or  vacate  a  street  is  practically  unlimited,  when  it  it 
exercised  for  the  public  good,  and  yet  it  cannot  be  arbitnrilj 
exercised  under  the  pretense  that  the  public  good  requires  it 
While  this  is  true,  it  is  subject  to  equitable  control,  and  there- 
fore, to  a  large  extent,  each  case  must  be  determined  in  aooord* 
ance  with  its  own  particular  facts.    An  abutting  lotK>wner 
cannot  arbitrarily  object  to  the  vacation  of  a  street,  or  apart  of 
a  street,  nor  can  he,  upon  slight  grounds,  prevent  the  accom- 
plishment of  that  which  is  a  material  benefit  to  the  general 
public;  and  the  conclusion  of  the  city  council  will,  ordinarily  at 
least,  be  conclusive  as  to  the  question  whether  the  vacation  of 
a  particular  street  is  for  the  public  good.     This  being  so, 
the  question  is,  whether  the  plaintiffs  will    be  materially 
damaged.    That  they  will  be  damaged  to  some  extent  will  be 
conceded;  but  no  tangible  property  belonging  to  them  will  be 
taken  or  appropriated  for  the  public  benefit.     In  a  city  or 
other  community,  at  least  some  rights  of  an  individual  most 
be  subordinate  to  the  general  good." 

In  the  case  at  bar  the  action  is  an  equitable  one,  and  the 
remedy  sought  is  a  perpetual  injunction  to  prevent  a  sale  of  the 
vacated  ground  by  the  city,  or  its  interference  with  the  plain* 
tiff  in  his  enjoyment  of  the  same  as  an  open  street.  Plain* 
tiff  does  not  question  the  method  by  which  the  city  has  sought 
to  vacate  the  street,  or  to  sell  the  ground,  but  attacks  its  power 
to  do  either,  and  proceeds  upon  the  theory  that  it  not  having 
the  power  to  yaeate  the  street  remains  open,  notwithstanding 
the  vacating  ordinance  and  the  assessment  and  tender  of  dam- 
ages to  the  abutting  property  holders.  The  qaestioo,  as  pi^ 
sented  by  the  pleadings,  admissions,  and  evidenoe,  i%  I  think, 
fhlly  answered  by  the  statute  which  confers  upon  the  eity  tho 
power  to  vacate  streets. 

Doubtless  residence  property  in  a  dty  may  be^  and  dlen  is^ 


OeL  1890.]        laHMiT  w.  Cmr  of  Omaha.  419 

w  aftoatad  in  retpeet  to  other  rtreete  that  to  vacate  a  certain 
itreel  immadiataly  fronting  thereon  wonld  inflict  an  irrepara- 
Ua  m^i  '^^  **  ><>^  m^t  be  enjoined.  But  auch  caae  is 
Bot  fwaeoted  here.  At  the  aame  time,  it  must  be  conceded 
that  the  racation  of  Twenty-ninth  Street,  as  the  parties  call 
it|  er  Tmnty-dghth  Street,  aa  it  ia  marked  on  the  exhibit, 
wojM  be  an  eapeoial  damage  to  the  property  of  the  plaintiff, 
not  abated  in  by  the  property  of  the  city,  or  of  McCormick's 
AdditioQ  gaDerally.  The  city  concedes  this  by  providing  for 
the  af^raiaemait  and  tender  of  auch  damages,  and  the  ap- 
praiMment  of  the  damagea  anstained  by  some  fair  and  ade- 
qioate  method,  and  its  payment  by  the  city  to  the  plaintiff  ia 
doabOeaa  the  relief  to  which  the  plaintiff  was  entitled.  This 
idief  he  waa  entitled  to  upon  the  vacating  of  the  atreet,  which 
ngbt  ia  inconsistent  with  any  on  his  part  that  the  title  to  half 
of  the  atreet  reyerted  to  him  upon  its  vacation,  as  well  as  any 
dght  to  use  the  vacated  ground  aa  a  street  So  that  it  all  de- 
pends upon  the  right  of  the  city  to  vacate  the  street,  a  right 
gken  by  the  letter  of  the  atatute;  and  I  know  of  no  reason 
through  whieh  it  should  not  be  made  continuoua  and  effective. 
The  judgment  of  the  diatrict  court  ia  affirmed. 

HmtwiiB— YiiOAnva  Sibbrb.  ^Hm  legialatoM  mmy  avthoriM  manioi- 
ff^  VK^tnJ&onm  to  Taoaie  or  dftMontinve  liraete  or  highways:  Me^fer  t.  Ten- 
aH^UinLMti  The  dty,  in  Tioatiiig  a  street,  mast  actin  the  way  pro- 
■Atd  ly  etatatot  JAIfar  v.  Qorkmm,  42  Mian.  aOl.  If  a  street  it  raoated, 
Ihi  j^jehihn  proftieton  in  iHlioiii  the  fee  of  the  etreet  ie  Toeted  hare  a  right 
li  m  tiie  had  it  had  oooapied  ae  their  own,  the  party  on  either  side  not 
iztendiag  hie  dominioo  heyond  the  oenter  of  the  itreets  Faml  t.  Carver^  24 
K  at  907|  84  Am.  Deo.  e49^  and  note. 

HmnrAia— DAMiOM  iqb  yiOAmie  (Gtam.  —A  person  trough  whose 
had  m  wiihllihia  highway  k  eooght  to  he  vaoated  is  entitled  to  reoeiTe 
MhomajenatirfBl^theTaoatioas  CM  t.  Qiiidl^  127  lad.  477| 

V.  jhtai  ChMik  74  Miflk  aaa 
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Statb  t^.  School  Disteiot* 

MvnoEPiL  OlMXQftATicm.  —  Thb  SEATtm  OF  Ldotatidhs  nun  tor  nd 
againat  oWm^  towii%  and  mIumI  dirtrieto,  m  w«U  m  for  and  tigpimk» 
dlTidnalt. 

IfAVBtUCOS— -SrATm  OV  IdMRATMHi  AOAIiaR'.-*A  pfottdiin  hf  wa^ 

u  an  aolioB  aft  law*  and  umf  be  bamd  bjr  tlw  atetoto  o<  linitir 


Maitdamvs— STATurm  ov  LmiTATioirs  aoaikst.  — A  prooeeding  by  ma^ 
damu$  to  oompd  pablio  offioars  to  perform  a  pvbCe  dnty  ia  within  4bo 
oparatkn  of  a  aftatafto  of  UmitatioM  wbiok  appliea  to  aU  daiav  teft  m^ 
bo  mudm  tho  sraaod  of  aa  aotkm  aft  lawt  in  whaftarar  fom  tbqr  nay  ^ 
pratantad,  altboagb  aaeh  ataftata  doaa  not  axpmaljf  inoliida  a  pneeediag 


Dawe$  and  Fo$Bf  for  the  relator. 

O.  M.  LambefiBon,  for  the  respondente. 

Cobb,  0.  J.  The  Chemical  National  Bank  of  New  Tork 
Oity,  as  relator,  filed  ita  petition  Aagust  31, 1888,  for  a  per- 
emptory writ  of  mandamuM  to  oompel  the  school  board  of  dis- 
trict No.  9,  of  Sherman  Connty,  to  report  the  indebtedness  of 
•aid  district,  and  the  rate  and  amount  of  taxes  required  to 
pay  the  same,  to  the  county  elerk  and  the  county  commis- 
sioners, commanding  them  to  levy  a  tax  upon  all-  the  taxable 
property  of  the  citizens  of  said  district  to  pay  such  indebted- 
ness, or  to  pay  one  third  thereof  the  first  year  ensuiog,  and  an 
equal  amount  annually  until  the  whole  be  paid;  and  command- 
ing the  county  treasurer  to  collect  and  retain  the  same  in 
special  fund,  and  as  often  as  $100  should  be  collected,  to  paj 
over  the  same  to  the  clerk  of  the  supreme  court,  to  be  by  bim 
paid  to  the  relator,  on  account  of  two  certain  school  district 
bonds,  lawfully  issued  by  said  district  and  held  by  the  rekUv, 
numbered  6  and  8  respectively,  for  1600  each,  dated  July  1, 
1874,  payable  in  six  years  from  date,  with  interest  at  ten  per 
cent  per  annum,  amounting  in  all  to  12,105,  for  the  assees- 
ment,  collection,  and  payment  of  which  demand  had  been 
duly  made,  which  demand  has  been  neglected  and  refused  by 
said  district  board  and  said  county  officers,  and  no  part  thereof 
has  been  paid,  except  such  interest  coupons  as  became  doe 
prior  to  January  1,  1879,  which  were  paid. 

The  defendants  appeared  and  demurred  to  the  petttioo, — 
1.  That  it  fails  to  state  a  cause  of  action;  SL  That  the  cause 
of  action  is  barred  by  the  statute  of  limitations,  or  did  not  ac* 
croe  within  five  years  next  preceding  the  filing  of  the  petition. 
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TIm  rdator  elaims  that  the  defendants  admit,  bj  demurrer, 
the  liule  eel  up  in  the  petition;  that  dietriot  No.  9  is  a  duly 
flrganised  aohool  district;  that  it  borrowed,  by  legal  methods, 
tte  money  represented  by  the  bonds  Noe.  5  and  8,  used  it  for 
Sehod  purposes  within  and  for  the  district,  and  paid  the  inter* 
«t  due  prior  to  January  1, 1889. 

It  contends  that  the  demurrer  should  be  overruled,  because 
'there  is  no  doubtful  question  of  the  statute  of  limitations  not 
nmofog  against  this  cause  of  action  in  any  former  decisions 
of  (Us  court,  as  claimed  by  defendants."  That  the  distinction 
between  a  school  district  warrant  for  money  due,  and  a  school 
district  bond  negotiated  for  the  loan  of  money,  is  plain  and 
erident,  and  ought  not  to  be  subject  to  the  operation  of  the 
iUtQte  of  limitations,  for  the  reason  that  the  warrant  can  only 
be  drawn  upon  ftinds  already  provided  and  remaining  in  the 
tnasuiy,  and  the  bonds  are  issued  as  the  obligation  of  the  dis- 
trict to  pay  that  amount  at  a  Aiture  day,  on  the  public  faith 
ef  the  offioerSy  and  upon  the  presumption  that  they  will  do 
iheir  duty  in  fevying  and  collecting  taxes  in  order  to  pay  the 
bonds  aecording  to  their  legal  purport.  It  contends  that,  un* 
der  sections  645-648  of  the  Code,  mandamtts  should  always 
issue  where  the  right  to  require  performance  of  the  act  is  clear, 
and  where  no  other  specific  remedy  is  provided;  and  contends 
fiirther,  that  it  is  an  established  doctrine  in  the  construction 
of  statutes  of  limitation  that  cases  within  the  reason  and  not 
within  the  words  of  the  statute,  as  in  this  instance,  are  not 
barred,  but  may  be  considered  as  omitted  cases  in  tiie  act,  the 
legislature  not  deeming  it  proper  to  limit  them. 

In  support  of  the  application,  the  relator's  counsel  cites  the 
decisions  of  the  supreme  courts  in  several  states.  In  Smith  v. 
loeiwood,  7  Wend.  241»  it  was  held,  in  the  state  of  New  York, 
in  the  year  1881,  ^Hhat  the  statute  of  limitation  is  not  a  bar 
to  erery  action  of  debt,  but  only  to  those  brought  for  arrearages 
of  rent,  or  founded  upon  any  contract  without  specialty;  and 
that  the  aettled  construction  of  the  statute  is,  that  it  applies 
solely  to  actions  of  debt  founded  upon  contracts  in  fact,  as 
distinguished  from  those  arising  &om  construction  of  law.'' 

In  Ams  v.  Boss,  6  Pick.  862,  it  was  held  in  Massachusetts, 
in  1828,  in  an  action  between  merchants,  on  an  account  for 
goods  sold  and  delivered,  that  although  in  a  case  in  New  York 
(Coster  V.  Mwrray^  6  Johns.  Ch.  522),  Chancellor  Kent  had  re- 
viewed the  authorities,  and  had  come  to  the  conclusion  that 
merchants'  accounts  are  within  the  statute  where  there  is  no 
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iMB  withiii  rfx  yauB,  yot  in  a  oaae  reported  {Mand^tHk  ? . 
WSUon^  6  Oranch,  16),  the  coart  maintaiaed  the  ooatrary  do<^ 
trine;  and  as  the  language  of  the  Massachusetts  statute  is 
clear,  the  court  will  ground  its  decision  upon  it.  The  words 
of  the  statute  are:  ^'AU  actions  of  account  and  upon  the  crs^ 
other  than  such  accounts  as  concern  the  trade  of  merchandiie 
between  merchants,  their  factors  or  servants,  shall  be  com- 
menced within  the  time  limited.  Such  accounts  are  not  witlun 
the  statute.  This  is  the  most  natural  construotion,  and  the 
only  one  the  words  of  the  statute  will  allow." 

In  Jordan  r.  Robinsanf  15  Me.  167,  the  suit  was  an  action 
of  debt  on  a  judgment  of  the  supreme  court  of  New  Branswidii 
British  Pronncei  rendered  in  1818,  to  which  was  pleaded  the 
general  issue  and  the  statute  of  limitations.  The  court  held 
^  that  the  obligation  is  not  a  debt  grounded  upon  any  lending 
or  oontraot  within  the  meaning  of  the  statute;  bat  looking  to 
the  oonsideratioa  of  the  judgment,  we  find  it  founded  upon  an 
express  oontraot,  but  one  excepted  from  the  operation  of  tlw 
statute,  being  rendered  upon  a  note  in  writing  for  the  payment 
of  money,  attested  by  a  witness.''  Judgment  was  for  the  plain- 
tiff, in  the  year  188& 

In  Keiik  r.  EstiU,  9  Port  689,  the  action  was  brought  on 
a  judgment  of  the  oounty  oourt  of  Franklin  County,  Tan- 
noiseei  rendered  in  1820.  The  statute  of  limitations  wai 
pleaded,  the  plaintiff  demurred,  and  the  oourt  overruled  Um 
demurrer.  The  supreme  oourt^  in  1840,  Ormond,  J.,  said:  '^I 
should  be  willing  to  rest  the  decision  on  the  oonstraction  of 
our  statute,  that  the  framen  of  the  act  by  the  word  *  oontraot' 
did  not  oontemplate  judgments,  and  that  it  is  a  ccuiw  omistru. 
The  contrary  opinion  has  only  been  supported  on  the  ground 
that  a  foreign  judgment  is  merely  |>rima/aas  evidence  of  a 
debt;  but  the  judgments  of  our  co-states,  rendered  on  service 
of  process,  are  oonclusive  evidence  of  the  debt  when  sought  to 
be  enforced  in  any  other  state."  From  this  opinion  Qoldthwaite, 
one  of  the  justices,  dissented,  and  said,  in  his  judgment,  the 
plea  interposed  was  a  complete  bar  to  the  action. 

In  JBSfcMI  V.  /anfisy,  4  Gilm.  193,  the  supreme  oourt  of  Illi* 
nois,  in  the  year  1847,  held  that  it  was  then  a  well-established 
dootarine  that  oases  within  the  reason,  but  not  within  the  words, 
of  the  statute  of  limitation  are  not  barred,  but  may  be  consid- 
«psd  as  omitted  oases  which  the  legislature  had  not  deemed 
proper  to  limit" 

hk  the  case  of  OaHand  v.  ScoU,  16  La.  Ann.  143,  it  was  luld 
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bj  (he  8oprem«  eoort  of  Uut  itete,  in  1860»  thai  '*  statutes  of 
praseriptbn  and  limitatioa  oould  not  be  extended  from  one 
mUod  to  another,  nor  to  analogous  oases,  beyond  the  striot 
letter  of  the  law." 

It  will  not  be  disputed  that  anciently,  from  1550  to  1800, 
•ad  subsequently,  the  views  and  arguments  offered  by  the 
ittstor's  counsel  in  this  case,  and  the  precedents  cited  by  him, 
in  their  own  day,  were  the  accepted  rule  and  authority  as  to 
the  significance  and  force  of  the  writ  of  mandamw.  But  those 
days  are  past»  and  the  economy  of  the  law  has  enlarged  the 
tola  It  baa  been  extended  in  this  instance,  as  in  many  other 
lemedies,  and  niandamiu$f  from  a  prerogative  writ  of  the  crown 
er  the  state  to  enforce  an  official  duty,  has  modernly  come  to 
bo  sn  action  at  law  involving  all  the  merits  of  the  inquiry. 
Bauoe  demurrer  is  entertained  to  the  relator's  information. 

The  important  question  raised  by  the  demurrer  is  that  of 
the  statute  of  limitations  applicable  to  the  cause  of  action  de* 
scribed  by  the  relator. 

It  was  given  out  from  this  court,  as  early  as  1870,  in  the 
Misof  JSrmMT  V.  Otoe  Cotmey,  1  Neb.  882,  that  *'the  section 
of  the  Code  of  Civil  Procedure  providing  that '  an  action  upon 
aqeoialty,  or  any  agreement,  contract,  or  promise  in  writing, 
or  fsraign  judgment,  can  only  be  brought  within  five  years 
tflsr  the  oanae  of  action  shall  have  aocrued,'  applies  as  well 
to  aetiona  where  counties  or  other  municipal  corporations  are 
psrtiss  aa  between  private  persons,  the  law  recognising  no  dis- 
tbetion  in  amtors,  but  applying  the  same  rule  to  all."  The 
nlator's  oanse  of  action  would  seem  to  be  within  this  rule  un- 
der fMV  of  the  oonditions  mentioned* 

In  the  oaae  of  ITay  ▼.  School  DUtriet,  22  Neb.  205,  3  Am.  St 
Bsp.  966,  this  rule  was  maintained*  The  plaintiff  sued  on  a 
varraat  for  aeventy-flve  dollars,  dated  September  9, 1879,  pay- 
tble  ei^teon  mimths  after  date.  More  than  five  years  had 
ilspsed  after  the  maturity  of  the  warrant  before  suit  was  com- 
Msneed.  The  statute  of  limitations  was  applied,  and  it  was 
hdd  thai  ^  the  maxim.  Lapse  of  time  is  no  bar  to  the  rights  of 
the  sovereign,  applies  only  to  a  sovereign  state,  and  not  to 
amnidpal  oorporations  deriving  their  powers  from  the  state, 
slthoDgh  thehr  powers,  in  a  limited  sense,  are  governmental; 
and  thus  it  appears  that  the  statute  runs  for  and  against  cities, 
towns,  and  school  distriots  in  the  same  manner  that  it  does  for 
end  against  individuals.'' 

Arguments  need  not  be  prolonged  in  support  of  this  propo- 
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itXkm.  llhai  been  ootidderMl  and  tattled:  Ct^  ^  Ciiiaiuuitf 
t.  BmnM^  5  Ohio  Bt  094;  City  ef  CmciiMiatt  ▼•  Ftnt  Pmk. 
Okwr^  8  Ohio,  998;  82  Am.  Dee.  718;  Lane  v.  Kennedy,  U 
Ohio  St  42;  School  Direelor$  v.  Goerge$,  50  Ma  194;  JTfiuia* 
tafiipori  T.  BmUh,  22  Me.  446;  ClomonU  ▼•  iiiubm«,  46  IGn. 
881;  Svom  t.  £Vie  Oeiiiity.(6  Pa.  St.  226;  SL  OkoaUi  Coiatf 
r.  PowM,  82  Mo.  625;  66  Atn.  Deo.  687;  CattoMay  Cmmti  ?. 
NoOey,  81  Mu.  898;  AUmmthy  ▼.  Dmnts,  49  Mo.  469;  PinmUl 
r.  San  f^anoUeo,  21  CaL  851 ;  Clark  v.  /oim  Oi<y«  20  Wall 
888;  De  Cordova  v.  Oalfmion^  4  Tex.  470;  UndorhiU  v.  IViiiM 
^.,  17  Cal.  172;  Bakor  t.  JbfcUMn  Co^  88  Iowa,  151;  2  DiUm 
on  Manioipal  Corporations,  eec  668. 

The  question  of  the  statute  of  limitations  to  be  applied  to 
munioipal  cotporations  was  again  eoneidered  in  this  eouit,  in 
JqIj,  1888,  in  the  case  of  the  VUlogB  of  Arapahoe  v.  AOei,  M 
Neb.  242,  8  Am.  St.  Rep.  202,  and  it  was  held  that  ''the  stat- 
ute will  run  against  a  warrant  issued  by  the  proper  authoritiai 
of  a  Tillage,  and  the  warrant  will  be  barred  in  five  yean  (nm 
the  time  it  beoomes  dne*';  oiting  the  decieion  in  the  esss  of 
Brewer  ▼.  Otoe  County^  1  Neb.  382. 

And  again,  in  the  ease  of  Schod  DiHrict  v.  First  NoAmd 
Sankf  19  Neb.  89,  the  district  bonds  of  the  plaintiff  io  error, 
the  cause  of  action  sued  upon,  were  signed  by  the  modaimtor, 
director,  and  treasurer  of  the  school  district,  dated  October 
16, 1878,  registered  the  28d  following,  and  issued  by  the  dif 
trict  after  the  latter  date.  To  one  of  the  bonds  for  two  hnn* 
dred  dollars,  due  October  1, 1876,  there  was  pleaded  thestatote 
of  limitations,  the  action  having  been  oommenced  July  % 
1882,  and  there  being  evidence  and  indorsements  on  the  bond 
ot  the  payment  by  the  county  treasurer  of  interest  theisoo, 
March  22,  1878,  $25;  April  80,  1878, 160.25;  June  15, 1878, 
154;  it  was  held  that  such  evidence  was  competent  to  take  the 
bond  out  of  the  operation  of  the  statute  of  limitations,  which 
otherwise  would  have  barred  the  action. 

If  it  be  insisted  that  limitation  is  not  to  be  applied  to  sms- 
damiw  as  to  the  duties  of  municipal  officers,  it  is  eMtmni 
that  section  2  of  title  1  of  the  form  of  civil  aotioae  of  the  (Ms 
of  Civil  Procedure  declares  that  **  the  distinction  between  a^ 
tions  at  law  and  suits  in  equity,  and  the  forms  of  all  sack 
actions  and  suits  heretofore  erieting,  are  abolished,  and  io 
Uieir  place  there  shall  be  hereafter  but  one  form  of  aetien, 
shall  be  called  a  civil  action,"  the  complainant  te  be 
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known  as  the  plaintiff,  and  the  ftdverflar/  as  tho  defbndant  in 
the  case. 

tn  eonaonance  with  this  provision,  It  was  held  in  tlie  ease  of 
8uUe  ?.  Lancaster  Oo^  13  Neb.  228,  that  '*  a  nandammy  nnder 
oor  practice,  is  an  action  at  lair,  and  is  reviewable  only  on 
error,  aad  not  by  appeaL**  This  decision  would  appear  to 
lettle  an  the  important  questions  contended  tot  by  the  coon- 
r1  fer  the  relator,  against  Ills  expressed  views.  Nor  is  the 
decidoQ  inconsistent  with  the  modem  nde  of  mandamus  in 
this  eoantiy. 

In  the  case  of  CommonmealUh  t.  Ihnnison^  24  How.  66,  as 
ttrljr  as  1860,  the  chief  justice  of  the  United  States,  after  re* 
marking  that  "  the  court  is  sensible  of  the  importance  of  this 
ease,  and  of  the  great  interest  and  gravity  of  the  questions  in- 
voked in  it  which  liave  been  raised  and  fully  argued  at  the 
bar,''  held  *'that  a  writ  of  mandamru  does  not  issue  in  virtue 
ef  anj  prerogative  power,  and  in  modem  practice  is  nothing 
■Mfft  tiuui  aa  ordinary  aetion  at  law  in  cases  where  it  is  the 
spprepriate  remedy/*  Tliis  application  was  for  a  writ  of  man' 
imM  to  compel  the  defendant  to  deliver  up  to  the  custody  of 
die  plaintiff  the  body  and  person  of  one  Willis  Sago,  indicted 
of  the  offense  of  seducing  and  enticing  Charlotte,  a  slave  of 
C.  W.  Nookok,  lo  leave  her  master  and  escape  into  Ohia 
The  eanae  of  aolion  vras  fully  inquired  into,  and  the  writ  de- 
nied:  KmdaXl  t.  UniUd  States,  12  Pet  616. 

This  new  view,  if  it  may  be  called  so,  has  been  so  well  set- 
tled, and  so  apparently  proper,  that  our  brother  Maxwell  in 
Ikis  work  has  adopted  it,  and  said  that  **  in  modern  practice 
windamus  is  nothing  more  than  an  action  at  law  between 
the  parties":  Maxwefl's  Pleading  and  Practice,  729.  And 
while  this  principle  cannot  be  misunderstood  in  this  state,  it 
4oee  not  seem  to  be  less  common  to  others.  In  the  case  of 
Dement  v.  Boiler,  126  HL  189,  it  was  held  '^that  mandamus 
was  an  action  at  law,  to  be  governed  by  the  same  rules  of  plead* 
iog  as  in  other  actions,  and  was  within  the  limitation  act  which 
provided  that 'all  actions  founded  upon  any  judgment  shall 
be  oommenced  witUn  sixteen  years  after  the  cause  of  action 
socnied,  sfldd  ttot  thereafter.*  **  The  supreme  court  of  Illinois 
held,  further,  that  the  defense  of  this  statute  was  good,  and  said 
that  ''obviously  this  proceeding  was  comprehended  wttUa  the 
term  '  action '  used  in  the  statute  ":  Pe<nia  County  v.  Oardan, 
82  IlL  437. 
Mr.  J.  L.  High,  in  his  important  work  on  extraordinary 
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remedieSi  seo.  SSS,  lays  it  down,  that  in  cases  where  theiid 
of  mandamtie  is  sought  to  compel  public  officers  to  draw  thflir 
warrant  for  the  payment  of  money,  **  the  right  to  relief  in  ttui 
class  of  cases,  may  be  barred  by  the  statute  of  limitalioDa' 
That  we  belicTe  to  be  this  case,  and  we  hold  broadly  that  oar 
statute  of  limitations,  although  confined  in  terms,  appliee  ts 
aU  claims  that  may  be  made  the  ground  of  action  at  law,b 
whateYcr  form  they  maybe  presented;  the  samefalUogwitUs 
the  meaning  and  purport  of  section  16  of  the  code  when  not 
falling  within  any  other. 

It  does  not  seem  doubtful,  from  the  precedents  and  authorf* 
ties  cited,  that  the  demurrer  in  this  case  is  well  taken,  lad 
that  the  statute  of  limitations  is  a  bar  to  the  writ|  which  ii  it 
jsied,  at  the  costs  of  the  relator. 

Writ  denied.  ^^^^ 

Municipal  Gobporations— Statutx  ov  LmrrAnoHa  — Tba  tUMb  ^ 
limitations  rans  in  fmTor  of  viUagM  and  eitiM:  Arapakoi  T.  AUbm,  Si  Mi 
^2;  S  Am.  8t.  Rep.  2Q2,  and  note,  in  whioh  eaaaa  aga  eoUartadi  JkJmOm^ 
y.  Jotteg,  61  Ark.  524;  Foxworth^w.  Cii^<^ffa§tuio9,2MVAT!%  IhiiM* 
4ite  also  ruut  against  municipal  oorporationa:  Wtiieru  Lmmatk  iiiftai  f .  ^ 
Jer^  29  W.  Va.  326;  6  Am.  St.  Rep.  644,  and  note)  (%  qf  Mumiiku  ▼■  CMgi 
etc  i?V  Oa.  79  Iowa,  646;  OUiehmeUi  t.  FInt  Awiftofaw  Obevi  80Ui^fl% 
"SS  Am.  Deo.  718,  and  extended  notow 

Mamdamus  •»  STATim  Of  LiMiTATiom.  —  A  delaj  for  awve  thai  lis  pm 
i*  dMoaad  payment  of  township  warranti»  or  to  apply  far  MOwlSMwtiMai 
pel  snch  payment,  will,  if  unexplained,  bar  anoh  relief s  Awtqf  t.  ftrndifll 
Krakow^  73  Mich.  622.  The  atatate  of  limitationa  appUea  ts  aH 
whether  at  law  or  in  equity:  BargU  t.  StwtH  87  Kj.  6lL 
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SuMrnoHS— Hbao  ov  Familt— DiroaoaD  B.mmum^  "^ Wh—  Iwdliiii 
and  wife  are  diToroed,  and  theonatodyof  their  nfaMvalilldTCa  it  givta  Ii 
her.  bnt  he  continnea  to  furnish  meana  for  the  anppori  of  wmk  iSLdn^ 
he  lathe  head  of  a  fkmUy,  and  entitted  to  the  IimhI  <f  tha  e»wptM« 
laws. 

JbuMPnoiia.— LnnuBT  avd  Iimxiumi  ov  a  PaomnoBaL  Ma*  ait  ex- 
empt from  execntioBy  whether  he  ia  tha  head  of  a  family  or  aol 

E.  V.  Olarkj  amd  SuUivan  and  B$§dmr.  tor  tht  plaintiff  in 
•«rror. 

W.  F.  CritehfiM  and  M.  V,  Mtmdf^  ft»r  the  detadvit  in 

-error. 

Maxw^bll,  J.    On  September  14, 1886,  tlie  ^aintiff  in  error 
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wtt  the  aberiff  of  Nanoe  County,  And  had  lot  ooUeetloQ  te 
execution  israed  out  of  the  district  coart  of  BoflTalo  CoiiDtjr 
against  H.  V.  Hoiidy,  the  defendant  in  error.  Moudy  was  a 
practicing  lawyer  of  Nance  Conntyi  and  the  execution  was 
levied  open  his  law  library  and  othor  property  need  by  him 
in  the  practice  of  his  profession.  Moudy  gave  a  redelivery 
bond  to  the  sheriff  and  retained  poesession  of  the  property 
leWed  upon. 

In  April,  1887,  the  plaintiff  in  error  sought  to  sell  the  prop- 
erty npoD  which  the  levy  had  previously  been  made,  when 
Mondy  alleged  that  he  was  the  head  of  a  family,  and  filed  an 
ioTentory  of  his  assets  with  the  sheriff,  who  refused  to  recog- 
nin  his  right  to  the  benefit  of  the  exemption  law.  Moudy 
thereupon  commenced  an  action  to  enjoin  the  sale,  and  also 
one  to  cause  the  sheriff  to  appraise  and  set  aside  the  property 
uc  exempt  Both  actions  were  commenced  March  80,  1888, 
and  were,  on  the  motion  of  defendant  in  error,  subsequently 
coneolidated.  A  temporary  injunction  was  granted,  which, 
OQ  final  hearing,  was  made  perpetual,  and  at  the  same  time  a 
peremptory  writ  ol  iviandaiiMM  was  awarded  against  Roberts, 
and  the  property  appraised  and  awarded  to  Moudy. 

The  testimony  tends  to  show  that  in  the  year  1876  Moudy 
waa  married  in  Wyoming  Territory;  that  two  children  were 
the  frmi  of  this  marriage.  In  the  year  1878  or  1879  his  wife 
letnriied  to  her  father's  home  in  Wyoming,  taking  the  children 
with  her,  and  in  1880  she  procured  a  divorce  from  her  bus- 
hand,  and  in  the  decree  was  awarded  the  custody  of  the  chil* 
dm.  Mrady  teetifles,  however,  that  he  has  continued  to 
fimusb  means  for  the  support  of  his  children*  There  is  no 
denial  of  this  testimony  in  the  record,  except  such  as  may  be 
inferred  from  the  decree  of  divorce.  There  is  testimony,  there* 
foe,  tending  to  show  that  he  is  the  head  of  a  family,  and  enti- 
tled to  exemption  under  the  statute. 

Under  section  530  of  the  code,  'Hhe  library  and  implements 
of  any  professional  man  **  are  exempt,  whether  he  is  the  head 
efafemily  ornok 

Nearly  all  the  property  levied  upon  in  this  case  was  such  as 
pertained  to  Ifondy's  law  office,  and  was  exempt  under  the 
statute. 

of  the  court  below  is  right,  and  is  affirmed. 


—  Who  b  lieed  of  fkmfly  within  the  meaning  of  the  ezemptte 
btn,  no  aole  to  SeaUm  v.  ManhnU,  99  Am.  Deo.  e84;  extended  note  to  Wadi 
▼.  /PMi^  ei  Am.  Dee.  586-^3,  in  which  the  inbjeot  ie  fnUy  diaouMed. 
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i^LnAAsr  Avo  Toofu  or  fBoransovAir  IIav.  —The  cAet 
IvBikuw  of  ft  kwyv It  «a«Bpl  lr«M  «nentiM»  ander  ft  stateto  whidi  tni^ 
lheprop«r  tools  and  imploniootiof  ftpcofmioml  num:  ilAroAcMi  t.  Dmapmi, 
nicms  111;  5  Am.  St  Kep.  665.  tlio  toob of  a  dentist  m  wmpt  froii 
oxocatioii:  ifbHOMi  ▼.  Perroti,  17  MidL  S32;  97  Am.  Doe.  191,  and  Doto;  cf- 
taidod  aolt  to  JDftiim  ▼•  IVnMlMk  tl  Am.  I>oi. 
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t>wmim> -^  Am  MKOnaauwoB  m  Amy  Riobtto  oeIhterkt  ni  LiravMch 
may  satMiit  in  third  ponoii%  to  tho  dimiaatioii  of  the  ralaeof  tiwlucif 
and  not  inoeotitent  with  the  paaeing  of  the  fee  in  it  by  dead. 

DnM— BHOVHUUkaei*— Pastt-wall  AoBmoDiT.  —A  eofeiaat  by  tbf 

•    Ofwner  of  ft  lotto  pay  n  portioa  of  the  ooot  of  a  par^-wall  ereeted  tinrMB. 

in  the  oront  that  it  it  need  by  him,  it  a  oovenant  and  eDoambnBM 

whioh  nuu  with  the  land,  and  is  binding  vpon  his  grantee.    It  tiMnfait 

eonstztntes  a  breftdi  of  the  eevenaali  in  Uideod  against  eoees^biwoM 

SwuMk  —  GtotBKASTAAilinrbOTiiBBASOiiinftdoodoorerothoniBkMVB 

aowellastlMieohnoim  to  the  grantee  aft  tiiotiaM  of  hieporohaia 

Ptwiid  and  Bwr,  for  the  plalnti  A  in  error. 
0.  P.  Jfofoiii  for  ibe  de&adant  in  error, 

NoBVALi  J.  On  the  eighth  day  of  May,  1888,  the  defend- 
ant, Hilton  F.  Lamaeter,  waa  the  owner  of  Iota  7  nad  8,iii 
block  40,  in  the  city  of  Lineoln,  and  B.  W.  Baldwin  nnd  a 
8.  Baldwin  were  the  owners  of  lot  9,  in  said  block.  On  said 
day  the  laid  Lamaeter  and  the  Baldwins  entered  into  the  fol- 
lowing contract  for  a  party^wall  between  said  lots  8  snd  9:— 

**  Articles  of  agreement  made  and  conclnded  this  eighth  day 
of  May,  1886,  by  and  between  B.  W.  Baldwin  and  Q.  8.  Bald- 
win, party  of  the  first  part,  and  Milton  F.  Lamaeter  psiijr  of 
the  seocmd  part»  witneeseth:  — 

**That  whereas  said  parties  of  the  first  part  are  the  ownen 
ef  lot  9,  block  40,  in  the  city  of  Lincoln,  in  the  county  of  Un- 
eaater,  and  state  of  Nebraska;  and  whereas  said  party  cf  the 
second  part  is  the  owner  of  lot  8,  block  40,  in  the  said  city  of 
Lincoln,  which  lot  joins  said  lot  9,  belonging  to  aaid  fint  pa^ 
ties,  on  the  west  side;  and 

**  Whereas  said  first  parties  contemplate  building  upon  their 
said  lot  9  a  threestory  brick  store*boilding,  and  one  wall  of 
which  would  lie  along  the  west  of  said  lot,  adjaoent  to  said 
lot  8,  belonging  to  the  party  of  the  second  part,  — 

''Now,  therefore,  it  is  hereby  mutually  covenanted  and 


apMdi  by  and  b9tw«m  ib«  parties  iMieuolOi  that  9idd  Bxti  pftr* 
tin  dull  boild  said  wall  so  that  the  center  of  the  same  shall 
bo  iq[Nia  the  dividing  line  between  said  lots  8  and  9,  in  said 
bbok  40^  in  the  eity  of  Iinooln»  Lancaster  Count/,  Nebraska, 
lad  that  the  aame  shall  be  and  remain  a  party*waU  for  the 
«ioiiiiMk  use  of  the  parties  hereunto* 

''Ind  it  is  ihrtber  agreed  that  said  parties  shall  construct 
Mid  wall  in  a  good,  durable,  and  sufficient  manner,  the  wall 
•f  bisssaent  being  one  foot  ten  inches  in  thicknessy  with  a 
iMtbg  of  concrete  one  fioot  thick  by  three  feet  wide,  and  a 
Noting  of  laige  stone  upon  this;  that  the  wall  of  the  first  story 
ihsD  be  fiwr  bricks  or  sixteen  inches  in  thickness,  and  that 
(ha  remainder  of  wall  shall  be  three  bricks  or  thirteen  inches 
iathiokness;  that  said  wall  shall  contain  flues  properly  built 
•ad  arrsnged  for  the  acoommodation  and  use  of  the  party  of 
ths  second  part;  that  there  shall  be  at  the  height  of  each  story 
proper  joist  holes  left  in  said  wall,  and  in  the  west  side  thereof^ 
bt  the  aooommodation  of  the  party  of  the  second  part,  and 
that  said  holes  shall  be  filled  with  brick  set  on  end,  so  they  can 
be  taken  out  when  required,  and  that  satd  holes  shall  be  made 
directly  q^poaite  to  the  ends  of  the  joists  of  said  building  to  be 
erected  by  the  parties  of  the  first  part.  It  is  also  further 
•greed  that  in  case  said  first  parties  do  not  build  on  the  whole 
of  eaid  lot  9,  and  that  their  wall  does  not  extend  to  the  full 
depth  of  lot  9,  and  that  their  wall  does  not  extend  to  the  full 
depth  of  said  lot,  and  if  at  any  time  either  of  the  parties  here- 
onto  denres  to  extend  said  party-wall,  they  shall  be  at  liberty 
to  do  the  same,  subject  to  all  the  terms  and  conditions  of  this 
coDtraot  as  to  thickness  and  character  of  wall,  and  as  to  the 
lights  and  privileges  of  both  parties  hereunta 

**  It  is  also  mutually  agreed  that  when  the  party  of  the  sec- 
eod  part  shall  join  to  or  make  use  of  said  party-wall  he  shall 
pay  to  first  parties  for  the  same  a  sum  not  exceeding  the  first 
east  thereof  or  the  portion  thereof  so  used,  to  be  determined  at 
that  time  by  two  disinterested  persons  or  arbitrators,  one  to  be 
shosoQ  by  the  party  of  the  first  part  and  one  by  the  party  of 
the  seoond  party  and  in  case  of  disagreement  these  two  arbi* 
tratois  shall  choose  a  third  person  as  referee,  and  the  decision 
of  these  three  persons  as  to  the  value  of  said  wall  shall  be 
ibaL 

"  And  in  ease  of  the  extension  of  said  party- wall  by  either 
of  the  parties  hereunto,  then  the  other  party  shall,  upon  his 
joining  to  or  using  said  wall,  pay  to  the  party  building  the 
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tame  «m  half  (he  TaloA  thareol^  the  tame  to  be  determiDed  ai 
herelnbefim  proTidecL 

**  It  !■  further  agreed  by  and  between  the  parties  hereunto 
that  the  several  covenants  and  agreements  herein  oontained 
shall  extend  to  and  be  binding  npon  their  several  heirs,  exeo> 
ntors,  and  administrators  and  assigns. 

**  In  witness  whereof^  we  have  set  our  hands  this  seventk 
day  of  May,  1888. 
*^  In  presence  of 

"Party  of  the  first  part: 

**  G.  S.  BALDwnr. 
*  E.  W.  Baldwik, 

"  Party  of  the  second  part: 

«*M.  F.  Lamasthl^ 

The  above  oontract  was  duly  acknowledged,  and  on  tht 
nineteenth  day  of  May,  1886,  was  recorded  in  the  county  clerk's 
office  of  Lancaster  County.  During  the  year  1886  the  Bald* 
wins  erected  a  brick  building  on  lot  9,  and  in  pursuance  of  the 
above  agreement,  constructed  a  party-wall  on  the  line  between 
lots  8  and  9,  one  half  of  the  wall  resting  on  each  of  said  lota 

On  February  19, 1887,  Lamaster  sold  and  conveyed  to  Ca^ 
los  C.  Burr  and  Lionel  C.  Burr  said  lots  7  and  8.  The  deed 
contains  tbe  following  covenants: — 

**  The  said  Milton  F.  Lamaster  does  hereby  covenant  with 
said  Carlos  C.  Burr  and  Lionel  C.  Burr,  and  their  heirs  and 
assigns,  that  he  is  lawfully  seised  of  said  premises;  that  they 
are  free  from  encumbrance;  that  he  has  good  right  and  lawful 
authority  to  sell  the  same;  and  said  M.  F.  Lamaster  does 
hereby  covenant  to  warrant  and  defend  the  title  to  said  prem- 
ises against  the  lawful  claims  of  all  persons  whomsoever." 

Afterwards,  tbe  Burrs  erected  a  six-story  stone  building  oo 
the  lots  purchased  by  them,  but  did  not  use  said  party-walL 
The  plaintiffs  brought  this  suit  for  damages,  claiming  that  the 
party-wall  agreement  and  the  party«wall  constructed  by  the 
Baldwins  constituted  a  breach  of  the  covenants  in  tbe  deed. 
The  judgment  of  the  district  court  was  for  the  defendant 

The  main  question  presented  by  the  record  is,  whether  the 
party*wall  agreement  and  the  party*wall  erected  in  pursoanei 
thereof  constituted  a  breach  of  the  covenants  of  tbe  deed 
against  encumbrances. 

An  encumbrance  is  defined  to  be  any  right  to  or  interest  in 
land  which  may  subsist  in  third  persons,  to  the  diminution  of 
the  value  of  the  land,  and  not  inconsistent  with  the  passing  of 
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ihe  lee  in  it  by  the  deed  of  conveyance:  1  Bout.  Law  Diet  784; 
%  GieenL  Er^  sec.  242;  FriU  ▼.  Puuy,  81  Minn.  868;  Preteott  v. 
IVuemafH  4  Utaae.  630;  8  Am.  Dec.  246. 

Bj  the  contract  entered  into  between  Lamaster  and  the 
Bildwina,  the  latter  were  autboriaed  to  conatract  one  half  of 
the  party-wall  on  the  vacant  lot  owned  by  Lamaster,  and  he 
eorenanted  for  himself,  his  heirs  and  assigns,  to  pay  the  Bald* 
vina  the  one  half  of  the  cost  of  the  wall  whenever  he  should 
Bike  use  of  the  same.  This  agreement  gave  the  Baldwins  an 
interest  in  the  nature  of  an  easement  in  the  Lamaster  lot,  and 
eoDstitated  an  encumbrance.  The  obligation  to  pay  a  portion 
ef  the  cost  of  the  wall  was  not  merely  a  personal  covenant 
binding  upon  Lamaster,  but  was  a  burden  which  ran  with  the 
lind,  and  bound  his  grantees  to  pay  for  one  half  of  the  wall  if 
tbej  used  the  same.  It  was  a  charge  upon  the  lot  conveyed 
to  the  Borrs,  and  until  it  was  used  by  them  the  Baldwins  had 
s  right  of  property  in  the  wall. 

In  Savoffe  v.  Mtuonj  8  Gush.  600,  the  action  was  brought  for 
a  breach  of  covenants  against  encumbrances.  In  an  agree- 
ment of  partition  of  real  estate  between  the  owners,  it  was 
itipalated  that  the  center  of  the  party*walls  of  each  brick  or 
stone  building  might  be  placed  upon  the  lines  dividing  the 
lots  irom  a  contiguous  lot,  and  that  the  owner  of  such  contig- 
uous lot  should  pay  for  one  half  of  the  wall  so  used  by  him, 
wheoeyer  he  should  make  use  of  the  same.  A  lot  set  off  to 
Benjamin  Joy,  one  of  the  parties  to  the  agreement,  was  con* 
leyed  by  his  heirs  to  John  F.  Loring  and  Henry  Arews,  and 
nuaeqaently  it  was  by  them  conveyed  to  Ezekiel  W.  Pike, 
who  erected  hie  brick  dwelling-house  on  the  lot,  placing  the 
oenter  of  one  of  the  walls  upon  the  line  dividing  his  lot  from 
the  oontiguouB  lot  Subsequently,  Pike  conveyed  his  lot  to 
Lnther  8.  Gushing  and  wife,  who  in  tarn  conveyed  to  the 
plaiatifBi.  The  contiguous  lot  by  Jonathan  Mason  was,  upon 
his  deatii,  set  off  to  the  defendant,  who  erected  thereon  a 
hrick  dwelling,  in  which  the  party*wall  was  used.  The  plain- 
tiff sued  upon  the  covenant  for  one  half  of  the  value  of  the 
party-walL  The  court,  in  the  opinion,  says:  ^  A  covenant  is 
■aid  to  ran  with  the  land  when  either  the  liability  to  perform 
it,  or  the  right  to  take  advantage  of  it,  passes  to  the  assignee 
of  the  land.  The  liability  to  perform  and  the  right  to  take 
advantage  of  this  covenant  both  pass  to  the  heir  or  assignee 
ef  the  land  to  which  the  covenant  is  attached.  This  cove- 
nant can,  by  no  means,  be  considered  as  merely  personal  or 
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collateral,  and  detached  from  the  land.  Than  was  a  privity 
of  estate  between  the  coyeDantkig  parties  in  tha  land  to  whioh 
the  covenant  was  annexed.  The  oovenant  la  in  terms  betwoea 
the  parties  and  their  respectiva  heirs  and  aasigna;  it  has  di- 
rect and  immediate  reference  to  the  land;  it  rslatas  to  tkt 
mode  of  oooupyiqg  and  eiyoying  the  land;  it  is  beuefittsl  ts 
the  owner  as  owner,  and  to  no  other  person;  it  is  in  tmth  in- 
herent and  attached  to  the  land^  and  neoessarily  goes  with 
the  land  into  the  hands  of  the  heir  or  assignee."  Among  thi 
many  decisions  sustaining  the  same  proposition,  we  cite  Bodn 
r.  Ulltaan,  104  IlL  1;  SAarp  ▼.  Cheaikata,  88  Ho.  498;  67  Aa. 
Rep.  433;  RichardMn  v.  Tohey,  121  Mass.  467;  23  Am.  Bep. 
283;  BnmMon  v.  Cojfin,  108  Mass.  176;  11  Am.  Bep.  385;  FM 
V.  Egglegtan,  20  Ohio  St.  414. 

In  the  case  of  Sharp  v.  Cheatham,  88  Mo.  498»  67  Am.  Rap. 
433,  Roach  and  Stitt  and  Austin  Elliott,  being  the  owdmi 
respectively  of  adjoining  lota  in  the  town  of  WarrsnibniiK, 
Missouri,  on  July  7,  1868,  entered  into  a  written  agreemeot) 
by  which  Roach  and  Stitt  agreed  to  erect  a  party-wall  on  the 
line  between  the  two  lots,  and  Elliott  agreed  that  when  ha 
should  use  said  wall,  he  would  pay  to  the  other  parttes  ooa 
half  of  so  much  of  the  wall  as  he  should  join  to.  Subi^ 
quently,  Roach  and  Stitt  erected  a  wall  along  the  lioe  b^ 
tween  the  lots,  and  six  inches  on  Elliott's  lot  for  ninetj  feet 
in  length.  Afterwards,  Elliott  erected  a  building  on  his  lot, 
using  the  party-walL  Subsequently,  Roach  and  Stitt  coor 
veyed  their  lot  to  one  Sharp,  and  shortly  thereafter  Elliott 
conveyed  his  lot  to  Cheatham,  who  erected  thereon  a  bri<^ 
extension  of  the  building  previously  erected  by  SUioiti  and 
joined  the  same  with  the  party-wall,  using  thirty  feet  in  leogth 
and  sixteen  feet  in  height.  Suit  waa  brought  to  recover  from 
Cheatham  the  costs  of  one  half  of  the  wall  used  by  him*  It 
was  held  that  the  effect  of  such  an  agreement  was  to  cnsto 
cross-easements  as  to  each  owner,  and  that  the  one  who  ffSh 
chased  the  lot  with  notice  would  be  bound  by  his  graotor'i 
agreement  to  pay  one  half  the  cost  of  the  party- wall  opoa 
using  it 

The  question  was  again  before  the  same  court  in  Marchi  1S86^ 
in  the  case  of  Keating  v.  Korfhagef  88  Ma  524.  It  was  a  suit  to 
enforce  the  provisions  of  a  party-wall  agreement  similar  to 
the  one  in  the  case  at  bar.  We  quote  from  theiyfloisaof 
that  case:  ''An  agreement  made  between  adjoining  owners  in 
relation  to  a  party-wall  erected  on  the  division  line  of  their 
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iota  ia  Uoding  m  the  pariioe,  and  oireaiefl  an  equitable  charge^ 
ttuemeot,  and  eemtude  opoo  the  lots  built  upon.'' 

There  tie  oaees  holding  that  a  partj*wall  agreemetit  like 
the  one  before  us  ifl  merely  personali  binding  alone  upon  the 
partke  to  it,  and  does  not  attach  to  the  land,  but  the  weight 
of  the  decisions  in  this  country  is  to  the  effect  that  it  attaches 
to  and  is  a  charge  upon  the  land. 

A  ease  similar  in  its  facts  to  the  one  at  bar  is  Mackey  r. 

Harmon^  34  Minn.  168.    One  Hurlburt  and   the  defendant 

Harmon,  owning  adjoining  lots  in  Minneapolis,  entered  into 

a  written  agreement  that  Hurlburt  might  erect  a  party-wall 

OQ  the  dividing  line  between  the  lots,  so  that  one  half  of  the 

wall  aboald  stand  on  each  lot,  and  that  Harmon  should  hare 

the  right  to  join  to  and  use  the  wall  by  paying  one  half  of  the 

ralae  of  so  much  thereof  as  he  should  use.    The  agreement 

iraa  acknowledged  and  recorded.    Hurlburt  erected  the  party* 

wall  aecordiug  to  the  agreement,  and  afterwards  Harmon  con- 

fejed  bis  lot  to  the  plaintiff  Mackey  by  a  deed  containing 

covenants  against  encumbrances,  and  Mackey  conveyed  one 

half  the  lot  to  his  eo-plaintiff  L^;g,  which  deed  contained  like 

ceveoaota    The  plaintiffs,  in  order  to  use  the  wall,  paid  to 

Harlburt  1860,  being  one  half  of  the  value  of  the  wall  nsed 

by  them.   Suit  was  brought  against  Harmon  on  his  covenanta 

sg^nst  encumbrances*    The  trial  court  held  that  the  party^ 

««11  apeement  did  not  constitute  a  legal  encumbrance.    Thm 

am  wu  reversed  by  the  supreme  court    Berry,  J.^  in  delitN 

ering  the  opinion  of  the  eourti  says:  *'  The  easemeat  in  the 

plaintiff's  landa  in  favor  of  aod  appurtenant  to  Hurtburt's  ii 

a  ri|^  or  interest  in  a  tbird  person  in  the  former,  to  the  dirni- 

aotioQ  of  Ita  rtAx^  and  therefwe  an  encumbrance  within  th» 

stttboDtative  definition  brfore  glTea.    The  eadslenoe  of  the 

♦nmimhrance  does  not  depend  upon  the  eateBt  or  amount  of 

4hs  dimiiiotioQ  in  Takie^    If  the  dght  er  interest  of  the  third 

ptiaoii  ia  aacb  that  the  owner  of  the  servient  estate  has  not 

as  ewaplete  and  absolute  an  owaership  and  yraperty  in  hia 

land  as  he  would  have  if  the  right  or  interest  spoken  of  did 

aoiexisli  his  land  ia  in  law  diminished  in  value  and  enoun»> 

bared.    It  Sallows  that  in  the  ease  at  bar  the  existenee  of  the 

right  ia  plaintiff's  land  oonlerred  open  and  aa  appurtenant  to 

HarUmrt'a  land  waa  aa  encumbranee,  and  that  therefore  tho 

ooveaant  against  encumbrances  in  Harmon's  deed  to  plaintiff 

Mackqr  ia  broken*" 

The  supreme  court  of  Iowa,  in  Bertram  v.  CwriiM^  tl  Iow% 
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4S»  held  that  where  the  owner  of  a  Taotai  lot,  on  whkh  lesto 
one  half  of  a  neighbor'a  wall,  eonyeya  the  aame  with  a  eove- 
Bant  of  warranty  against  enonmbrances,  the  existenee  ef  laeh 
wall  IB  not  a  breach  of  the  covenant.  This  ease  is  not  an  an- 
fliority  in  point.  An  examination  of  the  reported  case  ahova 
tiiat  it  is  based  upon  a  statute  of  that  state  which  confeia  the 
right  to  one  who  is  about  to  erect  a  building  oontiguooa  to  the 
lot  of  another  to  construct  one  half  of  the  wall  on  his  nelghWs 
lot,  and  giyes  the  latter  the  right  to  make  use  of  the  wall  u  a 
party-wall  by  paying  one  half  of  the  expense  of  conBtradiDg 
the  same.  Under  such  a  statute  the  existence  of  a  paitj- 
wall  would  not  be  an  encumbrance.  The  covenant  is  pie- 
sumed  to  have  been  made  with  reference  to  the  proviaiona  of 
the  statute.  As  we  have  no  law  in  this  state  regulating  party- 
walls,  it  is  obvious  that  the  decision  in  Bertram  v.  Cariii,  tl 
Iowa,  46,  is  not  applicable. 

In  Mohr  V.  Parmelee,  48  N.  Y.  Super.  Ct  820,  it  was  held  that 
a  party-wall  resting  upon  the  land  of  adjoining  owners  ia  not 
an  encumbrance.    In  that  case  it  appears  that  the  partj-wall 
was  constructed  wholly  on  one  of  the  two  adjoining  lota,  witb 
the  right  granted  to  the  owner  of  the  other  contiguous  lot  to 
use  the  same  as  a  party-wall.    It  was  held,  both  in  the  opinion 
and  syllabus^  that  such  right  constituted  an  encambranee  open 
tike  lot  on  which  the  wall  stood.    It  is  obvious  that  what  ia 
flsid  by  the  court  about  a  party-wall  constructed  upon  the  lota 
of  adjacent  owners  not  being  an  encumbrance  is  mere  o6&er 
dieta,  and  was  not  pertinent  to  any  question  neoeesaiy  to  be 
decided  in  the  proper  determination  of  the  case. 
'  In  HendriekB  v.  Starka,  S7  N.  Y.  i06,  98  Am.  Dec.  64»,  it 
was  held  that  **a  party-wall  creating  a  community  oif  iaterest 
between  adjoining  proprietors  is  in  no  just  sense  to  be  deemed 
i  legal  enoumbranoe.'^    That  was  an  action  to  enfivee  the 
specific  perforinanoe  of  aoontraotfor  the  sale  of  real  estate. 
Ettark  r-"  fused  to  complete  hie  purchase,  on  the  ground  that 
two  of  the  walls  of  the  building  on  the  premises  were  party- 
walls,  which  supported  the  buildings  on  adjoining  lots.    These 
walls  stood  part  on  the  premises  purchased  and  part  on  the 
adjoining  lots.    It  is  doubtless  trtre' that'  a  party-wall  between 
Mro  buildings  owned  by  di£Fferen¥peMons  rrouldnotconstitote 
af  breach  of  a  covenant  against  ^ncdt&brancMi  fbr^the  bwuera 
iMtve  a  community  of  Interest' in  the  wall,  each  having  the 
right  to  support  his  building  by  that  part  of  the  wall  owned 
b^  the  other.    It  is  difficult  t6  see  )io#  a  purchaser  of  one  of 


Nof.UNl] 


Burr  «•  Lamastxr, 


485 


flu  MUinp  R&d  the  lot  on  which  it  ttandf  eoidd  ho  dam- 
aged by  the  ezifltenoe  of  the  party-wall,  as  (he  eaeement  of 
rapport  is  mutual  and  reeiprocaL  But  where  one  purohasee 
sTsesot  lot  which  supports  the  half  of  the  wall  of  the  build« 
ing  erected  on  the  adjoining  lot,  and  such  purchaser  is,  by  the 
tenns  of  a  previous  party-wall  agreement,  obliged  to  pay  part 
rf  the  eosts  of  the  wall  in  order  to  use  it^  such  agreement  and 
fan  is  sa  encumbrance. 

The  j^aintiflTs  oflTered  to  prove  at  the  trial  that  they  did  not 
know  that  the  wall  rested  upon  any  part  of  lot  8.  This  testi- 
fflooy  was  excluded,  and  we  think  properly  sa  Whether  or 
not  the  plaintiffs  had  such  knowledge  is  immaterial  to  their 
right  of  action*  A  covenant  against  encumbrances  covers 
those  unknown  as  well  as  those  known  at  the  time  of  the  pur- 
ohase:  Barlow  v.  McKinUy^  24  Iowa,  69;  MeOowen  v.  ify«re, 
60  bwa,  256;  Bwk  v.  HiU,  48  Ind.  62;  17  Am.  Rep.  731; 
Huyekf.  Andrews,  118  N.  Y.  81;  10  Am.  St  Rep.  432;  Her- 
nek  V.  Moor$,  19  Me.  818;  Priehard  v.  Atkinson^  8  N.  H.  335; 
Clark  V.  Eitaie  qf  Conroe,  88  Vt  469;  Kdlogg  v.  Mdlin,  50  Mo. 
M;  11  Am.  Rep.  426;  Hvbbard  v.  Norton,  10  Conn.  422;  Par^ 
iih  V.  WkUney,  8  Oray,  616;  Long  v.  Moler,  5  Ohio  St  271. 
The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  farther  proceedings. 


Coiuivn.  SvouxBaAHOB  ov  LAVDb  What  n. -- An  eneeahraaeeb  withia 
^  tenm  of  m  oovcnant  against  enemiilinuioai^  inoladet  ererj  nght  or  interest 
m  laad  to  tt*  diminntion  of  the  valno  of  tho  land:  Bu^r.  Andrmim,  113 
K>  T.  81;  10  Am.  8t  Rep.  488;  and  noto;  atended  note  to  Meon  ▼.  HMen, 
tt  A«.  Rep.  isa  A  ri^t  to  proeuro  ioo  faom  promisee  is  an  ononmlihiaoo: 
Md  T.  Dmk,  44  Kan.  362.  An  aaseHmont  by  a  dratnago  oommisiioner  is 
as  eaeamWmneo:  IAnd&a$  ▼.  Eat/tmoodt  7S  ICieh.  SSa  A  tax  is  an  encom- 
hviee:  Hoffer  v.  Dcwdney,  113  K.  Y.  644^ 

'  CoTnTAKT  AAAirtsT  ENCuioaAircis  —  WmrrBsa  Rvvs  wrra  tbb  Land. 
-^A  eovenant  aij^ainst  eneambranoes  is  a  real  eorenaat  running  with  the 
ItthJ:  Ao«i  T.  Bwm^  10  Oldo^  S17|  36  Am.  Deo.  90,  and  noU;  note  to 
Vone  t,  OarmtTt  47  Am.  De&  67SL  A  eovenAnt  to  brnld  a  parfy-wall  mils 
with  the  land:  OOmm  ▼.  HMm,  116  HI  ISS;  66  Am.  Rs|^  146^  and  extended 
Me  diMsrfiV  oofwaats  raaning  with  Am  land. 
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Magnbau  v.  City  of  Fbbmomv. 

Oraiout  dxFaoto— Kmcs  09  Aon  or.  —  The  mIi of  ds /km 

Car  as  they  involre  the  interests  of  the  publio  or  third  penoos,  arsvaliiL 
OincBRS  DB  Facto  —  Crrr  CorNCTLMSN  —  Effict  or  Acts  or.  —  Gfcy  cou* 
oilmen  holding  over  after  their  term  of  office  has  expired,  and  aftfr  theb 
•neoessors  have  been  eleoted  and  ha^e  qualified,  hot  before  the  lattar 
have  taken  their  seats^  are  de  /ado  offioers.  and  their  aete  are  TaUd. 
HV17ICTPAL  OoBFOSATioir  —  Obdihanob  —  Fabsaqm  or.  ^  Under  the  Nab^ 
raska  statutes,  the  council  of  any  city  of  the  second  daas  baring  moce 
than  Ave  thousand  inhabitants  may,  when  lawfully  in  session,  pasi  sqj 
erdinanoe  by  the  concurring  Tote  of  a  majority  of  the  mombefs  of  ssoh 
eonncil,  or  by  the  affirmatire  vote  of  one  half  thoioof  with  the  eooeWi 
renco-of  the  mayor. 

HVNIOIPAL  C0BF0BATI058—  SbSSIOV  Or  ClTT  00UI(0IL  — VaUDZTT  OT  Ob» 

HAHOX.  —  When  the  mayor  of  a  city  and  all  the  members  of  its  eoramoo 
oooncil  meet  in  special  session  and  aot  as  a  body,  they  may,  at  snoh 
meeting,  or  at  any  adjonmod  session  thereof  at  wUoh  a  qnomsi  Is  pns* 
ent^  legally  pass  any  ordinance  within  their  power^  notwithstandiBg  ■• 
written  oidl  for  snch  special  session,  specifying  its  pnrpoH^  was  madt  by 
the  mayor  or  two  conncilmen  as  required  by  law. 

llWIGIFAL  CoBPORAnONS  —  OOCUPATIOV  TaZ  —  OOWgflTUTmsrALIlT  OV.  — 

Under  a  eonstitationproTidiBg  thaktbo  l^gislatwo  ahally  bj  fsasisl  la«t 
pnmde  needfnl  rofenne  bjr  lorying  taxes  by  f«ln«tioB»  whioh  shall  be 
uniform  as  to  the  classes  c^on  which  tboy  <^^ats^  and  that  tho  Isgidip 
tore  may  rest  municipal  corporations  with  powor  to  asssss  and  ooUssI 
taxes  which  shall  be  uniform  in  rospeot  to  persons  and  property  afleets^ 
tho  legislature  may,  by  general  law»  oonfer  powor  upon  ottios  aad  towai 
to  impose  ooonpation  or  lieo nee  taxes  for  mnnioipal  pnrpQsos.  Xhs  only 
restcictioa  imposed  is,  that  the  taxea  so  levied  shall  be  onifomas  to  cbssi 

MVNICIFAI.  COBrOBATIOllS— OOOOTAXIOK   TaX  —  OOHXIZTVlllNIALBrr.  —  AX 

ordinanoe  inposiog  ox  oooxpafeiox  tax  or  lioeaso  fos  Cor  the  ptiiil^ 
of  carrying  on  oortaix  kinds  of  hnsinsw  ix  x  oity,  malrim  xo 
in  favor  of  or  agxinst  any  one  carryiog  on  oaeh  bnsinesa  taxed*  bait 
ating  uniformly  on  snob  olsxi  to  which  it  opplioi^  is  not  raxdorod 
stitntional  for  want  of  uniformity,  from  the  fact  that  it  does  not  elasd^ 
each  business  taxed,  and  gradnato  the  amonxt  that  ahxll  be  paid  by  Mm 
person  porsxhm  anoh  hnsiiiosB  aoeording  to  the  amoxnt  of  *—■■■■■  dsxi 
bj  him. 
lioHioirAL  OoxFoxATioir8--OoourAZiox  Tax— QxoniAxax  Voix  n  Pax* 
—  Pbx  ALTT,  ^  While  tho  pexal  provision  for  the  enforeemext  of  xx  ord^ 
xance  imposing  an  ooonpatmn  or  lioenae  tax  is  roid,  that  does 
validate  its  other  valid  parts  when  such  parts  form  a  oeosplote 
and  are  not  dependent  upon  tho  void  portiox. 

N*  H.  BeU  and  C.  HoUenbeek^  for  the  xppellxatik 

Frank  Doletal  and  W.  H.  Hunger^  tor  tbx  appoUaxx. 

NoRVAL,  J.    This  8uit  was  brought  in  the  dixtriet  oomrt  of 
Dodge  County,  to  enjoin  the  collection  of  certain  oooapattoa 


Sot.  1890.]'    ICAeitEAU  «.  Cm  of  Ttixucm.  487 

tox6B  imposed  upon  Tarloot  oeoupattonB  within  the  city,  by  or- 
dinance Na  881«  and  to  haye  said  ordinance  declared  void. 
The  distriet  court  found  the  inmo  in  fkvor  of  the  defendants, 
ipd  dismissed  the  action.    The  plaintiflb  appeal. 

The  dtj  of  Fremont  is  a  dty  of  the  eeoond  class  having  oyer 

il?e  thoosand  inhabitants.    It  is  divided  into  fonr  wards,  and 

voder  the  act  or  charter  which  governs  cities  of  that  class,  is 

mtitled  to  eight  councilmen,  two  from  each  ward.    At  the 

leneral  election  held  in  said  city  on  the  first  day  of  April, 

1890, 1.  N.  Morse  was  elected  councilman  from  the  second 

ward,  as  the  successor  to  J.  J.  Lowry,  and  D.  Hein  was  elected 

lh>m  the  third  ward,  as  the  successor  to  C.  A.  Peterson.    At  a 

MssioD  of  the  city  council  held  on  April  3, 1890,  the  votes  cast 

at  the  last  city  election  were  canvassed,  and  Morse  and  Hein 

were  deolared  elected.    This  meeting  was  adjourned  to  April 

4th,  when  the  ordinance  in  question  was  introduced  and  read 

ibr  the  first  time.  An  adjourned  session  was  held  on  April  5th, 

when  the  ordinance  was  read  the  second  time,  and  the  meeting 

was  adjourned  to  April  9th.    On  that  date  the  council  met  pur- 

raant  to  adjournment,  when  the  ordinance  was  read  a  third  time 

lod  passed.    Tliere  were  present  and  participated  at  this  ses- 

aon,  besides  the  mayor,  councilmen  Biles,  Ssmay,  Plambeck, 

Harms,  Wilcox,  Peterson,  and  Lowry.    On  April  7th,  prior  to 

the  passage  of  this  ordinance,  the  councilmen  elect,  Morse  and 

Hein,  qualified. 

It  is  contended  by  the  appellants  that  the  ordinance  was 
aeTer  legally  passed,  for  the  following  reasons:  **  1.  That  there 
were  not  present  at  its  passage  a  quorum  of  the  legal  members 
of  the  city  council;  2.  That  a  sufficient  number  of  the  legal 
members  of  that  body  did  not  vote  in  favor  of  the  passage  of 
the  ordinance;  8.  Because  the  mayor  had  no  legal  right  to 
vote  upon  its  passage;  4.  Because  the  ordinance  was  passed  at 
a  meeting  at  which  the  oouncil  had  no  authority  to  pass  an 
ordinance.^* 

The  first  two  objections  will  be  considered  together.  It  is 
eonceded  that  all  who  participated  at  the  meeting  when  the 
ordinance  was  adopted  were  legal  members  of  the  council,  ex- 
cept Peterson  and  Lowry,  whose  right  to  act  is  questioned,  on 
the  ground  that  their  successors  had  previously  qualified  on 
April  7th.  The  statute  requires  that  two  thirds  of  all  the 
members  of  the  council  shall  be  necessary  to  constitute  a 
quorum  for  the  transaction  of  business.  It  is  obvious  that  if 
Peterson  and  Lowry  could  not  lawfully  act  with  the  council  at 
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that  meetiogi  no  quorum  was  preaoot^  and  tha  oidinaooe  ii  in- 
valid. 

Section  12  of  article  2,  chapter  14,  Compiled  StatuteSv  pn>- 
yides  that  in  cities  of  the  second  class  having  more  than  fiye 
thousand  inhabitants  there  shall  be  elected  annually  in  each 
ward  one  councilman,  who  shall  hold  his  office  for  a  term  of  two 
years,  and  until  his  successor  shall  be  elected  and  qoaliGed, 
There  being  no  statutory  provision  fixing  a  particular  date 
when  the  term  of  office  of  a  councilman  shall  begini  it  is  be- 
lieved that  the  provisions  of  said  section  12  control,  and  thai 
the  term  of  such  officer  commences  immediately  after  the  pe^ 
son  elected  has  qualified. 

While  Morse  and  Heiu  had  qualified,  they  had  not,  as  yet, 
taken  their  seats  in  the  coundl,  or  participated  in  the  proceed* 
ings  of  that  body.  The  names  of  Lowry  and  Peterson  appeared 
upon  the  roll  of  members,  and  they  were  recognised  as  sucli 
by  other  members  of  the  council,  as  well  as  by  the  mayor  and 
city  clerk.  They  took  part  in  the  proceedings  of  the  council 
on  April  9th  without  objection  from  any  one,  although  Hone 
and  Hein  were  at  the  time  in  the  council  chamber.  We  con* 
elude,  therefore,  that  Messrs.  Morse  and  Hein  were  i$  jttre 
officers,  and  that  Lowry  and  Peterson  were  de  facto  members 
of  the  city  council. 

The  cases  are  numerous  which  hold  that  the  acts  of  a  df 
fcieto  officer,  so  far  as  they  involve  the  interests  of  the  public 
or  third  persons,  are  as  valid  and  binding  as  though  he  was 
an  officer  dejure. 

In  Ex  parte  Johnson^  15  Neb.  512,  the  petitioner  had  been 
tried  upon  a  criminal  complaint  before  a  justice  of  the  peace, 
convicted,  and  fined,  and  ordered  committed  to  jail  until  the 
fine  and  costs  were  paid.  He  applied  to  this  court  for  a  writ 
of  habeas  corpus^  alleging  that  the  justice  of  the  peace  before 
whom  he  was  convicted  usurped  said  office  without  authorify 
of  law.  It  was  held  that  as  the  justice  was  a  de  fctdo  officsr, 
his  acts  were  valid,  and  the  writ  was  denied. 

In  State  v.  Gray,  23  Neb.  365,  it  was  held  that  "*  the  acts  of 
council  men  de  faeto^  within  the  power  of  the  statnteSi  will  be 
recognised  and  upheld." 

In  Braidy  v.  Theritt^  17  Kan.  468,  the  defendant  ezaroissd 
the  duties  of  councilman  of  the  city  of  Wathena  after  his  sa^ 
cesser  had  been  elected  and  qualified.  It  was  held  thai  The^ 
lit  was  a  de  facto  officer. 

The  case  of  Morton  v.  Lee^  28  Ean.  286,  was  a  suit  broo^ 
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bj  Lee  to  enjoin  Uie  collection  of  a  judgmoiit  iwdcnd  tj  en* 
A«  J.  Backland,  as  juBiice  of  the  peace  after  his  term  of  offloo: 
had  expired,  and  after  the  election  and  qoalifioatioii  of  hii 
euooeaeor.  It  was  held  that  Backland  was  a  jnstioe  of  tfa« 
peaoe  i$  facto,  and  his  acts  as  such  were  valid.  The  fidlow* 
iiig  cues  sapport  the  same  doctrine:  Norton  ▼•  8hMy  Oo^  118 
U.  S.  445;  Carli  r.  RKener,  27  Minn.  292;  Uach  r.  People,  122 

QL  490;  People  ▼.  Bangs,  24  IlL  184;  Trumbo  ?.  People,  76  Bl^ 

561. 

It  fidlows,  frooi  the  reason  of  these  oases,  that  the  acts  of 
J^wrj  and  Peterson  are  valid,  and  that  there  was  a  quorum 
of  the  dty  council  present  at  the  time  the  ordinance  was 
•dopted.  The  authorities  cited  in  the  brief  of  plaintiffs  do  not, 
in  my  manner,  conflict  with  the  role  for  which  we  contend  in 
this  eaee,  but  sustain  the  proposition  that  the  acts  of  officers 
ii  Jado  are  invalid  as  to  the  person  performing  the  duties  of 
the  office,  and  are  no  protection  to  him. 

It  appears  from  the  record  that  four  members  of  the  coun^ 
cil  and  the  mayor  voted  in  favor  of  the  passage  of  this  ordi- 
QAnce,  three  voted  against  it,  and  one  was  absent  Whether 
a  ioffideDt  number  voted  in  the  affirmative  depends  upon 
whether  the  provisions  of  section  18,  or  those  of  section  80,  of 
Article  2  of  chapter  14,  Compiled  Statutes,  control  and  govern 
cities  of  the  class  of  Fremont,  in  the  passage  of  ordinances. 

Section  18  provides  that  "the  mayor  shall  preside  at  all 
meetings  of  the  city  council,  and  shall  have  a  casting  vote 
when  the  council  is  equally  divided,  except  as  otherwise  herein 
ptOYided,  and  none  other,  and  shall  have  the  superintending 
control  of  all  the  officers  and  affairs  of  the  city,  and  shall  take 
care  that  the  ordinances  of  the  city  and  of  this  act  are  com- 
plied with." 

Section  30  provides  that  -'on  the  passage  or  adoption  of 
eTery  reeoluUon  or  order  to  enter  into  a  contract  by  the  mayor 
end  eouncil,  the  yeas  and  nays  shall  be  called  and  recorded; 
and  to  pass  or  adopt  any  by-law,  ordinance,  or  any  such  reso- 
lution or  order,  a  concurrence  of  a  majority  of  the  whole 
oamber  of  members  elected  to  the  council  shall  be  required;, 
^rmd^^  that  the  concurrence  of  the  mayor  and  one  half  of 
the  whole  number  of  members  elected  to  the  council  shall  be 
sufficient  to  pass  any  such  ordinance,  by*law,  resolution,  or. 
order." 

Section  18,  standing  alone,  sustains  the  construction  con* 
tended  for  by  the  plaintiffs  and  appellants,  that  the  mayor. 
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caa  ofdjir  to^  when  tka  oouncil  is  equally  divided.  The  Ian- 
goage  need  ia  eection  80  ie  plaia  and  expliaU,  ^  thai  the  oon- 
€Bcr6Dce  of  the  mayor  and  one  half  of  the  whole  namber  of 
MiiiheEt  elected  to  the  counoil  shall  he  eafficieot  to  paaa  aaj 
each  ordi  nance." 

:  In  construing  statutes,  effect,  if  possible,  must  be  gi?9a  to 
every  part  of  the  law.  Effect  can  be  given  to  all  the  proTii- 
iond  of  both  sections  by  holding  that  the  section  first  above 
quoted  does  not  apply  to  the  passage  of  ordinances,  by-lawSr 
or  resolutions,  but  relates  to  the  other  proceedings  of  the  coun- 
oil. Holding,  as  we  do,  that  section  30  authorizes,  when  a 
quorum  of  the  oouncil  ie  present,  the  passage  of  ordinanoei  by 
tiie  affirmative  vote  of  one  half  of  all  the  members  of  the  oooih 
oil,  with  the  concurrence  of  the  mayor,  the  ordinance  under 
consideration  received  a  sufficient  affirmative  vote  to  adopt 
the  same. 

The  appellants  claim  that  the  case  of  State  v.  Oray^  28  Neb. 
365,  conclusively  settles  the  present  case  in  their  favor.  We 
do  not  think  sa  The  court,  in  that  case,  had  under  con8ide^ 
alion  sections  10,  76,  and  79  of  the  act  which  governs  and 
controls  cities  of  the  second  class  containing  a  populatioD  of 
less  than  five  thousand,  being  article  1,  chapter  14,  of  Oom- 
plled  Statutes.  The  only  difference  between  section  1(^  ood- 
strued  in  that  ease,  and  section  18,  involved  in  this,  is,  that 
the  former  section  does  not  contain  the  words  **  except  as 
otherwise  herein  provided."  Sections  76  and  79  each  provides 
that  to  pass  an  ordinance  it  requires  the  concurrence  of  a  ma* 
jority  of  all  the  members  elected  to  the  counsel.  Neither  of 
said  sections  provides  *^  that  the  concurrence  of  the  mayor  and 
one  half  of  the  whole  number  of  members  shall  be  puffieient 
to  pass  any  such.ordinance."  In  that  respect  the  provisioiis^ 
of  said  sections  are  different  from  those  contained  in  section 
80,  which  we  have  been  considering.  The  court  in  State  v. 
Orayt  23  Neb.  865,  held,  and  we  think  correctly,  that  section 
10  therein  construed  did  not  apply  to  the  passage  of  ordi- 
nances, and  that  it  required  the  concurrent  vote  of  the  major- 
ity of  whole  number  of  members  of  the  council  to  adopt  an 
ordinance.  It  is  obvious  that  the  provisions  of  section  30  and 
those  of  sections  76  and  79  are  so  different  that  the  decision 
reported  in  23  Nebraska  does  not  in  any  manner  conflict  with 
the  views  expressed  in  this  opinion;  but,  on  the  other  hand^ 
eustains  us  in  holding  that  section  18,  copied  above,  does  not 
refer  to  the  passage  of  ordinances. 
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It  if  abo  daimed  that  the  dty  council  had  no  authority  to 
pttt  ordiAanoe  281  at  the  meeting  at  which  it  was  adopted. 
Ordinanoe  Na  8  of  the  dty  of  Fremont  providee  that  the  reg- 
ular meetiDga  of  the  ooundl  shall  be  held  on  the  last  Tuesday 
rfeach  month.  It  is  conceded  that  the  ordinance  under  con- 
ideration  was  not  acted  upon  at  such  a  meeting,  nor  at  any 
adjooroed  session  thereofl 

It  ia  provided  by  ordinance  No.  79  that  the  mayor  and 
wuncil  shall  meet  on  the  Thursday  following  each  city  elec- 
tioQ,  and  canvass  the  returns  of  the  votes  cast  at  such  election. 
A  meeting  was  held  April  3d,  when  the  votes  cast  at  the  city 
dectioQ  held  on  April  1st  were  canvassed.  Prior  to  this  meet- 
iog  a  call  was  issued  by  the  mayor  for  a  meeting  of  the  coun* 
ol  on  April  3d  to  canvass  the  votes  of  the  city  election,  and  to 
tnotact  any  business  that  might  lawfully  come  before  the 
^oundL  At  the  meeting  held  on  April  3d,  the  mayor  and  all 
the  membeiB  of  the  council  were  present  except  Archer.  This 
neetiDg  was  adjourned  to  the  following  day,  at  which  time, 
the  mayor  and  all  the  coundlmen  being  present,  the  ordinance 
was  introduced,  read  the  first  time,  and  the  meeting  adjourned 
to  April  6th.  On  that  date  there  were  present  the  mayor  and 
•U  the  coundlmen  except  Plambeck.  The  ordinance  was 
then  read  a  second  time,  and  an  adjournment  taken  to  April 
Ml.  On  the  last-named  date,  all  the  members  of  the  council 
being  present  except  Archer,  the  ordinance  was  read  a  third 
time  and  passed. 

The  meeting  held  on  April  8d  was  for  the  special  purpose 
ef  canvassing  the  returns  of  the  dty  election.  Had  it  been  a 
legnlar  meeting,  then  any  corporate  business  could  have  been 
lawfully  transacted  at  any  adjourned  session  thereof  The 
fltatate  authorizes  the  mayor  or  any  two  coundlmen  to  call 
Bpecial  meetings.  Whether  the  call  must  specify  the  object  of 
sach  a  meeting  the  statute  is  silent,  and  the  decisions  of  the 
oourts  are  conflicting  upon  that  question.  At  any  rate,  the 
purpose  and  object  of  the  call  is  to  apprise  the  members  of 
the  proposed  meetings,  so  that  they  may  attend.  So  it  seems 
dear  to  us  that  when  all  the  members  of  the  council  and  the 
major  meet  and  act  as  a  body,  they  may,  at  such  meeting,  or 
at  any  adjourned  session  thereof,  transact  any  business  within 
tile  powers  conferred  by  law,  notwithstanding  no  written  call 
for  the  meeting  was  made  by  the  mayor  or  two  oouncilmen, 
or  in  case  one  was  made  which  failed  to  specify  the  purpose  of 
the  meeting. 


1 
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At  Che  aession  held  on  April  4tb,  at  which  the  ordiulinee  wu 
introdaced  and  read,  the  mayor  and  all  the  members  of  the 
-coancil  were  present  and  acted.  All  the  members  were  notified 
•of  the  meeting  at  which  the  ordinance  was  read  the  eecond 
time,  by  the  adjoornment  of  the  previous  meeting  when  all 
were  present,  and  all  had  notice  of  the  meeting  at  which  the 
ordinance  was  passed,  by  the  adjournment  of  the  meeting  htld 
•on  April  5th,  except  Plambeok,  and  he  was  present  and  parti- 
•cipated  at  the  meeting  when  the  ordinance  was  finally  passed. 
In  view  of  these  facts,  we  must  hold  that  the  oooncil  was  in 
lawful  session  when  each  step  was  taken  in  passing  thisordi- 
nanoe. 

It  is  urged  that  subdivision  8  of  section  62  of  the  act  govern* 
ing  cities  of  the  second  class  having  over  five  thouaand  inhaU;* 
tants,  which  authorizes  a  city  to  levy  and  collect  a  UcMse  tax 
on  any  occupation  or  business  carried  on  within  the  corporate 
limitSj  violates  sections  1  and  6  of  article  9  of  the  oonstitotion. 

Section  1  of  said  article  provides  that  '^the  legialatQie  shall 
provide  such  revenue  as  may  be  needful,  by  levying  a  tax  by 
valuation,  so  that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  her,  or  its  property  and 
franchises,  the  value  to  be  ascertained  in  each  manner  as  the 
legislature  shall  direct;  and  it  shall  have  power  to  tax  ped* 
dlers,  auctioneers,  brokers,  hawkers,  commission  merehauta, 
showmen,  jugglers,  innkeepers,  liquor  dealers,  toll-bridges, 
ferries,  insurance,  telegraph,  and  express  interests  or  bnsineei» 
Tenders  of  patents,  in  such  manner  as  it  shall direot  by  general 
law,  uniform  as  to  the  class  upon  which  it  operates.'' 

Section  6  provides  that  '*  the  legislature  may  vest  the  eo^ 
porate  authorities  of  cities,  towns,  and  villages  with  power  to 
make  local  improvements  by  special  assessments,  or  by  spseisl 
taxation  of  property  benefited.  For  all  other  corporate  pv^ 
poses,  all  municipal  corporations  may  be  vested  with  autbori^ 
to  assess  and  collect  taxes,  but  such  taxes  shall  be  unifonn  in 
respect  to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same.'' 

It  has  been  the  uniform  holding  of  this  court  that  the  OQtt> 
stitution  is  not  a  grant,  but  a  restriction  of  legislative  powsTi 
and  that  the  legislature  may  legislate  upon  any  subject  not 
inhibited  by  the  constitution:  State  ▼•  Board  of  Co,  Coaua'ii^ 
4  Neb.  537;  19  Am.  Rep.  641;  StaUr.  Boardof  Co.  Comfla'r8,8 
Neb.  124;  80  Am.  Rep.  819;  Hanscom  v.  City  of  Omaha,  11  Nek 
87;  State  v.  Reaniy  16  Neb.  685;  Shaw  v.  SlaU^  17  Neb.  834. 


In  8laU  ?•  B$nneU^  19  Neb.  191,  this  coart  had  under  eon- 
ttdenlioD  sectioa  1,  article  9,  of  the  coiistitutioa,  and  Bubdi* 
WOQ  8  of  section  69  of  ^  an  act  to  provide  for  the  organization, 
gOTonmienti  and  powers  of  cities  and  villagesi"  passed  in  1879, 
whioh  empowers  cities  containing  less  than  five  thousand  in- 
hibitaots  to  impose  an  occupation  tax.  It  was  held  that  tbe 
cooititQticn  and  statute  both  conferred  the  power  to  levy  and 
coUsot  such  a  tax. 

WhQe  the  legulatnre  has  authority  to  enforce  a  tax  upon 
eorapstionSi  it  is  evident  that  section  1  of  the  constitution 
abofs  referred  to  does  not  prohibit  the  legislature  from  con- 
farringi  by  general  law,  power  upon  cities  and  villages  to  im* 
po6d  occupation  taxes  for  municipal  purposes*  The  only 
rettrietion  imposed  is,  that  the  taxes  shall  be  uniform  as  to 

The  above-quoted  section  6  of  the  constitution  was  not  re- 
fared  to  or  considered  bj  the  court  in  8taU  ▼•  Bennettf  19 
Neh.  191.  It  therefore  only  remains  to  be  determined  whether 
the  provision  of  that  section  prohibits  the  legislature  from 
ooo&rring  upon  municipal  corporations  the  power  to  levy  oo- 
eopation  taxes. 

It  is  claimed  by  appellants  that  this  section  of  the  constitu- 
tioQ  has  reference  to  taxation  by  valuation.  We  do  not  think 
Kk  The  language  used  is:  ^*  Such  taxes  shall  be  uniform  in 
nepeet  to  persons  and  property."  If  it  was  the  intention  of 
the  framers  of  the  constitution  to  limit  a  municipal  corpora- 
tion to  the  imposing  of  taxes  on  property,  why  was  the  word 
**  persons''  speoified  in  the  section  ?  It  was  evidently  inserted 
far  tbe  purpose  of  authorising  the  levy  and  collection  of  ocou* 
patioD  taxes. 

Sections  1  and  6  of  article  9  of  our  constitution  are  identi- 
oally  tbe  same  as  sections  1  and  9  of  the  ninth  article  of  the 
eonstitution  of  Illinois,  which  were  construed  by  the  supreme 
eourt  of  that  state  in  1873,  before  the  adoption  of  the  consti- 
tQtioa  of  this  state,  in  WigginB  ▼.  City  of  Chicago,  68  111.  378. 
Mr.  Justice  Walker,  in  delivering  the  opinion  of  the  courts  oh* 
•erves:  ^  The  ninth  section,  article  9,  of  the  constitution  de- 
clares that  the  general  assembly  may  vest  the  municipal 
authorities  of  cities,  towns,  and  villages  with  authority  to  as* 
6688  and  collect  taxes  for  corporate  purposes;  *  but  such  taxes 
•hall  be  uniform  in  respect  to  persons  and  property,  within 
the  jurisdiction  of  the  body  imposing  the  same.'    To  give  full 
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effect  to  ihifl  proviBion,  we  mast  hold  that  it  ombrMcs  mtn 
than  the  mere  aeeeesment  and  impoBitioii  of  a  oniferBi  tax  on 
property.    It  evidently  was  designed  to  include  the  tariooi 
modee  of  collecting  taxes  of  persons  pursuing  Tarioas  afoea- 
tions.    And  in  the  first  section  of  the  same  article,  the  legis- 
lature is  authorized  to  tax  peddlers,  auctioneers,  etc.    The  tax 
here  proyided  for  is  manifestly  the  sum  of  money  which  shall 
be  paid  to  enable  them  to  pursue  their  calling.    Thar  prop- 
erty was  required  to  be  asessed  by  the  first  clause  of  the  leo* 
tion,  as  it  falls  within  the  language  employed;  heaoe  it  (oQewi 
that  the  tax  last  referred  to,  as  applied  to  the  dlasses  of  pe^ 
sons  enumerated,  is  a  personal  tax,  imposed  upon  the  paDoa 
exercising  the  calling,  and  has  no  reference  whatoter  to  his 
property.^ 

We  are  clearly  of  the  opinion  that  the  proiision  of  sub- 
division 8  of  section  52,  article  2,  chapter  14,  Compiled  Stat- 
utes, is  not  repugnant  to  the  constitution. 

It  is,  however,  urged  that  the  ordinance  is  void  because  the 
taxes  imposed  by  it  are  not  uniform  in  respect  to  the  dassee 
upon  which  they  are  levied.  The  ordinance  impoaes  a  fixed 
sum  upon  each  of  the  various  avocations  therein  named.  The 
fact  that  it  does  not  classify  each  business  and  graduate  the 
amount  that  shall  be  paid  by  the  person  pursuing  an  avoca* 
tion,  according  to  the  amount  of  business  he  shall  do,  is  not 
a  violation  of  the  rule  of  uniformity  prescribed  by  both  the 
constitution  and  statute.  It  is  not  an  income  tax,  but  a 
license  fee  or  tax  for  the  privilege  ot  earring  on  bumness  in 
the  city.  The  ordinance  makes  no  exceptions  in  favor  of  or 
against  any  one  carrying  on  the  business  taxed,  but  operates 
uniformly  on  the  class  to  which  it  applies. 

Section  7  of  the  ordinance  provides  that  any  person  violatp 
ing  any  of  its  provisions  shall,  on  conviction  thereoi^  be  fined 
not  less  than  five  nor  more  than  fifty  dollars,  and  be  commit- 
ted until  the  fine  and  costs  be  paid.  Under  the  deoiaioQ  of 
this  court  in  State  v.  Oreer^  27  Neb.  64,  the  penal  provision  tot 
the  enforcement  of  the  ordinance  is  void.  But  that  does  not 
invalidate  its  other  provisions,  as  the  valid  part  is  a  complete 
act,  and  is  not  dependent  upon  the  void  portion:  8UU$  v. 
Ctmnty  ComvCrt^  6  Neb.  474;  StaU  v.  Hardy,  7  Neb.  877;  8taU 
V.  County  Oamm^n,  17  Neb.  85;  StaU  v.  Hwrd$^  19  Neb.  323; 
Muldoon  V.  Letfi,  25  Neb.  457;  Messenffer  ▼.  State,  86  Nek  674. 
The  judgment  of  the  district  court  is  aflSrmed. 
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OmciB  DB  Facto — 'Srwrntn  of  Aon  of.  —The  Judgment  of  a  judge  d§ 
fneto  it  valid:  State  T.  OanvU,  38  Omn.  449;  9  Am.  Bep.  409,  and  note, 
Aeti  of  ofloen  de  fadn  are  ae  effiMitaal,  eo  far  aa  the  rights  of  the  pnblio  are 
eoac«med,  aa  if  they  were  offioera  de  Jutbi  Burke  t.  BlUoU,  4  Ired.  365;  48 
Aid.  Uee^  14%  and  note;  note  to  HlUrtik  r.  i£c/iitiitii  19  Am.  Deo.  69. 

McnuGiFAL  OoBVOKATTQHS— Fowss  TO  Ekaot  QKmiiAHCc&  —  The  power 
to  enact  a  city  ordinanoe  mast  be  rested  in  the  governing  body  of  a  city,  either 
in  tzprees  terms  or  implied  as  incident  to  the  powen  expressly  granted: 
Audermm  r.  WtUinffUm,  40  Kan.  178;  10  Am.  St.  Bep.  176,  nnd  note.  The 
lagiilatiiie  may  confer  i^on  a  mnnioipal  corporation  the  power  to  enact 
odBoaDcae  not  nnreaaonablc  or  opposed  to  the  general  law  of  the  state:  Jfo- 
Vf  ▼.  TwiUe^  3  Ala.  137;  86  Am.  Dec  441,  and  note  A  law,  resolntion,  or 
ordinance  is  valid  if  passed  by  a  majortty  <rf  those  prscsnt  at  a  legal  meetiogt 
(MtKlmdHe.  MUUr.  Commiuhnfn,  106 N.  G  17& 

MuauaFAL  GdsfOBAnoas — OcNmvjnov  Tax  *—  Ckw awriiwoyAurT  ov. 
~A  sity  ordinance  prohibiting  canvaming  withoat  a  license  is  valid,  if  it  ia 
s^mI  and  nniform  in  ito  operaticn,  and  docs  not  discriminate,  and  is  not  in 
vitlaticn  of  the  federal  comstitation:  (%  t^  TUwMe  v.  Brtiman,  143  Pa.  St 
MS;  91  Am.  St  Bepi  iSO^  and  nata.  The  aalhority  of  municipal  corpora- 
timB  to  Macnca  accnpaticna  esiato  by  force  of  statnte  alone:  Bemheimer  ▼• 
Ct»^IsmisJh,  14  OoL  618;  note  to  Mm  parte  Qregorw*  M  Am.  Bep.  5S8t 
sxtsaded  note  to  JMteion  r.  JTarr  ^r  ^VonMr,  84  Am.  Deo.  688. 

MvnisPAL  OoBvoBAnost— XviBor  of  Okdvuaxcma  Void  nr  Faet. — 
Uasslhcriasd  pcovisiona  in  a  mnnioipal  ordnance  do  not  hi  validate  the  whda 
erdhsaco  ff  they  can  be  acparated  from  the  rcct  of  the  ordfaiaacc  withont 
BitOstingili  Pmfk^.  Anmkrm^tt  lOch.  986t  16  Aak  8t  Bcp.  f78»  and 
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IffvnoiPAip  OosvomATioiii— ABunora  OwraR  KmcuD  i»  bovmnv 
TO  Rbstbaih  Citt  GouhoQi  laoM  Patdo  CoinnAOfOB  lom  iMnancr 
Stair  Wobk»  whih.— The  owner  of  a  «ltj  lot  almtliiiic  «  a  itrMl 
which  11  being  pared  in  an  imperfect  maaaors  nndor  a  oontraot  with  the 
mtyt  haa  a  right  in  equity  to  an  inJnnotioQ  to  leatraia  the  oooMMn  oma- 
ell  from  paying  for  snch  imperfect  work  before  a  trial  at  law,  wbcrs  Wi 
property  will  be  aweteed  lor  part  of  the  ooit  thereof.  Bnt  this  ii  tiM 
oomplemant  of  relief  to  which  he  ia  entitled,  for  a  oonrt  of  equity  hat  ■» 
right  to  try  and  definitely  settle  the  question  between  tiio  dty  and  tb« 
eontraotor,  whether  their  contract  haa  been  or  is  being  oaaonted  aeoerd- 
ing  to  ita  terms.  A  court  of  law  is  the  proper  forum  for  tlie  detsravat* 
tion  of  that  queataouy  and  a  court  of  equity  will  not  take  eogniMBOt  d 
controversiea  that  are  alien  to  ita  gonina  and  ita  methoda  of  procsdus. 
The  bill  in  such  case  should  be  exhibited  for  the  relief  of  tiia  oonplaiaaal^ 
and  also  for  all  other  land-owners  similarly  situated  who  daaired  to  eoas 
in,  and  should  show  distinctly  that  the  common  council  had  been  eallad 
upon  to  perform  the  duty  tiio  not  doing  of  which  forma  the  basis  sf 
complaint. 

Court  of  Equitt  will  hot  Braxh  CAoa  lOft  OoimBrB  Dnaunsap 
noN,  WHBH.  — A  court  of  equity  whioh  haa  rightfully  aeqnirsd  jvn»> 
diction  to  grant  an  injunction  for  a  special  purpose  will  not^  aa  a  mattar 
of  right,  retain*the  cause  for  the  purpoee  of  aettling  all  the  ii 
such  iasuea  are  properly  determinable  in  a  court  of  law  oaly; 


Bill  for  an  injanction.    The  opinion  states  the 
WiUiam  M.  Lanning^  for  the  appellant. 

Samud  Walker^  Jr.^  and  Garret  D.  W.  VrtMrn^  ibr  the  vs* 

spondents. 

Bbaslby,  0.  J.    The  obaracteristic  facts  oonstitiiliag  the 
IwsiB  of  this  litigation  may  be  expressed  in  a  few  worda.    The 
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eity  of  Trenton  entered  into  a  contract  with  Mr.  Lodory  who  18^ 
now  the  appellant,  for  the  paving  by  him  of  the  road-bed  of 
one  of  its  streets,  the  work  to  be  done  in  a  designated  manner 
and  with  specified  materials.  The  respondent  Mr.  McGovem- 
18  the  owner  of  a  lot  abutting  on  that  portion  of  the  street  so* 
to  be  improved,  and  by  reason  of  certain  provisions  in  the- 
charter  of  the  city,  he  will  be  liable  to  be  assessed  for  a  part 
of  the  cost  of  such  paving;  and  his  complaint  in  his  present 
bill  is,  that  this  work  is  being  done  by  the  appellant  imper- 
fectly, hoth  with  respect  to  materials  and  skill,  in  violation  of 
his  contract,  and  that  the  eity,  unjustly  and  to  the  manifest 
damage  of  the  complainant,  acquiesces  in  such  misconductt 
aod  is  ready  to  pay  for  the  work  at  the  stipulated  rate. 

UpoQ  the  assumption  that  this  undertaking  is  being  treated 
in  this  objectionable  manner,  it  is  manifest  that  the  complain- 
ant, Mr.  McOovenii  will  sustain  a  wrong,  unless  he  shall  have- 
judicial  succor,  for  he  will  ultimately  be  compelled  to  pay  for 
defective  and  inferior  work  and  materials  at  the  same  rate  as 
though  they  were  perfect  and  superior.  For  such  a  wrong 
there  must  be  a  legal  remedy  of  some  sort,  and  it  is  obviour 
that  in  a  common-law  court  such  redress  cannot  be  obtained. 
Before  soeh  tribunals,  the  complainant  could  not  in  any  mode 
present  the  question  whether  this  work  had  been  properly  done- 
or  not;  •fi^  it  has  been  repeatedly  decided  by  the  courts  of  this 
state  that  a  Iand«owner  thus  situated  cannot  raise  such  aa 
bue  after  such  work  has  been  done  and  its  cost  has  been  or 
u  being  assessed.  Necessarily  the  citizen  thus  oppressed  has 
die  right  to  appeal  to  a  court  of  equity  for  protection,  and  con- 
iequeoUy  Hn  legal  authority  of  McGovern  to  file  this  bill  by 
ferce  of  tte  circumstances  narrated  must  be  unquestionable, 
yie  principle  referred  to  was  declared  by  Chancellor  Zabriski& 
mr  twenty  years  ago  in  these  words,  vis.:  ^  The  only  remedjr 
19  such*  a  case,  if  the  dty  authorities  will  not  lesist  the  claim,. 
» in  eqtdtjr.  If  the  land-owners  stand  by  and  see  the  city  pay 
uie  oontractor,  they  can  have  no  relief  against  the  assessment. 
^is  was  80  held  by  the  oourt  of  errors  in  ease  dted  by  the 
pouDsel  of  the  defendant:  Stats  v.  Jer$ey  Oily,  29  N.  J.  L.  441.'^ 
Squitable  jurisdiction  was  exercised  in  rimilar  situations  in 
0M  cases  of  Band  r.  Newark^  19  N.  J.  Bq.  876;  Sehumm  v. 
^mottf,  24  N.  J.  Bq.  144;  and  in  Liebstim  r.  Nwoark^  24  N.  J. 
«q.  202,  # 

:  But  white  the  standing  of  the  complainant  in  the  tribunal 
to  which  lin  has  appealed  is  not  open  to  doubt,  the  important 
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question  necessarily  supervenes  as  to  what  is  the  nature  and 
scope  of  the  relief  to  which  he  is  entitled. 

This  inquiry,  it  would  seem,  will  be  answered  as  soon  as  It 
shall  have  been  precisely  ascertained  what  is  the  wrong  with 
which  the  complainant  was  and  is  threatened.    Such  wroog  is 
plainly  manifested  on  the  face  of  his  bill;  it  is,  in  a  word,  tius: 
that  the  dty  authorities  intend  to  pay  the  bill  of  this  conr 
tractor  at  full  contract  prices,  although  the  work  and  maieriak 
furnished  by  him  are  grossly  imperfect.    That  this  is  the  en* 
tire  context  of  the  complainant's  grievance  is  obvious  from  thi 
fact  that  if  the  municipal  authorities  had  exhibited  the  oppo* 
site  purpose, — that  is,  had  declared  that  the  contractor  was 
in  default,  and  that  they  would  not  pay  until  the  job  had  beco 
executed  according  to  stipulation, — the  complainant  would 
have  been  destitute  of  all  right  to  intervene  in  the  affair,  eith«r 
at  law  or  in  equity.    If  the  city,  in  its  answer  in  thii  case, 
supported  by  its  proofs,  had  shown  that  it  intended  to  oonteit 
the  contractor's  right  to  these  moneys,  it  appears  to  be  iadi» 
putable  that  such  showing  would  have  utterly  exploded  tbi 
entire  ground  of  equitable  jurisdiction.    In  the  £soe  of  such  a 
demonstration,  the  compUinant  would  have  been  stripped  *of 
every  vestige  of  rightful  italm  in  a  court  of  equity,  and  as  a 
corollary,  therefore,  it  follows  that  if  he  shall  be  protected 
against  a  voluntary  payment  of  this  money  by  the  oity,  he  wiQ 
receive  the  complement  of  relief  to  which  he  ia  entitled. 

And  beyond  this  bound  we  think  that  in  this  class  of  cases 
the  court  of  chancery  has  no  jurisdiction.  It  has  no  ri^t  in 
the  present  instance  to  try  and  definitely  settle  the  qaestioii 
between  the  city  and  Mr.  Lodor  whether  their  oontnu^  hu 
been  or  is  being  executed  according  to  its  terma.  In  such  a 
contest  there  is  no  quality  that  in  the  faintesi  degree  lolijeoiB 
it  to  equitable  oognisance;  for  it  is  the  common  caae  of  a  dia* 
pute  respecting  the  performanoe  of  ordinaiy  labor.  For  ths 
breach  of  an  undertaking  of  this  kind,  the  remedy  ai  law  k 
convenient,  and  on  all  sides  adequate.  Indeed,  it  is  io  oomplelB^ 
that  in  a  legal  forum  the  contiactor  can  reoower  nothing  uip 
less  he  oan  show  eabstanttal  compliance  in  every  partienlar 
with  his  stipulations,  or  if  the  promisee  shall  have  aeoeptod 
the  imperfect  work,  he  can,  as  a  general  rnle,  exact  a  diminu- 
tion of  the  agreed  price.  Under  such  circamstaaoee,  t  regard 
it  as  the  universal  rule  that  such  contracts,  under  usual  con- 
ditions, cannot  be  enforced  in  a  court  of  equity;  for  ioeanctioa 
such  a  jurisdiction  would  be  revolutionise  the  entire  OQiirea  of 
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Jvdielil  prooedoTO  in  ihfa  tiate.  It  will  b#  noliead  tttftt  fai 
tUi  initanoe  the  juncture  is  pfeiented  of  aa  aUegedl  stfoaal  of 
a  oontraelor  to  make  his  work  oonform  to  the  tsms  of  his 
agmmsnt^  and  if  ei|iii^  can  intenrene  in  snoh  a  oitiiatloii,  so 
it  eaa  in  everj  case  in  whioh  a  meohanie  is  deriating  from 
hii  8ti|mlationB|  and  thus,  when  an  injonotion  beoomes  inoi* 
dentilly  neosssary,  the  chancellor  is  made  the  snpeiintandent 
of  the  miiTeieal  labor  of  the  etate.  Such  a  dootrine  would  be 
abaormaly  and  would  tend  to  obliterate  or  oonfbee  the  boon* 
ivj  Kne  that  separates  the  jurisdictions  of  our  legal  «nd 
equitable  tribunals. 

Nor,  in  this  oonnection,  should  it  be  oyerloeked  that  the 
anamption  by  the  court  of  chancery  of  the  right  to  formally 
letde  the  present  litigation  as  between  the  city  and  this  con- 
tnstoi  has  deprived  the  latter  of  a  prerogative  that  is  justly 
Mteemed  of  the  utmost  importance.  This  is  the  position  of 
filings:  the  contractor  asserts,  and  is  ready  to  maintain  b^ 
Are  the  proper  forum,  that  he  has,  in  every  particular,  per- 
formed his  agreement;  his  right  is  undoubted  to  have  that 
^ntnition,  if  it  be  in  dispute,  settled  by  a  jury;  but  the  com- 
plftinants  insist  that  the  city  should  not  voluntarily  admit 
and  pay  this  claim.  But  in  such  a  proposition,  even  if  estab* 
Med,  bow  is  it  that  the  contractor  is  to  be  deemed  to  have 
forfeKed  his  right  to  a  trial  by  the  country?  In  point  of  fact, 
t  jis  ooDtroversy  is  between  the  complainant  and  the  city.  No 
frand  18  alleged  or  proved,  and  if  the  city  is  willing  to  pay  the 
contractor,  certainly  such  willingness  cannot  be  imputed  to 
tile  latter  so  as  to  occasion  a  forfeiture  of  his  rights. 

In  line,  Inlls  of  this  sort  are  pure  injunction  biUs,  and  will 
not,  h  a  collateral  way,  draw  to  equity  cognisance  over  con* 
troversies  that  are  alien  to  its  genius  and  its  methods  of  pro* 
oedoie.  It  k  not  true,  by  any  means,  that  when  a  court  of 
oonaeience  has  acquired  o<^;nisance  for  one  purpose,  it  thereby 
aeqnires  cognisance  over  the  entire  controversy  for  all  purposes. 
In  the  ease  before  us,  the  appropriate  litigants  are  the  city 
on  the  one  hand,  and  the  contractor  on  the  other;  their  forum 
i>  the  legal  one,  and  the  complainant,  being  interested  only  to 
the  extent  that  the  moneys  in  question  should  not  be  volun* 
tarflj  paid  by  the  city,  cannot  change  the  forum  for  the  pur- 
pose of  settling  the  main  controversy, — he  cannot  take  away 
from  the  city  and  the  contractor  their  right  to  have  the  matter 
in  question  determined  by  a  common-law  court.    In  the  case 

of  Br<mn  v.  Edsall^  9  N.  J.  Bq.  257,  it  was  properly  declared 
Ax.  sc  Kn.,  vol.  xrviL  -2» 
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hf  the  chancellor  thai  'Hhe  court  of  ohanceiy  in  ihir  state  hu 
never  acLopUd  tbe  principle  thai,  because  its  jurisdietion  his 
once  rigfhtfidlj  attached,  it  will  retain  the  cause  as  a  mttt^ 
of  light,  for  the  purpose  of  complete  relief  It  is  conottved 
that  in  no  imaginable  case  would  the  divergence  from  toond 
principle  be  wider  than  to  apply  in  the  present  insianfiethe 
ihle  that  when  a  court  of  equity  has  acquired  jurisdietioato 
grant  an  injunction  for  a  special  purpose  it  may  go  on  snd 
decide  all  the  issues.  The  present  complainant  cannot  inter- 
vene except  in  the  degree  necessary  for  his  own  protection, 
and  he  cannot,  in  a  collateral  way,  become  the  sole  arhUtr  Kiti, 
and  against  the  will  of  the  real  litigants  transport  them  from 
the  legal  to  the  equitable  tribunaL 

There  are,  it  is  true,  cases  in  this  line  in  our  reports  in  vUck 
the  entire  cause  was  disposed  of  in  equity,  but  this  was  dona 
without  objection,  and  without  consideration  of  the  principle 
here  discussed.  Such  cases,  so  far  as  they  may  appear  to  ood- 
flict  with  the  rule  here  established,  must  be  considered  to  be 
overruled. 

The  foregoing  considerations  have  led  this  court  to  the  coo* 
elusion  that  the  present  decree  appealed  from  should  be  re- 
versed. 

But  as  we  think,  from  the  evidence  in  the  case,  that  the  ap- 
pellant's claim  is  open  to  question,  and  that  he  should  not  be 
paid  for  the  work  done  by  him  under  present  circumstaDcee, 
we  are  further  of  opinion  that  the  city  should  be  enjoined  from 
making  such  payment  of  any  of  the  moneys  that  are  aUepd 
to  have  accrued  under  the  contract  in  question,  or  which  maj 
hereafter  be  alleged  to  have  accrued  by  force  of  the  cootnot 
in  question,  until  such  injunction  shall  have  been  dissolved, 
or  the  appellant  shall  have  established  his  right  thereto  by  a 
suit  at  law.  We  also  direct  that  the  decree  should  contain  a 
provision  giving  the  complainant  in  the  court  of  ohanoeiy  the 
right  to  intervene  and  make  defense  in  such  aotion,  but  at  hie 
own  risk  with  respect  to  costs,  in  case  the  city  shall  notiiy  him 
that  it  will  not  make  defense  therein. 

With  respect  to  the  formal  errors  to  which  ezoeption  was 
taken  at  the  argument,  we  are  of  opinion  that  the  bill  ahoold 
have  been  exhibited  for  the  relief  of  the  complainant,  and  also 
for  all  the  other  land-owners  similarly  situated  who  mi^t  de- 
sire to  come  in.  This  was  a  defect  in  the  present  procedure, 
and  it  was  objected  to  in  the  answer.  But  that  exoqitton  be- 
came inoperative  when  an  amendment  in  that  leepect  was 
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ordered.  If  eoab  mmendment  was  inraffioiant  with  ngaid  to 
femm  er  nUot^  or  fba  penons  named  in  it  as  partiea  w«pa 
not  aetnaDy  brought  faito  ocmt,  okjeotloQa  on  tbeee  aooonnti 
ahrald  hato  been  takon  befinne  trial 

So  we  forther  think  that  it  waa  neoeaeaiy  Ibr  the  oomplain- 
aat  to  show  diatinotly  in  his  bill  that  tht  oommon  coanoil  had 
ben  ealled  upon  to  perform  the  dnty  the  not  doing  of  which 
fcrmed  the  basia  of  complaint;  bnt  wc  are  of  opinion  that  in 
Tww  of  the  answer  and  proob  it  safficientlj  appears  that  tlie 
ittitode  of  the  oommon  conndl  was  antagonistic  to  the  com* 
plainaDf  B  position  and  that  consaqnenUy  the  objectl<m  can- 
Dot  preTail  on  final  hearing. 

The  dtj  shonld  be  directed  to  pay  the  costs  of  the  com- 
jdunant  in  the  court  of  chancery. 

No  eosts  avs  allowed  on  the  appeaL 


luiMOBV— IfvanPAL  OoBfOBision.— Iqnitywlll  eofola  Ike  nle  of 
Imd  for  paynMBt  lor  peving  a  olrooti  whore  Ibo  tmmt  ol  llio  ownon  of  e 
Bijori^  of  tiM  foel  hoaUng  on  the  elrool  wm  nol  obtoiaods  EoOtmd  t. 
IToivr,  11  Md.  ISS;  SS  Am.  Boo.  190^  end  oztendod  nolo  disoiudBg  llio  imi. 
^if  bjnokifloe  to  lootndB  llio  ofdleetioa  of  enoieiiieiite  oad  teanof  oz^ 
MtotoifoaPftfT.  i'lfikSAiiL8kB0p.eS;dloooadiig  llio  lomodioeor 
|ij«B  &r  iDoBiA  aeli  of  llio  monio^  oorpoimlioo. 

Sgoirr— JoBBDionov.  —A  oourl  of  equity  will  dotormiiio  eO 
^■MlfaMofUwaadfiMliallioozorolieof  ilologiiiiiiotojiiriodiolioo:  Trmi" 
wVt.  SiiSiBwf  M[fy.  Ok,  7  Onjt  80S}  SS  Am.  Doo.  491.  A  ohoaooiry  oout 
wJUoaliBlwtrfa  oad  toy  on  ^moo  of  titwUmii  9d  mom^  thongh  il  li  prBiaclii 
ii  iMiiniliui  with  mittwri  proper  for  oqoiloliU  eogiiimnooi  Sfamot  t« 
XiMvriiSSToBa.  eSS.  A  ooui  of  oqaity  wfll  edjeel  llio  whole  of  ony  ooa* 
Iroreny  propeily  before  H  wittool  romittbg  Ihe  porliee  lo  o  legid 
tiliiiVpirleCiit  JWAw^^  raedfaer,  91  Ala.  STi. 


Bboqe  V.  HuMoir  Oouimr  Natiokal  Bank. 

!« IStmw  JSMiT  Squitt,  tUL) 
InMva  SAT  ftmnni  Dnr  Din  le  mm  Won  bt  ComnTma  an 

vnnr.— Whore  o  hveboad,  iadehtod  to  hie  wife  for  ei> 
by  hm  to  oooblo  him  to  hoild  epon  loio  owned  by  him»  im 
ftiWIlmMtof  a  prior  pronuoob  makee  to  h«  a  deed  of  the  property  jwt 
before  m  fedgment  io  OAtorod  ogumt  him  by  onothor  oreditor,  etaadiqg 
■pon  •■  oqeal  fooling  with  hm^  tot  o  debt  Ineurrod  by  him  before  he 
oaqoirod  tMo  lo  the  loti^  the  wife  reooiring  the  deed  wUhoel  any  deOfgn 
le  dofrand  olhen  by  Ibo  form  of  the  oonTeyaaeOb  eaeh  deed  wflU  nol  be 
avoided  at  the  eoil  of  eooh  oreditor,  bnl  will  bo  Witained  ae  i 
for  tiie  aBBoanl  lor  whioh  the  grantor  wao  indebted  to  the  giantee, 
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BihL  to  1^'  Bfli^i  ft  ooQTtyanM,  Tbi  opinioa  tUtoi  thi 
fiwfak 

•  •  •  . 

John  I4nn^  for  the  appellftnt 
OObett  CoIKnt,  for  the  respondent. 

RCBD,  J.  This  suit  wae  brought  hf  the  HadsoD  Coontf 
National  Bank  to  set  aside  a  oonvejanoe  of  two  heasoa  tod 
lots  on  Jersey  Avenne,  in  Jersey  City,  made  by  Oaolge  P* 
Brook  to  his  wild,  Josephine  Brook,  the  appellank  The  deed 
was  made  on  Maroh  1, 188S. 

The  bank,  the  present  rsepondent,  obtained  a  judgmeot 
against  the  said  George  P.  Brock  in  the  anpreme  court  of  thii 
state  on  the  80th  of  April,  1888. 

This  judgment  was  for  $l,558.06b  Execution  was  iseued 
upon  it  to  the  sheriff  of  Hudson  County.  That  officsr,  finding 
nothing  else,  levied  upon  the  two  lots  mentioned  as  the  prop* 
erty  of  the  defendant  The  bank  thereupon  filed  its  bill  in 
this  case  to  have  the  deed  from  the  defendant,  George  P* 
Brock,  to  his  wife  set  aside,  as  against  the  bank,  as  a  fraudo* 
lent  conyeyance. 

A  decree  was  advised  and  signed,  adjudging  that  the  said 
deed  was  void  as  to  the  bank,  and  ordering  the  property  to  be 
sold  to  pay  the  said  judgment 

The  facts  proven  in  the  suit  seem  to  be  these:  George  P. 
Brock  owned  the  two  lots  before  he  married  Josephine.  He 
bought  them  in  October,  1882.  He  paid  in  cash  for  one  lot 
$1,000,  and  gave  a  mortgage  upon  it  for  $2,000.  He  paid  in 
cash  for  the  other  lot  $1,500,  and  gave  a  mortgage  upon  it  for 
$1,600.  At  this  time  he  was  engaged  to  be  married  toJoe^ 
phine.  He  borrowed  of  her  $2,000,  which  he  used  to  make  np 
the  cash  part  of  the  consideration  paid  for  the  lots.  It  seems 
that  she  did  not  know  of  the  purpose  to  which  the  borrowed 
money  was  to  be  applied.  On  the  80th  of  November,  the 
month  after  that  in  which  the  purchase  was  made,  he  married 
her.  After  the  marriage  the  husband  erected  upon  the  lota 
two  buildings.  The  cost  of  each  building  was  over  $16,000. 
He  fixes  the  amount  as  between  $18,260  and  $16,500  eacL 
The  mortgages  of  $2,000  and  $1,600,  already  mentioned,  were 
paid  off,  and  two  mortgages,  amounting  to  $14,000,  were  pot 
upon  the  improved  property. 

The  property,  as  it  then  stood,  had  cost  $88,500^  of  wbich 
$34,500  was  paid  in  cash.  This  cash  was  paid  mostly  out  of 
moneys  which  came  from  the  wife,  Josephine. 
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The  evideDM  thows  quite  oonolqiirely  that  from  the  wiib*f 
property  there  went  into  tlio  bftndfl  of  the  hnibaad  $90,785. 
Meiriy  all  of  it  mnet  hato  gout  in  the  paymonta  made  upon 
tUa  |ifoperty« 

TUb  appeara  to  be  ao,  beoanae  the  hnaband'a  own  money 
could  not  have  exceeded  $6,600,  and  it  required  nearly,  if  not 
quite,  14,000  of  thia  to  make  np  the  difference  between  the 
aiDoant  of  money  he  received  from  hia  wife  and  the  amount  of 
cash  he  paid  upon  the  property.  I  do  not  coneeivOy  however, 
that  it  ia  at  all  important  whether  the  wilb'a  money  waa  all 
pnt  into  the  property  or  not. 

The  important  matter  ia  the  aacertainment  of  the  amount 
of  money  which  waa  turned  over  to  the  huaband.  Both  hua- 
band  and  wife  testiff  that  it  waa  understood  between  them,  at 
that  time,  that  he  should  make  a  deed  of  the  property  to  her. 
Thia  he  neglected  to  do,  until  the  deed,  now  in  question,  waa 
exeonted  in  1868.  Theae  are  the  facta  concerning  the  relatione 
«f  Dm  husband  and  wife  toward  each  other  touching  the  tran»* 
action. 

In  respect  to  the  husband's  relations  with  the  bank,  only 
one  thing  ia  worthy  of  remark.  The  debt  for  which  the  judg- 
ment was  entered  up  against  him  aroae  in  1872, — long  before 
the  pnrchaae  by  him  of  these  lots,. —  by  reason  of  his  indorse- 
ment for  another  party.  It  therefore  appears  that  the  debt 
was  not  contracted  upon  the  faith  of  his  ownership  of  this 
property. 

It  is  quite  obvious  that  the  execution  of  the  deed  by  the 
hnaband  waa  hastened  by  the  suit  of  the  bank  againat  him. 

In  respect  to  the  wife's  position,  it  is  evident  that  she  knew 
but  little  of  the  management  of  this  business  by  her  husband, 
and  it  is  equally  evident  that  she  had  no  fraudulent  deaign  in 
permitting  the  property  to  remain  in  the  hands  of  her  hus- 
band. 

I  think  it  true  that  she  repeatedly  urged  her  husband  to 
make  her  a  deed,  and  received  it,  when  made,  in  good  faith. 

In  this  position  of  affairs,  what  are  the  rights  of  the  respect- 
ive parties?  The  view  of  the  counsel  for  the  bank  is,  that  the 
property  should  be  treated  as  having  belonged  to  the  wife  all 
these  yeara.  Then  he  would  have  the  court  fix  a  lien  upon 
this  property  on  account  of  the  money  of  the  husband  which 
went  to  help  pay  for  it.  This  would  compel  the  wife  to  redeem 
the  judgment  or  submit  to  a  sale  of  the  property.  Her  inter- 
eat  in  it  would  be  in  the  surplus,  after  payment  of  the  bank's 
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judgment  and  the  mortgage.  Tbis  was  indeed  tbe  eflwt  of 
the  decree  made  in  the  oonrt  below. 

In  my  judgment,  this  is  a  mistaken  view  of  the  leg»l  eondi* 
tion  of  affairs,  and  the  decree,  I  think,  cannot  stand  in  its  prei- 
ent  shape.  There  was  no  resulting  trust  in  the  wife.  There 
was  no  interest  in  the  wife  in  this  real  estate,  legal  or  eqoi* 
table.  She  was  a  creditor  of  her  husband.  So  was  tbe  bank. 
Both  stood  upon  an  equal  footing  in  this  respeot  Honllj, 
the  right  of  the  wife  to  a  payment  of  her  debt  by  a  deed  wai 
superior,  because  tbe  husband,  when  using  her  money,  had  n 
promised.  But  legally  and  equitably,  I  do  not  peroeiTB  any 
legal  difference  in  their  attitude  at  the  time  that  the  deed  was 
made.  Now,  he  chooses  to  secure  his  wife  by  making  a  deed 
to  her.  He  had  a  right  to  secure  or  pay  her  for  her  adTaneaa 
And  although  it  may  be  that  the  value  of  the  property  is  ia 
excess  of  the  debt,  yet,  she  not  being  a  party  to  any  design  to 
defraud  others  by  the  form  of  the  conveyancci  it  will  not  bo 
avoided  because  of  its  form  as  an  absolute  deed.  Following 
the  doctrine  laid  down  in  Demareit  v.  Terhune^  18  N.  J.  t^ 
532,  and  since  recognized  in  several  cases,  the  deed  should  not 
be  set  aside,  but  should  be  sustained  as  a  seeority  ibr  tho 
amount  for  which  the  grantor  was  indebted  to  the  grantoo. 
That  amount  is,  I  think,  snfiSdently  proved  to  be  120^786. 

The  decree  below  should  be  reversed,  and  a  decree  entond 
that  the  deed  stand  as  security  for  that  amount^  and  that  tho 
property,  at  the  opiton  of  the  bank,  be  soldi  if  any  Ud  is  ob* 
tained  above  the  said  sum,  the  property  befaig  sold  suljeot  to 
the  mortgage  upon  it  If  sold,  then  out  of  tbe  proceeds  tbo 
said  amount  of  $20,785  to  be  paid  to  the  appellant 

Husband  and  Won— Dbid  nuMC  Husbiiid  io  Wna  a  PmOR  at 
DsBT.  —  When  a  wife  at  litr  marriage  was  poMBwed  of  a  laige  wtati  vUA 
•he  allowed  her  haabaad  to  diapoao  of  upon  hia  proodaa  to  aetlle  apoa 
other  property  of  equal  Talae^  and  after  ho  had  partly  oooBplied  with 
promise,  an  agreement  for  aeparatioa  haTiag  been  agiOBd  vpoa*  Im 
deed  for  her  benefit^  tho  oonsideration  for  whioh  waa  tho  azoeaa  of  hm  prtp* 
erty  to  diapoeed  of  over  that  settled  vpon  har,  togatlMr  witii  her 
dower,  and  all  olaim  for  support^  sneh  dead  waa  bald  valid  agaiaat 
tors:  Harveg  r.  Alaoemder,  I  Band.  210;  10  Am.  Dee.  SIS;  aoOs  te  SMrr. 
Omni,  20  Am.  Si  Rep.  716;  extended  note  to'-OMfe  ▼•  Brmami,  SO  A&  DMb 
SIS;  eactended  note  to  Warrm  r.  Bnm^  91  Aak  DoOi  lOOL 
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Nbwhoff  V.  Mato. 

Hi  Haw  JnuiT  XQuiTTt  ill.] 

LinunB  Aim  TrnfAvt — BinLDmo  Stahdiho  oir  Imaud  Lahb  «  Obatth 
Bmal,  whbh.  —Whan  a  leaM  of  land  on  whioh  ttuids  a  Imilding  own«d 
bj  tbo  leoMO  oontains  a  provision  thai  mioh  bailding  nuy  bo  roiaored 
by  iho  lenoa  within  a  reasonable  time  after  the  expiration  of  llio  term, 
if  the  lessor  shall  not  pay  its  vslne^  to  be  determined  by  arbitratioa»  snob 
boflding  is|»  daring  the  miming  of  the  term  of  the  lease^  annexed  to  the 
land,  and  the  interest  of  the  lessee  in  both  Imilding  and  land  is  a  ohat* 
tslreaL 

liwws  ov  Lakd  kat  Grakt  Riokt  ov  Wat  otbb  It  to  Othus,  whiv. 
—A  lessee  of  land,  sntiUed  to  its  ezolvsiTO  possession,  mi^,  daring  the 
eontinnaaoo  of  Wm  term,  dispose  of  and  psss  to  another  a  right  of  way 
orer  the  same,  even  though  he  has  bat  an  estate  for  years  therein. 
Whoa  tlie  servient  and  dominant  estates  are  both  for  yean,  snob  right 
vill  hare  all  the  qaalities  of  an  sasement  daring  the  running  of  the  term, 
bnt  will  eease  with  the  expiration  of  tho  estates  apon  whioh  it  depends. 

BiQxr  or  pASSAan  hot  RnrRicnD  to  Subvaob  or  Soil.  — When  separate 
sstafeas  exist  in  the  npper  and  lower  portions  of  the  same  bailding,  a  right 
ef  passage  may  be  oreated  throagh  the  halls  and  passages  above  the  sar- 
faoe  as  well  as  apon  the  snrf aoe  itsslf • 

RmwsDjLKAsn  b  Gohtuoamoi  or  Oaiozval  Tmi,  wbxv.  —When  n 
Issss  provides  lor  a  renewal  of  the  term,  the  renewed  lease  is  deemed,  in 
equity,  a  mere  oontinnanoe  of  the  ori|^nal  term  for  Hie  protection  and 
of  rights  aoqaired  therein. 


Bill  for  an  injanotion.  On  November  1^  1854,  tbe  Third 
TlMBbyterian  Church  of  Newark  leased  to  Stephen  Ford  and 
Thod&aa  Maplesden  a  lot  on  Broad  Street,  in  Newark^ili  feet 
wide  by  166  feet  in  depth,  for  a  term  running  to  May  l,  1868. 
At  the  date  of  the  demise,  the  lessees  owned  a  frame  building 
en  the  premises,  covering  the  whole  front,  and  extending  baok 
aboQt  eighty  ftet  The  lower  part  of  the  building  was  occupied 
by  a  store,  and  the  upper  iMurt  as  a  dwelling,  to  which  access  was 
obtained  from  Broad  Street  by  a  stairway  in  a  hall  extending 
aloog  the  north  side  of  the  building,  and  by  transverse  passages 
above.  By  the  terms  of  the  lease,  the  lessees  might  renew  for  the 
farther  term  of  twenty  years,  at  a  rent  to  be  agreed  on  or  fixed 
by  arbitration,  and  if  they  did  not  renew  they  might  remove 
the  building  within  a  reasonable  time  after  the  expiration  of 
the  term,  unless  the  lessor  would  pay  them  its  value,  to  bo 
fixed  by  arbitration.  On  April  18, 1855,  Maplesden  assigned 
to  Ford  all  his  interest  in  the  building  and  term*  On  October 
28, 1867,  Ford  sold,  and  by  a  deed  inUr  partes  conveyed,  to 
Charles  Oarrabrant  a  part  of  the  demised  premises,  of  eighteen 
iwt  in  width  on  Broad  Street,  and  extending  baok  a  depth  of 
sue  hundred  feet  along  the  north  line  of  the  premises.    Tho 
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stairway,  hall,  and  part  of  the  trauBveree  paasages  were  in  that 
partof  tbebuilding,  and  the  deed  contained  the  following  cUose: 
"Subjecti  nevertheless,  to  the  following  resenrations  and  oon- 
ditions,  that  the  hall  extending  back  twenty-eight  fBet,  and 
the  stairway  leading  into  the  dwelling  and  upper  part  of  tb( 
premises  hereby  conveyed,  and  the  part  now  owned  by  laid 
Stephen  Ford,  lying  sontherly  of  said  last-described  premiaea, 
shall  be  kept  open  and  unobstructed  for  the  use  of  said  psrtiei 
and  their  families,  tenants  and  servants;  and  that  said  Ford, 
his  family,  tenants,  servants,  and  legal  representativea,  shall 
have  the  right  to  use  the  stairway,  passage,  and  cross-hall  to 
and  from  any  part  of  the  premises  owned  by  him  adjoining 
the  premises  hereby  conveyed;  and  with  the  further  leaerra- 
tion,  that  the  partitions  in  the  third  story  of  the  building  on 
the  premises  hereby  conveyed  shall  remain  as  they  are  at  thia 
time,  unless  said  building  should  be  destroyed."  On  April 
28,  1868,  the  church  renewed  the  lease  for  the  whole  premisea 
to  Ford  and  Oarrabrant,  as  tenants  in  common,  for  twenty 
years  from  May  1, 1868,  upon  terms  as  to  farther  renewal  and 
removal  of  the  building,  like  those  in  the  leaae  first  deseribod. 
By  an  agreement  of  September,  1869,  between  Ford  and  Oa^ 
rabraiit,  the  latter  was  permitted  to  reduce  the  width  of  the 
hall,'  btit  4b^as  expressly  agreed  that  the  conditions  and  me^ 
vations  fn  Ford's  original  assignment  to  Oarrabrant  sbiidl 
remjiii^  otherwise  unaffected.  On  January  8,  1870,  Foidsold 
And  aiisigned  to  the  respondent  Mayo  the  remaining  front  of 
^hedemitod  preYnises  for  a  depth  of  one  hundred  feet,  togeihtf 
with  the  right  and  privilege  reserved  in  the  assignment  te 
Oarrabrant.  Mayo  used  the  lower  part  as  a  stcHre,  rented  the 
tipper  stories,  and  he  and  his  tenants  gained  access  thereto  by 
the  passages  in*  question.  Ford  had  previously  made  sinilsr 
use  thereof.  On  January  14, 1874,  Ford  made  another  deed 
to  Oarrabrant,  assigning  the  same  interest  which  had  been  s^ 
signed  by  the  deed  of  October  38, 1867,  but  subjoot  to  the  con- 
ditions and  reservations  contained  in  that  deed,  to  which  it 
referred.  In  April,  1888,  the  church  gave  a  lease  to  respond- 
ent Mayo  for  that  portion  of  the  premises  which  he  had  a» 
quired  by  his  assignment  from  Ford,  and  the  lease  oootained 
like  provisions  respecting  the  removal  of  the  building;  Gana* 
brant's  interest  was  sold  under  execution,  and  bought  by  his 
wife.  In  February,  1888,  she  and  her  husband,  in  writing, 
relinquished  their  rights  to  appellant,  to  whom  the  ehnrch,  by 
another  lease,  gave  a  further  term  of  twenty  years  firom  Hay 
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1, 1888,  in  ihat  pert  of  the  pfremises  wUoh  Ford  had  asrignod 
toGambrant  This  leaae  recited  tlM  facts,  and  partionlarly 
referred  to  the  deed  of  January  14, 1874,  ae  the  soaioe  of  Oap» 
rabranf  8  right  of  renewal,  relinquished  to  appeUant,  and  the 
lease  was  ezpreeely  declared  to  be  a  renewal  of  a  part  of 
the  original  lease.  In  Noyember,  1889,  appellant  dbstruoted 
the  paeeages,  and  out  off  the  access  of  Mayo  and  hie  tenant 
to  the  apper  part  of  hie  building.  The  bill  prayed  that  appel» 
liiQt  might  be  restrained  from  such  obstruction. 

Bioi  F.  Morrow^  tot  the  appellant. 

frederic  W.  fltdsena,  for  the  respondents. 

KAan,  J.  This  cause  was  heard  below  upon  the  bill  alone. 
Ko  iBiwer  having  been  put  in  thereto,  the  allegations  of  the 
bill  are,  therefore,  to  be  taken  as  true,  and  the  only  question 
here  is,  whether,  upon  the  facts  alleged,  the  decree  is  errone* 
ona. 

The  decree  enjoins  appellant  from  interfering  with  the 
ue  by  respondeot  Mayo^  his  family,  tenants,  servants,  and 
kgil  repreiientatiTee,  of  certain  stair  and  passage  ways  in 
t  building  in  Newark,  and  from  obstructing  such  ways,  to 
their  iigory. 

The  bets  alleged  in  the  bill  are  set  our  with  great  particu- 
laritf  in  the  opinion  of  the  learned  vice-chancellor;  but  ae  a 
•Utement  of  some  of  them  seems  necessary  to  explain  my 
▼iewi,  a  brief  rUwmi  precedes  this  opinion. 

Qo  behalf  of  appellant  it  was  contended  that  the  building 
in  qoestion  is  a  mere  personal  chattel,  and  that  in  such  a 
chattel  no  easement  of  way  in  favor  of  one  part  thereof  over 
another  part  thereof  can  be  acquired. 

When  a  building  has  been  erected  by  one  on  lands  of 
i^nether,  upon  an  agreement,  express  or  implied,  that  it  may 
be  lemoved  at  the  pleasure  of  the  builder  or  on  the  demand 
of  tbe  land«owner,  the  building  is,  no  doubt,  to  be  classed  in 
ihat  division  of  property  which  we  call  purely  personal:  Pops 
V.  SUaUs,  45  N.  J.  L.  89.  But  in  this  case  the  building  was 
attached  to  land  in  which  its  owners  had  an  interest,  classi* 
M,  not  as  a  mere  chattel,  but  as  a  chattel  real.  By  the 
tarms  of  the  lease  the  building  could  not  be  severed  from  its 
ooimeotion,  until,  at  the  expiration  of  the  lease,  the  land« 
owner  fulsd  to  exercise  the  option  given  him  to  take  it  at  its 
appraised  value.    Under  such  circumstances,  in  my  judgment 
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the  bonding  was  annexed  to  land,  and  the  intereet  of  the  les- 
■eee  in  both  building  and  land  was  a  chattel  reaL  H  at  the 
expiration  of  the  term,  the  lessor  did  not  take  the  bnilding, 
the  right  to  remoYe  at  the  pleasure  of  the  lessees  would  arise, 
and  the  building  would  become  a  mere  chattel;  but  if  the 
lessor  exercised  its  option,  and  paid  the  appraised  taliie,  or 
probably  if  the  lessees  failed  to  remove  within  a  reasonable 
time  after  the  expiration  of  the  term,  the  building  would  be- 
come annexed  to  the  fee,  and  be  classed  as  realty. 

A  lessee  of  land,  being  entitled  to  its  exclusive  possessioQ 
during  the  continuance  of  the  term,  may,  unless  restrained  by 
covenants,  dispose  of  and  pass  to  another,  by  appropriate  sets, 
the  whole  or  part  of  his  interest.  In  this  mode  he  may  doubt- 
less grant  to  others  a  right  of  passage  over  the  land  leased  bj 
him,  which  right  would  have  all  the  qualities  of  an  easement 
of  way  during  the  running  of  the  term:  Wallace  ▼.  FUtcheff 
30  N.  H.  434;  Oayford  v.  Moffat,  L.  B.  4  Ch.  App.  183. 

A  servitude  of  that  character  might  be  created  in  favor  of 
any  other  estate,  even  though  the  latter  be  an  estate  of  free* 
hold,  not  of  inheritance,  or  an  estate  less  than  freehold.  That 
the  servient  and  dominant  estates  are  estates  for  life  or  yean 
would  not  at  all  affect  the  qualities  of  the  right  so  long  as  it 
continues,  but  only  its  duration.  If  the  dominant  estate  is  a 
terminable  estate,  the  right  of  passage  would  cease  when  that 
•estate  terminated;  if  the  servient  estate  is  an  estate  of  like 
character,  the  right  of  passage  would  (at  least  when  created 
by  grant  of  the  lessee)  cease  when  it  terminated.  Soch  a 
right,  while  it  endures,  has  every  characteristic  61  an  ease- 
ment, and  should  be  governed  by  the  rules  relatiDg  to  sndi 
incorporeal  hereditaments. 

The  grant  of  a  right  of  passage  need  not  be  restrided  to 
the  surface  of  the  soil.  Separate  estates  may  exist  ia  opper 
and  lower  portions  of  the  same  building,  and  in  the  oorCMe  c( 
the  soil  and  the  undergroand  strata.  When  such  an  estate 
exists  in  an  upper  story  of  a  building,  or  in  the  iorface  of 
land,  there  are,  of  necessity,  attached  thereto  eaaementa  of 
support,  and  in  the  case  of  a  building,  of  aooeso  frem  the 
lower  stories:  Washburn  on  Easements,  588,  695.  As  owner- 
ship extends,  unless  restrained  by  the  grant,  indefinitely  up- 
ward and  downward,  a  right  of  passage  may  be  created 
through  vaults  and  cellars  under  the  surface,  and  through 
halls  and  passages  above  the  snrfaoe,  as  well  as  open  the  very 
surface. 
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It  if  next  Vfad  thftk  there  hM  been  no  grant  of  ilie  right  ol 
pamg0  elaimed. 

The  deed  of  Ootober  28, 1867,  which  paesed  to  Oarrabrant 
1 0^  te  that  portion  of  the  demised  premiees  on  which  the 
bill,  itainraji  and  passages  are  located,  oontained  an  express 
iwemtion  of  the  right  to  use  sneh  passages  to  Ford  and  his 
lagal  npresentatiyeSy  for  the  benefit  of  the  remainder  of  the 
demised  premises  retained  by  Ford* 

It  11  oontended  that  the  right  thereby  created,  if  any,  was 
one  merely  personal  to  Ford,  and  has  ceased  by  his  death. 
That  Ford  is  dead  does  not  appear  in  the  printed  case.  Bnt 
that  eireamstanoe  I  deem  of  no  importance.  The  right  in- 
tended to  be  ereated  was  only  a  right  in  an  estate  for  years 
and  in  &vor  of  an  estate  for  years.  These  interests  do  not 
descend  to  heirs,  but  pass  to  executors  and  administrators. 
Thej  can  be  created  without  the  use  of  the  words  ^  heirs,'' 
and  therefore  any  interest  in  tliam  can  be  so  created.  Tlio 
resenratioQ  to  Ford  and  his  legal  representatiTes  would  suffi- 
eienflj  create  such  an  interest  if  it  is  efTeotlTe  as  a  grant. 

Booh  a  resenration  amounts  to  a  grant  of  a  right  of  passage; 
Washburn  on  Basements,  89.  As  the  deed  was  inUr  partM, 
the  right  reserred  would  have  been  deemed  granted,  altiiough 
Garrabrant  had  not  executed  the  deed:  BarU  ▼.  New  Brwimriek^ 
KN.  J.  L.  47;  Cooper  r. LouanoUinj  87  N.  J.  Bq.  284;  Rosen- 
htrai  V.  Snoeer,  19  N.  J.  Bq.  420.  But  Oarrabrant  actually 
•xeonted  both  deeds  in  which  the  reservation  was  contained, 
uid  as  Ibrmally  granted  the  way  o?er  the  interest  he  thereby 
aeqniied. 

leoDdode,  therefinre,  that  by  the  tery  terms  of  the  reserva* 
tioQ  b  the  deed  between  Ford  and  (Oarrabrant,  a  right  of  pas* 
•age  or  way  o?er  the  hall,  stairway,  and  transverse  passages  in 
that  part  of  the  building  now  leased  to  appellant,  in  favor  of 
that  part  now  leased  to  the  respondent  Mayo^  was  created, 
which  had  all  the  qualities  oi  an  easement,  but  it  was  imposed 
QpoD  an  estate  tot  years  in  favor  of  a  like  estate,  and  would 
terminate  whenever  the  dominant  or  servient  estate  ceased  to 
«xist  in  persons  entitled  to  or  affected  by  the  creation  of  the 
right 

When  the  right  of  passage  was  ereated,  Ford,  by  the  assign* 
ineot  of  Maplesden,  had  acquired  the  sole  interest  in  the  de- 
mised premises,  and  the  right  to  a  renewal  and  extended  term. 
Ford's  assignment  to  Oarrabrant  of  a  portion  of  the  demised 
{iremiaee  admitted  the  latter  to  an  interest  in  the  same,  includ* 
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ing  A  right  In  anj  nrnwad  or  ^xteD4^d  term.  The  •itaoded 
term  was  granted  to  Ford  and  Qarrabrant  as  tauuilt  in  iMi* 
mom  WUle  they  thus  obtained  a  oommoB  ttila  to  the  wfaob 
demised  premises,  it  does  not  admit  of  a  doabt  that  tfaay  sseh 
became  in  equity  entitled  to  the  several  pogsossioa  of  tliMe 
parts  thereof  into  whieh  they  had  divided  them  te  Mfml 
ocoupanoy.  The  renewed  term  was,  however,  a  mere  ooattae* 
ation  of  the  former  term. 

A  grant  of  a  right  in  demised  premises  by  one  bavfng  a  (h^ 
minable  lease,  with  a  right  of  renewal,  will  not  oesae  to  baio 
effect  on  the  termination  of  the  lease,  if  there  is,  in  frot^  a  to- 
ne wal  thereof.  The  renewed  lease  is  deemed,  at  least  in  oqvl^t 
to  be  a  mere  oontinnatioe  of  the  original  term  ftir  the  pmarri 
tion  and  protection  of  rights  acquired  therein;  Taylor  en  Land- 
lord and  Tenant,  seo.  840;  WoodCall  on  Landlord  and  Tenant) 
678,  680;  1  Piatt  on  Leasee,  762;  £%  patU  Oraee^  1  Bos.  ft  P. 
876;  Wat$r$  ▼.  BaiUy,  3  Yonnge  ft  0.  219;  Bolridg$  ▼.  OiOtf- 
pie,  2  Johns.  Ch.  80;  Fhfiff  t.  WairdM^  5  Paige,  968;  28  Am. 
Dec.  480;  €Hbb$B  ▼.  Jmkim,  8  Bandt  Ch.  180;  MUekM  t.  IM 
61  N.  Y.  128;  19  Am.  Rep.  262. 

When,  therefore,  Ford  and  Oarrabraat  renewed  their  kan 
in  common,  but  for  their  sereral  benefit^  their  renewed  lights 
bore  the  previous  relation.  The  right  of  passage  eontlouad 
imposed  on  the  servient  estate  in  favor  of  the  dominant 

When  the  lease  given  to  Ford  and  Gkurabrant  expired,  new 
leases  were  given  to  those  who  Iiad  become  entitled  to  separate 
portions  of  the  demised  premises.  Respondent  If  ayo  proeiHod 
a  new  lease  for  that  portion  to  which  he  had  acquired  a  righl 
under  Ford's  assignment  Appellant  prooured  a  lesso  for 
that  portion  to  which  Oarrabrant  had  acquired  a  right  mim 
Ford's  assignment,  which  right  had  passed  to  his  wile,  and 
had  been  relinquished  in  favor  of  appellant  Each  rooewed 
term  was  a  continuance  of  the  former  interest  AppeUant'a 
term  was  expressly  declared  by  her  lease  to  be  a  renewal  d 
the  original  lease.  Thereby  all  the  rights  previously  aeqanod 
were  preserved  and  continued. 

Appellant  further  contends  that  she  had  no  notice  of  ibi 
right  of  passage  over  the  premises  when  she  took  her  lesaa 
There  are  two  answers  to  this  contention.  In  the  first  place, 
she  acquired  her  right  to  renew,  by  virtue  of  whieh  she  ob* 
tained  the  lease  from  Oarrabrant  He  had  created  the  right 
of  passage,  and  could  not  convey  to  her  a  greater  right  than  bo 
thereafter  possessed.    In  the  next  place,  there  was  nolieo  to 
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ftppdhnt^  both  in  the  open  and  plain  nser,  apparent  from  the 
eoDStniction  of  the  bnildingi  and  from  the  reference  made  in 
httlaaN  to  the  title  of  Garrabrant,  under  whom  the  obtained 
iL  That  title  discloBed  the  eziateneo  of  the  right  contended 
kt. 

For  theee  reasons  I  think  the  decree  rights  and  ehall  yote  to 
iffinnit 

Imajr  add,  that  had  I  adopted  the  viewtf  of  the  viee-chan* 
oeQor  ai  to  the  olaaaification  of  this  building  as  a  purely  per- 
•ODa]  ehattd,  I  should  have  had  no  difficulty  in  reaching  the 
eoncliidon  he  arrived  at  For  I  doubt  not  that^  in  a  chattel 
of  Bueh  peculiar  characteTi  rights  may  be  created  in  all  re- 
ipeets  analogous  to  those  rights  which  are  called  easements; 
that  when  the  parties  in  interest  create  such  rights,  they  are 
not  objectionable  as  opposed  to  publio  policy,  nor  as  not  oapa- 
ble  of  being  the  subject  of  contract,  and  that  such  rights  may 
aad  Bhould  be  protected  by  the  courts  as  ths  analogous  ease* 
ments  would  be. 

Affirmed*  

lain^RmwAL — How  RaoimDia  —  A  mewed  Imio  k  ligudofl  u 
•  Ml*  ooQtmiuuioa  of  th«  original  leaao  ia  aqpil^y  lor  the  ptetoeliMi  el  thoei 
MoeeoMd,  nibjaob  to  tho  additUnud  aharges  on  tba  laaawal,  wkava  the  le- 
ntwil  11  obteined  by  bobg  in  ponaodoa  nndor  the  arlgiaal  laaaib  ar  ksflas 
ufalMiiiiUi  FkMfer.WartUa.(iV9^f»tfBAmDm.0Ok9m^m(oU$ 
ntmkiwA^U  Blmmmd^nfw.  M^m^n  Am,  Vm.mk 
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YANIA  TbLBPHONB  OoMPANT. 

ftt  VBW  JaBtBT  BoinTT,  fL] 

LnsBCTATi  OmoiSBOi— TiLXPBDini  Mmbmiib  8n«  ibohQib  8viai 
AvonuR  ABii  *— Th« sending cl  maawgei  bj  taltphoa*  from iMi 
into  Anothir  !■  eommarM  betiTMn  the  stetavi  and  oanaol  1w  ptohilM 
by  injnnofeion  in  MtMt  itato  agaimfe  penont  or  ooq^ofnlloBt  ^muftd  it 
trading  auk  managet  beoaoM  they  do  not  paj  tba  taxaa  aanaii 
againafe  them  bj  andi  atatt.  Bat  a  eoort  of  aiianaaty  hu  no  aathori^ 
la  go  bejond  iba  oonaidaration  ol  iba  oooatitatianal  qnaatio^  and  irt 
aaida  Hia  aaiaismant  aa  illogaL    Ibat  aan  aiilj  ba  dona  in  a  aeail  if 

Bill  for  an  Injanotion.    Tha  cffbuaa  states  tlis  fiMiSi 
The  AUomejf-general^  for  the  state. 
WUliam  S.  QmrnvMre^  for  the  respondent 

BiBD,  V.  0.  The  respondent  in  ito  answer  to  the  pstftton 
in  this  case  admits  ito  liability  to  be  assessed  nndsr  the  aot  of 
April  18,  1884  (Rev.  Sup.  1016),  bnt  denies  ito  HaUUty 
for  the  whole  amount  of  assessment  imposed  by  the  state 
board  of  assessors.  The  law  prondes  ^  that  OTsry  telegraph, 
telephone,  oablOi  or  eleotrio-light  oompany,  not  owned  by  a 
railroad  company  and  otherwise  taxed,  doing  boslne»  in  this 
state,  should  pay  an  annual  tax  for  the  nse  of  tlie  statai  by 
way  of  a  license  for  ito  corporate  franchises.** 

The  law  requires  every  such  company,  on  or  hdon  the  Bnt 
Tuesday  of  May,  to  state  the  gross  amount  of  ito  rsoeipto  from 
the  business  done  in  this  stato  for  the  year  preceding  the  Bist 
day  of  January  prior  to  the  making  of  snch  reporti    If  any 
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neb  oompaDy  ahall  negleot  or  refuse  to  make  suoh  retnrn 
mthin  the  time  limited  as  aforeeaid,  the  state  or  its  assessors 
ihall  asoertain  and  fix  the  amount  of  sueh  reoeipts  in  snoh 
aaonar  as  may  be  deemed  by  them  most  practicable,  and  the 
a&MMmt  Azed  by  them  shall  stand  as  the  basis  of  taxation  of 
neh  company  under  said  bcU  By  yirtuo  of  said  act,  each  of 
add  companies  is  made  liable  to  pay  taxes  of  two  per  oent 
upon  the  amount  of  its  gross  receipts  so  returned  or  asoer* 
tailed.  On  or  befiure  the  first  Tuesday  of  May,  1888,  the  re* 
qxmdent  did  make  a  report  showing  the  amount  of  its  gross 
nceipto  for  the  business  done  in  this  state  for  the  year  ending 
December  31, 1887.  By  such  report  such  reoeipts  appear  to 
be  |S,648.47.  It  also  reported,  at  the  request  of  the  state 
boAid  of  assessors,  its  gross  receipts  for  business  originating 
witbin  this  state  and  terminating  without,  $8,122.58;  and  also 
tbe  gross  amount  of  reoeipts  from  business  originating  in 
PenD^l?ania  and  terminating  within  this  state,  whioh  amount 
was  $7,398.08. 

On  the  twenty-fifth  day  of  June,  1888,  the  respondent  paid 
tbe  state  $72.87,  the  amount  properly  assessed  upon  its  grosa 
nodpts  of  the  business  done  within  this  state,  but  the  whole 
Amount  assessed  by  the  state  board  of  assessors  waa  $186.82. 
This  shows  that  the  assessors  were  not  contented  with  the 
gross  leeeipts  returned  by  the  respondent  of  business  done 
within  this  state,  but  proceeded,  aa  they  supposed  they  might 
imder  the  act,  to  ascertain  what|  in  their  judgment,  was  the 
proper  amount  of  gross  receipts  to  be  assessed,  from  other 
lonrees,  and  assessed  $8,122.5^  in  addition  to  $8,648.47.  This 
sdditional  assessment  the  respondent  insists  is  unlawfhL 

Its  resistanoe  to  the  payment  of  this  additional  tax  is  based 
opoo  the  doctrine  that  it  is  unconstitutional  for  any  state  te 
tttempt  to  regulate  commerce  between  the  states;  and  that 
bosbess  of  this  character,  originating  in  one  state  and  termi* 
Dating  in  another,  is  such  commerce.  I  belieye  this  prind* 
pie  was  so  leoogniied  in  the  case  of  Standard  Underground 
CahU  Oo.  ▼.  AUameif-Oeneraij  1  Dick.  270.  In  that  case,  Mr. 
Justice  Knapp  said,  in  delivering  the  oinnion  of  the  court  <rf 
vron  and  appeals:  ^  Railroads  and  telegraphs  may  become 
histmments  of  interstate  or  international  commerce,  and  when, 
ss  BQoh  instrument,  they  are  in  action,  they  may  not  be  ob» 
•tmeted  by  state  impositions  and  restrictions;  hence  it  was 
l^ld  in  W&tUm  Unum  TeL  Co.  ▼.  AUomey-Oeneral,  125  U.  9. 
MO,  that  the  telegraph  company  haying  brought  itself  within 
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the  pioyiSMos  of  the  ftot  of  CongreBS  of  July  24, 1886,  oDtitled 
'An  ftoi  to  aid  in  tlie  oonBtruotion  of  tekgniiA  lines,  and  to 
Moare  to  the  government  the  use  of  the  eeme  for  poital,  mil- 
itary, and  ottier  pnrpoMB,'  that  coUeetion  of  a  tax  impofled 
upon  the  telqpraph  company  on  its  property  in  Maetachiuetto 
oould  not  be  enforced  by  i^jnnction,  although  the  taxing  act 
proyided  for  that  aa  one  mode  of  enforcing  payment;  the  rear 
eon  being,  that  an  injunction  enforced  in  that  state  would  pot 
a  etop  to  its  general  operations.    The  tax,  however,  was  hdd 
to  be  valid,  and  the  state  was  left  to  other  remedies  for  ita  col- 
lection.   Pm$acola  Td.  Co.  v.  fFeilsna  Vwicn  Td.  Oe.,96  D.  a 
1,  and  Telegraph  Co.  v.  Teme^  105  TJ.  8.  460,  are  also  inakiioei 
of  illegal  interference  with  companies  as  instruments  of  com- 
merce.   But  each  of  these  cases  holds  the  companiea  to  be 
subject  to  taxation,  otherwise  legal,  which  does  not  ohstrnct 
or  place  a  direct  burden  upon  them,  rither  aa  instrameDta 
of  general  commerce  or  as  agents  of  the  United  Statos.   The 
case  of  Coe  v.  Errol^  116  U.  S.  517,  marks  the  point  whets 
the  subjects  of  commerce  pass  out  of  the  state's  power  to 
tax  and  come  within  federal  protection.    That  pdat  is  not 
reached  when  they  become  finished  production.    It  is  there 
held  that  goods,  the  product  of  a  state,  intended  for  exportsf* 
tion  to  another  state,  are  liable  as  part  oi  the  general  maai  of 
^operty  of  the  state  of  another  origin  until  actually  started 
in  course  of  transportation  to  the  state  of  their  destinaftioQ,  or 
are  delivered  to  a  oommon  carrier  for  that  purpoae.*' 

These  principles  are  as  applicable  to  messages  by  telepboDS 
as  to  merchandise.  There  can  be  no  reaeonable  diitiaetna 
made  between  the  office  of  comnum  carrier  of  tekpbone  and 
the  office  of  a  common  carrier  of  goods  by  railway  or  steam- 
boat In  both  cases  it  is  commeioe  between  tiw  atates.  la 
every  such  instance  the  consideration  is,  when  ia  the  traaa- 
action  within  the  oonstttntional  regnlation?  The  dispotea 
which  have  led  to  judicial  determinatimi  of  the  warieits  qoea* 
tions  have  been  respecting  those  conditiona  which  npon  the 
one  hand  were  deemed  commerce  and  upon  the  other  not. 

I  think,  therefore,  the  injunction  prayed  for  in  this  case 
ought  not  to  be  allowed;  for  if  it  were  to  be  allowed,  it  wcnld 
most  certainly,  though  indirectly^  control  COTimeroe  betweea 
states. 

But  beyond  this  I  do  not  feel  at  liberty  to  consider  the  qoes* 
tion  as  to  the  legality  or  illegality  of  the  assessment  I  c&a 
only  say  that  a  proper  case  is  not  made  out  for  the  interference 
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of  fUt  ooari  To  detormlne  whether  this  aBsessment  shall 
stand  or  be  set  aside^  or  iiot«  is  thii  prorince  of  the  oourts  of 
law.  The  power  given  to  this  ooort  by  the  statute  extends 
odI/  ts  grantijig  injonctiops  where  taxes  assessed  are  not  paid. 
Noaotbority  whatever  is  oonferred  to  review  suoh  assessments, 
Whaterer  the  result  may  be  praotioally,  in  jvery  such  case  as 
the  one  now  before  the  conrti  it  seems  to  me  it  would  be  a 
plain  osorpation  for  this  court  to  attempt  to  set  the  assess- 
ment aside  in  this  or  in  any  other  such  case.  That  the  con- 
Btitational  question  may  be  considered  by  the  court  of  chancery 
WBB  expressly  decided  in  the  case  of  Standard  Underground 
C(Me  Co.  ▼.  Attomey^Oensralf  1  Diok.  270.  But,  as  has  been 
shown,  the  question  in  that  case  only  pertained  to  the  pro- 
priety of  issuing  an  injunction,  and  no  other  question  has  been 
ooDBidered  in  this.  If  the  respondent  desires  a  declaration 
that  this  assessmenti  in  excess  of  the  |8|648.47,  be  set  aside, 
ii  most  aeek  it  in  another  &mm. 


iRBSEin  Onmsans— Tsiasxagg  OoimunnL— A  alaftste  pfofidiog 
far  a  tai  of  two  p«r  oeat  on  the  grooi  reeeipte  ol  telflgrmpli  oompaniee  ia  not 
■B  iai!ringiaMnt  of  the  federal  eooatitatioii  aa  to  intentate  oommeroe^  nor  of 
ftprofiBon  of  the  atate  oonatitation  that  tazea  ahall  bo  aaaeaaed  in  ezaot  pro- 
portion to  the  TahM  of  the  property,  and  not  to  eseeed  one  per  oent  ol  anck 
vitat:  Wtdtrm  UiAom  ML  Oa.  ▼,  9kM  Scofd^Aimnmetii,  SO  Ala.  g78;  SO  Am, 
Sip.  98L  The  faot  that  a  telephone  oompaay  haa  extended  ite  linee  through 
dilnwl  atitai^  and  ia  engaged  in  intentato  oommetoa^  wiU  not  ralioTo  it  from 
th»  opentioB  of  atnto  atotntea,  npon  hnaineaa  oondnotad  wholly  within  the 
Ma:  CbAMliie.  Tdepkm  Ch.  w.  FaOeg.  118  Ind.  IM;  10  Am.  8t  Rep.  IH 
ladMlOk 

Tixsa— AsannaaT— FdwsB  or  Htqvm  to  Rsvnw.— A  eeurt  ol 
•qaity  cnnnet  levfow  the  aotion  ol  an  laioiaof  in  making  an  aamaamcnt^  nn* 
h«  it  mo  ba  alMwn  that  the  l^glslatorab  in  aathoriaing  the  tax,  diaragardad 
or  tnuMOindad  tho  prindploa  of  eqnaUty,  or  that  a  tax  nnanthoriaed  by  law 
ki  beea  levied,  or  Aat  tho  property  aaaeaaed  wna  not  liablo  to  taxatiottt 
Aw  «L  JC  Jt  Ch^  ▼•  Ihmgl^  W  VL  27|  11  Aaa.  St.  Rep.  80^  and  uote. 
Ifvty  Witt  not  raUoTo  againat  an  aaaaaaaMnt  for  taxation  on  ths  ground  that 
■Kh  aaMMBMat  ia  too  higii,  where  the  oxeeaa  ia  tho  reanlt  of  an  honeat  error 
of  lodgment  ol  tho  aaaaeeor.  In  anoh  a  oaae  raUef  mnat  ba  aonght  through 
lie  teamdy  provided  by  atatnto:  BsMamill  ▼•  A.  Xenb  efa.  Oa,  IflS  HL  MS; 

iAn.8tRapw6di. 

Am  8ik  Bnv.,  Yea.  Jank-^m 
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Gabybb  V.  ToDa 


|4S  Hbw  Jbmbt  Bqurt,  IflL] 
Obhtstaitoi  bt  Dbtuu  ur  BzaoonoK  ov  PBomn  «o  Tmt^nm  JhmmM 

JMADrn  GRAjnoB'a  CsBViTOBfl.  —  Wli«re  a  testator,  after  maki^eiei 
TiM  of  laody  wishing  to  oompemate  the  devieee'a  wife  for  UkSmg  mn  ef 
him  in  his  last  sioknass,  exacts  frooi  the  densee  a  prouise  to  eoav^j  Ihi 
the  hmd  to  the  wife,  after  tbe  testator's  death,  a  ooDTejanoe  oMds  k 
ezeoation  of  snoh  promise  will  be  upheld  in  eqni^  •gninst  the  oisditw 
of  the  devisee. 


Cbrditob'b  bill.  The  opinion  states  the 
ffartin  L,  Trimmer^  for  the  oomplainant. 
Henry  A.  Fluck  and  John  L.  dmiMi^  for  the  defendaol 

BiBD,  V.  0.    The  jadgment  of  the  oomplainant  should  be 
declared  to  be  a  lien  npon  the  lands  in  question  prior  to  the 
conveyance  under  which  the  wife  of  the  defendant  daimSi  on* 
less  it  appears  to  have  been  fally  established  that  the  gnmnds 
npon  which  she  claims  to  hold  the  title  have  been  dearly  and 
satisfactorily  supported  by  proof.    It  is  alleged  in  the  answtf 
that  the  husband,  the  judgment  debtor,  was  the  devisee  ondsr 
the  last  will  of  Joseph  B.  Abbott,  and  that  both  the  said  has* 
band  and  his  wife  took  care  of  the  said  Abbott  during  the  last 
eighteen  months  of  his  life,  and  that  during  that  period  be 
made  said  will  and  devised  the  land  in  question  to  Todd,  the 
Judgment  debtor;  and  that  before  his  death,  and  while  upon 
his  sick-bed,  he  made  known  the  fact  of  his  having  made  hia 
will,  and  of  the  disposition  he  had  made  of  the  real  estate,  and 
mentioned  the  fact  that  Todd  and  his  wife  had  taken  ears  oC 
him,  and  that  he  wanted  the  property  to  go  to  those  who  had 
BO  taken  care  of  him,  and  that  he  requested  Todd  to  oonvey 
the  said  lands  to  his  wife.    There  ia  no  allegation  in  the  an* 
swer  that  Todd  made  any  promise  to  the  testator.    The  answer 
leaves  it  with  the  simple  declaration  that  the  testator  made 
such  request  of  Todd;  but  the  testimony  of  Todd  himself  upon 
this  subject  is  in  these  words:  — 

*'  Q.  How  did  you  come  to  make  this  deed  T 

*'  A.  It  was  at  Joseph  Abbott's  requesti  after  he  said  ifaaft 
my  wife  had  taken  care  of  him  through  all  his  8ioknes8» — look* 
ing  after  him;  he  said  he  wanted  her  to  have  it^  and  aakad 
me  if  I  would  have  any  objections  to  it;  so  I  told  him  I  waa 
perfectly  willing  that  she  should  have  it;  he  often  talked  to 
me  about  it  while  he  was  sick;  he  said  he  wanted  me  to  giv# 
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it  after  his  death;  he  always  said  that  those  who  waited  on 
him  he  wanted  them  to  have  his  property;  he  had  often  talked 
to  me  aboQt  it, — several  times,  —  and  wanted  me  to  do  it  after 
his  death;  I  told  him  I  was  willing  that  she  shoold  have  it; 
I  told  that  to  Mr.  Abbott;  the  property  did  n't  belong  to  me 
then;  it  was  willed  to  me;  Joseph  Abbott  and  I  entered  into 
an  article  of  agreement,  and  he  willed  it  to  me  at  that  time; 
I  knew  wheD  I  had  this  talk  with  him  that  he  had  willed  it 
to  me." 

Mn.  Todd  testifies  as  follows:  ^  Mr.  Joseph  Abbott  stated 
that  he  wanted  me  to  have  the  property;  he  made  my  hus- 
band promise  on  his  death-bed  that  he  would  give  it  to  me, 
because  I  had  taken  care  of  him;  he  said  them  that  had  taken 
care  of  him  he  wanted  them  to  have  it;  I  have  taken  care  of 
him  during  his  sickness  altogether;  I  knew  he  had  made  a 
will, and  he  said  that  he  wanted  to  change  it  now,  and  be  thought 
that  that  would  answer  every  purpose;  my  husband  and  I  both 
promised  at  the  time  that  it  would  be  done;  the  property  waa 
deeded  to  me  through  my  brother." 

This  testimony  shows  that  the  testator  not  only  made  known 
his  wishes  and  the  requests  that  the  property  should  be  con- 
Tejed  to  the  wife  of  the  devisee,  but  that  the  devisee  promised 
that  he  would  make  such  conveyance.  It  also  appears  that 
this  request  and  promise  were  made  at  a  time  when  the  testa- 
tor spoke  of  altering  his  will  for  the  purpose  of  securing  to 
Mrs.  Todd  the  object  of  his  desire. 

Waa  this  conveyance  made  by  Todd  to  his  wife  a  voluntary 
conveyance  for  the  purpose  of  defrauding  his  creditors?  or  was 
it  in  execution  of  the  promise  he  had  made  to  the  testator,  and 
therefore  in  fulfillment  of  the  trust?    If  the  former,  it  is  fraud- 
ulent and  void  as  to  the  judgment  of  the  complainant;  but  if 
the  latter,  the  law  declares  that  it  would  have  been  a  fraud 
upon  hia  part  not  to  make  the  conveyance.    It  was  declared 
in  the  case  of  WUliamB  v.  VreOand,  32  N.  J.  Eq.  734,  that  such 
conveyances  should  be  upheld  in  courts  of  equity,  when  the 
allegations  upon  which  they  rest  are  clearly  and  satisfactorily 
proved.    Ajs  the  citations  in  that  case  show,  the  principle 
which  governs  applies  as  well  to  real  as  to  personal  property 
taken  in  trust  by  devisees  or  legatees:  See  case  of  Hoge  v. 
Hoge^  1  Watts,  163, 26  Am.  Dec.  62,  where  the  question  is  fully 
discussed.  -  See  note  to  Thompson's  Lessee  v.  WhiUf  1  Am.  Dec. 
238,  and  note  to  Towles  v.  Burton^  24  Am.  Deo.  413.    The 
parol  proof  is  admitted,  not  to  vary  or  contradict  the  terms  of 
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the  will,  but  to  enforce  the  promiaes  of  deviBeee  and  legateei 
who  take  under  a  will,  which  promisee  have  been  made  in 
coDsideration  of  such  devises  or  bequests  to  them.  All  courU 
concede  the  justness  of  this  principle  in  order  to  prevent  band. 
Besides  the  authorities  above  referred  to,  I  call  attention  to 
the  following:  Williams  v.  Vfeeland,  32  N.  J.  Eq.  136;  QavOa^ 
her  V.  Gaullaher^  5  Watts,  200;  Chamberlaine  v.  CharnbetiaiMi 
2  Freem.  Ch.  84. 

After  the  very  fullest  consideration,  I  feel  obliged  to  accept 
the  testimony  of  the  defendants  upon  this  subject.  No  witr 
nesses  have  been  introduced  to  impeach  their  character,  nor 
is  there  any  circumstance  in  the  case  that  tends  to  cast  doabt 
upon  the  truthfulness  of  their  assertions*  The  conyeyanoe 
was  not  made  to  the  wife  until  about  nine  months  after  the 
death  of  the  testator,  and  this  circumstance  is  laid  hold  of  bj 
counsel  of  the  complainant  as  a  complete  answer  to  all  the  al- 
legations respecting  the  promise  made  by  Todd  to  the  testatcMr. 
But  this,  in  my  mind,  is  not  so  great  a  delay  as  to  create  any 
just  grounds  for  suspicion.  There  can  be  no  doubt  but  at  that 
time  the  wife  could  have  called  upon  this  ooart  to  enforce 
the  trust  and  compel  the  husband  to  execute  the  conveyance. 
According  to  his  testimony,  nothing  could  have  prevented  this 
result 

The  bill  will  be  dismissed,  without  costs. 

Trust  Arxsuio  bt  Ofiratior  ov  Law.  ^  When  a  d«vltM  pwvrti  s  tm» 
tator  from  making  ui  intended  prorieioD  for  another,  sad  for  whoa  noh  a 
provision  wonld  have  been  made  but  for  mieh  Inttrreiitioii^  siieh  define  will 
be  held  to  be  a  tmetee  of  any  deriee  %o  hiflwelf  to  the  extent  it  wmld  Iwpi 
been  for  enofa  otkier  bat  to  hit  iatarfecmioe^  aad  ho  wiU  bo  oowpoljed  to  io> 
epond  to  anch  benefiioiarys  Eag$d«iJU  ▼.  Jgiyirfah,  68  Mioa.  9^  H  Aa.  Sk 
Rep.  SS56,  oud  note,  whore  ■imilar  oaaee  are  ooUootod;  NmrdUU  ▼.  JTortdEM; 
87  Cal.  652;  22  Am.  St  Hop.  268. 

Trust  Propirtt,  whithsr  Subjiot  to  BxsocnoM.  —  A  trwl  eot«lo  is  Ml 
onbjeot  to  execntioo  in  New  Joreexi  ^Te^oii  ▼•  /ofwei^  19  K,  J.  I^i  Iflii  91 
Am.  Deo.  644;  ozteaded  aoto  to  MdhtAm  r.  gmik,  97  Am.  Dioo.  ML  A 
naked  legal  titlo  hold  in  trvat  oonnot  bo  sold  oa  OBMVtioA  oft  kwt  Maktrw, 
Oapenbarger,  16  IlL  109;  68  Am.  Deo.  600. 
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HI  Nnr  Jn»y  Iquitv,  aoaj 
Oinm  InumcB  «m  Tsstatob  Phisvmid  wnv.  —  Against  a  Iww* 
iUary  imd«r  a  wiQ  harlng  the  tattator  nader  hia  oontrol,  with  poirer  t« 
■dnUswiilthewillofthetaatatiir,  Mpedallyiiia  «»•  whtn  tiie  tea* 
tOor  hatMMk  ao  aanataial  diapocitioii  of  Ma  propartgTt  the  law  prammaa 
aadaa  ialiaaiiga,  and  pnta  npoQ  anob  btnefioiary  tha  borden  of  ahowing 
•ffirm&iiTaly  that  whan  the  testator  made  hia  will  he  did  not  exeroiae 
bii  power  over  the  teatator  to  hia  own  advantage,  and  to  the  diaadran* 
tagi  of  othara  having  an  eqnal  er  anperior  elaim  npon  the  bonnty  of  tba 


UiMJi  JMWLOMKoa^  What  1%  Tntrr  avd  Bmor  or.  *  Whatever  oonatraina 
a  penea  to  do  what  ia  agaioat  hia  wUIt  and  what  he  would  not  do  if  left 
to  himieU^  ia  nndna  inflnenee^  no  matter  by  what  means  the  control  ia 
•xerdsed.  Hie  extent  or  degree  of  the  inflnenoe  ii  wholly  immaterial, 
(or  the  teat  ia^  waa  the  inflnenoe,  wiiotlMr  powerfnl  or  alight^  aofflcient 
to  dialray  fraa  aganoy,  ao  aa  to  make  the  aot  in  qneation  the  aot  of  an* 
other  rather  than  the  expraiaion  of  the  mind  and  heart  of  the  aotor  7 
Undne  inflnenoe  ezeroiaed  by  any  one,  whether  he  or  another  gaina  by 
its  exereiae^  randan  tha  will  or  other  inatmment  thna  proonrad  worth- 
Im 

WiUiam  B.  GuUd,  for  the  appellant. 

CWbi  BoreherUngf  for  the  respondent. 

The  Vicb-Ordhtaby.  This  is  an  appeal  from  a  decree  of 
the  orphans'  court  of  the  county  of  Essex,  refusing  probate  to 
i  paper  purporting  to  be  the  will  of  Patrick  Monaghan,  de* 
ceased.  The  reason  assigned  in  the  decree  for  refusing  to  ad- 
mit the  paper  to  probate  is,  that  it  had  not  been  published  by 
the  decedent  as  his  will  in  the  manner  required  by  the  statute 
cencerning  wills.  I  cannot  concur  in  that  view,  but  for  an- 
other reason  I  think  the  decree  is  clearly  right,  and  should  be 
affirmed.  The  proofs  show  very  clearly,  as  I  think,  that  the 
paper  is  the  product  of  undue  influeuce. 

The  decedent  signed  the  paper  in  question  on  the  twenty* 
sixth  day  of  December,  1889,  when  he  and  those  about  him 
helieved  he  was  in  the  grasp  of  death,  and  could  live  but  a 
▼ery  short  time.  He  was  very  sick,  and  so  extremely  weak 
as  to  be  unable  to  write. his  name;  he  signed  the  paper  by 
making  his  mark;  he  was  a  Roman  Catholic,  and  had,  shortly 
prior  to  the  day  on  which  he  signed  the  paper,  been  prepared 
for  death  according  to  the  rites  of  that  church.  He  did  not, 
however,  die  until  the  sixteenth  day  of  January  following. 
He  was  a  widower,  and  for  more  than  a  year  prior  to  his  sick* 
ness  had  Uved  alone  in  a  single  room.    Up  until  a  few  months 
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before  be  was  taken  sick,  be  bad,  for  many  TearSi  diank  to 
excess,  but  then  stopped  saddenlj,  and  afterward  abslsined 
rigidly.  His  only  child,  a  daughter,  died  less  than  two  yean 
before  be  did.  She  died  in  child«bed.  The  caveator  is  ber 
daughter,  and  the  granddaughter  of  the  decedent,  and  bis  heir 
at  law  nearest  in  blood.  The  paper  in  question  dinoberitl 
the  decedent's  grandchild,  and  gives  all  his  property  to  bit 
sister,  the  appellant  She  is  his  sole  beneficiary.  This  risler 
and  her  husband  had  ezclusiye  charge  of  the  decedent  from 
the  commencement  of  his  sickness  up  to  the  time  of  his  deafb* 
Besides  his  grandchild  and  this  sister,  the  decedent  had  a 
brother  and  nephew  residing  near  him  in  this  state,  and  othsr 
relatives  in  Ireland*  He  was  a  native  of  Ireland.  He  bad  a 
strong  afiection  for  his  grandchild.  This  he  manifested  by 
both  act  and  speech.  During  the  last  year  of  his  life  he  said, 
many  times,  that  she  should  have  all  of  his  property  that  waa 
left  after  his  debts  were  paid.  He  did  not  want  to  make  a 
will.  Both  his  sister  and  the  priest  having  the  care  of  his  seal 
tried  unsucceBsfulIy,  prior  to  the  day  on  which  the  paper  in 
qaestion  was  signed,  to  persuade  him  to  make  a  wilL  The 
priest  says  that  the  decedent  was  a  very  peculiar  man,  and 
did  not  wish  to  make  a  will,  notwithstanding  he  had  advised 
him,  as  it  was  his  duty  to  do  as  bis  priest,  that  he  ought  to 
make  a  wilL  He  says  the  first  time  he  spoke  to  him  about 
making  a  will  the  decedent  did  not  think  he  was  dying,  and 
for  that  reason  said  he  would  defer  making  it  until  some  fotura 
time.  His  sister  swears  that  she  never  attempted  to  persuade 
the  decedent  to  make  a  will,  but  her  testimony  on  this  point 
is,  in  my  judgment,  completely  swept  away  by  the  other  evi* 
dence  in  the  case.  There  is  evidence  going  to  show  that  she 
urged  him  so  persistently  to  make  a  will  that  he  denounced 
her  efibrts  as  torture.  Besides,  it  must  be  remembered  that 
he  was  completely  in  her  power.  His  condition  was  one  of 
utter  helplessness;  he  could  do  nothing  for  himself;  he  was 
dependent  on  her  for  everything;  no  comfort  came  to  him  ex- 
cept from  her  hands;  she  occupied  a  position,  therefore,  where 
she  could  dominate  his  mind  and  will  with  little  danger  of 
detection;  where  she  could  even  constrain  him  to  stifle  the 
love  he  felt  for  his  little  grandchild,  and  make  just  such  a  will 
as  she  says  he  did  make.  Against  a  beneficiary  thus  having 
a  testator  under  his  control,  with  power  to  make  his  will  the 
will  of  the  testator,  especially  in  a  case  where  the  testator  has 
made  an  unnatural  and  unjust  disposition  of  his  property,  the 
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law  nMj  pnaaam  imdiie  influence,  and  pats  upon  tfaebeno- 
fidaiy  Am  Imdmi  of  showing  aflbrnttiTdj  that  when  the 
testator  made  his  will  he  did  not  exercise  Ids  power  over  the 
testator  to  his  own  advantage,  and  to  the  disadvantage  of  others 
having  an  eqnal  or  superior  claim  upon  the  bounty  of  the  tes* 
tator:  Dak  ▼.  Dde,  88  N.  J.  Eq.  274,  276. 

The  sister  of  the  decedent  swears  that  the  desire  to  make  the 
will  in  qnestion  originated  with  the  decedent,  and  that  be 
made  this  desire  known  to  her  on  the  afternoon  of  the  26th 
of  December,  1889,  while  she  was  preparing  food  for  him,  by 
njiog,  ^If  I  had  a  man  I  should  like  to  draw  a  will  ^;  that 
ahe  replied^  ^  All  right,**  and  then,  after  she  had  finished  what 
she  was  doing,  she  went  out  and  sent  her  husband  for  the 
priest  Her  husband  says  that  he  went  for  the  priest  and  told 
bim  that  the  decedent  would  like  to  have  a  will  drawn,  and 
asked  him  to  come  down  and  draw  it  The  priest,  however, 
teeiifies  that  the  husband  said  that  the  decedent  was  dying, 
and  had  made  no  disposition  of  his  earthly  goods,  —  not  that 
the  decedent  wanted  to  have  a  will  drawn.  That  the  priest 
was  not  informed  that  the  decedent  wanted  a  will  drawn,  or 
that  he  desired  to  make  a  will,  is  made  entirely  certain  by 
what  the  priest  said  to  decedent  when  he  called  on  him.  He 
called  a  few  hours  after  receiving  notice  that  the  decedent  was 
dying.  He  says  he  went  to  decedent's  bed  and  asked  bim,  in 
the  presence  of  two  witnesses,  if  he  knew  he  was  about  to  die, 
and  that  decedent  replied  that  he  did.  He  says  then:  ^'I  told 
him  I  thought  it  was  better  for  him  to  arrange  his  account, 
otherwise  there  would  be  litigation  after  his  death.''  In  the 
aame  connection  he  says:  ^'I  spoke  to  him,  and  reiterated  again 
and  again,  and  asked  him  what  he  would  do,  and  how  he  in- 
tended to  dispose  of  his  property.  He  told  me  he  would  leave 
his  pn^rty  to  his  sister  Bridget''  A  person  who  was  present 
at  this  interview,  and  who  signed  the  paper  as  a  subscribing 
witness,  says  that  before  the  decedent  said  he  would  leave  his 
property  to  his  sister  the  priest  asked  him  if  he  had  any  rela- 
tives in  this  country,  and  that  the  decedent  replied,  none  ex- 
cept his  sister;  and  that  the  priest  then  asked  to  whom  he 
intended  to  leave  his  property,  and  that  decedent  replied,  to 
his  sister.  The  priest  then  drew  the  paper  called  a  will,  and 
had  the  decedent  put  his  mark  to  it.  This  statement  shows 
how  the  paper  came  to  be  drawn  and  signed. 

Undae  influence  consists  in  the  destruction  of  free  agency. 
Whatever  constrains  a  person  to  do  what  is  against  his  will. 


^7%  Carroll  i;.  Hau9S,  [N^JerMj, 

and  what  h»  wo^  not  do  if  left  to  hinMielf^  U  undae  inlo- 
onoe,  DO  oiattav  by  what  means  the  control  b  ai^ttroked.  The 
extent  or  degree  of  the  influence  ie  wholly  inunatariali  far  the 
test  isy  was  the  influence,  whether  pow^^l  or  slight  eoffident 
to  destroy  free  agency,  so  as  to  make  the  act  brought  iojnd|»» 
ment  the  act  of  another  rather  than  the  expression  of  the  mind 
and  heart  of  the  actor?    Undue  influence  exerciaed  by  anjone, 
whether  he  or  another  gains  by  its  exercise,  renders  the  will 
or  other  instrument  thus  procured  worthless.    These  princi* 
pies  are  so  well  settled  and  familiar,  and  so  obviously  eeBential 
for  the  protection  of  those  suflering  from  sickness  or  subject  to 
the  infirmities  of  old  age,  as  to  dispense  with  the  oitatioQ  ot 
authority.    Applying  them  to  this  case,  it  is  clear  thsi  the 
paper  under  consideration  is  the  product  of  undue  influenoa 
Left  to  himself,  it  is  manifest  that  the  decedeut  would  have 
died  intestate.     He  did  not  want  to  make  a  wilL    When  be 
was  first  advised  by  his  priest  to  make  a  will  he  refused,  or 
deferred  doing  so  until  another  time.    His  priest  says  he  re- 
fused because  he  did  not  think  he  was  dying.     But  dow  he  ii 
told  he  is  about  to  die;  he  believed  he  was  in  the  grasp  ol 
death;  he  is  also  told  that  it  will  be  better  for  him  to  make  s 
will,  and  that  if  he  does  not  litigation  will  follow  his  death. 
These  words  came  to  him  from  his  spiritual  adviser, — from 
the  man  to  whom  he  had  committed  the  welfare  of  his  soul, 
and  in  whom  be  reposed  the  highest  and  holiest  trust  that  it 
is  possible  for  one  human  being  to  repose  in  another.    Spoken 
by  such  a  person,  at  such  a  time,  they  were  invested  with  all 
the  coercive  force  that  words  can  ever  have.    To  the  deoedeni 
their  force  was  irresistible.    They  not  only  subdued  and  broke 
his  will,  but  put  his  recollection  in  a  state  of  chaos.    They 
made  him  forget  his  grandchild,  his  brother,  and  his  nephew. 
He  said  he  had  no  relatives  in  this  country  except  a  sister. 
The  words  possessing  the  greatest  force  were  false.    The  priest 
had  no  warrant  whatever  for  declaring  that  if  the  decedent 
did  not  make  a  will  there  would  be  litigation  after  his  death. 
No  matter  with  what  motive  or  for  what  purpose  this  declari* 
was  made,  there  can  be  no  doubt  that,  though  entirely  false, 
it  operated  as  a  powerful  appeal  to  the  fears  of  the  deoedeot; 
and,  coupled  as  it  was  with  the  advice  of  his  priest  that  it  was 
better  for  him  to  make  a  will,  that  it  constrained  him  to  do 
what  he  did  not  want  to  do,  and  what  he  would  not  have  done 
if  left  to  himself. 

The  decree  of  the  orphans'  court  should  bo  afllrmed,  with 
costs.  * 
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Wme— ftawMi'  lum  m  TSvsn%  I]irLOiiio&  —  Whtn  lh«  ptnoa  wbo 
dbuglUi  A  vill,  or  pwtioipatM  in  proettring  ite  pioviifcoiu  from  tha  tMteior, 
ioeopMi  A  nUtioa  of  apaoial  ooniidenoe  towarcU  bim,  and  would  not  bo  » 
beotfidaij  in  tbo  aboenoe  of  tbe  will,  and  ia  speoially  benedtod  by  ite  tenna, 
the  pmomption  of  nndno  inflnenoe  ariset,  and  the  bnrden  ia  upon  him  to 
ihovtbtl  the  will  waa  freely  ezocatadt  RkkmfmdP»  Affetd^  69  Conn.  826;  21 
An.  8i  Bep.  85,  and  extended  note;  note  to  Qarvin  ▼•  WHUmm^  100  Am. 
Dm.  324.  Where  a  confidential  relation,  each  as  prinoipal  and  agent»  existed 
Iwfcwem  the  beneficiary  and  the  testator  np  to  the  latter^s  death,  the  pre> 
nsptioa  of  vndne  inflaenoe  arises,  and  requires  affirmatlTo  proof  to  over* 
MM  ill  XfDM  ▼.  OampbeO,  88  Ala.  462. 

Wou — Ubdub  Ihvluxvos  *  What  is — Eramr  ov.  —  The  nndne  infln- 
«c«  which  will  ritiate  a  will  must  be  such  as  in  some  way  destroys  the  free 
igmqj  of  the  testator,  and  constrains  him  to  do  something  against  bis  will, 
vhish  he  ii  too  weak  to  resist:  Waddinoion  ▼.  BuOyt  46  N.  J.  Eq.  178|  14 
Am.  8i  Repc  706,  and  note;  (Trove  ▼.  Spiker,  72  Md.  300.  To  oonstitnte 
ndot  mflnence,  the  testator  must  be  so  controlled  by  persnasion,  pressure, 
w  frud  ss  not  to  act  Yolantarily,  but  subject  to  the  will  and  purposes  of 
ittent  MUdM  t.  MUAeU,  43  Minn.  73.  Undue  influence  does  not  exist 
tnlM  the  frse  agonoy  of  tiie  testator  has  been  destroyed:  ifcOoon  ▼•  AUm^ 
l9K.J.I^70a 


GUTOH   U    F08DIOK. 

fIS  NBW  JEBSIT  iQurrr,  SSSL] 
Tftuir,  ImoBOKHflHT  ov,  in  Equitt  *  Statots  ov  LnoTATioMa — Dnuin» 
— LiCHBS. — A  court  of  equity  has  jurisdiction  to  enforce  an  express 
oaatinning  tmst  created  by  a  written  instrument  in  these  words:  '*  I 
bsisby  eertify  that  I  hold  in  tmst  for  Frances  E.  A.  Qutch  the  sum  of 
lonr  thcosand  dollars^  for  which  I  agree  to  pay  interest  at  Ato  per  cent 
per  aaairai,  and  I  promise  to  refund  to  her  the  said  four  thousand  dol« 
Isri  en  demand."  And  the  fact  that  it  may  also  be  enforced  at  law  will 
not  oust  the  juiisdiction  of  equity.  This  certificate  or  declaration  is  not 
hi  dEwt  a  mere  promissory  note  payable  on  demand,  but  a  deposit  in 
enntinmng  tmst  until  the  eestoi  que  trtui,  by  her  act  in  demanding  pay- 
msnti  determines  the  trust.  And  where  tbe  bill  to  enforce  this  tenet 
allsges  that  the  actual  demand  for  the  restoration  of  the  four  thousand 
dollars  was  first  made  within  six  years  before  the  commencement  of  the 
nit»  sfaioe  the  suit  would  not  have  been  barred  by  the  statute  of  limita- 
taoQs  if  the  money  bad  been  sued  for  at  law,  the  statute  wHI  not  be 
i9pUed  in  equity.  The  complainant  is  not  guilty  of  laohea  in  not  deters 
auning  the  tmst  during  the  lifetime  of  the  trustee. 

Bill  to  enforce  a  trosi.    The  opinion  states  the  case. 

Charte$  L.  Carriehy  for  the  complainant. 

OoriMltiis  B.  Harvey  and  OUberi  OoUin$j  for  the  demnrrani 

The  Chanoillob.    The  bill  alleges  that  between  the  year^ 
1872  and  1877  the  complainant,  from  time  to  time,  deposited 
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with  Jacob  Erwin  several  sami  of  money,  **  in  trast^  to  use 
or  invest  the  same  for  her  nse  and  benefit,  and  subjeot  to  her 
order  and  control '';  that  in  Jnly,  1877,  the  money  so  deposited 
amounted  to  four  thousand  dollars,  and  then  Erwin  gave  her  a 
certificate  or  declaration,  of  which  the  following  is  a  oc^y:^ 

•*  New  York,  July  3, 1877. 

^*  I  hereby  certify  that  I  hold  in  trust  for  Frances  S.  A. 
Gutch  the  sum  of  four  thousand  dollars,  for  which  I  agree  to 
pay  interest  at  five  per  cent  per  annum,  and  I  promise  to  r^ 
fund  to  her  the  said  four  thousand  dollars  on  demand. 

**  $4,000.  J.  Ebwih." 

That  no  part  of  the  principal  or  interest  has  ever  been  paid; 
that  Jacob  Erwin  used  the  moneys  so  deposited  with  him  m 
the  betterment  of  his  estate;  that  he  died  intestate  in  Novem- 
ber,  1889,  possessed  of  real  and  personal  property  of  large 
value,  leaving  the  defendants  as  his  heirs  at  law  and  next  of 
kin,  one  of  whom,  Lizzie  Fosdick,  has  been  duly  appduted 
administratrix  of  his  estate;  and  that  the  complainant  has 
lately  demanded  the  amount  of  her  deposit^  with  interest^  from 
the  administratrix,  and  has  been  refused  payment. 

It  prays  that  by  decree  it  may  be  determined  that  Jacob 
Erwin  held  the  four  thousand  dollars  in  trust;  that  his  estate 
is  charged  therewith;  and  that  his  heirs  at  law  and  adminis- 
tratrix shall  pay  it,  with  interest,  out  of  his  estate. 

To  this  bill  the  defendant,  Lizzie  Foedick,  and  her  hasband 
demur,  assigning  three  grounds  for  their  demurrer:'!.  Want 
of  equity;  2.  That  the  complainant  has  a  remedy  at  law;  and 
8.  That  recovery  of  the  amount  claimed  is  barred  by  the  stat^ 
ute  of  limitations. 

Upon  this  hearing  the  allegations  of  the  biU  are  to  be  taken 
as  true. 

Here  were  a  series  of  deposits  with  Jacob  Erwin,  in  tnut, 
upon  an  express  understanding  and  agreement  that  they  were 
to  be  kept  and  used  for  the  complainant's  benefit.  The  use 
to  which  Mr.  Erwin  actually  put  them  was  the  improvement 
of  his  own  property.  Such  an  investment  was  not  prodnctire 
of  a  distinguishable  income  to  the  trust  fund,  becanse  tbe 
value  of  that  fund  was  intermingled  with  the  value  of  Mr.  Er- 
win's  own  property.  Under  the  circumstances,  he  probablr, 
upon  an  accounting,  would  be  required  to  pay  legal  interest 
It  was  under  this  condition  of  affairs  that  the  certificate  of 
July  3,  1877,  was  given  and  accepted.     By  it  the  trust  was 


May,  189L]  Outch  «.  Fosdicc.  47fr 

dutineUj  dadlared,  a  rate  of  interest  was  agreed  upon,  and 
the  maaiif  at  determining  the  trust  was  provided.  I  fidl  to 
peroeifs  how  the  existence  of  a  trust  can  be  seriously  ques* 
tmsd.  The  allegations  in  the  bill  expressly  charge  it,  and 
the  osrlillcate  moet  plainly  declares  it  in  terms  sufficiently 
esrtsb  to  be  completely  executed.  * 

There  oao  be  no  question  as  to  the  jurisdiction  of  this  court 
in  the  enforcement  of  this  trust  It  may  be  that  it  may  also 
be  enforced  at  law  (1  Story's  Eq.  Jur.,  sec.  58),  but  the  fact  of 
the  existenoe  of  such  concurrent  remedy  does  not  oust  the  com* 
plainant  of  her  right  to  proceed  in  equity:  Kane  j.  Bloodgoodp 
7  Johns.  Ch.  90;  11  Am.  Dec.  417. 

The  third  ground  of  demurrer  was  principally  relied  upon 
at  the  argument. 

It  was  insisted  for  the  demurrant  that  the  declaration  or 
oertifieate  by  Mr.  Erwin  must  be  treated  as,  in  effecti  a  mere 
pramiesory  note,  payable  on  demand,  which  might  have  been 
Bued  npon  at  law;  that  in  a  suit  at  law,  the  statute  of  limita- 
tions might  have  been  interposed  as  a  bar  to  recorery,  because 
it  is  settled  in  this  state  and  elsewhere  that  a  note,  payable 
on  demand,  may  be  sued  upon  at  its  date  without  preTious ' 
actnal  demand,  and  hence  the  right  of  action  accrued  at  the 
date  of  the  certificate  {Larastm  v.  LambeH^  12  N.  J.  L.  247), 
and  that  under  such  circumstances  a  court  of  equity  will  fol« 
low  the  Iaw»  apply  the  statute,  and  refuse  the  decree  asked 
for. 

If  I  assume  the  9iatu»  of  the  declaration  of  trust  to  be  as  the 
demurrants  insist,  I  must  acquiesce  in  their  conclusion.  Iw 
the  case  of  Kane  t.  Bloodgoodf  7  Johns.  Oh.  90, 11  Am.  Deo. 
417,  Chancellor  Kent  said:  **  I  cannot  assent  to  the  propositiow 
that  all  cases  of  direct  and  express  trust,  and  arising  between 
^nstee  and  ceeiui  que  trust,  are  to  be  withdrawn  from  the  op- 
eration of  the  statute  of  limitation,  notwithstanding  a  clear 
and  certain  remedy  exists  at  law.  The  word  *  trust  *  is  often 
iieed  in  a  very  broad  and  comprehensive  sense.  Every  de* 
podt  is  a  direct  trust  Every  person  who  receives  money  to 
be  paid  to  another,  or  to  be  applied  to  a  particular  purpose  to 
which  he  does  not  apply  it,  is  a  trustee,  and  may  be  sued  either 
at  law  for  money  had  and  received,  or  in  equity  as  a  trustee 
for  a  breach  of  trust"  From  the  examination  of  a  large  num- 
ber of  decisions  the  chancellor  deduces  this  rule:  ^'  That  the 
tmsts  intended  by  the  courts  of  equity,  not  to  be  reached  or 
affected  by  the  statute  of  limitations,  are  those  technical  and 
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oon  tinning  trasts  wbioh  aro  not  at  all  oognlsabfe  at  law,  bat 
fttU  within  the  properi  peoaliar,  and  ezolnalte  joriadMfaa  d 
this  oouri" 

This  rale  has  been  repeatedly  adopted  and  approved  in  tUs 
state:  Marsh's  Et^ts  t.  Gliver^s  RiM^  14  N.  J.  Bq.  96S;  tMHam 
Y.  Sheplmrd,  21  N.  J.  Eq.  76;  PaHridge  y.  tF«Bt,  80  K.  J.  Eq. 
176;  affirmed  on  appeal,  81  N.  J.  Bq.  862;  BwM^flum  t. 
/>udlum,  87  N.  J.  Eq.  145;  Kirhpatrieh  y.  MeBtray,  41  K  J. 
Eq.  689. 

In  the  case  of  PaHridge  y.  WeUs^  80  N.  J.  Bq.  176,  Yioe* 
Chancellor  Van  Fleet,  after  stating  the  rule,  says:  '^Thatosti 
then,  obviously  prescribed  by  the  rale  is,  had  the  snttsr  a 
remedy  at  law  which  he  has  lost?  If  the  oomplalnant  in  tUi 
case  had  a  complete  remedy  at  law  which  haa  been  lost  hj 
lapse  of  time,  he  is  not  entitled  to  the  remedy  he  seeks  hefB." 

Under  the  assumption  that  the  certificate  or  declaration  of 
trust  is  in  effect  a  mere  promissory  note,  payable  with  inte^ 
est  on  demand,  the  case  comes  clearly  wiUiin  the  test  jiui 
quoted. 

But  is  this  certificate  or  declaration  to  be  regarded  u  Ti^ 
tunlly  a  promissory  note? 

It  is  to  be  observed  that  by  it  Jacob  Brwin  declaree  that  ho 
bolds  four  thousand  dollars  in  trust,  not  that  he  owes  that 
sum,  and  that  he  will  reftind  it,  not  that  he  will  pay  it  The 
language  is  evidently  selected  with  care«  to  ftiUy  and  oonsi^ 
tently  express  a  deposit  in  trust,  in  contradistinction  firom  a 
promised  payment  of  a  loan  or  indebtedness.  The  declanrnt 
does  not  owe,  he  holds  in  trust  Considered  independently  of 
the  words  *Mn  trust,''  the  word  ^hold''  implies  a  defensife 
possession,  entirely  consistent  with  that  of  a  trustee.  The  de* 
clarant  is  to  pay  interest  while  he  thus  holds,  but  he  is  not  to 
pay  the  principal  sum ;  that  he  is  to  reftind.  The  word  **  pay,** 
importing  indebtedness,  is  applied  only  to  the  interest  whidi 
springs  from  the  use  of  the  fund.  When  disposition  of  the 
fund  itself  is  mentioned,  the  word  '* refund''  is  used  in  the 
sense  of  *^ restore."  I  &il  to  perceive  how  more  apt  words 
could  be  selected  to  express  the  idea  of  a  pure  deposit  in  tmst 
And  besides,  it  is  a  continuing  trust,  for  it  oontemplalsi  a 
holding  which  will  justify  payment  for  the  nse  of  the  (and. 
The  certificate,  then,  does  not  stand  upon  the  fi>oting  of  a 
promissory  note  which  treats  of  the  payment  of  an  indebted- 
nesS|  but  npon  the  footing  of  a  deposit  in  oontinoing  trast  on* 
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til  the  caini  ftae  trwt  shall  by  her  act,  in  demanding  payment, 
detennine  the  tmet 

CoDuderable  contrariety  of  opinion  oziBts  in  the  coorte  of 
the  several  states  as  to  whether  a  certificate  of  deposit,  payable 
OD  demand,  can  be  sued  apon  before  demand  has  actually 
been  made.  I  think  that  the  better  opinion  is,  that  it  cannot 
be  sued  upon  before  demand.  I  do  not  find  any  adjudication 
in  this  state  upon  this  subject,  and  I  regret  that  my  time  has 
not  permitted  me  to  exhaustively  examine  the  decisions  of  our 
sister  states  as  I  could  wish.  That  which  I  consider  the  better 
opiaioD  prevails  in  New  York:  Payne  y.  Oardiner^  29  N.  Y. 
H6;  Pardee  y.  Fish,  60  N.  Y.  265;  19  Am.  Rep.  176;  HoweU  v. 
Adami,  68  N.  Y.  814;  BwghUm  v.  Flint,  74  N.  Y.  476;  Munger 
V.  Albany  Ciiy  Bank,  86  N.  Y.  580;  SmUey  y.  Fry,  100  N.  Y. 
262;  and  in  Pennsylvania:  Trick.  Lim.,sec.  224;  Maryland: 
FdU  PoifU  Savings  InsUHtim  v.  Weedon,  18  Md.  820;  81  Am. 
Dec  603;  Vermont:  BeUawB  FaUe  Bank  v.  Butland  Co.  Bank,  40 
VL  377;  Minnesoto:  MiteheU  y.  Eaeton,  87  Minn.  835;  and 
perhaps  other  states.  Most  respectable  authorities,  however, 
hold  the  other  way:  Curran  ▼.  Wiitsr^  68  Wis.  16;  Brummagin 
T.  TaUani,  29  Cal.  503;  89  Am.  Dea  61;  Poorman  ▼.  MiUe  dt 
Co.,35  Cal.  118;  95  Am.  Dec.  90;  Tripp  y.  Ourtenius,  86  Mich. 
496;  34  Am.  Bep.  610;  Eilgare  v.  BulUf,  14  Conn.  862. 

In  recognising  the  first  oiled  of  these  authorities  as  holding 
the  better  opinion,  I  agree  with  Chief  Justice  Bronson  in  his 
remark  in  Dmmee  y.  nmnix  Bank  of  Oharleitoum,  6  Hill,  297, 
where  he  says:  "I  do  not  find  that  the  point  has  ever  been 
decided;  bat  it  may  be  that  this  is  the  firat  case  where  a  man 
has  Boed  his  banker  without  first  drawing  on  him  for  the 
mosey.  We  are  reminded  that  where  the  promise  is  to  pay 
on  demand,  the  bringing  of  the  action  is  a  sufficient  request. 
If  that  were  a  new  question,  I  think  the  courts  should  not 
again  fall  into  the  absurdity  of  admitting  that  there  must  be 
a  demand,  and  still  holding  that  a  suit  may  be  commenced 
without  any  prior  request.  They  would  either  say  that  no 
demand  was  necessary,  or  else  that  it  was  a  condition  pre- 
cedent to  the  right  of  action.  It  is  an  anomaly  in  the  law 
that  the  broach  of  the  defendant's  contract  should  be  made 
OQt  bj  the  Tory  fact  of  suing  him  upon  it  In  all  other  oases 
there  must  be  a  breach  before  suit  brought  The  rule  ought 
not  to  be  extended  to  cases  which  do  not  fall  precisely  within 
it" 

Bj  the  allegations  of  the  bill  in  this  case,  it  distinctly  ap> 
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pears  that  actual  demand  for  the  Testoration  of  fhe  liMir  thoii" 
sand  dollars  was  first  made  within  six  years  preTiooi  to  tin 
commencement  of  this  snit.  If  the  money  had  been  Bued  for 
at  law,  the  suit  would  not  have  been  barred  by  the  statute  of 
limitations,  hence  that  statnte  will  not  be  applied  hen. 

It  is  further  insisted  for  the  demorranti  that  if  the  oom* 
plainant's  recorery  is  not  barred  by  the  statute  of  limitatioQi) 
this  court  will,  neTertheless,  deny  her  relief^  because  of  hff 
unexplained  laches  in  making  demand  and  institattng  hff 
suit.  I  am  not  willing  to  adopt  this  course  at  this  tima  Here 
is  an  express  continuing  trust,  presumably  acquiesced  in  bj 
both  trustee  and  ee$tui  que  trmi  until  the  trustee  diei  The 
trust  was  apparently  intended  to  be  of  indefinite  doraUoa  for 
the  benefit  of  the  cestui  que  truet.  How  can  it  be  said  that  she 
was  guilty  of  laches  in  not  determining  it  f  I  do  not  think 
that  the  bill  exhibits  laches  upon  her  part.  But  upon  tUi 
insistment  the  demurrer  itself  is  defective,  for  it  finis  to  pcint 
out  that  the  bill  is  objected  to  for  the  reason  that  it  sbowi  the 
complainant  to  have  been  guilty  of  laches:  Vm  Asto  f. 
Van  WinhU,  46  N.  J.  Eq.  880. 

The  demurrer  will  be  overruled. 

Trustb  'EmoRonmiT  nr  lEquirr.  —  Troste  of  y&naoMf  vfll  he  mknd 
by  »  ooart  of  ohaaoary:  XhnbaU  T.  Mortem,  6  N.  J.  Bq.  2S|  4S  An.  DaattL 
A  eonrt  of  eqaity  alone  oan  oompel  a  tnistee  to  ezeenie  er  eamate  hii 
tnut:  Oupm  T.  ItMl.  1  Bui  290;  19  Am.  Deo.  «?&. 

EzpaiBS  Tavsr— 8ZATDTB  ot  IjUiiTAXiONS.~The  etatate  of  liBititii 
doea  not  begin  to  mn  in  eeeot  of  ezpreeo  trneta  vatil  a  repodietifla  flf  tti 
tnut:  Foot  t.  JVy,  89  ObL  S99;  2S  Am.  St  Rep.  474  emd 
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[48  Neir  JnuBT  Xquitt,  IS11 
DrroBOB—  OoHDOHinov,  What  Amovhts  to»  ain>  how  Loona.  —A  vib 
by  Tolnnterily  haring  eemal  inierooane  with  her  hvabend,  eflff  th* 
knowo  that  he  has  oommittod  adultery,  and  that  she  oan  prore  i^  Ihtwkf 
oondones  his  offense.  Bnt  condonation  in  snoh  eases  is  always  sood^ 
tioaal  and  limited,  and  the  party  forgiven  mnati  to  retwa  the  hoMd 
the  pardon,  treat  the  other  in  the  fntore  with  oonjngal  kindaa«  sei 
fidelity;  and  as  a  general  mle,  the  pardon  extends  only  to  snch  sAnM 
as  are  known  to  the  pardoning  party  when  the  interoonise  oocnra 

OONOOMATION  BT  WlFB  NOT  ImPLIBD  FBOM  SkZUAL  iHTBBOOCatB  WHSI  — 

The  mle  that' condonation  may  be  implied  from  eeznal  intereonns  ii  eiA 
enforced  so  rigorously  against  a  wife  as  it  is  against  a  husband,  espsdsQf 
where  she  is  entirely  withont  means,  and  wholly  dependent  en  him  for 
OTerything.    And  where,  at  the  time  a  wife  permitted  her  hasbssdit 
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hgn  MzvalhiUroaiifw  wtfth  her,  the  did  not  know  and  eoold  nol  profi^ 
but  mutHj  beUerad  vpon  •nspioion,  that  h«  had  committed  advllafjt  fk 
will  not  ha  presamad  thai  eha  intended  to  oondona  hia   " 


Bill  for  diToroe.    The  opinion  states  the  case. 
Garret  Berry^  for  the  complainant* 
Alam  H.  Stinmg^  for  the  defendant. 

Yah  Fubst,  Y.  0.  This  is  a  suit  by  a  wife  against  her  hns- 
Und  for  diyorce.  The  charge  is  adultery.  The  hasband's 
guilt  is  proved.  There  is  no  difficulty  on  that  score,  but  the 
can  nsYerthless  presents  a  debatable  question,  and  that  is, 
whether  all  the  wrongs  on  which  the  complainanVs  right  of 
letioD  rests  have  not  been  pardoned. 

The  parties  were  married  in  August,  1867.  They  have  five 
diildren.  They  all  live  with  their  mother.  The  proofs  show 
that  the  defendant  induced  another  woman,  by  falsely  repre- 
senting himself  to  be  a  single  man,  to  enter  into  a  contract  of 
marriage  with  him,  in  November,  1881,  and  that  he  and  she, 
from  that  date  on  until  April,  1889,  lived  together  as  husband 
iod  wife.  During  the  same  period  the  defendant  also  lived 
with  the  complainant  as  his  wife.  He,  however,  spent  th» 
greater  part  of  bis  time  with  the  other  woman.  His  adulter^ 
008  intercourse  with  her  extended  over  a  period  of  more  than 
MYen  years.  In  April,  1889,  this  other  woman  brought  a  suit 
for  divorce  against  the  defendant,  for  adultery,  in  the  superior 
court  of  the  city  of  New  York.  He  was  then  a  citisen  of  thia 
itate,  and  notice  of  that  suit  was  given  to  him  by  publicatioD 
in  a  New  York  newspaper.  The  complainant  saw  that  publi* 
eation  soon  after  it  was  made^  and  she  admits  that  it  led  her 
to  suppose  that  the  defendant  had  lived  with  this  woman  aa 
bis  wife.  She  did  not  see  the  defendant,  after  the  publication 
oame  to  her  knowledge,  untQ  the  twenty«ninth  day  of  May 
fidlowing.  She  then  aooosed  him  with  having  committed  aduK 
tery  with  this  woman.  He  assured  her,  with  great  earnestness, 
that  the  charge  was  (Use,  and  told  her  that  if  she  would  go- 
with  him  to  his  lawyer  and  to  one  of  his  employers,  he  could 
Mtiify  her  of  his  innoeenoa  J9he  says  she  told  him  that  she 
believed  Um  to  be  guilty,  notwithstanding  his  protestations  of 
innocence,  and  also  that  she  would  never  forgive  him.  She 
Admiti  that  the  truth  is  that  she  believed  that  he  was  guilty 
in  Bpite  of  his  denials.  And  she  frankly  confesses  that  sho 
had  eezual  intercourse  with  him  during  the  night  of  the  day 
on  which  this  conversation  occnrred.    Her  evidence  shows  that 
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it  wmB  Tolnntary.  He  went  to  bed  first,  she  entered  the  aame 
bed  shortly  afterwafd,  and  there  the  interoonrse  oocorred.  He 
left  her  the  next  morning,  and  did  not  return  until  after  ihii 
suit  was  brought  The  complainant's  bill  was  filed  June  7, 
1889.  The  important  question  which  this  condition  of  &ct8 
raises  is,  Did  the  complainant,  by  allowing  the  defendant  to 
have  sexual  intercourse  with  her  on  May  29th|  ooodoiM  all 
his  adulteries? 

The  law  is  settled  that  a  wife,  by  voluntarily  having  Bozual 
intercourse  with  her  husband,  after  she  knows  that  he  has  oom- 
mitted  adultery,  and  that  she  can  prove  it,  thereby  pardooa 
his  offense:  2  Bishop  on  Marriage  and  Divorce,  sec  ^;  Qtmcy 
V.  Q^iney^  10  N.  H.  272,  274.    Such  act  necessarily  impUea 
forgiveness.    A  husband  by  committing  adultery  violatee  one 
of  the  most  sacred  duties  imposed  upon  him  by  the  marriage 
contract,  and  by  his  wrong  forfeits  all  his  rights  under  the 
contract.     By  his  infidelity  he  puts  it  in  the  power  of  his  wife 
to  have  the  bond  which  binds  her  to  him  dissolved;  it  is,  there- 
fore, entirely  consonant  with  both  reason  and  justioe  that  if 
she  freely  consents  to  sexual  intercourse  after  she  has  fsU 
knowledge  of  his  guilt,  ber  C(Kisent  should  operate  u  a  pa^ 
4on  of  his  wrong.    But  condonation  in  such  cases  is  always 
•conditional  and  limited;  the  party  forgiven  must,  to  retain  the 
benefit  of  the  pardon,  treat  the  other  in  the  fatare  with  oon* 
jugal  kindness  and  fidelity;  and  9B  a  general  role,  the  pardon 
extends  only  to  such  offenses  as  are  known  to  the  pardomng 
party  when  the  intercourse  oooura.    With  regard  to  the  limi- 
iation  of  this  rule,  Bishop  says:  *'  Alike  in  rsasoa  and  in  law, 
forgiveness  cannot  take  plaoe  wtthout  a  knowledge  of  the  es* 
istenoe  of  ttie  thing  to  be  ibrgiveii,  so  that  inch  knowlidie  ii 
one  of  the  elements  of  every  presumed  eondonatian*':  2  Bkbef 
on  Marriage  and  Divorce,  sec  88. 

An  instructive  example  of  the  naaner  in  whioh  this  prin- 
ciple is  applied  is  given  in  AleMmdM  v.  Al§wmmdr$,  L.  B.  2  P. 
A  D.  164.  A  husband  brou^t  a  suit  acftintt  hii  wife  te 
divorce,  on  the  ground  of  adultery.  The  parties  were  OMrried 
in  January,  1866,  and  lived  t^elfaar  for  a  short  tiase  there- 
after and  theo  M|iarated,  and  dad  not  resume  Mhabitalien 
until  March,  1868.  After  resuming  cohabitation  they  remained 
together  for  only  a  few  weeks.  The  husband  then  brought  hie 
suit.  While  tbey  were  separated,  the  wife  had  a  child  hj 
another  man,  —  it  was  born  in  1860,  —  and  after  the  birth  ef 
the  cliild,  and  before  they  resumed  coliabitation,  the  wifv  ^m- 
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ndttd  oOier  adnlteiieir.    While  fhe  ne{p>tidtidnB  kbU&g  to  a 

ratontion  of  eonjngal  relations  were  going  oii»  the  wife  con^ 

ftnsd  the  adultery  which  resnlted  in  the  birth  of  the  child, 

Imt  concealed  those dnbeeqnentljr  oommitted.  The  qoestaein  wae» 

whttber  the  hneband  had  not,  by  taking  hie  wife  back  under 

the  dieomstancee  etated,  oondoned  all  her  offenses;  bnt  the 

omirt  held  that  the  offenses  oommitted  sabseqaent  to  th»  birdi 

of  the  child  had  not  been  condoned,  beoanse  it  conld  not  be 

jvesamed  that  the  hnsband  had  forgiven  wrongs  that  he  did 

not  know  bad  been  committed.    The  doctrine  that  the  pardon 

inplisd  from  sexual  interodurse  shall  extend  only  to  offenses 

homi  to  the  pardoning  party  when  the  intercourse  occurs  is 

DO  lev  a  dictate  of  sound  reason  than  of  justice.    Willingness 

to  foigive  a  single  offbusci  or  eyen  a  series  of  offenses,  com* 

mittad  under  oiroumstances  of  strong  temptation,  would  not 

giTO  the  least  support  to  a  presumption  that  the  injured  party, 

if  h«  or  she  knew  the  whole  truth,  would  forgive  a  long  course 

of  profligacy.    Forgiveness  may  be  so  expressed,  certainly  by 

wnds,  and  poaribly  also  by  conduct  without  words,  as  to  show 

that  the  injured  party  means  to  blot  out  the  whole  past  and 

to  forgive  everything,  both  offenses  known  and  unknown,  but* 

in  no  case  should  the  court  so  adjudge,  as  against  an  injured 

wifi,  except  the  proofs  show  very  clearly  that  such  was  her 

porpcM.    The  question  whether  a  matrimonial  offense  has 

bMn  Gcmdoned  or  not  is  always  one  of  intention;  and  where  a 

wife  is  the  injured  party,  and  her  husband  claims  the  benefit* 

of  a  pardon,  and  rests  his  claim  on  nothing  but  an  implication 

tfisbg  out  of  her  conduct,  the  court  should  be  extremely  care* 

All  iK)i  to  absolve  him  from  the  consequences  of  a  wrong  which 

his  wife  nevOT  intended  to  forgive.    It  must  be  remembered 

that  she  is  the  weaker  party,  and  always  more  or  less  under 

the  influence  of  her  husband,  and  that  in  may  cases  her  chief 

means  of  inducing  her  husband  to  perform  his  duties  towards 

her  cheerfully  and  generously  is  by  yielding  to  his  wishes  and 

trying  to  please  him.    A  prudent  wife,  unless  her  husband  is 

a  craven,  will  always  coax  rather  than  attempt  to  coerce  him. 

The  rule  that  pardon  may  be  apjriied  from  sexual  intercourse 

is  not  enforced  so  rigorously  against  a  wife  as  it  is  against  a 

husband.    The  reasons  why  this  is  so  are  obvious.    They  were 

stated  by  Lord  Stowell  as  follows:  ^A  woman  has  not  the 

Bame  control  over  her  husband,  has  not  the  same  guard  over 

his  honor,  has  not  the  same  means  to  enforce  the  observance 

of  the  matrimonial  vow;  his  guilt  is  not  of  the  same  conse-' 

AM.  St.  Rbp..  Vol.  XXVIl.  — ai 


482  Shacklston  v.  Bhacklbtok.     [NewJeney, 

qaenoe  to  her:  lyAguilar  ▼.  IfAgwlar^  8  Eng.  Bee.  S2t,  VSl\ 
the  li  mora  tub  potestate^  more  ffiop0  comUii;  she  maj  eDte^ 
tain  more  hopes  of  the  recovery  and  reform  of  her  husbiad; 

her  honor  is  less  injured  and  is  more  easily  healed It 

is  not  improper  that  she  should  for  a  time  show  a  patient  {o^ 
hearanoe.  •  •  •  •  Weakness  in  her  is  pardonable  in  manj  €i> 
eumstences  ":  Beeby  v.  Beeby,  8  Bng.  Ecc.  888, 840.  Notwitfa* 
standing  the  radical  changes  which  during  the  last  forty  yean 
haye  been  made  in  the  law  respecting  the  property  rigbti  of 
married  women,  the  husband  is  still,  in  many  reBpeoka,  the 
ruler,  and  his  wife  his  subject  Her  position  is  still  one  of 
obedience,  and  when  she  has  no  separate  estate  it  is  abo  ooe 
of  dependence.  That  is  the  case  here.  The  complaina&t, 
when  the  interoourse  occurred  which  the  defendant  claims 
operated  as  a  pardon,  was  entirely  without  means,  and  wholly 
dependent  on  the  defendant  for  ererything. 

The  principle  above  stated  must  control  the  decision  in  tUi 
case.  And  they  make  it  dear,  as  I  think,  that  the  complain- 
ant is  en  titled  to  a  decree.  The  legal  effect  of  the  sexual  intsh 
course  which  she  had  with  the  defendant  on  Hay  29th  wti 
to  condone  only  such  offenses  as  she  then  knew  he  bad  oom- 
mitted.  She  did  not  then  know  that  he  had  committed  adol* 
tery.  She  says,  it  is  true,  that  she  belieyed  be  had,  bat  bar 
belief,  it  is  manifest,  was  the  product  of  suspicion,  and  not  of 
evidence.  Nothing  up  to  that  time  had  come  to  her  knowV 
edge,  so  far  as  the  evidence  shows,  which  was  sufficient  to 
have  induced  a  loyal  wife  to  believe  that  her  husband  hid 
committed  adultery.  All  she  had  heard  up  to  that  time  wtf 
what  the  newspaper  had  told  her.  That  was  sufficienti  un- 
doubtedly, to  excite  her  fears  and  create  suspicion;  but  it  wai 
not  evidence,  nor  even  such  information  as  should  have  in- 
duced  her  to  start  at  once,  and  before  she  had  given  her 
husband  an  opportunity  to  defend  himself,  in  pursuit  of  infa^ 
mation  against  him. 

It  is  the  duty  of  a  wife  to  be  loyal  to  her  husband;  she  mnet 
cling  to  him  closer  in  adversity  than  in  prosperity;  beliefo  in 
him  when  others  doubt;  stand  by  him  when  every  other  friend 
deserts  him;  defend  him  against  all  assailants;  and  she  mnst 
be  the  last  person  to  believe  a  report  tending  to  disgrace  or 
dishonor  him.  Knowledge  of  what  the  newspaper  dkdosed 
did  not,  in  my  judgment,  impose  upon  the  complainant  the 
duty  of  going  at  once  in  search  of  evidence  against  her  hoe* 
kand,  and  so  making  her  chargeable  with  all  the  knowledge 
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fhat  sht  might  Chns  have  acquired;  w  the  contrary,  I  think  it 
was  her  duty  to  dedst  from  inquiry  until  she  had  giyen  him 
•0  opportunity  to  defond  himself.    That  was  the  course  she 
porsQed.   Tbb  fact  is,  that  when  the  complainant  had  the  in- 
tercoorse  with  the  defendant,  which  he  now  attempts  to  use 
u  s  shield  against  the  consequences  of  a  life  of  profligacy  ex- 
tsndmg  over  more  than  seven  years,  she  could  not  prove  that 
lie  had  committed  a  single  act  of  adultery;  much  less  did  she 
know  that  he  had  made  the  same  solemn  vows  of  lore  and  ley- 
iltf  to  another  woman  that  he  had  made  to  her.    She  had 
beaid  enough  to  make  her  suspect  that  he  had  been  unfaithful 
to  her,  bat  it  is  entirely  certain  that  she  did  not  know  either  the 
extent  cr  the  atrocious  character  of  his  misconduct.    To  im- 
pute such  knowledge  \o  her  by  presumption  would,  as  it  seems 
to  me,  be  contrary  to  the  lowest  notions  of  justice;  the  pre- 
iomption  should,  according  to  both  reason  and  justice,  be 
the  other  way;  for  I  think  there  can  be  no  doubt  whatewer, 
that  had  the  complainant  known  the  whole  truth  on  May 
!9th,— the  full  extent  of  the  defendant's  apostacy  to  her, — 
instead  of  going  to  the  bed  where  he  lay,  and  submitting  to  his 
embraoes,  she  would  hare  fled  from  him  as  a  polluted  being. 
The  fiust  that  she  brought  this  suit  within  less  than  ten  days 
after  he  turned  his  back  upon  her  shows  that  she  did  not  sub- 
mit to  his  embraces  because  she  was  indifferent  to  her  rights 
or  inssosible  to  injury.    The  complainant  is  entitled  to  a  de» 
erea 

The  defendant  is  also  before  the  court  on  an  order  to  show 
eanse  why  he  should  not  be  adjudged  guilty  of  contempt  for 
disobeying  an  order  requiring  him  to  pay  alimony.  The 
proob  are  not  sufficient  to  support  an  order  declaring  that  he 
htt  been  guilty  of  willfiil  disobedience,  and  the  order  to  show 
eause  must^  therefore,  be  discharged. 


HABiiAaa  axD  Dnroad^OovnovATiov.— When  a  wife  dismiaiet  a 
Kbel  for  diroroab  ■ad  agreea  to  oondone  the  hatbaiid*!  prsTioos  oAaiBaa,  and  to 
^  wHk  Urn  if  ho  win  boI  eommit  farther  aAte  of  adaltery,  and  he  doee 
tdtknmd  eonunit  adnltery^  aoeh  agreement  and  ooodonation  wiU  not  bar  the 
mU  fnm  eaing  for  diToroe  for  either  the  earlier  or  later  aote  of  adnlterys 
'nnS  ▼.  8maH  122  Maai.  166}  2S  Am.  Rep.  290.  Condonation  of  injury 
^  a  hmfeaai  er  wife  h  alwayi  oonditiooal»  and  has  for  iti  oonrideration  the 
iNue  that  tbe  fomer  in jnriee  shall  aol  be  repeated,  and  thai  theforgir- 
mg  perljf  ehaU  in  fntore  bo  treated  wMi  eenjngal  kindneset  Langdam  ▼. 
fmiitm,  25  VI  67S;  eo  Am.  Dec  296^  and  note.  See  ease  of  JSTVMrw  t. 
ff<t/UK7  Fuge^  SO;  82  Am.  Deo.  611. 
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Jot  v.  DiiPBNDoaF. 

Bnonm — BvBX>Br  ov  Pboov.  — Whut  ▲NotiIim  baaa  aliblMd  ffoatht 
maker  by  praoiimng  a  fraud  on  him,  one  who  seeks  to  reoorer  tfaeiwA 
mnet  awame  the  burden  of  proring  that  be  is  n  kmajkh  pwofaMtf. 

JtmT  TfiiAito  -"-Bnraifoi  ot  ▲  Wnvm  mat  bb  DwBWBABPim^  thoq|h  W 
b  not  oontradioted,  if  be  is  a  party  or  is  interested*  and  Ibaftfore  ttt 
ooart  must  sabmit  to  the  Jnry  the  question  of  bis  oredibili^.  HeDei» 
whore  a  plaintiflf  seeks  to  reooTer  as  a  ftona  JItU  pnrdiaier  of  a  aott 
whioh  was  obtained  from  the  maker  by  fraud,  and  testifles  to  bsli  tnd* 
ing  to  show  thsit  be  Is  snob  a  bolder,  tho  qnestba  of  bis  good  iulb  m^ 
not  be  withdrawn  from  the  jury. 

UsvBT.  ^  A  note  is  not  Toid  in  tba  bands  ol  a  third  penoa.  wbo  hssfi^ 
abased  it  at  a  disoonnt  greater  than  tba  l^gal  interest^  nnlsM  tiit  iaibi" 
ment  had  no  inoeption  between  the  parties,  or  was  not  intondsd  to  tt 
available  until  disoounted.  Henoe  the  rale  is  not  applfoabU  t»  a  aoli 
indnced  by  fslse  repressntHtion%  wbsrri»y  tho  nMknr  was  psoeani  ti 
ezeonte  it  in  payment  for  the  interest  of  a  partasr  in  sa  sUsged  bssiuM 
firm,  under  an  agreeuMiit  that  the  note  was  not  to  be  sold  or  ^tgottd 
of,  but  was  to  bo  paid  out  of  the  proooeds  of  the  bwsfnssi> 

Z.  S,  Weiterbrook^  for  tbe  appellant. 

Henry  Baeoi^  for  tbe.respondent. 

Brown,  J.  This  action  was  brought  to  reooT0r  the  amount 
claimed  to  be  due  upon  a  promissory  note  made  by  the  defend* 
ant,  whereby  he  promised  to  pay  to  H.  D.  Hendefsonor  bever 
one  thousand  dollars,  with  interest,  six  months  after  date,  at 
the  Spraker  National  Bank  at  Canajoharie,  and  by  said  Hen- 
derson transferred  for  value  to  the  plaintiff  within  a  bm  d«ji 
after  its  execution. 
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The  principal  Awknm  reUed  upon  to  d«fiMt  a  vsoomy  wai| 
fhtt  the  plflintf  ff  was  not  a  hmaJUk  boldar  of  the  note. 

The  trial  ooort  diraoted  a  vardiel  fMr  ilia  plaintifl;  thua  dia- 
poring  of  thSa  qnastion  at  one  of  laW|  and  refneed  a  raqneat  bj 
the  defendant  to  sabmit  it  to  the  jnfy. 

The  evidence  given  upon  the  part  of  the  defendant  waa 
voffident  to  warrant  the  conclusion  that  the  note  had  been 
obtained  from  him  through  a  fraud  practiced  upon  him  by 
Henderson  and  Van  Valkenbu^h,  and  the  burden  waa  thus 
oast  upon  ttie  plaintiff  to  show  that  he  was  a  bona  JUe  pur* 
ehaaer:  VoOurgh  ▼.  Dirfendorf,  119  N.  Y.  867;  16  Am.  8t 
Sep.  886,  and  eases  cited. 

This  burden  the  plaintiff  met  by  his  own  evidence  as  to  the 
eirenmstances  attending  the  purchase  and  his  knowledge  of 
the  party  from  whom  he  obtoined  it,  and  the  credibility  of  hia 
testimony  waa  for  the  jury  to  determine. 

That  question  was  decided  in  Canajoharie  Nai.  Bank  ▼» 
Ditfendarff  188  H.  Y.  191.  That  case  was  upon  a  note  ob- 
tained by  the  same  parties  from  this  defendanti  and  grew  out 
nt  the  lama  transaction  as  the  note  in  suit,  and  was  trans* 
fened  to  the  buik  by  Henderson. 

The  question  of  the  good  faith  of  the  bank's  purchase 
depended  entirely  upon  the  evidence  of  its  oashleri  and  it  was 
held  that  bis  relation  to  the  bank  and  hia  interest  in  the  trans- 
actioQ  brought  him  within  the  rule  that  the  credibility  of  a 
party  or  an  interested  witness  is  a  question  for  the  jury  to 
determine.  No  distinction  in  this  respect  is  apparent  between 
that  case  and  the  one  under  consideration.  The  court,  there- 
fore, erred  in  refusing  to  submit  the  case  to  the  jury,  and  the 
iodgment  must  be  reversed. 

It  was  also  claimed  that  the  note  was  void  for  usury,  in  that, 
before  it  had  any  legal  inception,  it  was  transferred  to  the 
plaintiff  at  a  discount  much  greater  than  the  legal  interest 

The  question  of  usury  was  not  raised  at  the  trial  in  the 
Canajoharie  bank  case,  and  there  was  no  ruling  which  pre- 
lented  it  for  consideration  in  this  court,  and  we  cannot,  there- 
fore, assame  that  the  court  decided  it,  although  it  was  inci- 
dentally referred  to  in  the  opinion. 

We  think  that  defense  is  not  available  in  this  oase. 

The  substence  of  the  defendant's  evidence  was,  that  Hender- 
■on  and  Van  Valkenburgb  represented  that  they,  with  one 
Ackley,  were  engaged  in  business  as  partners;  that  they  could 
boj  out  Ackley  for  eight  thousand  dollars;  and  by  these  and 
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other  repreBentatiohs  induced  defendant  to  Agree  to  beoome  t 
member  of  the  firm  in  Aokley'e  place,  and  to  tzaente  ud 
deliver  bia  notea  to  them  tat  eight  thousand  doUara;  that  tiie 
notea  were  to  be  held  by  the  firm,  and  were  not  to  be  aold 
or  diaposed  o^  and  were  to  be  paid  out  of  the  prooeadi  of  tha 
buainesfl. 

Although  these  representations  were  falaOi  it  eannot  be  said 
that  the  notes  had  no  legal  inception. 

They  were  intended  to  represent  an  obligation. 

The  rule  which  renders  void  a  note  in  the  handa  of  a  third 
party,  who  has  purchased  at  a  discount  greater  Chan  the  1^ 
interest,  applies  to  instruments  that  have  no  inception  between 
the  parties,  or  which  are  not  intended  to  be  available  until  dif- 
counted.    This  note  in  suit  doea  not  fall  within  that  rule. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event       __^ 

NaooTiABUi  laBTBUKHiTB  —  FsAUD  —  BvaDBV  or  Faoov.  —  Ttod  d 
fraud  in  th«  inception  of  a  bUl  of  azohango  oaati  upon  tha  holdar  tiM  biDte 
of  proving  that  he  took  it  bomiJSde  for  a  Talnabla  oonaidaratloax  Harikam  r« 
Bank,  28  Ind.  133;  92  Am.  Doo.  806,  and  note;  iXnatT.  BarthU^  ISOIiioSi 
634;  80  Am.  Dea  876,  and  nota.  Tlia  Imrden  of  proof  fa  vpoQ  Ilia  ladanM 
of  a  negotiable  inatmment  whioh  ia  ehown  to  ha^a  baoa  obiaiBad  froa  tke 
maker  by  fraud,  to  ahow  that  ha  ia  a  ftoaa  jMe  poroheMci  V^Amtgk  r.  DkfiK^ 
dwrf,  119  N.  Y.  857;  16  Am.  St.  Bep.  886^  and  nota. 

Usury  —  Disoouht  ^  Bona  Fma  PuacousBB.  ^  A  nota  told  at  a  gnat* 
dlBoonnt  than  the  legal  rate  of  interest  doea  not  thereby  liacoma  oawioae  if 
taken  by  the  payee  in  a  boahieaa  traneaetion:  Rammf  t.  dmi^  4  Hiaipk. 
944;  40  Am.  Dae  646,  and  notai  JUoftf  t.  JTmcA,  %  Oona.  176;  7  Am.  Omi 
256,  and  note.  The  aale  of  negotiaUa  paper  at  disooiuit  la  not  «iorioa%  m 
between  the  vendor  and  vendee,  where  the  former  ia  the  holder  and  appanai 
owner,  and  repreeenti  that  the  paper  ia  boainaia  paper,  tfaoogh  aaeb  rep^ 
eentation  ia  fala%  and  the  paper  waa  made  for  the  pnipoaa  ol  aale  at  lanikai 
dlaoount^  if  the  ▼andea  waa  a  boma/kU  parohaaer  with  aa  knowledge  of  aash 
porpoeei  HOnmr.  riOMH,  10 Paig%  896;  40  Am.  Daa  960^  and aztaMlad 
notaw 
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TlLDBN  V.   GbBBM. 
(IM  Nbw  Yobk,  ».] 

▲  XkQS  wnmauT  a  BaMKnauRt  who  oui  claim  iU  wiforoaiiiMil  It  void, 
tmd  this  objaotioD  is  not  olm»tod  by  tho  eziatenoo  ia  the  tnuteM  of  ^ 
povw  to  Mleol  a  hmuAcwtf,  vnlets  tKo  claim  of  tho  penona  in  whoM 
firor  tlw  poww  may  be  ozcrciMd  hac  bean  deeignaked  with  mich  cer- 
tainty tbafc  the  court  can  acccrtain  who  were  the  objeeta  of  the  power. 

Oi'tRMA,  —The  equitable  doctrine  of  qf'prea  prevailing  in  the  Eugliah  court 
ef  ebancery,  and  which  was  applied  to  gifts  for  charitable  purposes  when 
no  beneficiary  waa  named,  has  no  place  in  the  juriepmdence  of  New 


A  Dbtjbb  om  Bagum  to  ▲  Oobpobatioii  to  bb  Obbated  after  the  death 
cf  tho  taetator  will  be  npheld,  if  the  corporation  ia  called  Into  being 
within  the  time  allowed  for  the  Testing  of  future  estates.  The  gift  may 
be  treated  as  in  the  natnra  of  an  ezeontory  deviae,  dependent  upon  the 
iaoorpotrntion  of  the  inatitntioB  contemplated  by  the  will,  and  as  Teating 
apcB  the  oocnnence  of  that  aTcnk 

hwna  MM  Tbubt  is  Void  iob  Wabt  ov  Dbszobatbd  Bbnbfkjiabt  when 
it  deriaea  property  to  trustees  to  be  held  for  two  Utcs  in  beings  and  ra- 
faaata  the  tmateea  to  proanre  the  pasaaga  cl  an  act  for  an  inoorporatiott 
ta  be  known  aa  the  *'Tildan  Tmat^"  with  capacity  toaatabliah  and  main* 
tain  a  free  libraiy  and  raading>room  in  the  city  of  New  York,  and  to 
promote  anch  acientifio  and  educational  objeeta  aa  the  tmateea  may  mora 
partienlarly  designate,  and  anthoriaea  them  to  convey  anch  property  to 
aacb  corporation,  when  formed,  but  declaraa  that  in  caaa  it  la  not  formedi 
ar  that^  II  from  any  caaae  or  reason,  they  ahall  deem  it  inexpedient  to 
acnvoy  to  anch  corporation,  then  they  are  directed  to  apply  it  to  the  uaa 
al  BBoli  charitable,  educational,  or  acientific  purpoaee  as  in  their  judg* 
mant  will  render  such  property  meet  widely  and  substantially  beneficial 
to  tfm  intereata  ^  mankind.  Thia  dcTiae  doea  not  dealgnato  any  benofi* 
r,  bnt^  on  the  contrary,  leavaa  It  to  the  diacratioB  of  the  trusteea 
ar  not  they  will  oonvey  or  not  to  the  ocrporation.  Hence  there 
la  Bot^  and  cannot  be^  any  peraon,  natural  or  artificial^  who  ia,  or  will 
baooaae,  ontitlad  to  the  execution  of  the  truat  in  hia  faror. 

fkmn^  Will  Oovraiiriiio  Lawfvl  .ahd  Uvlawvul.  —  Whan  acme  of  the 
of  a  will  are  legal  and  othara  Illegal,  If  they  are  ao  connected  aa  to 
itato  an  ontira  acheme,  ao  that  the  praaamad  wiahaa  of  the  teatator 
would  be  defeated  if  one  portion  waa  retained  and  other  portiona  rejected, 
ar  If  manifeat  injnatica  would  raanit  from  anch  conatmction  to  the  bene* 
ioiarisob  or  soma  of  them,  then  all  the  tmata  mnat  be  oonalderad  together* 
aad  all  B»at  be  held  illegal  and  moat  islL 

WiUB.  ^Iv  OoBBTBUiKO  ▲  WiUL^  the  oottrt  can  only  aid  the  testotor'a  in* 
tant  and  pnrpoaa.    It  cannot  deriaa  a  new  achama  or  make  a  new  will 

DBVBOi  Of  Tbubt  Void  bboausb  Ho  BsirBnaiABT  n  DauoirATBD  In  tba 
win  aaanot  be  made  valid  bj  the  daaignation  of  a  beneficiary  bj  the 
In  pnranaBce  of  a  diacretion  Tceted  In  tham  bj  the  will. 
FowBi^  to  be  valid  in  the  atato  of  New  Yorkt  B»at  dasignato  aomo 
or  a  elaaa  of  peraona,  other  than  the  grantee  of  the  power,  aa  ito 
•bjacfc^  and  It  mnat  bo  axerciaed  for  the  sole  benefit  of  taoh 
baoefleiary,  and  ita  axaontion  araat  be  compellable  in  equity*    A 
aBfarcaabIa  truat  power  la  an  imposaibility  under  onr  lawa,  nnlan^  by  tho 


488  TiLDM  «.  Obbut.  [}Tew  Toik, 


fautnimeni  «reatiiig  it|  11  ii  ezprtidy  mad*  to  dtpond  for  iti  eztoatuB 

OB  the  will  of  th«  gn^nfefb 
Wnu.  —  Fob  thb  PusFora  or  ABomrAnmro  «■■  Xhraiob'i  IiffBraoi, 

the  whole  will  mnet  be  ooneiderej^  iMindiog  the  promieoi  adaittod  t» 

boToid. 
Tsvam.  — Air  Entobovaslb  Tbvr  n  ene  a  wUeh  eem  penoe  crdHiif 

penona  hae  a  right  to  all  or  a  |»art  of  a  deeignated  tend,  ind  ca  4b- 

mand  iti  eonTeyaaoe  to  them,  and  in  eaae  aiioh  diwnand  ia  nioMd,  nay 

•ae  the  tmateea  in  a  eoart  of  aqnity,  and  oempel  eompBinta  villi  lU 

demand. 

James  C.  Carter^  DanM  Q.  BMinB^  md  Oearg$  F.  Omttock, 
for  the  appellants. 

Joseph  H.  Chooite,  SmUh  it.  Weed^  WSOiam  V.  JZoim,  IMm 
MeCurdyy  and  Lyman  D.  Breweter^  for  the  respondeni 

Bbown,  J.  Samuel  J.  Tilden  died  in  Augaet,  1886,  leafing 
A  last  will  and  testament  dated  in  April,  1884.  He  left  BMh 
viving  him,  as  his  only  next  of  kin  and  heirs  at  law,  one  niter, 
two  nephews,  one  of  whom  is  the  plaintiff  io  this  aetion,  sod 
four  nieces. 

The  defendants,  Bigelow,  Oreen,  and  Smith,  were  by  the  will 
appointed  the  executors  thereof  and  trustees  of  tiie  tnuti 
therein  created,  and  the  will  having  been  duly  admitted  to 
probate  in  October,  1886,  they  immediately  qualified  and  en- 
tered upon  the  discharge  of  their  duties  as  suoh. 

This  action  was  brought  to  obtain  a  construction  of  the  will. 
By  the  complaint,  the  thirty*third,  thirty-fourih,  and  thirtj- 
fifth  articles  were  assailed  as  being  invalid,  but  upon  the  trial 
no  question  was  raised  as  to  the  two  first  named,  and  nodete^ 
mination  in  respect  thereto  was  made. 

The  supreme  court  held  that  the  efleci  of  the  thirtj-fiiUi 
and  thirty-ninth  articles  of  the  will  was  to  create  one  general 
trust  for  charitable  purposes,  embracing  the  entire  residua^ 
estate,  and  vested  in  the  trustees  a  discretion  with  respect  to 
the  disposition  of  such  estate  by  them;  that  the  testator  did 
not  intend  to  and  did  not  confer  upon  any  person  er  personi 
any  enforceable  right  to  any  portion  of  said  residuary  estate, 
and  did  not  designate  any  beneficiary  who  was  or  would  be 
entitled  to  demand  the  execution  of  the  trust  in  his  or  its  be- 
half, and  declared  the  provision  of  the  will  relating  to  the  die* 
posal  of  the  residuary  estate,  for  such  reasons,  illegal  and  void. 

It  is  essential  to  a  proper  understanding  of  the  will  to  reed 
the  two  articles  above  named  togetheri  and  they  are  here  quoted, 
the  last  being  placed  first 
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'*  Thiit j-nloih.  I  hereby  dense  and  bequeath  to  my  eaid 
exeeoton  and  InieteeB,  and  to  their  BooceBSors  in  the  trust 
beieby  created,  and  to  the  enryivors  or  survivor  of  them,  ail 
the  net,  reeidne,  and  remainder  of  all  the  property,  real  and 
personal,  of  whatever  name  or  nature,  and  wheresoever  situ- 
ited,  of  whieh  I  may  be  seised  or  possessed,  or  to  which  I  may 
be  entitled  at  the  time  of  my  decease,  which  may  remain  after 
betitoting  the  several  trusts  fcNr  the  benefit  of  specific  persons; 
and  after  making  provision  for  the  specific  bequests  and  ob* 
jeets  M  herein  directed,  to  have  and  to  hold  the  same  unto  my 
said  executors  and  tmstees,  and  to  their  successors  in  the 
tmsi  hereby  created,  and  the  survivors  or  survivor  of  them  in 
tniflt,  to  possess,  hold,  manage,  and  take  care  of  the  same 
during  a  period  not  exceeding  two  lives  in  being;  that  is  to 
laj,  the  lives  of  my  niece  Ruby  B.  Tilden,  and  my  grand- 
niece  Susie  Whittlesey,  and  until  the  decease  of  the  survivor 
of  the  said  two  persons,  and  after  deducting  all  necessary  and 
proper  expenses,  to  apply  the  same  and  the  proceeds  thereof 
to  the  objects  and  purposes  mentioned  in  this  my  will/' 

''Thirty-fifth.  I  request  my  said  executors  and  trustees  to 
obtain,  as  speedily  as  possible,  from  the  legislature  an  aoi  of 
ineorporation  of  an  institution  to  be  known  as  the  ^Tilden 
Tnut,'  with  capacity  to  establish  and  maintain  a  free  library 
and  reading-room  in  the  eity  of  New  York,  and  to  promote 
SQcfa  scientific  and  educational  objects  as  my  said  executors 
and  trustees  may  more  particularly  designate.  Such  oorpo- 
ratioQ  shall  have  not  less  than  five  trustees,  with  power  to  fill 
▼aeancies  in  their  number;  and  in  ease  said  institution  shall 
be  incorporated  in  a  form  and  manner  satisfactory  to  my  said 
executors  and  trustees  during  the  lifetime  of  the  survivor  of 
the  two  lives  in  being  upon  which  the  trust  of  my  general  es- 
tate herein  oreated  is  limited,  to  wit,  the  lives  of  Ruby  8. 
TDden  and  Susie  Whittlesey,  I  hereby  authorise  my  said  exec- 
Titors  and  trustees  to  organize  the  said  corporation,  designate 
the  first  trustees  thereof,  and  to  convey  or  apply  to  the  use  of 
the  same  the  rest,  residue,  and  remainder  of  all  my  real  and 
personal  estate  not  specifically  disposed  of  by  this  instrument, 
or  80  much  thereof  as  they  may  deem  expedient,  but  subject, 
oevertheless,  to  the  special  trusts  herein  directed  to  be  consti- 
tuted fiir  particular  persons,  and  to  the  obligations  to  make 
sod  keep  good  the  said  special  trusts,  provided  that  the  said 
eorporation  shall  be  authorized  by  law  to  assume  the  obliga- 
tions.   But  in  case  such  institution  shall  not  be  so  incorpo- 
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rated  daring  the  lifetime  of  the  surviror  of  fiie  said  Ruby  & 
Tilden  and  Susie  Whittlesey,  or  if  for  any  cause  or  reaaoo  mj 
said  executors  and  trustees  shall  deem  it  inexpedient  to  coo« 
vey  the  said  rest,  residue,  and  remainder,  or  any  part  thereof 
or  to  apply  the  same  or  any  part  thereof  to  said  institutioQ,  I 
authorize  my  said  executors  and  trustees  to  apply  the  rest, 
residue,  and  remainder  of  my  property,  real  and  personal, 
after  making  good  the  said  special  trusts  herein  directed  to  bo 
constituted,  or  such  portion  thereof  as  they  may  not  deem  it  ex- 
pedient to  apply  to  its  use,  to  such  charitable,  educational,  ^nd 
scientific  purposes  as  in  the  judgment  of  my  said  exoooton 
and  trustees  will  render  the  said  rest,  residue,  and  remainder 
of  my  property  most  widely  and  substantially  beneficial  to  the 
interests  of  mankind." 

On  March  26,  1887,  subsequent  to  the  commencement  of 
this  action,  the  legislature  passed  an  act  incorporating  the 
Tilden  Trust,  and  authorizing  it  to  establish  and  maintain  a 
free  library  and  reading-room  in  the  city  of  New  York.  The 
institution  was  organized,  and  the  executors  and  trustees  made 
to  it  a  conveyance  of  the  residuary  estate,  and  the  oonTBjance 
was  formally  accepted  by  the  trustees  thereof. 

The  law  is  settled  in  this  state  that  a  certain  designated 
beneficiary  is  essential  to  the  creation  of  a  valid  trust 

The  remark  of  Judge  Wright  in  Levy  v.  Levy^  33  N.  Y.  107, 
that  ^  if  there  is  a  single  postulate  of  the  common  law  estab- 
lished by  an  unbroken  line  of  decisions,  it  is,  that  a  trust  without 
a  certain  beneficiary  who  can  claim  its  enforcement  is  void," 
has  been  repeated  and  reiterated  by  recent  decisioiis  of  thii 
court:  Priehard  v.  Thompson,  95  N.  Y.  76;  47  Am.  Bep.  9; 
HoUand  v.  Alcocl,  108  N.  Y.  812;  2  Am.  St  Bep.  420;  Read 
y.  WiUiams,  125  N.  Y.  560;  21  Am.  St  Rep.  748;  and  the  ob- 
jection is  not  obviated  by  the  existence  of  a  power  in  the  trus- 
tees to  select  a  beneficiary,  unless  the  olass  of  persons  in  whoss 
favor  the  power  may  be  exercised  has  been  designated  by  the 
testator  with  such  certainty  that  the  court  oan  ascertain  who 
were  the  objects  of  the  power. 

The  equitable  rule  that  prevailed  in  the  English  court  of 
•chancery,  known  as  the  cy-pree  doctrine,  and  which  was  applied 
to  uphold  gifts  for  charitable  purposes  when  no  beneficiary 
was  named,  has  no  place  in  the  jurisprudence  of  thie  state: 
Holmee  v.  Mead,  62  N.  Y.  386;  HoUand  t.  Alcoek,  108  N.  T. 
312;  2  Am.  St  Rep.  420. 

If  the  Tilden  Trust  is  but  one  of  the  beneficiaries  which  the 
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tnisteei  may  leleot  as  an  object  of  the  teBtator's  boanty,  then 
it  is  clear  and  conceded  by  the  appellants  that  the  power  con* 
ferred  by  the  will  npon  the  executore  is  void  for  indefiniteneee 
and  oncertainty  in  objects  and  purposes.  The  range  of  selec- 
tion is  Qnlimited*  It  is  not  confined  to  charitable  institutions 
of  this  state  or  of  the  United  States,  but  embraces  the  whole 
world.  Nothing  could  be  more  indefinite  or  uncertain,  and 
bro&der  and  more  unfimited  power  could  not  be  conferred,  than 
to  apply  the  estate  to  ''such  charitable,  educational,  and  scien- 
tific purposes  as  in  the  judgment  of  my  executors  will  render 
said  residue  of  my  property  most  widely  and  substantially 
beneficial  (o  mankind." 

"A  charitable  use,  where  neither  law  or  public  policy  for- 
bids, may  be  applied  to  almost  anything  that  tends  to  promote 
the  well-doing  and  well-being  of  social  man '':  Perry  on  Trusts, 
sec  687. 

Unless,  therefore,  within  the  rules  which  control  courts  in 
the  construction  of  wills,  we  can  separate  the  provision  in 
nference  to  the  Tilden  Trust  from  the  general  direction  as  to 
the  disposition  of  the  testator's  residuary  estate,  contained  in 
the  last  clause  of  the  thirty-fifth  article,  and  find  therein  that 
a  preferential  right  to  some  or  all  of  such  estate  is  given  to 
that  mstitution  when  incorporated,  and  one  which  the  court  at 
the  suit  of  said  institution  could  enforce  within  the  two  lives 
which  Hmit  the  trust,  we  must,  within  the  principle  of  the 
eases  dted,  declare  such  provisions  of  the  will  invalid,  and 
affirm  the  judgment  of  the  supreme  court  The  appellants 
ehdm  that  the  power  conferred  upon  the  executors  to  endow 
the  TUden  Trust  may  be  upheld,  independent  of  the  invalidity 
of  the  power  given  to  apply  the  estate  to  such  charities  as 
would  meet  widely  benefit  mankind. 

The  proposition  is,  that  by  the  thirty-fifth  article  the  testator 
made  two  distinct  alternative  provisions  for  the  disposition  of 
his  residuary  estate,  — one  primary,  for  the  incorporation  and 
endoirment  of  the  Tilden  Trust;  the  other  ulterior,  and  to  be 
efiiectual  only  in  case  the  executors  deemed  it  inexpedient  to 
Apply  the  residue  to  that  corporation;  and  it  is  claimed  that 
this  provision  of  the  will  constitutes  a  trust  to  be  executed  for 
the  benefit  of  the  Tilden  Tmst,  or  confers  upon  the  trustees  a 
power  in  trust,  or  that  it  constitutes  a  gift  in  the  nature  of  an 
executory  devise. 

The  latter  proposition  rests  upon  the  assumption  that  there 
IS  by  the  will  a  primary  gift,  complete  and  perfect  in  itself,  to 
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the  TUden  Trust  tbat  yetts  the  tifle  Id  thftt  oorporation  boflM* 
diately  upon  its  oreatioo. 

That  a  ralid  deyise  or  beqnast  may  be  limited  to  a  corpo- 
ration to  be  created  after  the  death  of  the  testator,  provided  it 
is  called  into  being  within  the  time  allowed  for  the  Ywiiiig  of 
ftiture  eetates,  is  not  denied:  Perry  on  Trusts,  p.  872,  sec  786. 

That  question  was  decided  in  Inglia  y.  7}rmtee$  of  the  SaSanf 
Snug  Harbour^  8  Pet  99,  and  in  BurriU  y.  Boardnum,  48  N.  Y. 
254;  8  Am.  Rep.  694. 

In  those  easeSi  the  gift  was  treated  as  in  the  nature  of  sn 
executory  devise,  dependent  upon  the  incorporation  of  the  ii^ 
stitution  contemplated  by  the  will,  and  which  would  vest  upon 
the  occurrence  of  that  eyent 

But  in  view  of  the  language  of  the  will  before  os,  that  prepo- 
sition cannot  be  maintained  here. 

By  an  executory  devise,  a  freehold  was  limited  to  oommenee 
in  the  future,  and  needed  no  particular  estate  to  si^port  it 
It  arose  upon  the  happening  of  a  specified  eyeni,  and  the  fee 
descended  to  the  heir  at  law  until  the  eontingeney  happened. 
By  our  Revised  Statutes,  executory  devises  are  abolished,  and 
expectant  estates  are  substituted  in  their  place,  and  such  es- 
tates, when  the  contingency  happens  upon  which  they  are 
limited,  vest  by  force  of  the  instrument  creating  them,  and 
this  right  in  the  expectant  cannot  be  defeated  by  any  peteon. 
But  the  testator  here  intended  not  to  create  such  an  estate. 
The  Tilden  Trust  takes  nothing  by  virtue  of  the  will.  The 
residuary  estate  is  yested  in  the  trustees,  or  intended  to  be,  and 
it  is  solely  by  their  action  that  it  is  to  beoome  vested  in  the 
Tilden  Trust. 

It  is  only  in  case  that  the  executors  deem  it  expedient  so  to 
do  that  they  are  to  convey  the  whole  or  any  part  of  the  res- 
due  to  the  Tilden  Trust  Whether  that  corporation  should 
take  anything  rested  wholly  in  the  discretion  of  the  executors, 
as  the  expediency  or  inexpediency  of  an  act  is  always  a  mat- 
ter of  pure  discretion:  2  Perry  on  Trusts,  sees.  506, 607. 

Every  expression  used  in  the  will  indicates  the  beetowal  of 
complete  discretionary  power  to  convey  or  not  to  convey,  and 
the  creation  and  bestowal  of  such  a  power  in  the  executors  is 
wholly  opposed  to  and  fatal  to  the  existence  of  an 
devise. 

In  this  respect  the  case  differs  from  those  cited. 

In  Inglis  v.  Sailortf  Snug  Harbour^  3  Pet.  99,  there 
trust  created,  no  discretion  vested  in  the  executor,  no  convey* 
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iiiee  to  be  made  after  the  testator's  deatb.  His  fntentfen  to 
pfe  hie  jxopdrtj  to  a  corporation  to  be  created  to  carry  out 
his  oiuuitable  pnrpoee  wae  clear.  Soch  was  the  fact  also  in 
BmiU  T.  Boardman,  48  N.  Y.  254;  8  Am.  Rep.  694. 

By  the  will  in  tbai  oaee,  the  property  was  given  directly  to 
the  corporation  whiob  tbe  testator  contemplated  should  be 
WMted  after  bis  death*  No  trust  was  created,  and  no  discre- 
tioD  was  bestowed  upon  the  executors  to  determine  whether 
the  eotporation  should  or  should  not  have  it 

Oooe  created,  the  property  by  finrce  of  the  will  vested  in  tho 
eorporatioB.  The  only  similarity  between  that  case  and  this 
ill  that  the  tnistees  there,  as  here,  were  directed  to  apply  to 
the  legislature  for  an  act  of  incorporation*  In  case  the  legis- 
tare  lefiised  to  grant  a  liberal  charter,  then  the  trustees  were 
directed  to  pay  over  the  estate  to  the  government  of  the  United 
Statea. 

But  no  discretion  was  given  to  the  executors  to  determine 
QpoB  any  event  whether  or  not  the  corporation  once  created 
•hould  take  the  property. 

"Nothing^*'  said  Chief  Justice  Church,  ^oan  be  more  cer^ 
tain  than  that  the  testator  designed  that  the  title  to  the  funds 
Of  property  in  the  possession  of  the  trustees  or  elsewhere, 
which  was  included  in  the  residuary  clause,  should  vest  in 
the  corporation  immediately  upon  its  creation.  ....  An  ap- 
plication was  to  be  made  to  the  legislature,  after  the  testator's 
death,  fiur  a  charter.     If  obtained,  the  bequest  would  take 

eflect;  if  noi|  it  would  go  to  the  ulterior  donee If  the 

corporation  applied  for  and  granted  should  not  be  liberal  and 
in  aooerdance  with  the  provisions  of  the  will,  the  ulterior 
donee  or  next  of  kin  could  challenge  its  ri^t  to  take  the  be- 
qoest  It  would  then  become  a  judicial  question.''  So,  clearly, 
iw  qnestion  in  that  case  was  left  to  the  judgment  of  the  true* 
teea.  They  were  not  to  determine  even  whether  the  charter 
waa  a  liberal  one.  That  was  a  question  for  the  court  that 
eoold  have  been  decided  in  any  contest  over  the  pri^rty  be- 
tween the  corporation  and  the  next  of  kin  or  ulterior  donee. 
A  discretionary  power  in  executors  or  trustees  was  not,  there* 
fete,  an  element  in  the  Burrill  case.  Not  so  here.  Here  we 
ha?€  the  unlimited  authority  delegated  to  the  executors  to 
withheld  the  entire  property  from  the  corporation  if  they 
choose  so  to  da  There  the  corporation  once  created  was  vested 
immediately  by  force  of  the  will  with  the  titie  to  the  property. 
Here,  although  the  corporation  may  be  created  in  a  form  and 
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manner  satisfAotory  io  the  iniBieeSi  it  takes  nothingi  udM 
the  exeoutorsi  considering  every  cause  and  reasoni  deem  it  ex- 
pedient to  convey  to  it  some  or  all  of  the  residuary  estsia 

In  the  Burrill  case  the  testator  made  a  direct  gift  to  s  di» 
ignated  beneficiaryi  the  Roosevelt  HospitaL  In  this  cue  Mr. 
Tilden  gave  nothing  to  the  Tilden  Trust,  but  simply  iatbo^ 
ized  his  executors  to  endow  it|  if^  in  their  judgment  and  diaei^ 
tion,  they  should  deem  it  expedient  Moreover,  after  creating 
numerous  special  trustai  and  setting  apart  portions  of  his  ml 
estate  for  such  several  special  trust  funds,  the  testator,  by  the 
thirty-ninth  article  of  the  will,  gives  the  whole  of  the  reeidoaiy 
estate  to  his  executors,  in  trust,  for  the  purposes  mentioned  in 
the  thirty-fifth  article,  bestowlDg  upon  them,  so  far  as  Isngoage 
could  do  so,  the  title  to  all  the  property  to  be  held  sad  poe- 
sessed  during  the  lives  of  his  niece  Ruby  S.  Tilden,  and  hii 
grandniece  Susie  Whittlesey,  and  which  he  denominated  the 
''general  trusf  of  his  estate.  He  clearly  intended  bjthii 
provision  to  create  an  active  trust  in  his  whole  residuary  ee- 
tato,  and  to  give  to  his  executo]:s  a  discretionary  power  to  give 
such  part  of  it  as  they  deemed  expedient  to  the  Tilden  Tmit, 
or  to  withhold  all  from  it.  Having  intended  to  convey,  eo  bx 
as  he  was  able  to  do,  the  title  to  his  whole  estate  to  troiteeii 
nothing  was  left  that  could  be  the  subject  of  a  gift  to  the  Til- 
den Trust 

We  come,  therefore,  to  the  consideration  of  the  qneetios 
whether  the  thirty-fifth  article  can  be  upheld  as  constitating  a 
separate  trust  or  power  in  trust  for  the  benefit  <tf  the  Tilden 
Trust 

The  afiirmative  of  this  question  can  be  maintained  only  bj 
considering  the  direction  to'convey  to  the  Tilden  Trust  ae  a 
power  separate  by  itself  and  distinct  and  independent  from 
the  power  to  convey  to  such  charitable  purposes  as  in  the 
judgment  of  the  trustees  would  be  most  widely  and  sabatan- 
tially  beneficial  to  mankind. 

The  latter  provision  is  eliminated  firom  the  will  altogether 
by  the  appellante,  and  then  the  instrument  is  ooostmed  ae  if 
the  eliminated  provision  had  never  existed. 

The  appellante  invoke  the  aid  of  the  prindple,  that  where 
several  trusto  are  created  by  a  will  which  are  independent  of 
each  other,  and  each  complete  in  itself  some  of  which  an  law- 
ful and  others  unlawful,  and  which  may  be  separated  from 
each  other,  the  illegal  truste  may  be  cut  off  and  the  legal  eoee 
permitted  to  stand. 
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This  rale  is  of  frequent  application  io  the  eonstractioii  of 
wills,  bat  it  can  be  applied  only  in  aid  and  asaistance  of  the 
manilest  inteat  of  the  testator,  and  never  where  it  would  lead 
to  a  result  contrary  to  the  purpose  of  the  will,  or  work  injos* 
tioe  among  the  beneficiaries,  <«  defeat  the  testator's  sehame 
for  the  disposal  of  his  property. 

The  rale  as  ai){)lied  in  all  reported  eases  reoogniies  fUa  Hm* 
itatioD,  that  when  some  of  the  trusts  in  a  will  are  legal  and 
some  illegal,  if  they  are  so  connected  together  as  to  constitute 
an  entire  scheme,  so  that  the  presumed  wishes  of  the  testator 
lould  be  defeated  if  one  portion  was  retained  and  other  por- 
tions lejeeted,  or  if  manifest  injustice  would  result  from  snob 
ooostniction  to  the  beneficiaries,  or  some  of  them,  then  all  the 
trusts  most  be  construed  together,  and  all  must  be  held  illegal 
and  iniist  fall:  Manice  v.  Manice,  48  N.  Y.  803;  Van  Sehuyver 
r.Mdfwd,  S9  N.  Y.  426;  Knox  y.  Jones,  47  N.  Y.  889;  Bono- 
aai.  WM,  98  N.  Y.  460;  Konnsdy  y.  Hoy,  106  N.  Y.  186. 

The  cases  dted  fidrly  illustrate  the  practical  application  of 
ttus  rale  by  the  courts. 

Id  £fu»  Y.  Jon€9, 47  N.  Y.  889,  the  testator  created  one  trust 
to  leorife  and  pay  over  the  income  of  his  estate  to  his  brother 
ftr  his  life  and  then  to  his  sisters,  with  cross-limitations  over 
as  between  them,  remainder  to  the  children  of  his  sister  Geor- 
(iana,  and  in  default  of  children  to  Columbia  College.    Thia 
court  held  the  whole  trust  invalid,  and  refused  to  sustain  the 
provision  in  bdialf  of  the  testator's  brother,  on  the  ground  that 
there  was  but  a  single  trust  which  provided  for  all  the  bene* 
Uaries,  and  that  they  were  all  embraced  in  a  common  pur- 
pose; that  the  several  provisions  of  a  single  trust  could  not 
hs  sewed,  and  those  that  violated  the  statute  against  perpe* 
ioitieB  dropped  and  the  others  sustained.    In  Van  Sehuyver  v« 
iNM,  69  N.  Y.  426,  a  gift  to  the  testator's  wife  of  the  rents 
Md  income  and  profits  of  the  estate  during  life  was  upheld 
ttd  dedaiM  to  be  valid,  although  the  devise  over  might  be 
^d  on  the  ground  that  the  g^ft  to  the  wife  was  separate  and 
distioet  from  the  other  provision  of  the  will,  and  had  no  effect 
bqrood  her  life,  or  upon  the  ultimate  disposition  of  the  estate. 
In  Benedict  v.  Wehb,  98  N.  Y.  460,  the  testator  created  sep- 
vate  trusts  in  two  thirds  of  his  estate  for  the  benefit  of  hia 
fimr  children.    Three  of  the  trusts  were  held  to  be  valid  and 
one  invalid,  on  the  ground  that  the  trust  term  tranqpressed  the 
•tatotSL    But  the  court  refused  to  sustain  the  valid  trusts,  on 
the  ground  that  to  do  so  would  defeat  the  intention  of  th# 
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testator  in  Hm  disposition  of  his  property^  and  work  injiiiSoo 
amoug  the  beneficiaries^  by  permitting  three  of  the  childreD  to 
take  under  their  reapecti^e  trusts,  and  also  as  heirs  at  law  ia 
the  one  fourth  as  to  which  the  trust  was  declared  invalid. 

The  result  of  tiiese  and  all  other  cases  is,  that  in  apfdybg 
the  rule  invoked  by  the  appellants,  which  permits  unlawfal 
truaCa  to  be  eUminatad  from  the  will,  and  those  that  an  law* 
ful  to  be  enforced,  we  must  not  violate  the  intention  of  the 
testator,  or  destroy  the  scheme  thai  he  has  created  for  the  di^ 
position  of  his  property* 

We  may  enforce  and  effectuate  his  will  and  give  Mefbol 
to  his  intent,  provided  it  does  not  violate  any  cardinal  nik  <tf 
law,  but  we  cannot  make  a  new  will,  or  build  up  a  scheme  for 
the  purpose  of  carrying  out  what  might  be  thought  waf  or 
would  be  in  accordance  with  his  wishes. 

At  the  threshold  of  every  suit  for  the  construction  of  a  will 
lies  the  rule  that  the  court  must  give  such  construction  to  its 
provisions  as  will  effectuate  the  general  intent  of  the  testator 
as  expressed  in  the  whole  instrument  It  may  transpose  words 
and  phrases,  and  read  its  provisions  in  an  order  different  from 
that  in  which  they  appear  in  the  instrument,  insert  or  Isais 
out  provisions  if  necessary,  but  only  in  aid  of  the  tastator'i  in* 
tent  and  purpose,  —  never  to  devise  a  new  scheme  or  to  maks 
anew  wilL 

The  fSEict  that  the  executors  of  the  will  allied  to  the  lip» 
lature  and  procured  the  incorporation  of  the  Tilden  Trust  in  a 
form  and  manner  satisfactory  to  themselves,  and  have  deemed 
it  expedient  to  convey  to  it  the  whole  residuary  estate,  and 
have  executed  a  conveyance  thereof  is  not  a  matter  for  eon* 
sideration  in  this  connection.  This  point  was  oonsidmedifi 
Holland  v.  Aleock,  108  N.  Y.  812>  2  Am.  St  Bep.  420,  and  ia 
Read  v.  WiUiam$,  125  N.  Y.  660,  21  Am.  St  Bep.  748;  and  it 
was  held  that  the  validity  of  the  power  depended  apon  its  na* 
ture,  and  net  on  its  execution*  In  the  latter  case,  tke  tootator 
bequeathed  the  residue  of  his  eetate  ^  to  such  charitable  insti- 
tutions, and  in  such  proportion,  ae  my  executors,  by  and  with 
the  advice  of  my  friend  Rev.  John  Hall,  D.  D^  shall  ebooes 
and  designate."  And  prior  to  the  commencement  of  the  ac- 
tion, the  executors,  with  the  advice  of  Dr.  Hall,  made  a  writ- 
ten choice  and  designation  of  certain  incorporated  institutions 
existing  under  the  laws  of  this  state,  among  whom  they  di- 
rected the  residuary  estate  to  be  divided.  The  fact  of  selection 
was  not  deemed  material,  and  the  will  was  declared  invalid. 
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TIm  i%hli  ol  hoii«  ead  next  of  kin  csist  voder  the  statutes 
of  deieeat  asd  dietribettoo,  and  veet  immediately  upon  the 
dttth  ef  the  teatator. 

If  the  tniet  or  power  attempted  to  be  created  by  the  will,  or 
the  dispoBition  therein  made,  is  valid,  their  rights  are  subject 
to  it,  bat  if  invalid,  they  immediately  become  entitled  to  the 
ffopertf.  Hence  the  existence  of  a  valid  trust  is  essential  to 
ooe  claiming  as  trustee  to  withhold  the  property  from  the  heir 
or  next  of  kin.  What  a  trustee  or  donee  of  a  power  may  do 
beoomeSy  therefore,  immaterial.  What  he  does  must  be  done 
onder  a  valid  power,  or  the  act  is  unlawfuL  If  the  power  ex- 
eraieed  is  unauthorised,  the  act  is  of  no  force  or  validity.  In 
iiioh  case  there  is  no  trust  or  power.  There  is  nothing  but  an 
tinauthorixed  act,  ineffeotual  for  any  purpose. 

It  IS  not  deemed  material  to  the  decision  of  the  question 
nov  under  oonsideratioa  whether  the  provisions  of  the  will 
idatiDg  to  the  residnary  estate  are  regarded  as  eonstituting  a 
tnut  or  a  power  in  trust,  except  so  £ar  as  that  £Bict  may  be  in- 
dintive  of  tiie  testator's  intention. 

If  there  was  a  tmsti  then  the  executors  took  title  to  the 
KMidaary  estate,  but  if  there  is  oreated  a  valid  power  in  trust, 
it  will  be  executed  with  substantially  the  same  effect  as  if  the 
will  created  a  tniet  estate.  But  section  58  of  the  statute  of 
MS  sad  trusts,  whioh  declares  that  when  an  express  trust  is 
cnOed  for  any  purpose  not  enumerated  in  the  foregoing  sec- 
tions, no  estate  shall  vest  in  the  trustees,  but  the  trust,  if 
dinetiiig  the  performanoe  of  an  act  which  may  be  lawfully 
poffamed  under  a  power,  should  be  valid  as  a  power  in  trust, 
V  sol,  of  course,  soseeptible  of  ttie  construction  that  a  trust 
bindid,  beoauee  in  eonfliet  with  some  cardinal  rule  of  law 
^ndd  be  upheld  as  a  power. 

Kveiy  trust  neoessarily  inelndee  a  poww.    There  is  always 

nnthing  to  be  done  to  the  trust  pvoperiyf  and  the  trustee  is 

tapowered  to  do  it;  and  if  the  trust  is  invalid  because  Ae 

power  to  diqMBe  of  the  property  is  aot  one  that  the  law  recog- 

nites,  it  eaonot  be  upheld  as  a  power  in  trust    The  rules  ap- 

piioaUs  to  the  exeoutaein  of  trusts  in  this  respect  are  equally 

AfflieaUe  to  the  executien  of  powers;  andasitisof  noparticu- 

hr  importeiiee  in  this  ease  in  whom  the  title  to  the  residuary 

^•tate  is  vested,  it  k  not  material  to  the  decision  whether  the 

JvorisiiHis  of  the  will  are  examined  as  a  trust  or  as  a  power  in 

tmii    The  purpose  of  the  trust  is  lawful,   and   personal 

pnpsrty,  which  constitutes  the  greater  part  of  the  testator's 
Aa.  sl  Sip.,  you  xxvn.  -  82 
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attate,  was  a  proper  iabjeot  of  the  tmet  that  the  testator  in* 
tendedi  and  if  it  is  inTalidi  it  is  because  the  power  confoned 
OD  the  trustees  for  the  disposal  of  the  estate  is  so  nncerUio 
and  indefinite  that  its  execution  cannot  be  controlled  or  en- 
forced by  the  courts. 

In  Priehard  y.  Thompsm^  96  N.  Y.  76,  47  Am.  Rep.  9,  the 
legal  title  to  the  fund  was  vested  in  the  executors  in  trosL  In 
Bead  y.  Wittiams,  125  N.  Y.  660,  21  Am.  8t  Bep.  748,  the 
executors  were  given  a  power  in  trust  But  the  court  said  tbeie 
was  in  that  respect  no  legal  dstinctioui  and  the  power  in  the 
latter,  as  the  trust  in  the  former,  case  was  declared  inralid. 

But  the  nature  of  the  estate  which  the  testator  intended  to 
convey  to  his  trustees,  and  the  nature  of  the  power  intended 
to  be  delegated  to  them,  is  of  importance  in  ascertaining  his 
intent,  and  determining  what  was  the  scheme  that  he  had  for 
the  disposal  of  his  property*    By  our  Revised  Statutes  (vol  1, 
p.  783),  powers  as  they  existed  by  the  common  law  were 
abolished,  and  thereafter  their  creation,  construction,  and  eze- 
eution  were  to  be  governed  by  statute.    They  are  classified  afl 
general  and  special,  beneficial  and  in  trust.     A  beneficial 
power  is  one  that  has  for  its  object  the  grantee  of  the  power, 
and  is  executed  solely  for  his  benefit:  Sec.  79.    Trust  powers, 
on  the  other  hand,  have  for  their  object  persons  other  than  the 
grantee,  and  are  executed  solely  for  the  benefit  of  such  other 
persons:  Sees.  94, 96.    Trust  powers  are  imperative,  and  their 
performance  may  be  compelled  in  equity,  unless  tlieir  ezeco* 
tion  or  non«execution  is  made  expressly  to  depend  on  the  will 
of  the  grantee:  Sec.  96.    And  a  trust  power  does  not  cease  to 
be  imperative  where  the  grantee  of  the  power  has  the  right  of 
•election  among  a  class  of  objects:  Sec.  97.    And  sections  100 
and  101  make  provision  for  the  execution  by  a  court  of  eqoitj 
of  trust  powers  where  the  trustee  dice,  or  where  the  testator 
has  created  a  valid  powcTi  but  has  omitted  to  designate  a  pe^ 
son  to  execute  it    A  trust  power,  to  be  valid,  therefore,  moat 
designate  some  person  or  class  of  persons,  other  than  the  gran- 
tee of  the  power,  as  its  objects,  and  it  must  be  exercised  for 
the  sole  benefit  of  such  designated  beneficiary,  and  itsexecntion 
may  be  compelled  in  equity.    A  non-enforceable  trust  power 
is  an  impossibility  under  oar  law,  unless,  by  the  instrument 
creating  it,  it  is  expressly  made  to  depend  for  its  execution  oa 
the  will  of  the  grantee. 

In  every  case  where  the  trust  is  valid  as  a  power,  the  landa 
to  wbieh  the  trust  relates  remain  in  or  descend  to  the  persona 
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•UierwiM  entitled,  eatjeot  to  the  exeeotion  of  the  trost  as  a 
power:  1  Rev.  State.,  p.  729,  eec.  69. 

Bdbfe  applying  theee  rales  to  the  eaee  before  us,  our  daty 
k  to  aeoertain  the  testator's  intent  from  an  inspection  of  the 
win,  and  for  this  purpose  we  must  read  the  whole  instrument, 
ioeloding  the  provisions  admitted  to  be  void.  Those  provisions, 
fivmgh  ineffectual  to  dispose  of  the  property,  cannot  be  oblit« 
inted  when  examining  it  for  the  purpose  of  ascertaining  the 
teitator's  intention:  Van  Kleech  v.  Dutch  Churchy  20  Wend. 
467;  Bah  v.  Grmier,  56  N.  Y.  220. 

The  prominent  fact  in  the  testator's  will  is,  that  he  intended 
to  give  his  property  to  charity.    He  intended  that  none  of  his 
Ittin  or  next  of  kin  should  take  any  of  it,  except  such  as  he 
gave  to  them  through  the  several  special  trusts  that  he  created 
far  thdr  benefit.    He  emphasised  this  purpose  in  the  last  ar- 
ticle of  his  will  by  providing  that  any  of  them  who  should 
inititato  or  share  in  any  proceeding  to  oppose  the  probate  of 
tbo  wfll,  or  to  impeach,  impair,  or  to  set  aside  or  invalidate 
any  of  its  provisionB,  should  be  excluded  from  any  participa^ 
tion  in  the  estate,  and  the  portion  to  which  he  or  she  might 
otherwise  be  entitled  to  under  its  provisions  should  be  devoted 
to  flooh  eharitable  purposes  as  his  executors  should  designate. 
To  the  aeoomplishment  of  this  purpose,  he  intended  to  create 
a  trust,  and  doubtless  believed  that  he  created  a  valid  one. 
He  created  numerous  trusts  for  the  benefit  of  his  relatives  and 
br  the  ereation  of  other  libraries  and  reading-rooms.    These 
ho  denominated  ^special  truste.*'    In  the  thirty-ninth  article 
he  devised  and  bequeathed  to  his  executors,  and  "  to  their  suc- 
oeosofs  in  Che  trust  hereby  created,  and  to  the  survivor  and 
iorvifors  of  them,''  all  the  rest  and  residue  of  his  property, 
"to  have  and  to  hold  the  same  unto  my  said  executors  and 
trostees,  and  to  their  sucoessors  in  the  trust  hereby  created, 
• .  •  •  to  poeaesa,  hold,  and  manage  the  same''  during  the 
Hves  of  hia  nieoe  Ruby  8,  Tilden,  and  his  grandniece  Susie 
Whittlesey,  and  ^  to  apply  the  same  and  the  proceeds  thereof 
to  the  objects  and  purposes  mentioned  in  this  my  will."    He 
gave  to  hia  executora  the  power  to  collect  the  income  of  the 
whole  estate,  tiiat  which  was  set  apart  in  the  special  trusts, 
and  that  constituting  the  trust  of  the  residuary  estate.    The 
trust  of  the  residuary  estate  he  denominated  the  **  general 
trast**;  and  in  the  twenty-sixth  article  he  gives  direction  as  to 
the  disposition  of  the  surplus  income  '*  during  the  oontinuanoa 
of  the  tmal  ot  my  general  estate." 
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It  it  oImut,  iherefore,  that  the  teetator  iatwided  to  create  a 
tnist  of  bis  residuary  estate,  and  in  plain,  nneq^ivoeal  langiufe 
he  indicated  his  purpose  to  be  that  the  trustees  should  be 
rested  with  the  title  to  the  property  until  they  should  dlTest 
themselves  of  it  in  carrying  out  the  purposes  mentioned  in 
the  will,  and  which  are  to  be  found  in  the  thirty-fiflb  ar- 
ticle. Turning  to  this  article,  the  important  feature  is,  that 
the  power  there  given  to  the  trustees,  and  the  only  power  that 
oould  absolutely  effectuate  the  testator's  intent  to  devote  his 
property  to  charity,  was  an  imperative  one. 

There  is  no  discretion  to  be  exercised  upon  the  question 
whether  the  property  shall  go  to  charitable  purposes.  There 
is  no  act  involving  that  disposition  of  the  property  the  execUf 
tion  of  which  is  made  to  depend  on  the  will  of  the  trustees. 
.  Discretion  there  is  as  to  the  objects  of  the  charity,  but  none 
as  to  the  general  disposition  of  the  estate.  If  the  Tilden  Trust 
is  incorporated  in  a  form  and  manner  satisfactory  to  the  trus- 
tees, they  are  authorised  to  convey  to  that  institution  the  whde 
vesidae,  or  so  much  thereof  as  they  shall  deem  expedient,  aud 
if  for  any  cause  or  reascm  they  deem  it  inexpedient  to  endow 
that  institution  with  the  whole  or  any  part  of  the  residue,  tiien 
to  apply  the  same  or  such  part  as  they  do  not  apply  to  the  use 
of  the  Tilden  Trust  to  such  charitable  purposes  as  they  shall 
deem  most  widely  beneficial  to  mankind. 

The  object  and  purpose  in  this  scheme  of  the  testator  is, 
therefore,  a  devotion  of  his  estate  to  charity. 

Bat  it  is  said  that  the  Tilden  Trust  represents  an  intentioQ 
different  from  and  alternative  to  the  gift  to  the  charitaUe,  edu* 
eational,  and  sdentifie  purposes  mentioned  in  the  last  olause 
of  the  article;  that  the  authority  to  endow  it  that  is  vested 
in  the  trustees  is  a  primary  power,  and  the  power  to  devote  the 
estate  to  the  other  undefined  purposes  is  ulterior;  that  while 
the  latter  is  imperative  in  its  character,  the  former  is  discre- 
tionary wholly,  and  depends  for  its  execution  upon  the  will 
of  the  trustees,  and  that  each  power  stands  alone,  separate  and 
distinct  from  the  other,  and  the  power  to  endow  the  Tilden 
Trust  is  likened  to  a  power  of  appointment. 

Powers  of  appointment  are  so  oommon  in  testamentary  dis- 
positions of  property  that  no  citation  of  authority  is  neosssaij 
to  show  their  validity. 

Their  execution  may  depend  solely  upon  the  will  of  the 
donee  of  the  power,  and  they  are  recognised  as  valid  by  the 
ninety-sixth  section  of  the  statute  already  quoted*    *'  I  give  to 
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iflMk  forthtt  flf  017  wmSdvmtj  «iUtt  m  B  ikall,  witbiii  tii# 
MMmoI  flw  tumtw  «r  C  ud  D,  deaignata  and  ^^peinV 
1U0I1  k  tht  «Me  toggMted  aa  the  brief,  ie  undoubtedly  a  good 
teBtamentary  bequest^  and  it  a  good  illuetratioD  of  a  naked 
jawm  of  afpointmtiit»  the  execotioD  of  whieh  depends  on  the 
wiD  of  B|  and  ia  not  enforceable  at  the  suit  of  A. 

h  fooh  a  oaae^  the  title  to  the  property  deaoenda  to  the  heiri 
m  next  el  kin,  or  passes  under  the  will  to  the  ulterior  donee, 
nljsot  to  the  ezeentkm  of  the  power. 

But  there  ia  no  similarity  between  the  euggeeted  bequest 
SDd  the  win  beiMPe  na.  FoUow  that  bequeet  by  a  gift  over  to 
iharitsble  vaeai  or  lei  it  stand  alone  in  the  will,  and  you  have 
ii  one  ease  altematiTe  gifk%  and  in  the  other  alternatiTe  pur- 
po86a 

There  ia  a  preference  expressed  or  inqdied  by  the  testator 
as  to  the  purpoae  to  which  his  estate  shall  go^  and  the  objects 
that  shall  bo  beneftted. 

Ia  the  one  eaae  the  ohoiee  lies  between  the  individual  lega- 
tes and  the  heiiii  in  the  other  between  the  legatee  and  a  die* 
porition  to  ehariiy. 

Bat  In  the  wlU  before  us  there  is  no  alternative  purpose. 
Thsie  is  a  alnf^e  aohemei  a  gift  to  charitable  uses,  and  the 
anggBsUen  of  the  Tllden  Trust  indicates  no  intent  in  the  tes- 
tatoi^  ndnd  oontrary  to  the  intention  to  devote  the  estate  to 
ehsrityi  and  in  this  respect  the  will  before  us  is  distinguished 
from  ttie  ease  suggaeted  by  the  learned  counsel  for  the  appel- 
httis  ef  a  power  to  convey  the  estate  to  a  designated  individ- 
ual st  a  staled  age,  and  in  the  event  of  the  donee  of  the  power 
dssnoing  it  inexpedient  so  to  do,  then  a  gift  over  to  undefined 
ehftiitable  uaea. 

Thsrs  the  primary  purpose  of  the  testator  is  a  gift  to  the 
Mgnated  legatee^  and  not  to  charity.  And  the  intent  to  give 
fte  estate  to  charitable  uses  ia  secondary,  and  limited  upon 
ttie  datermination  of  the  trustee  not  to  make  the  primary  gift 
teA  a  will  plainly  indicates  alternative  purposes  and  con- 
taiaa  aUemative  powers.  The  two  gifts  are  in  no  respect  con« 
neeted,  and  if  the  gift  over  is  void,  the  first  may  stand,  and  if 
aioeiited,  represents  the  will  of  the  testator. 

But  in  the  thirty-fifth  article  of  the  will  under  consideration 
them  is  no  antithesis,  so  far  as  the  purpose  to  which  the  prop- 
arty  is  to  be  devoted  ia  concerned.  It  expresses  a  single  in- 
tmt  only,  vis.,  to  devote  the  estate  to  charitable  uses;  and 
whils,  of  eooiaei  in  such  a  scheme  the  testator  might  prefer 
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and  dflrignato  one  oorporalion  over  another  u  the  obgeot  of 
hit  boantyi  I  shall  attempt  to  ahow  that  in  tbia  case  he  hif 
not  done  that|  and  has  not  conferred  any  preferential  right  to 
the  estate  or  any  part  of  it  upon  the  Tilden  Trust. 

What  is  the  TUden  Trust?  and  how  does  it  sUnd  in  the  tot> 
tator's  sohemef 

It  may  fairly  be  assumed  that  the  testator,  having  dete^ 
mined  to  devote  his  estate  to  charity,  understood  that  his  ob- 
ject could  be  accomplished  only  through  the  instrumentalitf 
of  a  corporate  body. 

He  requested  his  trustees  to  oause  the  Tilden  Trust  to  bo 
incorporated.  It  was  to  have  the  power  to  establish  and  maiiH 
tain  a  free  library  and  reading-room  in  the  city  of  New  Ycris, 
and  '^to  promote  such  scientific  and  educational  objects'*  as 
the  executors  and  trustees  should  designate.  The  latter  power 
is  precisely  what  the  trustees  are  authorised  to  do  by  the 
so-called  ulterior  provision,  vis.,  to  apply  the  estate  to  such 
^educational  and  scientific  purposes"  as  they  should  judge 
would  be  most  beneficial  to  mankind. 

Here,  therefore,  we  have  an  authority  to  do  the  same  thing 
in  each  provision  of  the  will,  and  as  the  latter  could  only  be 
worked  out  through  the  medium  of  a  corporation,  the  so-called 
two  powers  are  the  same.  So  as  to  the  free  library  and  read- 
ing-room. That  is  plainly  within  the  scientific  and  educa- 
tional purposes  of  the  second  provision  of  the  will,  and  could 
be  maintained  only  through  a  corporate  body.  The  suggested 
capacities  of  the  THlden  Trust  are  therefore  precisely  the  same 
as  the  so-called  ulterior  purposes,  and  each  are  expressive  of 
the  testator's  scheme,  so  far  as  he  had  formulated  it  in  his  own 
mind.  The  Tilden  Trust,  therefore,  plainly  does  not  repreeeni 
any  alternative  or  primary  purpose  in  the  dispusition  of  the 
estate,  but  is  simply  the  suggested  instrument  to  execute  the 
testator's  scheme  for  the  disposition  of  property.  Now,  wbat 
did  the  testator  intend  the  trustees  should  consider  when  they 
came  to  the  determination  of  the  expediency  or  inexpedieaoy 
of  endowing  Aat  institution?  The  argument  is,  that  they 
eould  not  consider  the  ulterior  purposes  at  all  until  they  had 
disposed  of  the  question  whether  it  was  expedient  to  convey 
to  the  Tilden  Trust  all  or  a  part  of  the  residuary  estate. 

But  that  is  saying  that  they  should  determine  that  question 
without  reference  to  the  substance  of  the  gift,  and  the  object 
and  purposes  which  the  testator  had  in  view.  For,  as  I  hs?e 
already  shown,  the  capacities  and  powers  of  the  Tilden  Trust— 
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fa  oth«r  wordii  its  pQipoeas  Mid  objects,  or  rathsr  ftepoipoiss 
aod  oljects  which  the  testator  intended  to  eflRMstiiftte  thtongli 
ito  iDSinimeatality — sre  precisely  the  same  as  the  so-called 
ulterior  porposesi  and  as  the  latter  mnst  be  carried  ont  throogh 
the  instramentiJity  of  a  corporation,  the  only  distinction  be» 
tvwo  the  two  is  in  the  name  of  corporation  that  is  to  adminia- 
t«  the  fond.  The'  question  of  expediency,  therefore,  resdves 
itself  into  a  question  whether  the  trustees  should  select  the 
TQden  Trust  or  some  other  corporation  through  which  to 
carry  out  the  purposes  of  the  wilL  Now,  how  could  the  true* 
tees,  charged  with  the  imperative  duty  of  devoting  the  estate 
to  ehsiitable  and  educational  purposes,  consider  the  question 
whether  they  should  endow  the  Tilden  Trust  without  taking  a 
complete  view  of  the  whole  field  of  charity? 

They  were  bound  to  do  so  if  they  fairly  attempted  to  carry 
cat  the  testator's  plan. 

Take  the  question  of  the  free  library  and  reading-room. 
There  u  no  duty  or  obligation  imposed  upon  them  in  that  re* 
qieei  They  are  not  bound  to  create  or  endow  one.  They  are 
free  to  select  any  other  educational  object  So  with  locality. 
Caa  it  be  seriously  claimed  that  there  is  any  duty  resting  on 
them  to  establish  a  library  in  the  city  of  New  York?  Is  not 
the  capital  of  the  state  or  of  the  United  States  open  to  their 
chdce  of  location,  if  they  think  a  library  located  there  would 
be  more  widely  beneficial  to  mankind?  Clearly,  it  appears  to 
me  that  it  was  within  the  scope  of  the  discretion  committed 
to  the  trustees  to  determine  whether  a  free  library  or  reading* 
toom  should  be  established  at  all,  and  whether  that  or  any 
ether  charitable  or  educational  institution  that  they  might  select 
ihoold  be  located  in  the  city  of  New  York,  and  that  their  de- 
termination of  such  question  would  be  among  the  causes  or 
(BasoDS  which  might  lead  them  to  decide  that  it  was  inexpe- 
rt to  endow  the  Tilden  Trust,  and  that  the  testator  intended 
that  when  the  trustees  should  consider  the  Tilden  Trust,  they 
shoold  consider  their  power  with  reference  to  the  disposal  of 
the  estate,  and  the  fact  that  if  they  did  not  endow  that  institu* 
tioD,  they  could  still  execute  his  wishes  by  applying  it  to'  such 
charitable,  educational,  and  scientific  purposes  as  they  should 
select. 

Iq  other  w(^s,  that  if  they  did  not  give  it  to  the  institution 
that  he  suggested,  and  which  would  bear  his  name,  they  could 
giYe  it  to  others,  and  still  execute  his  will  and  carry  out  his 
gBQcral  purpose  for  the  disposal  of  his  estate;  and  this  power 
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mmmt  vnttptaHmm  ti  aU  ohaiiUbto  wd  edocatioMl  ol;)ec<% 
ud  Mledloa  twm  among  tlMin. 

lai  0Qk0laao6v  be  laid  to  hit  «seoiitofK  I  havie  detamfafldto 

dsvoto  my  eatate  to  eharitablo^  educational  and  soientiie  pa> 

poeee;  I  have  formed  no  detailed  plan  how  that  purpees  ean 

be  executed,  but  under  the  law  of  New  York  it  mail  be  doae 

through  and  by  means  of  a  corporation.    I  requeil  yon  to 

cause  to  be  incorporated  an  institution  to  be  called  the  Tddfls 

Trust,  with  capacity  to  maintain  a  free  library  and  resding- 

room  in  the  city  of  New  York,  and  such  other  educaUonal  and 

scientific  objects  as  you  shall  designate;  and  if  you  dsem  U 

expedient,  —  that  is,  if  you  think  it  advisable  and  the  fit  and 

proper  thing  to  do,  —  convey  to  that  institution  all  or  such  part 

of  my  residuary  estate  as  you  choose;  and  if  you  do  nei  think 

that  course  advisable,  then  apply  it  to  such  oharitabk,  edaca- 

tional,  and  scientific  purposes  as  in  your  judgment  will  moat 

substantially  benefit  mankind.    Thus  was  left  to  the  traatees 

the  power  to  dispose  of  the  estate  within  the  limits  defined, 

and  to  select  the  objects  that  should  be  benefited;  and  it  ii 

impossible  to  read  the  thirty-fifth  article  and  find  thsiein  anj 

preference  in  the  way  of  a  separate  gift  or  power  to  the  Tildao 

Trusi,  or  to  separate  that  institution  from  the  testator's  plan  to 

devote  his  estate  to  charity.    The  trustees  are  free  to  aeleet 

the  Tilden  Trust,  and  cause  it  to  he  incorporated,  or  te  dboose 

any  existing  corporation  as  the  instrument  to  carry  cut  the 

testator's  scheme.    Again,  no  event  is  named  upon  the  hap 

pening  of  which  any  estate  is  limited  to  the  Tilden  Truat  The 

only  condition  suggested  is  the  determination  by  the  tmstoei 

of  the  question  whether  they  deem  it  expedient  to  endow  that 

institution.    But  if  the  views  already  expressed  are  correct,  if 

the  Tilden  Trust  is  but  one  of  many  instruments  through  whioh 

the  testator's  charitable  purposes  may  be  executed,  or  is  bet  a 

suggested  beneficiary  under  the  power,  then  the  determinatioa 

of  the  question  of  expediency  involves  the  doing  of  the  veiy 

thing  which  the  law  condemns,  vis.,  a  selection  from  an  node* 

fined  and  unlimited  class  of  objects,  and  the  power  would  be 

void. 

It  thus  becomes  apparent  how  important  is  the  so-called  ol* 
terior  provision  in  the  plan  which  the  testator  bad  for  the  dis- 
posal of  his  estate;  and  effect  cannot  be  given  to  that  plan  if 
that  provision  is  stricken  from  the  will,  as  it  expreesly  definea 
the  scope  of  the  discretion  committed  to  the  tmstssi. 
Strike  out  that  provision,  and  instead  of  a  discretion  in  the 
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troftM  limiltd  It  tib»  ■election  «r  ike  olMi  tt«l  Aooldbt 
biasflted  by  the  will,  their  power  would  be  oonftiied  to  the 
ttdomDent  of  the  Tildea  Traet,  and  if  they  chooee  not  to  tot^ 
or  Culed  to  aot,  the  estate  would  go  to  the  hein  at  law.  In- 
deed, the  legal  effect  of  the  will  woald  be  la  that  caae  to  teet 
the  title  to  the  estate  in  the  heirs,  subjeot  to  the  execution  of 
the  pover  to  endow  the  Tilden  Trust. 

But  if  the  proTision  of  the  will  makes  one  thing  partionlarly 
dear,  it  is,  that  the  testator  intended  his  estate  to  be  devoted 
to  charitable  purposes,  and  should  in  no  event  go  to  his  heirs, 
aod  be  did  not  intend  that  his  trustees  should  have  the  power 
to  choose  between  his  heirs  and  the  Tilden  Trust 

Wo  cannot,  therefore,  obliterate  the  so-called  ulterior  pro* 
naion  and  give  effect  to  the  scheme  of  the  will. 

The  discretion  plainly  conferred  on  the  trustees  in  the  dele* 
gatios  of  the  power  to  determine  the  expediency  or  inexpedi* 
ODcyof  endowing  the  Tilden  Trust  would  be  thereby  destroyed, 
and  tlie  trustees  would  be  compelled  to  convey  the  estate  to 
that  institution,  or  by  permitting  the  heirs  to  retain  it,  thwart 
the  expressed  wish  of  the  testator. 

Agtia,  the  appellants  argue  that  the  power  to  endow  the 
TDden  Trust  is  one  depending  for  its  execution  on  the  will  of 
the  trustees,  and  is  not  imperative,  and  hence  not  subjeot  to 
the  teat  whether  it  eaa  be  enfiuroed  in  a  court  of  equity.  This 
s^ment  is,  perhaps,  fairly  answered  when  the  oonelnaion  is 
reached  that  the  ulterior  purpose  cannot  be  stricken  from  the 
will,  and  that  the  thirty-fifth  article  represents  but  one  scheme 
ind  one  pvpow  for  the  disposal  of  the  estatOb 

But  it  will  be  apparent  in  the  view  here  taken  that  the  tee- 
tator  did  not  intend  that  any  power  cmiferred  upon  his  trus- 
teea  should  depend  far  its  execution  upon  their  wilL  Of 
eoQxas,  in  every  power  where  the  trustees  have  the  right  to  so* 
leet  soy  and  exclude  others,  there  is  necessarily  involved  die* 
wetioB,  and  the  final  choice  does  in  one  sense  rest  upon  the 
win  of  ttie  trustee,  but  not  as  that  term  is  used  in  the  statute. 
The  power  ccnCuTed  is  the  authority  to  convey  the  estate. 
That  is  imperative.  The  discretion  committed  to  the  trustee 
waa  to  select  the  particular  object  The  choice  depends  on 
the  trustees'  will,  but  the  act  of  choosing  is  imperative,  else 
the  power  could  not  be  executed.  It  is  the  result  alone,  there- 
fero,  that  depends  on  the  will  of  the  trustees,  and  not  the  per- 
fonnance  of  the  act  of  selection.  A  power  is  defined  to  be ''  an 
authority  to  do  some  act  •  «  •  •  which  the  one  granting  or  r^ 
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■enrlng  raeb  pow«r  might  himself  lawfiilly  per&rm  ":  1  Be?. 
Stats.,  p.  782,  seo.  74.  Seotion  58  provides  that  if  the  unauthor- 
ised trust  there  mentioned  directs  the  ^  performanoe  d  any 
act "  which  may  be  lawfully  performed  under  a  power,  it  shall 
be  valid  as  a  power  in  trust 

Now,  the  acts  authorised  by  the  testator  were  those  of 
selection  and  conveyance.  The  result  of  selection  depended 
on  the  will  of  the  trustees,  whether  they  should  choose  one 
corporation  or  another,  but  the  performanoe  of  the  set  o( 
selection  was  just  as  obligatory  as  the  duty  to  convey.  The 
testator  intended  both  should  be  performed,  and  the  tnuteee 
could  no  more  refuse  or  neglect  one  than  the  other.  It  ibllowB 
from  the  views  here  expressed  that  the  authority  to  endow  the 
Tilden  Trust,  if  that  should  be  deemed  expedient  by  thetnu- 
tees,  was  not  a  separate  power,  distinct  from  the  purpose  to 
devote  the  estate  to  charitable  uses,  but  was  incidental  to  the 
testator's  scheme,  and  involved  therein. 

While  we  may  admit  that  the  testator  expressed  a  preference 
for  a  corporation  that  should  bear  his  name,  he  oonferred  no 
right  upon  that  institution.  The  purpose  to  which  the  eetate 
should  be  applied  he  determined  and  designated,  but  the  pe^ 
sons  who  should  be  benefited  by  the  will,  and  the  partieular 
institution  that  should  administer  the  fond,  was  left  to  the 
selection  of  the  trustees.  The  expression  of  a  preierenos  eon- 
ferred  no  right  so  long  as  the  final  choice  was  left  to  the  trai* 
tees. 

It  was  simply  a  suggestion  which  they  might  or  might  not 
adopt,  and  imposed  no  duty  upon  them,  and  in  no  way  limited 
or  fettered  their  action:  Latar^nee  v.  Ceofe,  104  N.T.  8iS;  8 
Pomeroy's  Eq.  Jur.,  sec.  1016,  note. 

We  are  of  the  opinion,  therefore,  that  the  thirty-fifth  artiob 
of  the  will  does  not  confer  separate  powers  upon  the  trustees, 
and  that  the  so-called  ulterior  provision  cannot  be  eliminated 
from  the  will  without  destroying  the  scheme  that  the  testator 
designed  for  the  disposal  of  his  estate;  that  the  whole  artieie 
represents  one  entire  and  inseparable  charitable  soheme,  sod 
cannot  be  subdivided,  and  the  power  conferred  on  the  trusteei 
is  one  of  selection. 

This  power  was,  under  the  statute,  special  and  in  trust 
Under  the  sections  heretofore  quoted,  such  a  power  is  impera* 
tive,  and  imposes  a  duty  on  the  grantee,  the  performanoe  of 
which  may  be  compelled  in  equity  for  the  benefit  of  the  parties 
interested,  unless  its  execution  or  non-execution  is  made  ex- 
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pranly  to  daptnd  on  Iha  will  of  the  grantee,  and  it  doee  not 
eease  to  be  imperatiye  where  the  grantee  has  the  right  to  select 
aaj  and  exclude  others  of  the  persons  designated  as  the  ob* 
jecks  of  the  power. 

The  power  oonferred  by  the  will,  not  being  made  to  depend 
for  its  execution  on  the  will  of  the  trustees,  was,  therefore, 
imperative,  but  it  is  not  valid  unless  it  can  be  enforced  by  the 
coorto  at  the  suit  of  some  benefidary. 

At  the  selection  of  the  objects  of  the  trust  was  delegated  ab- 
lolately  to  the  trustees,  there  is  no  person  or  corporation  who 
eoold  demand  any  part  of  the  estate,  or  maintain  an  action  to 
compel  the  trustees  to  execute  the  power  in  their  favor.  This 
is  the  fatal  defect  in  the  wilL  The  will  of  the  trustees  is  made 
oootroUing,  and  not  the  will  of  the  testator. 

As  was  said  by  the  learned  presiding  justice  of  the  general 
term:  "  The  radical  vice  of  the  entire  provision  seems  to  have 
ariaea  from  the  testator's  unwillingness  to  confer  any  enforce- 
tble  rights  upon  any  qualified  person  or  body.'' 

Under  the  statute  of  powers,  there  may  be  a  power  of 
lelectioQ  and  exclusion  with  regard  to  designated  objects,  and 
the  duty  there  imposed  is  made  imperative  and  enforceable  by 
the  court 

But  the  statute  presupposes  that  a  power  of  selection  must 
be  80  defined  in  respect  to  the  objects  that  there  are  persons 
who  can  come  into  court  and  say  that  they  are  embraced 
within  the  class,  and  demand  the  enforcement  of  the  powon 
iZfod  V.  WiUiams,  125  N.  Y.  569;  21  Am.  St.  Rep.  748. 

The  views  which  Judge  Van  Brunt  expressed  in  that  case 
on  that  point  at  general  torm  received  direct  approval  in  this 
court  He  said:  ^  It  is  conceded  that  the  power  contained  in 
the  elauae  in  question  comes  under  the  head  of  a  special  power 
in  trust  as  defined  in  the  Revised  Statutes,  but  it  is  said  such 
a  power  is  to  be  distinguished  from  a  trust";  that  the  words 
^  in  trust "  are  used  for  purposes  of  classification  only.  We 
think,  however,  that  to  render  a  power  in  trust  valid,  the  same 
certainty  as  to  benefidary  must  exist  as  in  the  case  of  a  trusti 
«  N.  Y.  St.  Rep.  507. 

These  views  find  full  confirmation  in  the  provision  of  the 
statute,  to  the  effect  that  if  the  trustee  dies  leaving  the  power 
nnezeenled,  a  court  of  equity  will  decree  its  execution  for  the 
henefit  equally  of  all  persons  designated;  and  if  the  testator 
f&ils  to  designate  the  person  by  whom  the  power  is  to  be  exe- 
CQted,  ito  execution  devolves  upon  the  court  (sees.  100, 101), 
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thus  piovldinc  •  lolieme  whioh  preYento  tlie  firifam  tf  a  t6^ 
tator's  parpoee  when  its  subjtok  is  certain  and  its  olJNli 
designated. 

Bat  in  this  case  execution  of  the  power  could  not  bedsowd 
by  the  court  in  either  of  the  cases  specified  in  the  statata 

By  an  enforceable  trust  is  meant  one  in  which  some  penon 
or  class  of  persons  have  a  right  to  all  or  a  part  of  a  desigastsd 
fund,  and  can  demand  its  conYcyance  to  them,  and  in  essi 
such  demand  is  refused,  may  sue  the  trustee  in  a  oourt  of 
equity  and  compel  compliance  with  the  demand. 

In  this  case  the  testator  devolved  upon  his  ezeonters  the 
duty  of  selecting  the  beneficiary,  and  there  is  no  person  whs 
has  the  right  to  enforoe  that  duty,  or  demand  any  part  of  the 
estate  in  case  the  executors  refuse  or  neglect  to  act 

The  power  attempted  to  be  vested  in  the  trustees  oannoi  be 
controlled  or  enforced,  and  whether  the  provisions  of  the  will 
relating  to  the  residuary  estate  be  regarded  as  creating  a  tmsk 
or  power  in  trust,  they  are  in  either  case  void. 

The  judgment  should  be  aflbmed. 


Bkablvt,  J.,  ♦xpTMMd  kii  di»8At  ia  a  lesgiliy  offadM,  nrntmrnii  fe  hf 
Potter  and  Yanii,  JJ.»  in  wUeh,  how«T«r,  he  agreed  with  a  majority  ef  Ami 
eonrt  ia  the  gnater  nambar  of  the  legal  prinoiplea  etaled  la  the  pfavail- 
ing  opinion.    He  oonoeded  that  the  doctrine  of  ef-pnt  did  not  prerall  la  Hew 
York;  that  a  tnut  depending  apon  the  eeleotton  bj  the  U'ailuee 
of  the  oharitaUe^  edaeatioiial,  or  eeientifle  parpoeae  to  whiak  ita 
ba  davoted  waa  void;  and  therefoia  that  the  gaaeial  diraafcte  givaa  hf  the 
testator  ae  to  the  diiparition  to  he  oiade  af  hie  propertj  ia  tha  evert  that 
the  Tilden  Trust  thonld  not  be  inoorporatedt  or  in  tha  erant  that  hia  tneteoe 
■honld  see  proper,  after  ite  inoorporatioa,  nol  to  oonTay  to  tl  aB  er  aaae 
portion  ol  hb  pn»pei^,  was  Toid    Bat  he  inaiatad  that  if  tha  lyuiMity  fm 
any  oaaaa  dioudd  not  ha  oeav^jied  to  tha  trnat^  than  that  it  wwddveat  in  the 
heifs  ol  the  testator  as  though  he  had  died  intaatata;  and  he  haaoe  nrnitwided 
that  tha  legal  effect  of  the  will  was  to  proTida  that  tha  tmstesa  shoald  pc^ 
care  the  inoorporation  of  the  trust  if  they  coidd  do  so  within  tha  lives  wm^ 
tioned  in  tiie  will,  and  that  they  should  aigaaiaB  the  aegparatioa  and  appaiaft 
its  trustees  and  shovld  oanvey  to  it  tha  property  in  their  handa^  anlas^  far 
■emegeod  reason,  they  dseued  it  inexpedient  to  do  sow  Heconoeded  that  tha 
oorpoiation,  even  whan  formed  and  duly  organised,  would  not  ba  in  a  aoa* 
dition  to  oompel  the  execution  of  a  couTeyaaoe  by  tiie  trustses,  h«t  ha  in* 
sisted,  nevertheless,  that  the  provision  for  the  Tilden  IVaat  nmat  ha 
''  aa  prinmry  aad  distfaMt  from  that  for  general  eharitiea  **{  and 
tha  provirion  far  that  tmat  aa  a  primary  one,  he  thought  that  tha  fact  that 
the  tniataea  ought  have  withheld  the  property  from  tha  corpoiatioa  not  eon> 
eloriveof  the  invalidity  of  the  trust  aoheme,  for  the  reaaon  tiiat  **  there  may 
be  future  oontingenoiea  provided  for  upon  which  gif  ta  aia  made  ta  dap  aad, 
and  beneliciaries  may  not  be  deSoitely  kaown  or  aseartainad  at  tha  tinea  ef 
the  teatalor*e  death.    It  hi  sniAoient  that  they  are  so  daaoribad  aa  ta  ha 


Oct  18B1.]  TiLDBM  V.  QMEm.  509 

teiiwd  b  flM  Mm  wkiB  IIm  rigirt  adorns  to  veoihrB  lh«  gifis  Bobm$  ▼. 
JM68H.  Y.  aa^  aUpwwV.  JtoflfcH^  MN>  Y>  Ml.  And  ft dsvte «r  bo. 
fteit  auiy  bt  limited  to  a  oorpontioQ  Mi  in  existeaoo  al  the  tiaa  of  tba 
4eiA  ol  tiM  tMtalor.  pioridod  it  IS  ereated  witiiin  the  time  allowed  for  the 
Tvtifig  ol  fatue  eatatea:  IngBg  ▼.  SaHort'  Snug  Harbour,  3  Pet  99;  Quid  t, 
WatkuffUm  BmpUal,  95  U.  S.  SOS;  BuniU  r.  Boardman,  43  N.  Y.  264;  3 
im.  R^.  694;  Sh^mam  r.  RoOhu,  98  K.  Y.  388." 

nwagh  he  admitted  that  the  tnuteee  had  a  diaoretlon  to  oonrey  the  prop* 
«tf  to  khe  eorporatioii  or  not^  the  learned  jadge  thoaght  the  traat  devolved 
npoB  them  wee  imperative,  aad  that  "  while  a  valid  tmet  ia  imperative,  at- 
tending it  may  be  powers  upon  which  limitationn  and  execntory  bequeatt  may 
be  eoDtiBgett^  and  the  ezereiee  of  those  powers  may  be  diseretionary  ": 
iMcy  V.  /(OMffp  6  Paige,  818;  16  Wend.  61,  176;  Mamm  ▼.  Jones,  4  Sand. 
0.628;  18 Barb.  461;  OMfoftadJe  v.  Ootiabadk,  6  Harap410;  Frmck^.  Dam- 
•^  8  Madd.  396;  Ifoiterv.  ITa^/btfr,  5  Uadd.  484;  (Ms  v.  fF(M(«,  16  Yea.  27. 
In  mppott  of  hia  views  that  the  direotions  ooooeniiiig  the  dispositioaa  of  a 
tBitiWi  property  to  be  made  in  ilie  event  that  his  tnutees  should  not  oon« 
vcy  to  the  Tilden  Tnnt  could  be  disregarded,  and  tiie  direction!  for  the  tmst 
«in«d  eat  as  if  tboy  stood  alone^  and  that  the  diseretion  rested  in  the 
tnitom  was  not  osBolastTe  againat  the  validity  ol  a  traat^  Judge  Bradley 
•artlisrnid:— 

"It  is  v«y  likelj  that  il  the  testator  had  appiehended  Hm  invalidity  of 

ttt  ■Itoisr  fnwiaioa  of  the  thirtrAfth  article  he  wonld  have  provided  n  dif. 

hnat  limititiaB  to  the  •?«■*  theve  mentioned.    Bnt  it  eaanot  be  aanmed 

t^tto  pmniy  provisien  Urn  the  appototmenk  and  diepesition  of  the  vesid* 

tttysstate  to  the  Tlldsn  Ihmt  wonld  have  been  other  than  that  which  he 

nada   The  efficient  «f  the  power  giTen  bgr  thia  provision  is  not  dependent 

tpoa  As  eharaoler  of  the  vlttonto  liadtatioa,  nor  is  it  less  effeotoal  than  it 

vnld  haio  been  if  tha*  had  been  to  a  lawfal  objeot  of  tsatamentary  gia 

Iki  diflmnea  i%  tha*  to  too  eno  ease  it  waa  withu  the  power  of  the  tras toes 

tiMatthodiapnsitaQnby  the  willof  the  residnary  eatoto»and  in  the  other 

IhyssaldnolL    Bnt  to  the  btosr  ease^  they,  by  the  exoontbn  of  the  diseie- 

Maeaty  pswiTy  eonld  have  rendered  the  altimato  provision  insflhctnal,  aad 

ivttopvfaaea  of  the  diapoaitMNi  «f  the  fond  inoperativo.    Aad  therefore, 

tto  esnlingonqr  aroee  npen  whioh  the  nltamato  liaaitation  of  it  waa 

It  wonld  not  be  important  for  any  praetioal  pnrpoee  whether  it 

toa  valid  sr  not^  mid  to  that  event  only  wonld  an  enfereeahk  eharaotor  of 

^  teist  er  trast  power  be  essential  to  eileotaato  the  totent  of  toe  teetotor. 

fii  parposa^  it  nnwt  be  aaaauned  to  eiew  of  the  power  giveai,  would  be  a^ 

^■Vliahsd  by  the  diapeeition  to  the  ineerporated  tnstitation  designated  by 

kha   Xhe  ONattoft  of  thia  power  to  nature  and  pnrpeae  waa  lawful,  and 

^hna^  ito  enaontion  the  gift  to  the  Tilden  Imat  coald  l^imately  bo 

iintedp  although,  m  reepeot  to  the  appointment  to  that  institotion,  it  waa 

Mda  dspmiaait  upon  the  will  of  the  oaDscutors  and  tmsteea.    While  it  m 

^■mtisl  to  n  tnmt  aa  such  that  it  be  imperative,  and  therefore  enforceable 

Iy6aarae  to  ofsd^  when  the  time  airivee  for  ito  ezeeution,  it  ia  not  so  of  a 

MN  povec^  or  nssassarily  ao  of  a  trust  power»  although  the  latter  ia  xmpera* 

live  laksB  ito  eseoation  or  non-oKeoution  is  made  ezpreesly  to  depend  upon 

^  win  cf  the  gnuttee  or  donee.    The  teetator  intended  to  mahe  the  execu- 

teef  the  popwor*  of  appoutmeut  to  the  Tilden  Tirust  dependent  upon  the 

*iU  sf  Iho  tnmtosi^  aa  expressly  appsara  by  toe  proviaioa  creating  it.    The 

itiony  therefore^  that  thia  power  of  the  primary  provision  was  invalid, 

ito  osooutioa  waa  not  judicially  enforceable  m  equity  on  behalf  of 
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llMllMliMloo,4ciMnoKiBtiMTimtakea,MMtob«iMdfttma^  Thetm- 
p«Miv«  dMneftOT  intoidad  bfiSbB  tastalor  to  be  aade  AppEodiK  nd  ii  ft 
otrfcaia  •wit  to  1m  applitd  to  Hm  dispontioa  ol  Iho  naadoary  Mteltb  bid  n> 
Iftiioa  to  tho  nltimato  limitotioiiy  whidh  wm  dependent  npon  tbe  eontagM^ 
that  the  tnuteee  thonld  deem  it  inexpedient  to  eppunt  to  the  Tildan  T^vsl 
eny  or  onlj  n  portioB  of  sneh  fond.  And  m  enoh  limitotien  wes  faiTftlid  for 
todefinitene«  and  nnoerteintj  in  ito  objeol^  the  teetotnr  feiled  hj  it  ti  «fteU 
vellj  nuke  any  imperatiTe  praridAn  for  the  diapontien  of  the  inftdwy  «*iti 
hgr  meana  of  a  tnuti  power  in  tmat^  or  tmat  power  enforeeable  aameh,  eiMpt 
•0  f ar  ai  fthoiild  be  neoewery  to  make  and  keep  flood  the  ipeoial  tmti  ai 
direoted. 

'•And Mihe  wni  ftaraiihed  no  aapport  for  an  mltiamto  Undtetifli  «f  «w 
land  in  the  ovant  the  tmiton  ehoDld  have  deemed  the  eoceontioa  of  toopeww 
of  appointment  to  the  TQden  l^nat  inazpediont^  the  real  proper^  within  tto 
TCttdnary  eatoto  deioended  to  the  hein  of  the  teatator*  ■nbjeet  to  the  eieca- 
ftion  of  tiw  power  of  ^poiatment  and  dispoeltioa  to  that  inetitatioB,  end  tte 
fll^  of  hia  next  of  kin  to  the  adndnlatnitton  la  their  behalf  of  the  pmonaltf 
of  aaoh  eatoto  wae  enbieet  to  the  exeoation  of  the  BMae  power. 

•'Kow,  by  referenoe  again  to  the  provieicme  of  the  thirty-fifth  artieleb  it 
nay  be  seen,  aa  plainly  appeare  by  their  ternu^  that  the  teetator  iateadtd 
that  the  tniateee  ehoold  ezeretie  the  power  oonferred  npon  them  to  conaan- 
mato  the  dispoeltion  of  the  raridaary  eetoto  for  the  declared  pnrpoeee  of  the 
traali  If  they  were  miooeflfnl  In  their  effort  to  obtain  the  eorporate  ehar> 
tor«it  wae  their  duty  to  detamdno  whothw  It  wae  aattifaotory,  and  in  tto 
orant  it  wae  ao^  then,  nnleea  they  deemed  it  inexpedient  to  apply  anypeit  of 
the  fand  to  the  TUden  Tvu^  the  farther  dnty  wie  impeaed  apon  them  te 
datermino  whether  it  ehonld  take  all  of  it^  and  if  not  all,  to  appoiat  tiie 
amoant  of  it  aa  to  be  appropriated.  It  li  apparent  that  the  teetotor  iatMdcd 
to  make  the  exeroiee  of  enoh  power  adnty,  and  aeeentUllyeo  to  oairy  oat  hie 
deolared  porpoee.  The  dieoretion  whieb  he  e¥idantly  intended  to  gbe  the 
tnuteee  related,  not  to  the  exeoation  of  the  power,  bat  only  to  the  meaner  of 
ito  exeontUm.  In  that  view  (wliidi  eeeme  well  enpported)  may  not  the  Uan- 
tation  to  the  TUden  Tmat  have  been  lawfolly  oonditional,  not  onlyeaite 
inoorporation,  bat  ae  wall  mpon  tho  nmnner  enoh  preliminary  powei 
t&onary  only  in  that  reapeet^  ehoold  be  exeonted. 

*'InOtiUT.  Wankk^im  Hctpitai,  WU,  &  tO^  the  eatoto  for  the 
of  the  tmet  wie  deriaed  to  traateea^  with  a  viow  to  the  inoorporataoa, 
tiie  death  of  the  teatator,  of  aa  inatitation  to  whieh  th^,  in  that  OTon^ 
to  oonvoy  the  eatote^  profided  the  oorporatlon  wae  approved  by 
wiae  noti  The  boepital  wae  inoorporatedt  and  oonToyaaoe  made  toit  fay  the 
tnuteee.  The  Talidity  of  the  tmat  waa  oonteated,  and  the  ooart  hold  that 
toe  proTiaion  relating  to  a  oonT^yanoe  npon  the  oreation  of  a  oorpoiatioB  ap» 
proved  by  the  Uueteee  wae  a  oonditional  limitation  of  the  eetato  veeted  ia 
them.  In  toat  waa  inyolved  the  dieoretionary  power  of  the  U'aeluea  relating 
to  the  approval  of  the  oorporatlon.  It  ia  eeeential  that  the  objoe*  and  eaW 
Jeot  of  a  teetamentery  diapoeitional  proTiaion  be  definite,  and 
Ignated,  that  they  are  or  may  beoome  enoht  and  propeiiy  be 
limitation  may,  by  the  teetator,  be  made  to  depend  npon  a  fatnre  oonditiea 
having  regard  to  the  etatato  of  perpetnitiee,  and  enoh  oondition  nmy  eoMiet 
of  a  power  rooting  in  the  dieoretion  of  a  tmetee  provided  for  and  defined  by 
the  will;  and  when  the  condition  ie  fulfilled,  the  Umitotion  may  be  enforeed. 

"The  dootriue  of  the  common  law  on  the  enbject  of  powers  of  appointment 
«nd  aelection,  except  ao  far  ae  it  permitted  the  treatment  of  thom  ae  iUaeory, 
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wWk  *•  aliteto  rdating  to  powai%  wlikli  prorMM  fhat  '• 
k  m  SBlhorflj  to  do  oobm  aol  in  reUtioa  to  Umda,  or  the  oroatiofi  of 
^  or  of  ohorgao  thoroon,  whioh  the  omier,  gnwting  or  reeervw 
f«|iMh fow,  nighl  hineoKf  Uwfnlly  perform':  1  Rev.  State.,  pw  782;  eea 
74  Ito  powen  mem  mder  oonnderation  are  a  epecial  power,  and  a  special 
few  is  hnt^  whioh,  ao  defined  by  the  statute,  are  those  where  the  persona 
«  dHi  sf  psnooa  to  whom  the  disposition  of  lands  is  to  be  made  nnder  the 
fsvw  are  dsaigaatod:  Boo.  78;  aad  *  L  When  the  disposition  whioh  it  an« 
IMmb  is  Hontod  to  bo  made  to  any  person  or  olass  of  persons  other  than 
At  yialse  ol  mdi  power  eatitlod  to  the  prooeeds,  or  any  portion  of  the 
fwossdi  er  othor  benofit  to  reonlt  from  the  ezeoation  of  the  power;  2.  When 
■ypwioa  eg  ejaw  of  persenioliisr  Ihaa  the  graatsoiadeeiffmted  as  entitled 
toaaybsnsAlfrMitiiodi^oaitioaorohargoaathoiiiedbjthopower't  Fago 

**Ito  profinoiM  of  the  tiiirlf 4if«h  artiido  of  the  will,  ia  torms^  in  Tiew  of 
ltomsfthstinr^>Bfalih«gtiols^arsatadaspooialpowerintrnst|  andbeeaneo 
AitMlitav  hitoadod  ton*  hit  rosidnaiy  eotato  ahooid  bo  dispoaed  of  aa  di- 
litlrf  \ff  hb  win,  for  the  pvpooaa  of  the  tnuta  there  neationod,  the  pro- 
Hmbs  wore  apparently  imporativo;  snoh,  at  all  events^  won  Id  hare  booA 
ikmt  sflhet  if  the  nltorior  diapoait&on  to  whioh  the  aatato  was  eonditionally 
iwked  had  been  Talid. 

''And  tho  atatato  piofldia  that  'orety  tmst  power,  vnleaa  its  oxoontioa  or 
111  namrthm  ii  imdi  iwpi  iwlj  to  depend  on  the  will  of  tho  grantee^  ia  ias* 
fnlive  and  faipeoao  a  doty  on  the  grantee^  the  porformanoo  of  whioh  may 
teemipinediaoyd^t  for  the  benefit  of  the  pertiesintereeted't  IRev.tttats., 
f  7H  ssSi  Mb  Tho  nltimato  limitation  was  by  the  terms  of  tho  will  imper« 
ilife  b  tto  ovobI  that  tho  ttiistesa  iailod  for  any  oaoae  to  dispoee  of  tho  f nnd 
tadar  tto  pihaaij  om^  whioh  alooo  waa  made  dependent  npoo  their  diaoro* 
tfoBsiy  power.  Tho  TQdon  IVnaft  ooold  take  only  through  the  power  in  the 
istaie  of  thai  of  appointment  Toated  in  tho  traateee)  and  the  fact  that  the  ex- 
WMiflf  that  power  waa  dlicralionaKy,  and  ooald  not  be  onforoed,  prodnoed  no 
hfdiailnaity  in  tho  proTiaion  rolatiag  to  that  institation,  ite  ability  to  take^ 
sad  to  tto  liaritotioB  to  it  depoadont  apon  anoh  appointment:  Ohatterk  t* 
Fnsi^l  liadd.  SO;  LamaMn  r.  LmoeMn.  1  Da  Oez  ft  a  288$  2  PhUL 
rnit  <hkr.  WmtU,  If  Tea.  91%  Pony  on  T^nalv,  aeo.  606;  HiU  on  Tmstees^ 


"Se  Itt  aa  tiio  atatoto  vslatoa  to  tho  anbjoot  of  tho  power  of  appointment, 
H  pMridas  that  whore  vndor  a  power  a  dispoaition  is  direotod  to  be  made- 
imoagiiaevesal  doaignatad  persona,  without  apeeifioation  of  the  ahare  to  bo 
iHsttii  to  eaah,  aUof  tiiom  shaU  bo  entitled  in  eqnal  proportion:  1  Rev. 
8tUBi,p^  781^000.  Mb  Bat  when  the  terms  of  the  power  import  that  the  fnnd 
ii  tsbe  diatribnted  between  them  in  anoh  manner  or  proportiona  aa  the  true* 
tN  Bay  thfaik  proper,  he  asay  allot  tho  whole  to  any  one  er  more  of  snob 
fasoaaiaenlaalaaof  thoothert  SoObSft.  The  tmst  power  in  snob  ease  doea 
■sk  snas  to  be  imperatiTOt  Soob  97.  And  if  the  tmstee  baring  snoh  power 
ikaU  die  Isavtog  it  nnoaeonted,  ito  oxeoation  ahall  be  deoreed  in  equity  for 
tki  bsaefit  eqaaOy  of  all  the  peraons  ao  deaignatod:  See.  100.  These  proyis* 
bas  of  Iho  Blatals  are  ia  that  reepoot  aabetantially  deolaratory  of  the  corn- 
Ma  hnrt  Bmfft  r.  Ofwgmm,  1  Term  Sep.  432.  It  waa  there,  aa  it  is  by  our 
ititita^  atnal  power.  Aad  it  ia  aot  importaat  for  the  purpoeee  of  the  quee* 
tho  doeignatod  peraona  are  vested  with  the  fund  aabjeet  to  tho 
of  Iho  power^  er  take  by  reason  of  the  power  given.  In  the  one 
«n  thsn  is  a  gift  expreased,  and  in  the  other  implied,  whioh  will  be  eze* 
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#ated  lij  dtovM  of  tiM  «nirt  in  defanU  of  exeoatioa  of  Hm  power  by  th«  done* 
«fit!  1  Porry  on  Tnuti,  tea  260;  Waiakr.  ITofiffvav  8 Bum.  4  M.  78$ /;« 
r.  WMUk^  L.  R.  S  Bq.  143. 

"No  taoh  implioatioa  ariMs  whoro  there  ie  a  Umiteiion  over  ol  (he  tiliite 
or  fund  to  other  objects  in  defanlt  of  the  execution  of  the  power  by  the  donee; 
and  in  that  case  the  objects  of  the  power  take  nothing  aa  their  benefidal  in* 
terest^  or  the  limitation  to  theoi  ia  wholly  dependent  npon  the  exeestioa  of 
the  power  by  him:  DaMmm  ▼.  Proctor^  19  L.  J.,  N.  &,  Ob.  aW;  M  Jar.  tl; 
ttarct  ▼.  Kancent,  2  Mylue  k  K.  800;  2  Bing.  N.  a  828t  2  BLeen,  890;  (W- 
fwg  V.  Inwood^  3  Gi£  139.  And  although  the  power  ol  appoiutmaat  lad 
•election  reete  in  the  discretion  of  the  trustee,  it  is  valid,  and  may  be  efldcta- 
ally  executed  by  him:  2  Perry  on  Trusts,  see.  508;  Browti  ▼•  Hifggi,  8  Vea 
Ml. 

'*  In  the  present  ease  the  provision  relating  to  the  Tilden  Tnet  eealened 
npon  the  trusteee  a  power  of  appointment  and  diq^ositioii  to  a  definite  ebjest^ 
with  a  limitation  over  on  default  of  sueh  appointment;  and  eo  far  as  by  the 
terms  of  snob  provision  the  execution  of  the  power  was  left  to  the  judgment 
or  discretion  of  the  trustees,  it  was  expressly  made  to  depend  on  their  will 
within  the  meaning  of  the  statute.  And  as  before  remarked,  tiie  appam* 
purpoee  and  effect  of  tiiis  provision  was  not  qualified  or  defeated  by  the  fiul 
that  the  ultimate  limitation  wae  to  objects  so  indefinite  aa  to  rendsr  it  ia- 
offeotnaL  In  praetioal  efiiMt  it  wae  the  aame  ••  if  the  fnad  bad  been  United 
over  to  the  heirs  aad  next  of  kin  ol  the  teatator,  aa  they  neeeasartly  weaU 
teke  in  detealt  el  the  exeontioa  of  the  power. 

••In  Pemer^.  OmM^,  70 N.  Y.  fiOS^  8ft  Asl  Aepw  660^  Ite  tend  was  be- 
^neathed  to  the  oxeentora,  with  power  of  appointment  and  aejeation 
deaignated  class  ol  benelleiafiea.  While  the  manner  ol  exeentiog  it 
erotionary,  the  traat  or  tmat  power  wia  ioapeiative,  and  as  defisnit  sf  the 
OKeontora  to  execute  it,  the  power  wonld  aiirViTo  them,  aad  the  desi^sfeii 
objects  would  then  and  ultimately  be  entitled  to  ehara  oqn^y  in  the  fiud^ 
end  it  wonld  be  enf oraed  acoordiagly.  Bat  ae  to  tkeee  benefteiariea  it  weald 
not,  in  that  sense  and  for  that  pupoae,  hare  been  inoperative  if  tbarahad  besn 
•  limitation  over  to  other  objeets  on  aueh  defanlt»  althongb  aa  to  Hw  latter  it 
would  have  retained  ita  imperative  oharacter.  Yet  the  power  tttta  given  el 
ifpob^^ment  wonld  Imive  been  valid,  and  nay  have  been  eflBMhoally 

*'  It  ia  eaaential  to  the  constitution  of  a  valid  trust  or  special  power  i 
by  a  taatator,  tlMt  the  objeota  be  eo  dsatgnatad  or  deecrihed  tlmt  th^  Miy  be 
definitely  known  or  aaoertained  from  the  provieiona  d  his  wilL  And  it  was 
4ke  failnre  el  tko  testatoie  to  so  deaignate  or  define  the  objeeta  of  Hwa^ 
tempted  trusts  which  eanie  to  the  attention  of  the  oovH^  and  were  fcr  thii 
teaeon  held  invalid,  in  Frkkard  r.  nompmm,  96  N.  Y.  f6|  49  Am.  Bapi  Oi 
SMmdv.Akotk  106 N.  Y.  312;  2  Am.  St.  Aepw  480;  iBendv.  Wi»mm,  m 
N.  Y.  660;  21  Am.  8t  Bop.  748.  In  thoae  eaeee  the  tnat  po««r  ae^tta 
be  given  wia  that  of  appointment  and  aeloetion  witihont  MmHntion  over. 
The  infiraiity  which  rendered  mvaUd  the  proviaioaa  el  the  TrillB  m  fsstien 
Ib  those  eaeee  waa^  that  no  benefietary  was  deaignafted  or  peinied  onl  If  ar 
aooertainable  froni  the  will  having  any  intsrsst  in  thooxeontM  ol  the  ptrnm, 
or  who  could  aeaert  in  oourt  any  daim  founded  npon  the  tmahi  Thoee  |ao- 
vlaionaol  the  willa  were  therefore  held  invalid  f or  iadefiaiteneaa ol  thedsssM 
of  objeets  of  the  truets  sought  to  be  created.  And  in  thie  reepeet  they 
were  diotingniahed  from  Potoer  ▼.  Ckmid^,  79  N.  Y.  608;  86  Am.  Repi  6ML 
The  preeent  eaee  la  diatingaishaUe  from  them  in  like  maimer,  osmI  fnrihsi^ 
that  the  power  given  by  the  primary  provision  in  ^neetion  wae  net  that  of 
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tliltttidb)w»«#«iw  porw«r  WdMdgMtod  and  cnMhtiii^  M'tIM  Mf  iMtMrbr 
liOfiM  bytbt  wA  «D  raldM' it'proparly  aM«rtikiliAU«  or  otftMiia.  tli^ftt^' 
firfn  «f  tht  powir  IB  thrt  Mp«»tfior  the  apj^l^tSnaMHwTmuf  TkttiV 
«f  dMNsMiMof  tfi*  aftote,  or  •»  muob  of  it  ito  1Aic^t!rtl«fte«ft'iftloltld^deetai  «tt 
pedittt  1teea*Hbafoi«dtod,ittOogilifliBga*€ilRNstimldiflte^ 
gbw  |»  trttifeeai  to  regaUle^  omitNl;  or  dfotenniiio  tho  Miiomi«  wMbU  oMV 
Irii  hwiiMiiiw  Aookl  NeaftT»  of  vpeeiflo  fnddi^  to  bo  ewwdiMLiik  Morano^ 
tt««ailaio«  wlnoh  tlio  douorv  of  the  power  bfad  iki  TieW,  haHt^mU^Utit* 
ii|  ipeii  On  qoertioit.  Thoao'wetlM^  HalHtoy.  Idaaoii.  Goitttbedidb  FMi^ 
WiDnr,  iod  Goto  omm,  Mlpnu 

"TteraridMry  ootete  wm  a  dofltalte  ftiAd,  and  tttii^mi  fihi^  tti^toofc  diiteii* 
^BtdlkalilwtaiiMipodioDttOflttdoirthoTildett  tttm^  they  w«rra«  Hborty* 
totpf^ t» it  tiw  antno  fund,  bttt  whether  ezpedielit  to  ao  if^ply  all  (^  laitf 
tea  tlM  iHula  of  b  waa  a  niatter  of  j^sdgnieBt  of  the  traate^  tb  be  fonnd^ 
ipoD  tiie  aoMMiBt  of  the  r^dtfa  fat  HtfereHoe  tb  the  s^ih  shHiribly  afvaflable  fbiF 
fte  porpote  of  the  hiatitiitiim;  and  that  waa  tiM-  atttoMit  the  testator  attthot^* 
MthtkiatMt  to  appoint  to  the  iuttttttioiu  ThiO  waa  the  meane  pr<mded( 
tytht  vill  to  nake  oeriam  thai  wUdi  anta  attbh  aetlott  by  the  troateev  watf 


"£i  /Vfllv.  Habeitf  2  P.  Wtu,  887,  it^hMi>  held  that  a  b««i|veet  by  the  tea^ 
iMt  of  iMBe  of  her  beat  linen  to  A  was  void  fbr  nndertainty,  bat  that  a^ 
beqiNit  of  ndh  of  her  bail  linea  aa  tiie  ezeiontOr  ihoidd  think  fit,  or  aa  the* 
hgitN  Aoidd  ehooae^  wonld  have  been  good* 

"la  lMe4r  ▼.  JCeHaeefy,  10  Hare»  438,  the  teatator  gate  idl  his  household 
fuaitaNb  eta,  to  tmatete,  and  direeted  that  all  his  household  property  be 
M  bytfaem,  ezoept  each  srtidea  as  his  wife  should  desire  to  retain,  ahd  ^idi 
b  BBthoriasd  her  to  appropriate  to  her  own  use.  Held,  that  the  power  of 
risstioB  WM  sflbotaally  giren  to  the  wife.  And  Arthur  ▼.  Maddnntm,  L.  R. 
11  Gh.  IKr.  886b  »  ^  ^«  MOAe  effiset.  It  has  been  aeen  by  reference  to  th# 
itstaU  that  the  power  of  appropriation  of  a  f  tind  among  the  members  of  af 
dasi  may  be  ereated,  and  the  donee  of  the  power  be  authorised  in  his  distiretioii' 
to  ippropriato  it  in  anoh  proportions  as  he  may  please.  This  was  ih  at  com« 
MB  law.  When  tiie  fnnd  is  definitely  desigitatod,  it  wonld  seetn  that  power* 
wy  beooafsrred  npon  the  donee  of  the  power  to  determine  what  portion  of 
it  Bay  be  appc^ted  to  ai  definite  bedeficiary  designated  by'  the  dOiior. 

"Osr  attenlaoa  haa  been  called  to  no  authori^'  to  the  contrai^  of  thaC^ 
frspositioa  in  ito  KpfKcatloii  to  the  preeent  ease.  The  Priohard,  Holland,  and 
lisd  oaMB  do  not  haire  any  neoesaary  applicatiott  to  the  qneationb  The  rea* 
iosiag  thsce  waa  bsid  In  referenoe  to  their  contexts,  to  which  it  was  rery  apl 
Aai  As  relief  of  the  provision  relating  to  theTitdea  lVnst»  from  the  altemat 
^  vHsrier  pnmaion  which  embraeeiiotfly  indftfiaito  objeeti^  detiieh  to  those' 
SMI  say  praottoal  applieation  to  the- questions  presented  in  the  case  at  bar. 

**  While  the  atata to  abc^ished  posrers  aa  they  before  then  existed  (1  Rer. 
8totL,  p^  7S2;  aea  78y,  it^  aa  aaid  by  Judge  Andrewa  in  Rtad  r.  Wmmm,- 
»  H.  T.  568^  21  Am.  St;  Bepw  14%,  'dose  no8  dsikie'  att  the  purposes  for 
eUsb  a  power  ovOr  properly  may  be  oreatsd.*  Ihia  appears  by  seotiotf 
H  bsfetv  referred  to^  and  by  the  i^Hlers*  notes  (8  Rot*  Stota.,  2d  ed., 
Wit  !•  to  powers  other  than  thcae  which  are  designated  as*  beneficial^ 
Thsy,  ssespt  as  there  enumerated^  were  abrogated  by  the  stotatet  1  Rev, 
^liliay  p.  788fe  aec  92i  Treating  that  in  questioa  as  a  trust  power,  these' ooA-^ 
adsraticos  of  the  state  to  may  not  be  essentially  important  herOk  It  man* 
Ax.  0r.  Rsr.,  Vd..  XXVIL  -  8S 


Hi.  TlLDSN  V.  Ojasu..  [New  York, 


ht  tmmmtd  IhaA  the  testator,  throagh  powen  oonferred  on  hia  trntteti  hf 
llie  fhirtj-flfth  article,  intended  to  dispose  of  hie  entire  residuary  estate^  and 
tiMraftM  its  ttltimate  dispositional  provision  (in  Flew  ol  article  SI)  wm 
tntiBded.  m  by  its  temM  it  purported,  to  be  imperati¥e^  but  that  chsrute 
WM  not  UBOonditioiiaQjr  i^plicable  to  the  power  ol  appointment  and  dupotl- 
tioD  in  the  primary  prorision  relating  to  the  Tilden  Trust.    It  hid  relatioa 
to  the  limitation  over  to  the  objects  of  the  ulterior  provision,  and  is  «»»- 
quenoe  ol  the  invalidity  of  the  latter,  his  intention,  if  the  trustees  had  fuled 
to  appoint  the  Tilden  Trust  as  the  beneficiary,  would  have  been  diaappoiotod. 
Xho  purpose  of  the  appointment  and  disposition  to  that  in^titation  h  appv- 
eutly  le^U,  and  at  oommon  law  may  have  lawfully  been  accomplished  throsgh 
the  ezeeution  of  a  power  in  the  manner  the  testator  sought  by  his  will  to  da 
il    It  also  fairly  oomes  within  the  purposes  for  which  a  power,  as  defined  by 
the  statntSb  may  be  employed!  Sec.  74*    At  eommon  law  a  trust  may  hsTS 
been  attended  with  a  discretionary  power,  upon  the  non-executiou  oi  which 
the  enforceable  dharaoter  of  its  ultimate  limitation  might  be  dependent.  Tdi 
relation  of  powers^  to  which  trusts  may  have  been  subjected,  was  preserved 
and  provided  for  by  the  statute.    And  while  a  trust  power  is  in  its  natsis 
imperative^  that  character  of  il^  in  the  sense  of  being  enforceable,  may,  whea 
its  ezeoution  or  non-ezeoution  is  made  expressly  to  depend  upon  the  will  d 
tiie  donee,  be  suspended  by  and  during  the  ezisteuoe  of  such  discretionary 
power  er  determined  by  its  execution.    In  the  present  oase  there  waa  involved 
ia  the  provision  for  the  Tilden  Trust  a  power  in  its  terms  diseretionafy,  sad 
so  Isr  M  it  WIS  80^  its  ezeoution  or  non-ezeoution  wae  made  expressly  to  da* 
pend  on  the  will  of  the  trustees,  and  the  purpoee  being  lawful,  it  was  valid, 
unless  in  contravention  of  the  statute  against  perpetuities.    It  is  urged  that 
the  limitation  provided  for  by  the  thirty-fifth  artide  of  the  will  would  permit 
the  unlawful  suspension  of  the  absolute  power  of  alienation  of  the  realty  and 
of  the  absolute  ownership  of  the  personal  proper^  constitnting  the  residiiaiy 
ertate  of  the  testatort  1  Rev.  Stats.,  p.  723^  see.  15;  p.  77a;  see.  L    This 
would  be  so,  and  its  effect  the  invalidity  of  the  limitation,  if  such  anapeasioa 
would  nolb  by  the  terms  of  the  will,  neoesaarily  terminate  within  a  period 
not  longer  than  the  continnanoe  of  the  Ufe  of  the  survivor  of  the  two  persoos 
there  designated:   SchMer  v.  Smith,  41  K.  Y.  328w     But  the  thirty-fifth 
article  must  be  oonstrued  in  connection  with  the  thirty-ninth  article^  and  by 
the  latter  the  testator  directed  that  the  executors  and  trusteee  "  possess,  hold, 
manage,  and  take  care  "  of  the  reeiduary  estate  during  a  period  not  exceeding 
such  two  lives,    ^ils,  in  view  of  the  further  direction  that  they  apply  sn^ 
estate  to  the  objects  and  purposee  mentioned  in  the  will,  whioh  was  impei^ 
tive^  ia  not  consistent  with  the  suspension  of  the  absolute  power  of  alieastien 
of  the  real  estate^  and  of  the  abeolute  ownership  of  the  personal  property 
beyond  that  period.    It  therefore  seems  that  the  future  estatee  eought  to 
be  oreated  by.  the  testator  were  so  limited  that  by  the  terms  of  those  pro- 
visions  they  would  neoessarily  and  beyond  any  contingency  have  temduatsd 
within  the  period  prescribed  for  that  purpoee  by  the  statnts^  and  in  that  re- 
speot  tiiay  may  be  upheld. 

**  These  views  lead  to  the  oondlusion  that  the  prorisiona  of  the  will  relating 
to  the  Tilden  Trusty  and  the  powers  for  their  execution  given  to  the  ezeea* 
tora  and  trustees^  were  valid,  and  aa  the  oonsequenos^  the  main  purjieee  el 
Hks  aetion  must  f aJL 

*'  Sinoe  the  oommenoement  of  the  aetion,  and  mpon  the  appUoatioa  ol  lh» 
eoiecutors  and  trusteee,  a  Tilden  Trust  has  been  inoorporated  in  form  and 
nliafMtory  to  them,  and  ocganiied.    They  datenniaed  to  •ndow  ii 
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wift  ib«  «Dtir»  reddnary  ailate,  lad  made  to  the  institntioii  oonv^yldieie  aif d 

tanfar  aooordiagly,  mbjael  to  prorimoM  eaiitfng«Dtly  mad*  in  thi*  iHIl  hy 

ftitMMor  iabthilf  ol  spMial  tnuli  by  himotMtod  and  aa  tbara  dinotad. 

"It  ii  iaartsd  thai  tha  aat  ol  inoorporatiaB  ia  Bot  aooli  aa  waa  intanded  by 

ttt  tcitator,  m  that  it  waa  not  givan  the  oorporata  capaoity  daaiguad  by  him. 

1^  the  will  ha  reqaaatad  them  to  obtain  'an  act  of  inoorporatton  of  an  inati* 

trtioB  to  ha  known  aa  tha  Tildan  Trnat^  with  oapaeity  to  eatabliah  and  main^ 

trin  a  free  lihcaiy  and  reading-room  in  the  eity  of  New  York,  and  to  promote 

Mil  NMBftifle  and  adnoational  objeota  aa  my  Mdd  azeontora  and  tmateea  OMiy 

■on  (aitioolariy  daaignata.    Ssoh  oorporation  aludl  have  not  leia  than  five 

trarteoiy  with  power  to  fill  vaoanoiea  in  their  number,  and  in  caae  said  inati- 

Mua  be  ineorporatad,  ....  I  hereby  anthoriae  my  aaid  ezecntors  and 

trukeei  to  otganiie  tha  lald  oorporation«  deaignate  the  firat  tmateea  thereof,* 

•ta  Li  the  preamble  of  the  aot  ol  inoorporation  it  ia  atated  tliat  the  'ekeo* 

tton  aad  tmateea  deem  it  inexpedient  to  designate  any  pnrpoaea  of  tha  oor- 

ponfeioB  .  •  •  •  other  than  the  eatabUshmant  and  maintenance  of  a  free 

Vhntj  and  reading-room  in  the  oity  of  New  York*  in  accordance  with  the 

parpoie  aad  intention  of  the  aaid  taatator,'  and  aooh  waa  the  capacity  given 

by  tha  act  to  the  oorporatioo.    Tlia  firat  aeotion  provided  that  the  three  per- 

MBi  (aamiog  thaoi)  who  were  the  axeontoia  and  tmateea,  and  anch  other 

penoat  aa  they  ahoold  aaaodato  with  themael?ea  and  their  aucceasora,  were 

weatad  a  body  oorporateb  nndar  the  name  and  title  of  the  Tilden  Trast;  and 

bj  tha  aaecnd  aeotioai  it  waa  provided  that  those  three  peraona  ahoold  be  per- 

iMTiant  liaatuaa  of  aooh  oorporation,  and  that  they  deaignate  and  appoint 

•tiMr  traateaa^  ao  thst  tiia  number  ahoold  not  be  leaa  than  five. 

"Hie  testator aoema  to  have  had  in  view  only  one  definite  pnrpoae  of  the 
Mpoiation.  That  he  ezpreeaed.  Beyond  the  establiahment  and  mainte- 
Haea  a  free  library  and  reading-room,  he  contemplated  that  the  promotion  of 
■■M  farther  aoaantifio  and  adnoational  objeota  might  anitably  and  properly 
W  addad  and  anatainod,  He  therefore  provided  that  the  corporate  capacity 
ha  adapted  to  aaoh  objeota  in  that  reapeot  aa  the  ezeontora  and  trusteea  ahonid 
I1ii%  however,  would  be  dependent  vpon  ciroumstanoea  to  be 
by  them,  and  ho  left  it  to  their  diacretion.  He  evidently  did  not 
fcrtmd  thai  tha  oorporatioB,  for  the  pnrpoae  by  him  definitely  appointed, 
ihoald  be  frnotrafeed  by  tha  failure  of  the  ezeontora  and  traateee  to  ezeroiae 
fiiflir  diaeretion  in  anoh  manner  aa  to  give  oocaaion  to  amplify  the  corporate 
Mpadty  ol  tiM  inatitntioii.  The  queation  whether,  after  the  creation  of  the 
owpemtioQ  for  the  free  library  and  reading-room,  the  ezeontora  and  tmateea 
■ay,  by  the  daaignatloii  ol  auoh  further  objeotai,  anthoriae  the  enlargement  ol 
iti  mpaoily  aooordin^^  doaa  not  now  ariaa  and  ia  not  oonaidered. 

"We  think  tfia  inooKporatUm  waa  not  invalidated  by  the  manner  the  eapi^ 
itty  el  tha  inatitution  waa  defined  in  the  aot 

'*Whaa  tiia  plaintiff  commenced  thia  action,  it  may  have  had  support  in 
the  iafaliditj  af  tha  ulterior  provimon  of  the  thirty-fifth  article  of  the  wUl  to 
inrant  tha  appUcatioa  of  any  portion  d  the  eatate  to  the  indefinite  objeota 
•id  pUTpoaaa  tbara  mentioned.  But  aa  the  ezeontora  and  trusteea  af  terwarda 
Mde  a  dataiminalinH  which  would  prevent  the  application  of  any  part  of  tha 
And  la  thoaa  aibjeota  and  pnrpoaea,  no  relief  In  that  respect  is  now  easential, 
•id  tha  oaly  pwpoaa  for  which  further  oonalderation  need  be  given  to  that 
■bjeet  hM  ralatloa  to  the  question  ol  ooats,  whioh  wa  think  should,  «a  behalf 
if  thaaaveral  partiaBb  be  ohargeable  to  tha  eatate  ol  the  testator. 
*tta  J^dgma^ta  ol  tha  oowt  batow  ahoold  thartlora  ba  rafiraa^  «id  tha 


irtllk  Qorti  ill  tbtirad  thii  09nrt  U  ill  tl»  9Mlbs  apiil- 
iMsaUb  Mil  ^  tte  MiKte." 

JMlHVl  V.  ill^Ml^  lOB  N.  7.  ai%  9  An.  8k  Bilk,  ia^  ml  liQto.  Ateiit 
of  tiM  ftiMnt  •!  tiM  testartor't  propecty  !»  wicli  ohiuriteU*  i— tit«tifl»  9»d  ib 
•aoh  pnporfeloBi  m  Mi  ionoaton  ihill  ^mio«i»  wmI  49iigiv4%  is  TiU*  b«Mii 
II  istalltata  te  tiM  wfll  of  tiM  tifltakr  tdki  idU  iAd  OiiiBit^  if  tiM  d 

«f  tiMp«v«|Mriiil  llMlr  ilwiffMHwi  U  oacUm  iMMUimii  iMd«r  ift 
vOidt  AkhIv.  riffimk  1S5  N.  Y.  6tO}  81  Ahl  at.  B4B».  741^  isd  ixkiidid 
Mto765. 

TMmn— Or-niB— Tauditt  o9  Daenmis  or  Ntov  Tohl-^Hm  dM* 
IrhM  <l  tf'frm  aed  lli»  Bagifah  kw  ti  dMntaUtt«MftdoailpMv«iaiBKf« 
Tiikt  JVoOhmI  ▼•  AhMk,  106  K.  Y.  U8;  ft  An.  8|»  B««^  4801  Mmkmm  w. 
Bmmm%niX.  Y.  Ml|  80  Am.  Di&  366^  widiMil^ 

Out  vr  Wiu  lo  KoiKazmnw  ConvoKMioa-- VAuanr  or.-— A  gift 
by  will  to  a  anppotHitioas  and  non-existing  corpor«tioa  bj  immo  is  m4  a 
pnUio  ofaarity,  and  oanaol  bo  cfadaMd  by  a»otiiir  nninoorpQinted  iwtitatiiB 
M  a  aiimlar  nature  and  aoarly'  rintilar  noMi,  nador  the  doetriaa  of  cj^f*^ 
Tbia  ia  Irao  OToa  tikoogb  the  doMo  ipoa  Ib  entUMoal  the  date  oI  thivfll 
bal  eaaaad  te  ozkt  bolan  the  teateto^'b  diftth;  SiraUim  ▼.  Pk^tit  Mtikmi 
OoU^e,  MO  MaM.  M5;  14  Am.  8t  Bepw  dti;  aMnili^ 

DiTin  vpow  TEuan,  Somb  or  WmcB  abb  Yalsd  Am  Ofssaa  Ivtaud. 
•—Where  thave  la  *  deriaa  of  property  in  trasl^  and  aome  of  the  trwta  art 
valid  and  othera  ava  noK  the  property  Toata  in  IIm  tmateea,  to  be  applied  It 
tha  valid  tnulB only t  Ortm$r.  OrtmB,  125  N.  Y.  006^  81  Aok  81  Bapw  741 

Wiua— OtmnauonoH  of — TsnAVoa'to  Imthit.  —la  the  interptelatioe 
of  willa,  tiie  intention  of  the  teitator,  if  diaoorerable  from  hia  wiH,  and  UvfaX 
hi  to  be  effected!  OreeM  v.  Oreene,  125  K.  Y.  506;  21  Am.  8t  Rep.  743^  and 
note;  NiehoU  v.  BomoeO,  103  Mo.  151 1  MtCaie  qfOuhnan,  lU  HI.  88;  JfcChf 
foek  ▼.  ValenUnef  24  Neb.  216.  Where  the  Ungnage  of  a  win  ta  nnafflUJKaoB^ 
ao  intantion  ef  the  teatator  ia  to  bo  aon^^t  aftar  bat  the  oa,e  ezpfeaaadt 
Ortmmgk  ▼•  Oaaa,  84  N.  H.  821 

WZLLB — Ho V  Oovirr&nia.  —  In  oonatnuDg  a  wiU,  the  oonatraotioa  ahooU 
follow  the  intent  collected  from  the  whole  will;  and  tiie  general  mlaa  ef  eaa> 
atmotion  moat  give  wa7»  wbera^  in  tiia  eonaideratioo  of  the  adMOM  of  the 
will  or  of  apeoial  provi8&(ina»  their  application  in  a  partiiraUr  caae  woald  da- 
faal  the  iatentiottt  OaeM  t.  Wi>(f,  US  IL  Y.  405|  10  Am.  81.  Bopu  464,  and 
note;  Tcnibenktm  r.  Dmm,  125  IlL  584i  The  inteatioa  of  the  teatator  mail 
be  gathered  from  all  the  parta  9i  the  will  lakea  tc^pethar:  Jl^Uolt  t.  BmmtS^ 
103  Mo.  151;  IToMK  ▼.  iToiiir,  89  a  a  466;  If^gte  ▼.  Po^bmi^  64  N.  &  16; 
Xil0ot9  r.KUgore^  187  Ind*  276u  Hoalaaaaof  a  will  ihovld  be  dur^gardad, 
bal  each  anal  be  aonaidaced  la  aanaaoliaii  with  Iha  olhar  ptorimonit 
184  OL  801 
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Williams  a  Wiluamb. 

vilhovt  J— liflafctfd«»  aad  wftb  la  intaatfini  of  not  rotorniiig. 

Dnoua— Danwuoii bt  a  Wou^  (Udud  ^t  hbi  Hvsbahd  Pbohibrivo 
ter  fNm  ■OBing  or  oommiinioating  with  her  mothor,  and  hit  inlomiiiig 
krthitiihoooddiidlgDWitlihittif  liho  w«ttt6d  t6  «m  or  oommttnieato 
vhh  h§t  tmitAm,  dota  not  obttititato  aay  mmmo  far  di««roo. 

IkvoMt  'EwKMMa^  a  AMvnnB  Sr An  againot  a  wif a^  who^  itt  bar  laarriago 
Md  otar  aftenmdib  raaidad  hi  thia  atata^  and  who  narar  appeared  in 
thaaill^  it  Toid  aa  againat  bar  in  tfaia  atata,  though  aha  waa  peraooallj 
MVtad  with  (tooaai^  hot  cAtnda  of  the  tamtorial  jnrifdioticm  of  the  00^ 


Afftum  by  a  wife  against  her  husband  for  divorce,  on  the 
gmnd  that  the  defendant  had  abandoned  her  in  Augnsti 
1883;  and  refhsed  to  permit  her  to  return  to  him.  The  defend- 
ant alleged  that  ihe  plaintiff  abandoned  him  in  1880,  and  thai 
ki  had  been  diToroed  from  her  by  a  judgment  of  a  oourt  of  gen- 
■ral  Jorisdiotioii  in  the  state  of  Minnesota  in  January,  1884. 
Plaintiff  and  defendant  were  married  in  New  York  in  187d, 
and  lived  together  as  husband  and  wife  until  April,  1880, 
when  the  defendant,  during  preparations  for  removing  from 
ihs  boose  in  which  tiiey  had  been  residing,  told  plaintiff  that 
if  she  went  with  him  she  must  not  see  nor  communicate  with 
her  mother.  In  August,  1882,  defendant  removed  to  Minn^ 
aotey  and  afterwards,  in  that  state,  sued  plaintiff  for  a  divorce. 
The  summons  in  that  suit  was  personally  served  on  plaintiff 
in  Pennsylvania  while  she  was  temporarily  visiting  in  that 
itaie.  The  judgment  in  the  Minnesota  suit  was  excluded 
from  evidence.  The  court  found  that  the  defendant  had 
abandoned  plaintiff  in  August,  1882,  as  alleged  in  her  oom- 
pUinti  and  therefore  entered  judgment  in  her  favor. 

Fnmk  H.  FlaU^  fer  the  appellant. 
il«il9a  O*  Fox^  fer  the  respondent. 

Bbowx,  J.  The  chief  ground  upon  which  the  appellant 
asks  a  reversal  of  the  judgment  in  this  action  is,  that  the 
court  erred  in  refusing  to  find  as  a  conclusion  of  law  that  the 
plaintiff  had  abandoned  him  two  years  prior  to  his  leaving; 
tUs  state  and  taking  up  his  residence  in  Minnesota. 

The  evidence  is  substantially  undisputed  that  the  defend- 
ant refused  to  permit  the  plaintiff  to  live  with  him,  unless  she 
absolutely  gave  up  all  intercourse  with  her  mother. 
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The  parties  were  married  in  June,  1879,  and  lived  together 
in  a  house  in  FifHy-ninth  Street  in  New  York,  until  the  latter 
part  of  April,  1880,  when  the  lease  thereof  expired.  When 
preparing  to  remove  from  this  house,  the  defendant's  command 
to  his  wife  was:  **  When  you  leave  this  house  you  are  not  to 

see  your  mother You  shall  not  go  where  she  is;  you 

will  have  no  communication  with  her;  you  shall  not  write  to 
her,  —  have  no  communication  with  her  whatever.  If  jou 
want  to  see  your  mother  you  cannot  go  with  me.'* 

The  condition  thus  imposed  upon  the  plaintiff  was  never 
withdrawn,  and  under  it  she  refused  to  live  with  the  defendant 

The  cause  for  this  disagreement  is  not  disclosed  in  the 
record,  but  the  evidence  amply  justified  the  conclusion  that 
the  plaintiff  was  always  willing  to  live  with  the  defendant  if 
he  would  permit  her  occasionally  to  visit  her  mother,  and 
before  he  left  the  state  she  offered,  unconditionally  and  in  good 
fitith,  to  return  to  him,  and  this  he  refused  to  permit  her  to 
do,  but  left  New  York  and  took  up  his  residence  in  Minnesota, 
where  he  procured  a  decree  of  divorce  against  hen 

Under  these  circumstances,  it  is  clear  that  the  defendant 
never  had  a  cause  of  action  in  this  state  against  the  plaintiff 
for  desertion.  That  term,  as  used  in  the  law  of  divorce,  con- 
templates a  voluntary  separation  of  one  party  from  the  other 
without  justification,  with  the  intention  of  not  returning. 

It  could  upi  be  said  in  this  case  that  the  plaintiff's  act  in 
leaving  her  husband  was  voluntary.  It  was  coerced  by  a 
harsh  and  unnatural  condition,  and  she  was  at  no  time  unwill- 
ing to  return  and  live  with  him  as  his  wife  if  that  condition 
was  withdrawn. 

The  evidence  discloses  nothing  more  than  a  temporary 
separation  of  the  parties  because  of  a  disagreement  There 
was  no  desertion  by  either  party,  and  neither,  up  to  the  time 
of  the  husband's  refusal  to  receive  the  plaintiff,  in  the  sammer 
of  1882,  had  a  cause  of  action  against  the  other. 

But  upon  the  plaintiff's  offer  to  return  nnoonditioaally,  the 
defendant  was  without  legal  excuse  in  refusing  to  reoeive  her. 
It  is  also  claimed  that  it  was  error  to  refuse  to  admit  in  evi- 
denoe  the  record  of  the  Minnesota  decree,  and  upon  this  point 
il  is  claimed  that  the  rule  heretofore  prevailing  in  this  state 
with  reference  to  judgments  of  divorce  rendered  in  other  states 
against  residents  of  this  state,  where  there  was  no  personal 
service  of  process  within  the  state  rendering  the  decree,  and 
BO  personal  appearance  by  the  defendant  in  the  action,  has 
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been  ohAngod  bj  reoent  deciBions  of  the  supreme  oioutt  df  iEe 
United  States. 

Id  support  of  this  clainiy  we  are  referred  by  the  appellant  to 
Maj/nard  v.  HiU,  126  U.  S.  190,  and  Ohedy  ▼.  Clayton,  110 
U.8.70L 

The  latter  case  turned  upon  the  construction  of  the  statutes' 
d  the  territory  of  Colorado  relating  to  the  service  of  a  sum- 
moDfl  upon  a  non-resident,  and  follovring  the  decision  of  the 
highest  court  of  the  territory,  the  supreme  court  held  the  ser-' 
Tice  in  the  case  before  it  defective,  and  the  decree  void. 

Maynard  v.  Hitt^  125  XT.  8.  190,  was  an  action  in  equit}^  to 
eharge  the  defendants  as  trustees  of  certain  lands  in  Washing- 
loo  Territory,  and  to  compel  a  conveyance  thereof  to  the 
plaintiSs. 

The  case  involved  the  legality  of  a  legislative  divorce  granted 
by  the  legislature  of  the  territory  of  Oregon,  but  the  consider- 
itioD  of  this  question  was,  by  the  facts  of  the  case,  confined 
whdly  to  the  territory  within  which  the  decree  was  granted. 
Neither  case  questioned  the  rule  prevailing  in  this  state,  and 
the  decree  in  Maynard  v.  HiU^  125  U.  S.  190,  goes  no  further 
ihaa  that  a  divorce  granted  without  service  upon  or  personal 
Appearance  of  the  defendant  establishes  the  status  of  the 
ptfties  to  it  within  the  state  in  which  it  was  rendered.  It 
does  not  overrule  the  decisions  of  this  state,  but  it  is  in  har- 
mony with  them,  as  it  has  never  been  denied  by  our  courts 
that  a  state  may  adjudge  the  statw  of  its  citizens  towards  a 
non-resident,  and  that,  so  long  as  the  operation  of  the  judgment 
is  kept  within  its  own  confines,  other  states  must  acquiesce: 
Piopb  V.  Baker,  76  N.  Y.  78-84;  82  Am.  Rep.  274. 

This  subject  had  very  full  and  careful  consideration  in  the 
esse  dted,  which  was  an  extreme  one,  and  until  it  is  squarely 
Ofermled  by  a  court  of  ultimate  authority,  must  and  will  be 
regarded  as  settling  the  law  in  this  state:  (yDea  v.  (yVea,  101 
H.  T.  23;  /onsi  v.  Janes,  108  N.  Y.  415-424;  2  Am.  8t  Rep. 
447;  D$  UM  y.  Ds  Mdi,  120  N.  Y.  485-495;  17  Am.  St  Rep. 
653L 

It  is  also  daimed  by  the  defendant  that  the  Minnesota  de» 
eres  should  have  been  admitted  in  evidenoe  for  the  purpose  of 
limiting  the  effect  of  the  judgment  in  this  state. 

This  argument  is  based  upon  the  anticipation  that  the 
plaintiff  may  seek  to  enforce  the  judgment  for  alimony  in  the 
jorisdiction  where  the  defendant  resides,  and  upon  the  fact 
that  the  plaintiff  had  actual  notice  of  the  pendency  of  tiie 
Minnesota  action. 
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latm  $Kip$mmA  it  luUj  hmw^wI  in  ttni  A%m  of  O'jD^  t. 
CDio,  101  N.  Y.  23»  and  /om  t.  Jones,  108  N.  Y.  416-421;  i 
Am.  St  Bep.  M7. 

In  tti0  .form«r  cms  Jt  appftarad  i)itt  lh^  prooati  of  tfie  Obb 
ooort  was  aotaally  delivered  to  the  defendant,  and  ibe  hni 
Botioe  of  and  wi«  peraon^Uf  pipefi9Qt  at  the  taking  f^(  dsposH 
tione  OB  the  part  of  tiie  plaintij^T  in  Torontou  TiuB  ooart  held, 
however,  that  the  Ohio  oonrt  acquired  no  joriadxction  over  her 
person,  and  that  the  decree  wap  void. 

In/ofMt  T. /<mM,  108  N.  Y.  415-424,  2  Am.  St  Rep  447^  * 
decree  of  divorce  granted  in  Tezae^  whero  service  was  made 
ottt  of  the  statSi  wap  held  v^Ud,  on  the  soleigronnd  Utigi  defend* 
ap^  appeared  in  thii  actiim  i^nd  sQb^it^d  hforaelf  to  the  juris- 
diction of  the  court;  bat  it  was  said  in  that  case  that  *"  the 
iparriagB  rviIaMpQ  is  not  a  lys  within  ij|pe  state  of  the  party  in- 
voking the  jnrisdictiQn  of  .a  otHirt  to  dissolve  it,  so  as  to  autiuu^ 
ifs  Ul^  oonrt  to  hind  the  absent  party,  a  citizen  of  soother 
Jnrisdiotiony  by  anhstituted  service  or  actual  notion  of  the  pro* 
oeeding  given  without  the  jurisdiction  of  the  court  where  the 
proceeding  i$  pending.** 

The  d^crs^  granted  in  Win,n(Motf»  being  void,  was  pn]{)erl7 
excluded.  It  could  not  he  considered  #s  having  any  effect 
ippon  the  tUUm  of  the  pjLaintifll 

Being  the  wife  of  the  defendant  within  this  state,  ^be  roast 
be  opnsidered  ap  legally  entiUed  to  ^\  the  rights  Aowjog  from 
Uiat  relation  under  the  ponstitution  and  laws  of  the  stat^  end 
of  the  United  StateSi  and  if  the  result  be  to  cempej  defendant 
in  the  jurisdiction  where  he  now  resides  to  comply  with  oor 
decree,  that  is  a  right  to  which  she  is  entitled  under  the  con- 
stitution of  the  United  States,  and  thf  courts  of  this  state  have 
no  power  to  deny  it  to  her. 

The  judgment  should  be  affirmed. 

ICabbuos  iJiD  DnBQSsa— PsBaB9nDH-**WHAS  n.i-Dfe»rtfoe  doefoal 
iiSiufy  Qwrel/  a  rsfsMl  ol  nstrisMwial  InlppMiira^  bat  ie  unporii  a  oewtitiw 
W  oohabitattoii,  »r«fiml  to  Ut«  logethtr,  wbkh  uitoItm  an  abnegatioa  of  •!! 
the  dnttaa  raialtiBg  from  the  mftrmgo  oontnott  Somikwiek  t.  Sotdhridt,  W 
IfftM.  SS7;  tS  Am.  Oeo.  S5,  and  note.  Septtntion  and  ialMtiM  to  ahuioa 
mil  osDODT  te  ssiuatata  a  sKMuA  <<«  ^flVMi  PkUmM  Ws  Pkikmk  H  Xifc 
SBS;  SS  Am.  Deo.  1S9^  and  notof  note  te  Mc  nOar  v.  Mc  Vichar,  19  Aia.  Si 
Bepw  4B8.  Deaertion  it  not  of  itself  a  ground  of  divoroe  nntU  it  coatinaai 
for  the  faU  period  fixed  by  law:  Netoing  y.  Ntwlng^  46  N.  J.  Bq.  449. 

MAsauoB  AHD  DivoRCB— JuRraDiorioK  ov  Oouim  TO  StfTBE  Divoaos 
aoAnsr  Noa*Bain>BsiT  Dbfbmdahts:  Sao  note  la  Rigtmif  r.  Biymtg,  M  Aa> 
at  Bap^4Sa. 
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I^WTBB  V»  FbITOBBS. 

pM  vbw  Tobx*  an.) 

I— >lBTSByukiMO  wim  Right  io.  —Ho  'Viho  valtwMly  lutarfi 
vith  ■B0ther'«ii^t*«erTio6i,  whether  they  be  the  ■ervioee  of  »  male  or 
km^  mmlaogor  iia  #dnH^  it  liable  for  aetiutl  oompeiiaatory  damage^ 
ii  thi»  wwiBiw  and  upon  the  lame  groiinde  that  he  would  be  liable  for 
Ihe  salawfiil  iatorforeiioe  with  any  other  property  right  of  another. 

▲n  CmxA  —A  Tjosbb  m  BmmMD  vo  tbi  flmfwia  ov  s]» 
Maraft  Cm*  reiUing  i»  kit  fMn^y,  and  may  thorefoio  >eeof«r  of  a^y 
mm  who  depntea  him«(  IhoMMrrioee,  thoofh  the  eonaait  of  the  father 
«ia  fiveo,  if  aQoh  eooant  waa  procured  by  fiand. 
lUmkBM^Vifjntm,  voe  Lota  ov  BaKnam  «v  Obha— If  a  nan,  faj 
lepreieiiting  himielf  to  be  vnauurriod,  obtaina  the  ooaeent  of  tte  parenta 
if  m  waSmar  iaoghler  to  Ua  matriaga  witii  her,  aai  to  her  )Mag  with 
bin,  Md  ho  «baaeaftor  livea  vidi  her»  dodaruig  that  ahe  ia  hia  wif^  un- 
13  A%  leaiwiig  of  hia  inability  to  oootraot  matriaga  beoaoaoof  hia  baring 
a  wili  tnm  wrhom  he  had  not  been  diToroed,  oommita  anhada^  her  father 
■ay  aoatam  anaotSon  for  the  loeaof  the  aerrioeaof  hia  dasghlir,  and  tha 
jarj  nay  award  hiai  pmntive 


F.  R.  QiOmt,  for  fhe  appeUant. 
WiSiam  €L  La<w»ta,fer  the  MmponAmt 

PoTTSft,  J.  Thfo  aetton  wn  brought  by  plaintiff  agdnti 
defendsni  to  recofwr  damages,  aa  alleged  in  the  complaint,  for 
the  ebdnction  of  plaintiff's  imkni  danghter  from  the  senriee  of 
the  plaintiff,  her  father,  and  also  for  sedaction  while  Ait  was 
absent  from  her  fother's  hoose.  It  appears  that  the  defend* 
snt,  wfaoia  a  manaixtj  yearsof  age,  and  has  a  wife  from  whom 
he  is  not  legally  divorced,  and  who  is  Hving  absent  from  him, 
en  the  6th  of  May,  1886,  came  to  tiie  plaintiff's  honse  and  had 
an  interview  with  the  plaintiff,  as  well  as  his  das^ter. 

On  Cbe  sixteenth  day  of  May  following,  be  again  came  to  the 
plaintiff's  honse  sad  had  an  intenriew  with  him  and  plaintiffs 
wife  npon  the  snbjeet  of  marrying  Edith,  plaintiff's  dani^ter. 
Daring  Hie  interriew  with  the  plaintiff  npon  the  latter  day, 
apon  the  snlSeet  of  the  marriage  of  defendant  to  plaintiff's 
^ttgbter,  there  was  a  coaversation  between  them  in  regard  to 
his  legal  right  to  contract  marriage,  and  whether  the  condi- 
tions of  separation  of  defendant  fit>m  his  wife  were  sneh  as  to 
allow  of  a  valid  marriage  between  defendant  and  plaintiff's 
daoghter.  The  defimdant  represented  that  he  had  a  legal 
right  to  marry,  and  the  defendant  drew  a  consent  or  contract 
to  carry  oat  soch  design,  and  induced  the  plaintiff  and  his 
wife  to  oign  it.    The  consent  or  contract  was  in  these  words: — 

^  fb  Home  ii  May  C&ncem :  We  the  ondersigned  are  the 


£23  Imwyer  v.  Fbitoher  [NewYorki 

father  and  mother  of  the  bearer  Bdith  Lawyer,  Wherai 
Edith  aad  P.  J.  Fritcher  of  Sharon  wish  to  iie  united  wo  gin 
oar  consent  to  their  contracts. 
^  BicHM ONDViLLS,  May  16, 1886. 

'^Petbb  LAwmu 

''CATHBBm  LaWTEI." 

Said  Catherine  Lawyer  was  not  able  to  write  her  name,  and 
Edith  was  requested  to  sign  her  name  for  her,  and  did  80b 
After  these  representations  were'  made  and  this  InstromeDt 
signed,  the  defendant  carried  Edith  to  Portlandville,  in  Otsego 
County,  a  distance  of  about  thirty  miles  from  her  home  and 
residence  of  plaintiff;  staid  at  a  public  house  at  that  place, 
and  said  to  the  lady  who  kept  the  house  that  he  was  married; 
occupied  the  same  bed  with  Edith  on  the  night  of  the  seYeo- 
teenth.  The  next  day  defendant  carried  Edith  to  Sharon, 
Schoharie  County,  where  he  resided,  and  stated  to  his  houao- 
keeper,  who  was  a  sister  of  Edith,  that  she  was  his  wife.  On 
the  night  of  the  18th  of  May  the  defendant  and  Edith  occu- 
pied the  same  room  and  the  same  bed.  After  Edith  arri?ed 
there,  and  during  the  eighteenth  and  nineteenth  days  of  Maji 
there  was  a  conversation  between  Edith  and  Jolia,  her  sister, 
defendant's  housekeeper,  in  which  Julia  told  Bdith  that  the 
defendant  could  not  marry;  that  he  had  a  wifa  livingp  and 
was  not  divorced  from  her. 

Edith,  the  plaintiff's  daughter,  was  about  seventeen  years 
of  age,  generally  lived  in  her  father's  family,  and  pwfivmed 
service  for  him,  though  she  did  work  out  oooasionallyy  but  her 
father  had  received  her  wages. 

Among  the  declarations  made  at  the  interview  of  the  dx* 
teenth  between  plaintiff  and  defendant,  the  plaintiff  tostifiss 
that  the  defendant  said:  *^I  am  just  as  clear  from  my  wife  as 
though  I  never  had  married  her.''  The  plaintiff  alao  testified 
that  he  believed  such  statement  to  be  true.  This  statemenl 
and  belief  preceded  the  signing  of  the  paper  above  art  forth. 

On  the  seventeenth  or  eighteenth  day  of  May,  and  after  de- 
fendant had  arrived  at  his  home  and  made  the  statttmeDls 
above  to  Julia,  she  procured  from  a  drug-store  in  the  Tieinity 
of  defendant's  residence  some  poison.  Edith  partook  of  thai 
poison,  and  died  of  it  on  the  twentieth  day  of  May. 

The  principal  question  involved  in  this  ease  is,  whether  the 
plaintiff  proved  a  loss  of  service  and  damage  in  eonseqaenoe 
thereof  sufficient  to  maintain  the  action.  The  trial  judge 
oharged  the  jury  that  tho  plaintiff  was  not  entitled  to  recover 
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damagas  for  any  loss  of  service  by  reason  of  the  taUng  of  the 
poison,  and  the  death  of  Edith  in  oonsequence.  Nevertheless, 
the  jury,  under  the  charge  of  the  court,  found  a  verdict  in  fiivor 
of  (he  plaintiff,  of  eight  hundred  dollars,  besidea  costs. 

The  general  term  was  not  unanimous  in  affirming  the  Judg* 
ment  on  the  verdict  of  the  jury.    One  of  the  learned  judgeSi 
as  shown  by  his  dissenting  opinion,  uses  the  following  lan- 
guage, which  indicates  the  view  taken  by  him,  and  the  grounds 
for  his  dissent  from  the  affirmance  of  the  judgment:  ^The 
defendant,  a  married  man,  over  sixty  years  of  age,  took  plains 
tiff's  daughter  Edith,  about  seventeen  years  old,  from  her 
father's  honse,  on  Monday,  May  17th.     He  did  this  with  the 
oonsent  of  the  parents;  but  the  verdict  of  the  jury  establishes 
that  he  obtained  this  consent  by  fraud.    That  night  he  staid 
with  her  at  a  hotel,  and  occupied  the  same  bed  with  her,  say 
iog  to  the  landlady  that  Edith  was  his  wife.  ....  The  next 
day,  after  dinner,  Edith  became  sick.    She  had  taken  poisonu 
The  day  following,  Thursday,  the  20th,  she  died  from  the 
effects  of  the  poison.    Before  death  she  told  her  sister  that  shit 
took  poison  because  she  did  not  want  to  live,  and  that  she  did 
not  want  to  see  anybody.    There  was  evidence  that  Edith 
had  recovered  from  her  usual  monthly  courses  a  week  before 
the  went  away  with  defendant,  and  that  before  her  death  her 
underclothes  were  spotted  with  blood,  which  a  physician  sup- 
posed to  be  the  menstrual  flow.    The  important  point  in  this 
ease  is,  whether  on  these  facts  the  court  could  properly  submit 
to  the  jury  the  questicm  whether  the  plaintiff  sustained  dam*. 
age  other  than  that  of  death  for  loss  of  service  by  reason  of 
the  seduction.    It  will  be  seen  that  there  is  no  evidence  of 
ledaction  before  Monday  night;  no  evidence  of  JEdith's  condi- 
tion from  Monday  night  till  Wednesday  noon,  when  she  took 
the  poison,  and  of  course  no  evidence  of  pregnancy.'' 

I  should  not  feel  justified  in  departing  from  my  rule  in  this 
court  not  to  write  an  opinion  upon  the  affirmance  of  a  judg- 
ment in  a  common  and  ordinary  case,  except  to  reconcile  dif« 
fcrenees  of  opinions  by  the  judges  of  the  court  below,  and  to 
remove  any  resort  to  strained  or  doubtful  reasoning  to  sustain 
the  judgment  appealed  from,  by  a  brief  presentation  of  a 
feature  of  the  oase  that  was  not  distinctly  brought  out  in  that 
court 

This  action  was  brought  to  recover  damages  which  the 
plaintiff  alleged  he  has  sustained  by  the  unwarranted  inter- 
ference of  the  defendant  with  plaintiff's  right  to  service.    It 
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k  as  vdl  mltt^d  tibrt  be  wIm  iiiilMrfaqy  intorfms  witk 
jftotWrii  ligtit  qI  Mraot,  vhather  it  be  the  Mrme  of  a  malt 
•r  IbnmlAi  a  isioor  or  an  adiilti  ia  Uable  for  a.olwal  «r  aoanpenia- 
tory  daoaagiBB,  la  the  same  manner  and  upon  the  same  frainda 
that  ha  would  be  liable  for  ao  oalawfiil  iDterforMoa  with  mj 
other  property  right  of  another. 

The  pl«iiitiff  aUegea  that  he  ia  the  father  of  Bdith  Lawyer, 
that  at  the  time  of  the  aoto  of  the  defendant  oomplaiaed  of  by 
Che  plaintiffi  abe  waa  aeventeen  years  of  age  and  was  residing 
with  the  plaintiff,  and  that  he  waa  entitled  to  her  8enrie6S,aBd 
that  without  the  oonsent  of  the  plaintiff,  the  defondanti  oo  or 
about  the  aizteeath  day  of  May,  1886,  enticed  and  persoaM 
the  aaid  Edith  Lawyer  to  leave  the  residenoe  and  serYiee  of  tha 
plaintiff,  and  to  acoompany  him  (the  defendant)  to  Portland- 
viUe,  in  the  ooaaty  of  OteegOi  ete. 

The  plaintiff  also  alleged  that  on  the  oeyenteenth  day  sf 
May,  1888,  the  defendant  debanohed  the  aaid  Edidi,  els. 

The  etidenoe  in  tUs  ease  astabttahea  beyond  qnestioa  that 
on  and  previous  to  tlM  siiieeath  dayeif  May,  1886^  Bdith  waa 
the  aenrant  of  plaintiff^  both  in  law  and  feci.  It  follows  from 
that  relation  that  ;dahitaff  was  entitled  to  oommand  and  to 
have  her  servioes  wholly  and  without  intermption,  save  saeh 
time  as  waa  neoeaaary  for  hear  rest,  health,  and  pmeervatioa, 
until  the  plaintiff  shoald  give  a  valid  oonsent  to  diqwnaa  with 
the  servioe  or  the  law  shoald  terminate  the  relation. 

The  defendant  eame  to  plaintiff's  house,  where  she  wss  ia 
fact  performing  and  was  in  law  bound  to  perform  servioes  for 
the  plaintiff,  and  took  her  from  and  deprived  the  plaintiff  of 
suoh  servioe. 

If  this  was  done,  as  plaintiff  alleges,  without  his  oonseati  the 
defendant  is  liable  to  make  plaintiff  oompensation  for  the  k«s 
of  servioe.  If  the  plaintiff's  oonsent  was  obtoined  by  defend- 
ant  through  fraud,  it  was  void,  for  fraud  vitiates  all  oontraefea 
and  all  oonsenta.  Consent  or  no  oonsent  was  one  of  the  iaaiMS 
to  be  tried  by  the  jury,  and  the  jury  has  found,  upon  oompetent 
evidence  for  that  purpose,  that  any  oonsent  given  by  plaintiff 
was  given  through  fraud,  and  so  was  no  oonsent  With  this 
finding  by  the  jury  the  oourt  oannot  interfere.  ISdith  was 
taken  away  from  the  plaintiff  by  the  defendant  and  remained 
with  him  at  a  hotel,  and  on  the  way  to  defendants  home  and 
at  his  home  for  the  space  of  four  daya,  and  the  plaintiff  was 
in  the  mean  time  deprived  of  her  servioes,  and  his  right  to  them 
was  unlawfully  interfered  with. 
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Th»  §rmmmn  «l  the  aotian^  aoi  •(  aH  attttcne  of  thift  maftve^ 
u  Ihfrloai  of  lomce;  and  both  tha  pkadiogs  and  the  pxo^  in 
thii  MM  maka  oot  a  eauaa  of  aatioii  ia  eatiie  barmoDy  with 
tiM  fbllait  laqniMDWitB  of  aoeh  aotionSi  aad  entirely  dispeoee 
with  aoj  neceeaity  or  ocoaaion  to  resort  to  fiotioQ,  ae  is  said  to 
bt  done  in  aoiaa  matanoee  to  maintaiA  the  reoomry  of  dam- 
agit  in  thesa  casea. 

h  thaaipect  we  hare  been  oonaideriog  thia  eaee^  it  preaenta 
ae  actaal  and  measQiaUe  peooaiary  damage  to  the  plaintiffl 
The  lo»  of  lerviee  oonatitatea  the  eauae  of  aotiany  vii  it  oan 
Buht  ae  difbreoee  aa  to  the  right  of  aoiion  whether  that  baa 
haea  icooinpliahed  by  an  unlawfal  porsiiaaion  of  the  set  want 
Whave  the  maatar'a  employ  meat^  or  through  fraud  upon  the 
naeter  er  fMroe  upon  the  aerrant,  or  by  both  euoh  fraud  and 
nioa. 

Tha  loes  of  earvice  ia  the  cause  of  action,  and  when  that  ia 
estabtiahed,  a  basis  for  damages  to  some  extent  exists^  and 
whether  that  loss  is  eaused  or  attended  or  followed  by  sexual 
intercourse,  defilement,  or  pregnancy,  loss  of  health  or  disabil- 
ity to  Mrve,  or  for  the  purpose  or  witJi  the  intention  of  obtain- 
iBg  those  reeuha  through  a  formal  but  criminal  marriage^  haa 
iriatien  laore  eepecially  to  the  damages  the  plaintiflf  may  re- 
eoYer  than  to  his  eause  of  aotion. 

It  is  true,  the  complaint  charged  debauohment  and  ill  health 
aa  a  oonaequeoce,  as  well  as  the  taking  of  the  eenrant  from 
thamasler.  Whether  the  debauchmant  was  proven  or  not| 
tha  taking  away  by  the  defondaat  waa  proven  without  any 
eoDtradiotion,  and  this  gave  plaintiff  a  oauae  of  action  and  a 
ri^l  to  damages.  In  sadi  caaes,  the  jury  hava  the  right  to 
impose  ponitiva  damagea,.  in  their  diaoretioUy  In  addition  to 
eomponsatory  damages^ 

I  think  these  views  are  abundantly  supported  by  awnerouf 
<ieeided  eaaea,  to  a  few  of  which  I  maka  reference  and  extracts. 
Jodge  Andrews  in  Aopb  v.  De  Lvm^  109  N.  Y.  229,  4  Am. 
St  Bep.  444,  says:  ""In  AffitM  v.  JTiyUna,  Gar.  ft  ML  264,  the 
case  of  an  indietment  fas  the  abduction  of  an  unmarzied  girl 
QDder  sixteen  years  of  age,  ^  against  the  will'  of  her  fother,  it 
appearing  that  ttie  consent  of  the  parents  waa  induced  by 
finaod,  the  hidictment  was  sustained»  and  Guvpay,  B.,  said  [in 
that  ease]:  *  I  mention  these  cases  to^  ahow  that  tha  law  haa 
long  considered  fraud  and  violence  to  bo  the  aame/  ^ 

In  JUpe  V.  Biufdwi,  82  N.  Y.  238  (which  was  an  action  by 
the  father  to  recover  damages  for  the  seduction  of  his  daughter, 
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who  was  twenty-nine  years  of  age,  but  living  in  lier  &tWi 
family),  this  language  is  used: ''  And  any  illegal  act  bywhkdi 
the  right  of  the  father,  such  as  it  was,  to  her  serrices  was  in- 
terfered with,  to  his  detriment^  was  a  legal  wrong,  tot  wUeh 
the  law  afiTords  redress." 

On  page  286  of  the  same  case  the  court  uses  this  langoage: 
**  Finally,  it  is  urged  by  defendant's  counsel  that  only  ooia- 
pensatory  damages  should  have  been  allowed.     The  jodgs 
refused  so  to  direct  the  jury,  and  I  think  he  was  right   Tbs 
object  of  the  action  in  theory  is  to  recover  compensaticQ  te 
the  loss  of  the  services  of  the  person  seduced.    This  is  so  br 
adhered  to  that  there  must  be  a  loss  of  tiiat  kind  or  the  actton 
will  fail;  but  when  that  point  is  established,  the  rule  of  dam- 
ages is  a  departure  from  the  system  upon  which  the  action  is 
allowed.    The  loss  of  service  is  often  merely  nominal,  though 
the  damages  which  are  recovered  are  very  large.    It  is  too  lata 
to  complain  of  this  as  a  departure  from  principle,  for  it  has 
been  the  law  of  this  state  and  of  the  English  courts  for  a  great 
many  years." 

The  same  court,  further  on  in  the  opinion,  uses  this  lan- 
guage: '*  The  true  rule  [this  being  an  action  brought  by  plain* 
tiff  for  the  seduction  of  his  daughter]  I  think  is,  that  the 
plaintiff's  right  to  the  services  may  be  made  out  in  either 
way,  and  that  when  established  so  that  the  action  is  techni- 
cally maintainable,  the  court  and  jury  are  to  consider  whether 
the  plaintiff,  on  the  record,  is  so  connected  with  the  party  se- 
duced as  to  be  capable  of  receiving  injury  through  her  dis- 
honor. A  mere  master,  having  no  capacity  to  be  injured 
beyond  the  pecuniary  worth  of  the  services  lost,  should  un- 
doubtedly be  limited  in  his  recovery  to  the  value  of  these  ser- 
vices. But  the  case  of  this  plaintiff,  as  has  been  mentioned, 
is  quite  different." 

In  Hewit  v.  Primes  21  Wend.  79,  81,  82,  Judge  Nelson,  in 
delivering  the  opinion  of  the  court  in  an  action  like  the  one 
under  consideration,  uses  this  language:  ^  It  is  now  fully  set- 
tled, both  in  England  and  here  (citing  several  authorities  in 
both  countries),  that  acts  of  service  by  the  daughter  are  not 
necessary;  it  is  enough  if  the  parent  has  a  right  to  command 

them,  to  sustain  the  action The  ground  of  the  action 

has  often  been  considered  technical,  and  the  loss  of  service 
spoken  of  as  a  fiction,  even  before  the  courts  ventured  to  place 
the  action  upon  the  mere  right  to  claim  the  servioea;  they 
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fl^oentiy  admitted  the  most  trifling  and  valuelesa  aeta  at 
lofficient'' 

Further  on  in  the  ojnnion,  the  judge  luee  this  language: 
"The  action,  then,  being  fully  sustained,  in  my  judgment,  by 
proof  of  the  act  of  seduction  in  the  particular  case,  all  the 
complicated  circumstances  that  followed  come  in  by  way  of 
•ggrayating  the  damages.'' 

In  While  Y.  NeUi8,  81  N.  Y.  405,  407-409,  88  Am.  Dec.  282 
(which  was  an  action  for  debauching  plaintiff's  minor  daughter, 
and  communicating  to  her  a  yenereal  disease,  by  which  she  was 
nadc  sick  and  unable  to  labor),  the  judge  uses  the  following 
liogQsge:  ^Whenever  the  wrongful  act,  by  immediate  and 
direct  consequence,  depriyes  the  master  of  the  service  of  his 
wmuit,  or  injuriously  affects  his  legal  right  to  such  service, 
the  law  gives  a  remedy.    It  is  not  sufficient  to  sustain  the 
letioD  to  prove  the  seduction  merely.    That  is  the  wrongful 
let  from  which  it  must  appear  that  a  direct  injury  to  the  rela* 
tire  rights  of  the  master  has  followed.    The  right  of  the  mas- 
ter, as  recognized  by  the  law,  is  to  have  the  services  of  the 
MrTSDt  undisturbed  by  the  wrongful  act  of  another.    In  cases 
cf  debauchery,  the  ordinary  consequences  that  affect  the 
iDaater  are  the  pregnancy  and  lying-in  of  the  servant,  during 
which  she  is  unable  to  render  him  service.    Hence  the  prece^ 
dents  of  pleadings  in  this  form  of  action  have  perhaps  invari- 
ably alleged  a  loss  of  service  through  those  consequences.   But 
h  by  no  means  follows  that  there  is  no  remedy  where  the  loss 
af  eerrice  is  the  direct  effect  of  the  wrongful  act,  although  pro- 
duced by  some  other  consequence.    All  that  the  law  can  re- 
V^  is  damnwm  et  injuria;  for  these  constitute,  when  directly 
aoDncetod,  the  proper  and  complete  elements  of  an  action  on 
the  case.    And  wherever  they  combine  as  an  immediate  cause 
and  effect,  the  law  cannot  deny  a  remedy  without  a  departure 
from  principle.  •  •  .  •  It  is  maintainable  because  a  wrongful 
act  has  eaused  a  direct  injury  to  a  lawful  right.    In  such  case, 
the  right  of  the  master  to  a  remedy  for  an  injury  to  his  enjoy- 
loent  of  the  services  of  his  servant  is  equally  clear,  whether  it 
be  produced  by  beating  and  wounding  the  servant,  or  enticing 
Urn  from  eniployment,  or  forcibly  abducting  him,  or  wrong- 
fclly  debauching  and  impregnating  with  child  or  with  disease. 
Nor,  in  my  judgmenti  does  the  remedy  depend  upon  the  sex 
rf  the  servant.  •  •  .  •  We  have  now  to  determine  the  abstract 
right  to  maintain  any  action  at  all;  and  that  is  something  quite* 
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hidtyadgnt  of  th«»  qMstfam  whai  damaKW  itmf  be  roooveni 
if  the  action  be  allowed.'' 

la  lib^  oaea  of  ihjfmm  r^  MOat,  47  Bsrb.  47,  5Q,  tbe  gen- 
eral tenxi;  use  ibis  language?  ^'It  tener  ofajeetioii  le  the  main* 
teDanoe  of  tke-aotloir  that  ao  eKpenavor  actoul  loas  of  eerviee 
ia  proired.  It  ia  aaffloieiit  tbat  tbe  (hther  was  at  the  time 
ODtitled  to  the  eervioes  of  the  daughter,  and-  might  hsvr  re« 
quired  ihem^had  he  choeeir  to  do  so.  ...  .  The  maslur  has 
a  proper^  in  the  labor  of  his  aervanty  and:  my  wnmgftil  aet 
oreating  or  piodudog  a^  diaability  in  the  aennaitto  perfons 
wluit  tbo  maalor  has  a  lij^i'  to  require  operates  as  a  dietarb* 
anoe  or  infringement  of  soch  right>  to  whieh  tiie  law  will  atteeh 
at  least  nominal  damagea  aa  a  resolt  of  the  injuty.  .  » .  .  Bat 
proof  of  the  slightest  loaa  of  servioeor  ttie  most  trifling  injury, 
if  the  direot  result  of  the  wrongful  aot^  is  snfScient  to  npLold 
the  aotion.'' 

In  Badgley  ▼.  Decker,  44  Barb.  588;  the  opinion  of  the  eoort 
at  general  term  holds  this  language:  **Then  warevidenee 
in  this  ease  sufficient  to  go  to  the  jury  upon  the  queeCion  of  the 
relaticm  of  master  and  servant  existing  between  Htm  plaintiir 
and  her  daughter.  The  slightest  degree  of  serviee  has  been 
holden  suffident  to  maintain  the*  aotion  and  to  adlow  a  reieor- 
eiy  for  tiie  heaviest  damages^  ....  bnt  to  aoeommodate  the 
action  to  oases  where  the  daughter  rendisred  no  serviee,  a  pre- 
sumed or  a  fictitious  service  is  resorted  to  t»ihe^gfawmMmJ* 

The  judgment  should  be  affirmed,  with  costs. 

Pabsmt  AMh  CtaLD— iKivaTToOatLD  — Loss  or  SMnrms— PAaxvnT 
RiOBT  or  Aonea  voa*-«For  an  iajmy  to  •  minor  ohftd^tlio  fUiar 
nwintefai  ea  aetioa  for k«.of  MmoiOk  thougb  «ho  right-of  mHoii  foi'lho 
oooal  injury  ronainn  in  the  child:  Bogitnw,  SmUh^  17  Ind.  SSSi  70  Ank  Doa 
488^  and  noto|  OomUe  OcmmMonmn  ▼.  RamOUm.  60  Md.  Mh  46  Ab.  Bopu 
7da.  A  father  nuyano  for  injnry  t^  hii  minor  aon  aa  fdr  injaiy  tb  a  aekfaal 
wharathoBOBOBDiead^aarTiMar  BMUkr:  Tengt^  IS^jkLSiOi  m^Mm.  Daa 
eSSf  oxtondMi.nototaCbrqiT.  JB«tfaUniJl^<i  J^Ooi«.4S;AfliL  DoaSOSr 

MASTBa  Ain»  BaavASv— Aonoa  bV'  Mienni^  pea*  Lon  oe-8avfioBi  or 
fiaayAar.  — An  notion  on  the  com  liaa  in  faTor  of  a  maator  agaiani^oiia  wfaa 
oanaoa  a  tenrant  to  leaTo  his  omploymont:  Dankl  ▼.  Swearenggmt  S  S.  GL  S97; 
^  Am.  B6p:471,  andnoto)  ffoiMuY;  Jftytttr,  WV.  C.  601;  IS  Aia:  9^ 
TSOl  A  railroad  oompany*  may-  mainlain>>ai»'  aoUoai  a|^iBnt'oao<  vOi^  «■&• 
oiondy  oanaea  thoarroat  of  itvottginaoviiihtla«nnning  a^taainy  «ill»  the  ialMt 
to  delay  the  train  and  injnry  the  oompanys  8L  JokMbmr^eie,  Mm  Mm  Ck  fb 
Mmi,  66  Yt  670;  46  Am.  Rop.  6381 
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Du  Bow  tK  Deokbju 

too  Haw  Tqw,  mm 

A  fwmmui  •»  %namm  Snqaoh  vo  Bbiko  to  thb  Trkativbitt  or  bis 
Faxhiit  e«r%  skOl,  and  knowledge,  and  if  he  waits  too  long  before  nn* 
dflrtftking  a  neoewaiy  amputation,  he  must  be  held  to  have  known  of 
the  probaUa  conaeqaenoes  of  snob  delay,  and  is  therefore  anawerablt 
for  the  damages  resulting  therefrom. 

Pkracuir  AHD  SiTBOBON. — Tbb  Failvab  Of  A  PATiBirr  TO  Obkt  thb  In- 
mmiriom  of  his  physioian  eaanot  destroy  his  right  to  recover  for  pro- 
▼imis  malpraetioe^  bnt  it  may  be  considered  as  tending  to  mitigate 
damsges. 

FkiBOUB  Ain»  SoBOBOw.  —  Tbb  Failubb  of  a  Patibnt  to  Obbt  tsb  In* 
RBDono!i8  of  his  snrgeon  is  ezonsable,  if  they  are  not  each  as  a  snrgeon 
sf  ordinary  skill  wonld  adopt  or  sanotion.  The  patient  is  not  required  to 
nhmit  to  treatment  which  is  plainly  injnrioos  and  nnskillfal,  placing  in 
psril  his  health,  and  perhape  his  life. 

FBnUBAH  ABD  SUBOBOH,  —  BbSOBB  A  SVBOBOH  OAV  RbLIBVB  HiMBBLV  FBOII 

IlABBJrr,  on  the  ground  that  his  patient  did  not  submit  to  the  conrse 
neomnModad,  he  most  show  that  it  was  proper  and  adapted  to  the  end 
inTiew. 

toSBBAB  AB]>  SVBOBOH.  —  IJABIUTT  OF,  WBBB  AOTIll*  ObATOIVOBBLT.  — 

The  faet  thai  the  aerriees  of  a  physieian  or  aoryeon  were  rendered  gra« 
tilkeoslj  does  aot  affett  his  duty  to  exercise  reasonable  and  ordinary 
mn,  skill,  and  knowledge  nor  his  liability  to  respond  for  damages  re* 
•altiag  from  lua  not  ezaroising  them. 


A.  T.  CUarwater^  for  the  appellant. 
Bamiul  r.  Afttf  for  the  respondent. 

HuGBT,  J.  Thia  action  waa  brought  to  recover  damagea 
ef  the  defendanti  a  physician  and  surgeon,  for  alleged  mal« 
pnottoe  ioffared  by  the  plaintiff  whilst  undergoing  treatment 
«•  a  patient. 

Ob  the  ifit  day  of  December,  1389,  the  plaintiff  undertook 
Id  jrntp  ODto  an  eagine  of  the  Ulster  and  Delaware  railroad, 
la  the  titf  of  Kingston,  and  in  doing  so  slipped,  and  his  left 
ftnt  wee  oaught  by  the  tender,  and  a  portion  thereof  crushed. 
Bsbg  deatitote,  he  waa  taken  to  the  city  almshouse,  where  he 
was  tiMtad  by  the  defendant,  who  was  one  of  the  city  phy si- 
mians haviiig  the  care  of  the  patients  therein,  and  who  was 
tmployed  for  thai  purpoae.  Thereafter,  and  pn  the  tenth  day 
ef  December,  he  amputated  the  plaintiff's  leg  above  the  ankle 
jeiati  aad  iix«r  seven  days  thefeafier,  gangrene  having  set  in, 
bs  again  ansputated  the  leg  at  the  knee  joint.  After  the  sec- 
end  ampntation  the  leg  did  not  properly  heal,  but  became  a 
tvudng  save,  and  at  the  time  of  the  trial  the  bone  protruded 

Mne  three  or  fimr  inches. 
AM.  e&  av,  vob  xxviL-si 
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Evidence  was  given  upon  the  trial  from  which  the  Jury 
might  find  that  the  bones  of  the  foot  were  io  cniBhed  that  im- 
mediate amputation  of  the  injured  portions  was  necesBarj, 
and  that  the  appearance  of  gangrene  was  in  consequence  ef 
the  delay  of  ten  days  in  the  operation;  and  that  in  the  seooDd 
operation  the  defendant  neglected  to  save  flap  enough  to  oofer 
the  end  of  the  limb  and  bone,  and  that  the  subsequent  protnh 
sion  of  the  bone  was  owing  to  this  neglect 

The  question  of  defendant's  liability  consequently  became 
one  for  the  jury.  We  are  aware  that  he  claimed  to  have 
waited  ten  days  before  operating,  for  the  purpose  of  seeing 
whether  the  foot  could  not  be  saved,  and  that  a  physician  and 
surgeon  will  not  be  held  liable  for  mere  errors  in  judgment 
But  his  judgment  must  be  founded  upon  his  intelligence.  He 
engages  to  bring  to  the  treatment  of  his  patient  care,  skill,  and 
knowledge,  and  he  should  have  known  the  probable  coDse> 
quences  that  would  follow  from  the  crushing  of  the  bones  and 
tissues  of  the  foot 

In  submitting  the  case  to  the  jury,  the  defendant  asked  the 
court  to  charge  that  *'  if  the  plaintiff  did  not  obey  the  defend- 
ant's instructions,  and  this  contributed  to  an  aggravation  of  ibe 
injury,  the  plaintiff  cannot  recover/'  The  court  declined  to 
charge  in  the  form  in  which  the  request  was  put,  and  an  ex- 
ception was  taken  by  the  defendant 

It  appears  from  the  testimony  of  the  defendant  that  after 
the  second  amputation  he  dressed  the  stump  and  put  the  {dain- 
tiff  in  position,  by  elevating  the  limb  so  as  to  prevent  hemoi^ 
rhage  and  too  much  pressure  upon  the  arteries;  tiiat  the  plaintiff 
did  not  keep  in  the  position  in  which  he  was  placed,  and  got 
his  leg  to  bleeding,  and  that  he  presumed  that  this  bleeding 
interfered  with  the  healing  of  the  limb.  It  also  appears  thai 
some  time  after  the  second  amputation  the  plaintiff  refused 
and  neglected  to  take  the  medicine  that  was  left  tar  him  by 
the  defendant,  and  that  subsequently,  after  the  defendant  had 
ordered  him  to  be  removed  to  another  room,  so  as  to  aymd  lia- 
bility of  contracting  erysipelas  from  a  patient  that  had  been 
brought  to  the  almshouse  afBicted  with  that  diseasOp  be  left 
and  went  away. 

Whilst  the  removing  of  the  limb  from  the  position  in  which 
it  was  placed  may  have  produced  the  bleeding,  and  thus  to 
some  extent  impeded  the  healing,  and  his  going  away  at  the 
time  that  he  did  may  also  have  further  aggravated  the  diffi- 
oulty,  these  facts  would  only  tend  to  mitigate  the  damageSi  and 
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vould  not  rtHeve  fhe  defendant  from  the  eoneeqnenoe  of  pro* 
Tiooi  neglect  or  nnekillfal  treatment.  Aa  to  the  preecription, 
we  are  not  told  what  it  was  or  what  it  was  for,  and  the  jury 
vai  therefore  unable  to  determine  whether  or  not  the  oondi* 
tion  of  tiie  patient  would  have  been  materially  changed  bj  its 
ufle. 

The  request  to  charge,  as  we  have  seen,  was  to  the  effect 
that  if  the  plaintiff  did  not  obey  the  instructions,  and  this  con- 
tribnted  in  aggravation  of  the  injury,  the  plaintiff  cannot 
reeofer.  This  was  too  broad  if  the  jury  found  that  the  defend- 
Aot  was  guilty  of  malpractice  prior  to  the  disobedience  oom« 
phuned  of. 

In  the  case  of  Carpenter  ▼•  Blake^  IS  N.  Y.  12,  the  court  was 
requested  to  charge  that  if  the  plaintiff  was  guilty  of  any 
negligence  in  the  management  of  the  arm,  through  or  without 
the  fanit  of  the  attending  surgeon,  after  the  defendant  ceased 
to  ha?e  charge  of  the  case,  and  such  negligence  contributed  in 
anj  material  degree  to  produce  the  present  bad  condition  of 
the  arm,  the  defendant  was  not  responsible.  This  request  was 
refused,  and  it  was  held  properly,  for  the  reason  that  the  re* 
quest  was  too  broad;  that  if  there  had  been  subsequent  negli- 
gence, the  cause  of  action  for  defendant's  negligence  would 
simply  go  in  mitigation  of  damages.  i 

In  the  case  of  MeOandless  y.  MeWha,  22  Pa.  8t  261-272, 
iiewis,  J.,  in  delivering  the  opinion  of  the  court,  says:  ''A 
patient  is  bound  to  submit  to  such  treatment  as  his  surgeon 
prescribes,  provided  the  treatment  be  such  as  a  surgeon  of 
ordinary  skill  would  adopt  or  sanction;  but  if  it  be  painful, 
iDJarious,  and  unskillful,  he  is  not  bound  to  peril  his  health, 
and  perhaps  his  life,  by  submission  to  it.  It  follows,  that  be- 
fore the  surgeon  can  shift  the  responsibility  from  himself  to 
the  patient,  on  the  ground  that  the  latter  did  not  submit  to  the 
oonrse  recommended,  it  must  be  shown  that  the  prescriptions 
were  proper  and  adapted  to  the  end  in  view.  It  is  incumbent 
on  the  surgeon  to  satisfy  the  jury  on  this  point,  and  in  doing 
so  he  has  the  right  to  call  to  his  aid  the  science  and  experience 
of  his  professional  brethren.  It  will  not  do  to  cover  his  own 
want  of  skill  by  raising  a  mist  out  of  the  refractory  disposition 
ofthepatient.'' 

The  defendant  moved  to  dismiss  the  complaint,  upon  the 
ground  that  it  failed  to  show  a  contract  relation  between  the  par* 
ties,  whereby  the  defendant  was  employed  to  attend  the  plain* 
tiff,  and  that  no  facts  were  allf'ged  showing  it  to  be  the  duty 
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of  the  deJSmtant  to  ttMt  him  ia  a  sldllfbl  macnflr.  TUi 
motion  being  denied,  the  defendant  asked  the  ooort  to  eliii|i 
that  as  the  defendant  treated  ttie  plaintiff  gratnitondy,  he  if 
liable,  if  at  all,  only  for  groBS  negligence,  which  was  reftuel 

It  has  been  held  that  the  fact  that  a  phTsician  or  voigKn 
renders  services  gratuitously  does  not  affect  his  duty  toex6^ 
cise  reasonable  and  ordinary  care,  skill,  and  diligence:  lf^ 
CandUse  ▼.  McWha,  22  Pa.  St.  261-269;  MeNmm  ▼.  Xov^tt 
HI.  209;  Oladwell  v.  SieggaU,  5  Bing.  N.  C.  738. 

But  we  do  not  deem  it  necessary  to  consider  or  determine 
this  question,  for  it  appears  that  the  plaintiff's  aervioee  wen 
not  gratuitously  rendered.  He  was  employed  by  the  dij  if 
one  of  the  physicians  to  attend  and  treat  the  patiente  that 
should  be  sent  to  the  almshouse.  The  fact  that  he  was  paid 
by  the  city  instead  of  the  plaintiff  did  not  relieve  him  freoi 
the  duty  to  exercise  ordinary  care  and  skilL 

Exceptions  were  taken  to  the  admission  and  rejection  if 
evidence.  We  hare  examined  them,  and  find  none  that  » 
quire  a  new  trial. 

The  judgment  should  be  affirmed,  with  eoati* 


PHTBiciiAin  AMh  SimeaoHa— Daoiuni  ov  dxnx  Awh  Ommm  RaqottBa<* 
The  decree  of  skill  vid  oai«  reqnirod  of  a  physician  im  tfaa  porfbraaooi  ef  as 
operaUon  is  saoh  as  physioians  ordinafUy  ozeroiso  in  the  ti  nsliiMBl  of  Mr 
patienas:  Aolt  v.  Hcnikeeptr,  70  Ud.  108;  U  Am.  St  Itqpw  SiOt  sad  astai 
aots  to  UTtkim  t.  Hiwrlngtmk.  7  Am.  St.  Riq^  900.  Nai^  ^aplv«0iMi 
treatiiig  a  fractareof  the  largor  bonoof  the  leg  to  promptly  ^asthseastomsiy 
applianoes  for  eztensioii,  whereby  the  limb  was  asateriallj  aborteosd*  ia  the 
absence  of  proof  that  the  patient  was  aaid>le  to  vndergo  each  ttealmsntft  «9 
reader  the  pbyaician  liable  in  damsgess  Bantm  t.  iTeoM^  8S  HL  US;  Si  hak 
Rep.  aaS,  and  ncaei  extended  noae  to  Hmmrd  t.  Oramt.  48  Aul  Dee.  4SL 

PHTOoiAva  AND  SvaonoHS— Iimu>nyt  OovDuor  of  Pjumn.  — Negf^ 
gent  or  improper  eondoot  of  a  patient  will  not  defeat  his  right  of 
against  the  physician  for  malpractice  onless  his  ns|^igenoe  oootribntss 
atantislly  to  the  injury  for  whleli  he  seeks  to  reoorers  Wmflw. 
875;  aa  Am.  See.  107. 
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G&AFTOH  V.  Mon. 

anwHttv  ibOAwiK  Em* 
Win.— Tn  BflHBKAartoiK  ov  ▲  Bonnr  or  W4T  t81IQU9«  49i>  ^▼i»  av 

iAur-WAf  doM  Bsi  merre  tha  alUj-waj  itself  but  narely  the  right  to 

|iM  ttuooi^  it. 
Win— Ir  ▲  BioHV  «v  Wat  d  Rubtw^  bot  vm  ftrwmini4i.LT  D»* 

IBOP^  lh»  vmy  ikMd  only  be  iwih  m  U  nmwkMy  n«c«iMaiy  and  eoQ¥«* 

liHt  for  Hm  poipoM  for  wbieh  it  wm  granted. 
WinL— Owvam  ev  Laitp  <y?m  Wmop  AHOfRm  has  a  Biohv  <yv  Wat 

lUT  Un  If  m  eay  menner  that  he  aeee  fit»  provided  he  does  not  nn- 

rMioaaUjr  intarfel*  with  the  Utter'e  reaeoaable  nee  in  paaeing  te  and 

Win— Worn  OR  -*▲  right  of  waj  along  a  private  road  or  allej-waj  does 
Ml  iffo  tiie  owner  of  sndh  way  a  ri|^t  to  Uioiet  that  it  shaU  not  be 
aUand  and  the  width  deoteaaed,  nnleaa  the  whole  is  necessary  for  hit 


Watil  —  Tbb  OwNm  or  Lavd  Ofmn  Wuhh  Amnsmm  mab  a  Ri«»r  or 

Wat  mab  tn  Rravr  to  eonstroet  bnildtngp  over  sneh  way,  provided 

ikf&f  aio  moh  •■  will  permit  of  ita  nee  lor  the  pnrpeeee  of  passing  to  and 

fce  ii  the  ■■^■****  whieh  the  parties  are  preenmed  to  have  had  in  view 

'  lAsn  the  grant  of  the  right  of  way  was  made. 

WAft— BsBflT  10  IwouMn.  —  A  penon  entitled  to  a  right  of  way  qaanot 
saaBMBhUy  elsiw  that  ho  has  also  a  right  to  the  air  and  ventilatinii 
•ssriaglfaroogh  Hid  from  the  spaoe  which  eonstitnted  the  alley«way  at 
i»tiiM  of  the  grant.  Where  agrant  or  reservation  is  of  a  right  of  way 
■srelyt  it  earrlM  with  it^  na  incidentals  thereto^  only  sneh  light  and  air 
m  wn  noeeasary  to  its  ocnvenient  enjoyment^ 

Wn. — ▲  Bmht  ov  Wat  to  a  Stabu  does  not  carry  with  ^t  sneh  light 
aid  air  as  the  stable  reqn]ro%  bnt  sneh  as  the  ngbt  el  way  needs  for 
Hi  unvspisat  enjoymsnti 


IVfMtmB  OlM#Ittfidy  for  the  appellant. 

Bkjfkm  JJ«  0U%  te  the  reepondenk 

Yini,  J.  The  right  of  the  deSmdant  to  ereet  the  bnilding 
kiqiieitio&  depends  opon  the  reeerration  eontained  in  the  deed 
^ted  June  1,  1862,  bj  wbioh  the  original  proprietor  of  the 
hat  lote  oonTejod  tiie  first  to  the  defendant's  grantor,  and  is 
aot stall  dependent  on  the  reservation  in  the  later  deed,  dated 
Daoember  81,  185S^  by  which  said  proprietor  conveyed  the 
ftird  lot  to  the  plaintiff's  grantor.  The  rights  of  the  defend- 
ant were  defined  and  fixed  by  the  earlier  conveyance,  and 
vve  not  ent  down  or  affected  by  the  later  conveyance,  to 
which  he  was  neither  party  nor  privy.  The  reservation  in  the 
dnd  under  which  the  deAndant  claims^  and  which  oM«ted 
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ihb  mmmeni  over  the  aUey,  so  bx  aait  affects  hie  premiiei^  ii 
in  these  words: — 

**  Beeerving,  nevertheleeB,  to  the  ownen  and  oocopanti  of 
the  three  hooeei  and  the  three  stables  on  the  easterly  side  of 
Fifth  Ayenne,  next  north  of  the  premises  above  oonTigredy  the 
light  of  way  through  and  orer  the  carriage  or  alley  way  in  the 
rear  of  the  said  above-granted  premises  to  the  three  stabbs 
next  north  of  the  one  standing  on  the  rear  of  the  aboTe-granled 
premises,  as  long  as  the  said  three  stables  shall  be  occopied  as 
prirate  stables.^ 

As  the  conveyance  was  in  lee,  it  vested  in  the  grantee  and 
his  assigns  all  the  rights  of  absolute  ownership,  except  as 
restricted  by  the  reservatiou,  which,  being  in  favor  of  the 
grantor,  is  to  be  construed  most  strongly  against  him:  Daiyes 
V.  Mayor  eU^  62  N.  Y.  592,  597;  Barst  v.  Empie,  6  N.  Y.  8J, 
89;  Jaek$(m  v.  Blodgett^  16  Johns.  172;  Jaek9on  v.  <?ardiMr,  8 
Johns.  894;  Ive$  v.  Van  Auken,  84  Barb.  566. 

The  reservation  is  of  ^*  the  right  of  way  through  and  OTsr 
the  carriage  or  alley  way ''to  the  stables,  and  is  to  continue  u 
long  as  the  stables  are  **  occupied  as  private  stables.''  The 
grantor  did  not  reserve  the  alley-way  itself,  but  the  right  of 
way  over  it,  which  means  simply  the  right  to  pass  over  it: 
Bodfigh  V.  BodJUih^  105  Mass.  319;  Kripp  v.  CuHxb,  71  CaL  63; 
SiwivuafU  V.  Woodruff,  21  N.  J.  L.  133;  47  Am.  Dec.  156;  H^ 
liaiM  V.  WesUm  U.  Ry  Co.,  60  Wis.  76;  2  Washburn  on  Beal 
Property,  276. 

The  right  of  way  was  not  reserved  for  all  purposes,  but  bt 
the  use  of  private  stables  only,  as  the  right  continues  while 
the  buildings  are  used  for  that  purpose,  and  ceases  when  the 
specified  user  ceases.  It  was  not  bounded  or  defined,  except 
as  it  was  limited  to  the  use  named.  Nothing  except  a  right  of 
way  as  thus  limited  was  reserved.  While  the  alley-way,  as 
laid  out  at  the  date  of  the  grant,  was  eighteen  feet  wide,  the 
right  to  pass  over  every  part  of  that  eighteen  feet  was  not 
reserved,  unless  that  right  was  necessary  in  order  to  pass  and 
repass  in  the  usual  way,  and  with  the  usual  means,  between 
the  stables  and  the  s^eet.  The  use  by  the  grantor  of  the 
words  *^ carriage  or  alley  way"  in  the  alternative  indicates 
that  he  regarded  '^ carriage-way*'  and  "alley-way "as  meaning 
the  same  thing,  and  that  he  meant  by  neither  the  alley  as  laid 
oat,  but  the  carriage-way  that  passed  over  the  alley.  In  fact, 
lie  did  not  nse  the  word  "  alley  "  by  itself  at  all,  but  he  is  pre- 
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nmed  to  hatrt  had  in  mind  the  existing  condition  of  things 
apoD  whieh  his  oonToyance  was  to  operate. 

Thus  we  have  a  right  of  way  reserved,  but  not  spedficaliy 
defiDsd;  and  the  rule  in  each  cases  is,  that  the  way  need  be 
only  raoh  as  is  reasonably  necessary  and  convenient  for  the 
purpose  for  which  it  was  created:  Atkint  v.  Bordman^  2  Mef4 
457;  87  Am.  Dec  100;  BUmb  v.  Greeley,  46  N.  Y.  671;  6  Am. 
Bepi  167;  Bakeman  v.  Talbot^  31  N.  Y.  366»  870;  88  Am.  Dec 
275;  York  v.  Briggs,  7  N.  Y.  St  Bep.  124;  MaanoeU  v.  AeAiee,  9 
B.  Moo.  20;  48  Am.  Dec.  409;  Bexford  v.  MarquU,  7  Lans.  249; 
MaUkem  v.  Delaware  etc.  Canal  Oo^  20  Hun,  427;  Spencer  v. 
Weawer^  20  Hun,  480;  Tyler  v.  Cooper^  47  Hun,  94;  affirmed, 
184  N.  Y.  626;  Washburn  on  Basements,  244;  Goddard  on 
lasements,  838. 

When  the  right  of  way  is  not  bounded  in  the  grant,  the  law 
boonds  it  by  the  line  of  reasonable  enjoyment.  The  defend* 
aati  as  owner  of  the  land,  has  the  right  to  use  it  in  any  way 
that  he  sees  fit,  provided  he  does  not  unreasonably  interfere 
with  the  rights  of  the  plaintiff.  All  that  is  required  of  him  is 
that  he  shall  not  so  contract  the  alley-way,  either  vertically  or 
hterally,  as  to  deprive  the  plaintiff  of  a  reasonable  and  con- 
Tonient  use  of  the  right  of  passing  to  and  fro.  Thus  the  grant 
of  a  right  of  way  **  through  and  over ''  a  space  twenty  feet  wide, 
wss  held  to  be  ^'the  grant  of  a  convenient  way  within  those 
limits":  Johnecn  v.  Kinnicutt,  2  Cush.  168. 

As  is  said  in  Groddard  on  Easements,  p.  832:  **  A  right  of 
way  along  a  private  road  belonging  to  another  person  does  not 
give  the  dominant  owner  a  right  that  the  road  shall  be  in  no 
leqwet  altered  or  the  width  decreased,  for  his  right  does  not 
entitle  him  to  the  use  of  the  whole  of  the  road,  unless  the 
whole  width  of  the  road  is  necessary  for  his  purpose,  but  is 
nwrely  a  right  to  jmss  with  the  convenience  to  which  he  has 
been  accustomed;  •  •  •  •  and  even  where  a  right  of  way  was 
granted  over  certain  roads  marked  on  a  plan,  and  one  was  de- 
mibed  there  as  forty  feet  wide,  it  was  held  that  the  grantee 
was  entitled  to  only  a  reasonable  enjoyment  of  a  right  of  way, 
and  that  each  reasonable  enjoyment  was  not  interfered  with 
by  the  erection  of  a  portico,  wMch  extended  a  short  distance 
into  the  road,  so  as  to  reduce  it  at  that  point  to  somewhat  less 
than  forty  feet'';  citing  Clifford  v.  Hoare,  L.  R.  9  C.  P.  362; 
iiaOoti  V.  Hambcro,  2  Fost.  &  F.  218. 

Was  eighteen  feet  in  width,  or  more  than  eleven  feet  in  height, 
sssential  to  the  reasonable  enjoyment  by  the  plaintiff  of  a  mere 
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riflkl  of  pMiIng  to  and  fro  wiCh  aoch  Tehielet  as  are  used  at 
privata  stableaT  Is  not  the  right  of  way,  as  it  now  isi  all  that 
is  reasonable  and  necessary  for  the  purpose  for  which  it  was 
granted  T  When  the  terms  of  the  reserration  are  oonndered 
in  connection  with  the  nature  and  condition  of  the  premiaea 
granted  at  the  time  of  the  execution  of  the  deed,  the  porpoee 
that  the  parties  are  presumed  to  have  had  in  view,  and  the 
use  which  in  practice  they  have  made  of  the  way,  as  found  by 
the  trial  court,  we  are  of  the  opinion  that  the  defendant  haa 
not  interfered  with  the  reasonable  enjoyment  by  the  plaintiff 
of  the  easement  created  by  the  grant 

It  is  insisted,  howeyer,  in  behalf  of  the  plaintiflE^  that  he  is 
entitled  to  the  light,  air,  and  ventilation  coming  through  and 
oyer  the  open  space  which  constituted  the  alley  at  the  date  of 
the  deed.  If  the  alley  itself  had  been  reserved,  or  the  right 
to  use  it  for  every  purpose,  a  different  question  would  havi 
arisen,  but  neither  the  alley  nor  the  alley-way  was  reserved, 
nor  anything  except  the  right  of  way  over  the  alley-way  or 
carriage-way.  The  language  of  the  reservation  confers  upoo 
the  plaintiff  simply  the  right  of  passage,  and  as  incidental 
thereto,  such  light  and  air  as  are  necessary  to  the  convenieot 
enjoyment  of  that  right.  There  is  no  provision  which  ex- 
pressly or  impliedly  requires  that  the  entire  spaoe  at  the  rear 
of  defendant's  building  shall  be  kept  open  forever,  so  that  the 
plaintiff's  stables  may  have  air  and  light.  A  right  of  way  to 
a  stable  does  not  carry  with  it  such  light  and  air  as  the  stable 
needs,  but  such  as  the  right  of  way  needs  toi  its  reasonable 
enjoyment.  As  was  said  in  Aiiim  v.  Bordman^  2  Met  457, 
37  Am.  Deo.  100,  the  leading  case  upon  the  sutject:  '^i^to 
the  darkening,  •  •  .  .  the  defendants  were  not  liable  for  daoh 
ages,  unless,  from  the  length  of  the  passage-way,  it  was  so 
darkened  as  to  render  it  unfit  for  the  purposes  of  a  passage- 
way. We  may  conoeive  of  a  covered  passage  of  eight  or  ton 
feet  high,  of  a  length  so  considerable  that  unless  openings  woio 
left  there  would  not  be  light  enough  admitted  at  the  ends  to 
enable  persons  to  use  it  with  comfort  for  the  purpoooo  of  a 
passage-way,  but  unless  darkened  to  that  extenti  it  is  not  a 
case  for  damage^';  citing  ParUr  v.  Smitk^  6  Car.  &  P.  438; 
SaekY.  Siaeey^  2  Gar.  A  P.  485;  Wdli  v.  Ody,  7  Car.  *  P.  410; 
PHngle  v.  Wemhcm,  7  Car.  A  P.  877. 

In  Gerriah  v.  Shaituck,  182  Mass.  286,  the  defendant  bniit 
over  "  a  passage-way  four  feet  wide  ^  that  had  beaii  resorted 
^  in,  through,  and  over  "  certain  premisesp  bot  placed  no  part 
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at  Us  ImMltig  <m  the  fetnfftoe  df  Hbb  gibmidy  and  toft  the  way 
anobrtrocted  tat  a  reasonable  height  above.  It  was  held  that 
the  plaintiffy  as  the  dominant  owner,  had  ^  no  right  to  light 
and  air  above  the  way/^  and  that  she  had  ^  only  the  right 
of  passing  and  repassing,  with  sooh  incidental  rights  as  are 
necassaiy  to  its  anjoyment." 

To  the  same  effect  is  Burnham  ▼.  Nmdn$f  144  Mass.  88;  69 
Am.  Rep.  6L 

Bat  where  the  easement  was  *^  a  passage-way  five  feet  wide 
in  the  clear  for  light  and  air/'  and  ^  always  to  be  kept  open 
for  the  parpose  aforesaid/'  it  was  held  that  the  dominant  owner 
had  a  right  to  the  open  and  anobstructed  passage  of  light  and 
sir  from  the  ground  upwards,  and  throughout  the  length  of  the 
psnage-way:  Broolt  ▼.  Reynotdi^  106  Mass.  81. 

If  the  alley- way  in  question  had  been  protected  by  a  restrio- 
tioQ  of  that  kind,  the  claim  of  the  plaintiff  would  have  had  a 
bists  ia  the  deed,  which  would  have  shown  on  ita  faoe  that  it 
was  the  purpoae  of  the  parties  to  create  something  more  than 
a  mere  right  of  passage.  As  it  is,  we  can  find  no  such  inten- 
tion,  beeauae,  aa  we  have  held,  the  deed  calls  for  a  right  of 
way,  and  nothing  more.  The  space  at  the  rear  of  the  plaintiff's 
premises  is  under  his  exclusiye  control,  subject  to  the  right  of 
way  ofer  it,  and  he  can  ventilate  and  light  bis  stable  by  keep- 
isg  that  spaee  open,  but  he  oaiinot  prevent  his  neighbor,  two 
4oora  away,  from  building  on  his  own  land,  even  if  it  cota  off 
ame  Bght  and  air,  aa  long  aa  a  suitable  passage  ia  left  open, 
with  enough  light  and  air  to  conveniently  use  it. 

Upoo  flie  ftbota  as  found,  and  under  the  conveyanoe  as  wo 
flsnstroe  it,  bo  right  of  the  plaintiff  haa  been  interfiired  with 
hf  the  deibndant,  and  the  judgaaeiit  should  llierafara  bo 
aiBrmed,  with  costs. 


PaivMS  WAis-i-RiMHS  ev  OmummL  —The  graatoe  ol  a  right  ol  waj 
kn  Ml  only  a  right  of  panage  al  all  tfrnat  over  tiM  giaatoff^t  land,  bul  al«e 
wah  lishtiai  af  neiWMmrj  and  ineidmt  to  «Mh  pamg^t  Herwkmr,ltobtrt$, 
1)9  H.  T.  37;  16  Am.  St  Kep.  800^  and  nofeai  axtended  aoW  to  WeleA  v. 
^^9em,  NO  Aa.  Ooa.  114;  •ataoaad  nolo  to  Baiwiaw  v.  TbA^  9B  Aau  Doq» 


fuwAn  Wavs — SMian  ov  Owraa  ev  gaafiaww  SR>An  lo  Baser 
Bnumos  ovaa.  — Tho  gmator  of  a  prlrata  way  may  ooror  that  way  by 
NUiag  oftar  H^  provided  ho  laavoo  a  spaoo  high  and  wido  oaoagh  to  raaaon* 
iUjr  aaawor  tho  parpoao  for  whioh  sooh  pasaago  waa  rooorrod:  Atkln»  t. 
Mmm,  2  Mot  457;  S7  Am.  Dae.  100,  aad  nofeo;  aoto  to  Bmrnkam  v.  iTm^ 
HWA«.Ropke4. 

Puvan  Wavs— Dnmmiom  not  Bxpawnn.  -*  Wharo  tho 
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^  %  Wf  are  not  expreweJ^  bat  ttw  objeot  of  tho  iMwratiatt  k  aimwwd,  tti 
dimoniloiis  mutt  be  fnforred  to  be  nioh  m  are  reaeoaably  niAokat  to  aeooa* 
pluh  tiM  objeot:  AtUimr.  Bofdmm,  2  Met  467;  S7  Aol  Dee.  lOQk  and eetai 
Dbum  ere  meet  etrengly  oooetnied  egaiiu*  the  fgnmMon  Neto  to  itfto  ?• 
Bordman^  37  Am.  .Deo.  lUk 
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CavLAvntAL  BaauBOvuL  — Bsokbb  Holdikq  OoLLATsmAi  Bmmam  m 
HOT  RK<)uuun>  TO  BiALiZB  UPON  Thim  before  bringnf  ea  ofltMo  It 
reoorer  judgment  npoa  a  debt  for  the  aeouring. 

Bbokbbs.  ^  A  Custom  or  Bboksb8»  when  ooUatoral  aeooiitiBa  are  pal  ip  m 
a  margio,  and  an  aooonnt  beoomea  raflBoiently  redaoed  to  jeoptrdiii  % 
to  adTortiae  and  sell  the  ooUatorab  before  prooeedtng  agaiut  tb«r  m^ 
tomer  for  the  amount  dne  from  him,  ia  of  no  eiEbot  when  tfaa  ilaebiil 
the  caatomer  have  been  sold  at  hia  request^  and  the  broker  ti  not  mrtj* 
ing  anything  for  him  npoo  a  margin.  Henoe  a  broker  aMy  thta  Bito 
tain  an  aotion  for  the  balanoe  dne  him,  withont  first  realiiiig  aa  Ito 
eollaterala  in  hia  hand. 

William  Romer  arid  Stephen  8.  Manhall^  for  the  appellaiiL 
Everett  P.  Wheeler^  for  the  reapondent. 

Landon,  J.  The  plaintiff  was  a  stock-broker,  and  brooght 
this  action  to  recover  of  the  defendant  a  balance  of  aoooimt 
representing  the  losses  upon  the  purchase  and  aale  of  oertaiD 
stocks  made  by  the  plaintiff  at  ttie  request  of  the  defwidiftt 
and  upon  a  margin. 

The  transactions  and  the  amount  due  the  plaintiff  upon 
upon  them  were  established  by  the  evidenoe,  and  the  jad^ 
ment  should  be  affirmed,  unless  errors  to  the  prqudioe  of  tbs 
defendant  were  committed  upon  the  trial. 

It  appeared  from  the  evidence  that  during  the  pendency  rf 
the  stock  transactions  in  question,  the  defendant  assignod  to 
and  deposited  with  the  plaintiff  fourteen  shares  ot  the  AnM 
Horse  Palace  Gar  Company's  stock  to  protect  plaintiff  from 
loss  on  the  stock  transactions.  The  defendant's  speculatioiii 
were  unfortunate,  and  he  finally  gave  plaintiff  an  order  to  sdl 
out  at  the  best  he  could  get,  and  plaintiff  did  sa  The  plsiB- 
tiff  still  holds  the  horse  palace  car  stock. 

The  defendant  asked  the  court  to  hold,  or  to  instruct  As 
jury,  that  the  plaintiff  could  not  maintain  this  action  without 
showing  that  he  had  used  all  reasonable  means  to  realise  upoQ 
the  fourteen  shares  of  stock  which  he  held  as  collateral;  thsl 
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it  wif  plaiatiff 'b  duty  to  advertise  and  sell  it»  and  oredit  de- 
faidant  with  the  proceede,  or  to  return  it  to  defendant  before 
tfaii  action  was  brought  The  court  refused  to  hold  as  re- 
quested. The  defendant  offered  to  prove  the  value  of  the  four- 
teen aharee  of  stock;  the  plaintiff's  objection  to  such  proof 
was  auatained. 

Id  these  rulinge  no  error  was  committed.  The  plaintiff 
held  the  fourteen  shares  of  horse  palaoe  car  stock  as  collat- 
and  aecnrity  to  protect  him  from  loss.  There  was  no  special 
asraement  that  the  plaintiff  should  first  realize  upon  the  col- 
lateral before  bringing  an  action  against  the  defendant  to  r> 
eover  the  debt  due  him,  and  therefore  the  plaintiff  was  not 
required  to  realize  upon  the  collateral  before  resorting  to  this 
action:  BuUerworih  v.  Kennedy^  5  Bosw.  143;  SinUk  Sea  Co.  v. 
D%ncmb,  2  Strange,  919;  LawUm  v.  Newland^  2  Stark.  64; 
EamM  V.  W%ddaw$on^  4  Gar.  A  P.  151;  Elder  v.  Rause^  16  Wend. 
318;  Colebrook  on  Collateral  Securities,  136;  Jones  on  Pledges, 
see.G90. 

The  defendant  offered  to  prove  by  a  witness  that  it  was  the 
cQBtom  of  stock-brokers,  when  collateral  security  was  put  up 
as  a  margin,  and  the  account  became  reduced  sufficiently  to 
jeepardiae  it,  to  advertise  and  sell  the  collateral  security,  and 
to  charge  his  customer  with  the  balance,  and  that  such  was 
the  usage  of  the  plaintiff,  known  to  the  defendant  at  the  time 
the  margin  was  put  up,  and  at  the  time  of  dosing  the  account. 

The  court  was  justified  in  sustaining  the  objecUon  to  this 
offer,  because  the  plaintiff  sold  out  defendant's  stocks  upon 
defendant's  express  order,  and  not  to  protect  himself  because 
of  aahiinking  or  exhausted  margin.  Whatever  the  custom  of 
broken  may  be  while  the  speculation  is  pending,  it  can  have 
so  application  to  the  broker's  right  to  leoover  what  is  due  him 
after  he  has  carried  his  customer's  stocks  as  long  as  requested, 
and  finally  sold  them  pursuant  to  his  express  order. 

The  other  exceptions  do  not  require  discussion* 

The  judgment  should  be  affirmed,  with  costs. 


BsoeBirr — NsuasMii  io  RaiiiiiB 
A  ptnoB  boldiiig  ooUatoral  aaoiiritiM  is  sol  boand  to  mort  to  tham  btlora 
wing  vpon  In  prindpal  eUim,  Imt  when  thai  olaim  b  ■atJuHiHl,  hm  may  be 
«oiiip«iled  to  reMrign  or  releiao  the  oollaterak:  Waihee  t.  Fkmeffon,  14 
liNh.  170;  90  Am.  Dee.  S4S,  sad  note.  See  noto  to  MUlm^  v.  ChttyAtujg 
Aalii  M  Am.  Dee.  46L 
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TBx  AonoM  n  buvq  Sbetbd  bt  Pvbuoaxiimi  Imtw  tht  actun  b  i  ibi- 
pended  oondition,  and  no  prooeeding  oui  h%  takmi  nniil  his  •aoifcor  «r 
admiabtraior  ift.aobitttiited  m  a  party  plaintiff  in  his  plaM^  and  tf  Iki 
pnblMation  of  the  lumncmi  jto  eontiniiod  as  thongli  tlM 
i%  it  iavtieotnal  to  ooater  jorkdiotioft  mrm  tba 


John  R.  Kuhn^  for  the  appellanta. 

J9ue  Johnmm^  kit  the  reepondeni. 

Bbablkt,  J.  The  controversy  aroee  upon  the  reftieal  of  the 
defendant  to  complete  the  purchase  of  certain  land  in  the  dtj 
of  Brooklyn,  which  land  was  the  subject  of  a  contract  betweeo 
the  parties,  whereby  the  plaintiffs  agreed  to  sell  and  oonvey  it 
by  Aall  covenant  warranty  deed  to  the  defendant,  and  the  lat« 
ter  to  purchase  it  at  the  price  of  $3,860.  The  refusal  was  upoa 
the  asserted  ground  that  the  plaintiffs  were  unable  to  oonvey  s 
perfect  title  to  the  premises.  The  title  of  the  plaintiffs  was 
deri  v^  from  the  purchaser  of  the  property  on  a  sale  made  par* 
soant  to  a  judgment  of  foreclosure  of  a  mortgage.  And  ths 
ebjeotion  was  founded  on  the  charge  that  such  foredoeure  sals 
was  ineffectual  to  bar  the  equity  of  redemption  of  one  Lynch, 
wbe  had  the  title  subject  to  the  mortgage.  Lynch  and  Us 
wife  lesided  in  the  state  of  Louisiana.  The  action  to  fiyreekse 
the  mortgage  was  commenced  by  one  CSoggshall  in  November, 
1<874,  by  the  service  of  the  summons  personally  upon  two  de- 
fendants  other  than  Lynch  and  his  wife.  And  in  December 
following  an  order  for  service  of  the  summons  by  poblioatica 
upon  them  was  obtained,  and  the  summons  was  poblished 
aooerdingly,  but  before  that  service  was  completed  the  ptain- 
tiff  in  the  action  died.  The  publication  of  the  summons, 
nevertheless,  proceeded  to  the  termination  of  the  six  wesks, 
the  time  directed  by  the  order.  And  afterwardsi  pumaant  to 
the  order  of  the  court  in  which  that  action  was  brought,  it  wss 
continued  in  the  name  of  the  executrix  of  the  will  of  the  de- 
ceased plaintiff.  The  defendants  Lynch  did  not  appear;  and 
the  decree  was  thereafter  entered,  and  the  sale  pursuant  to  ft 
had.  The  question  is,  whether  the  summons  was  eflbotoally 
served  upon  defendants  Lynch.  The  action,  having  been  eeo^ 
menced  by  the  personal  service  of  the  summons  on  Mw  two 
other  defendants,  was  properly  continued  in  the  name  of  ths 
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executrix  as  pUdatlff:  Code,  seo.  121;  LiiHrmm$  ▼•  JafafcridjUt 

4SN.Y.  126. 

As  the  requisite  time  to  effect  ser vioe  by  publioation  had 
Qot  expired  at  the  time  of  the  death  of  the  original  plaintiff, 
the  summons  had  not  then  been  served  upon  the  defendants 
Lynch,  and  the  court  bad  acquired  no  jurisdiction  of  them, 
although  it  had  of  the  action  by  the  personal  service  of  the 
other  defendants.  But  the  effect  of  the  death  of  the  plaintiff 
wu  to  produce  a  suspension  of  further  proceedings  until  his 
^accessor  was  placed  in  that  relation  to  the  action.  What  had 
been  accomplished  in  it  while  there  was  a  plaintiff  remained 
effectual,  and  when  the  executrix  became  such,  progress  in  the 
actioQ  could  properly  be  made  from  the  place  in  the  proceed- 
iagB  where  the  suspension  bad  left  them:  Maon  v.  HamilUm 
i4  N.  Y.  666. 

la  that  view,  the  order  for  service  of  the  summons  by  pub* 
lication  may  have  remained  available,  but  it  is  not  seen  how 
the  four  weeks'  publication  of  the  summons  before  the  death, 
and  the  two  weeks  following,  could  be  treated  as  an  effectual 
fierrioe  upon  those  non-resident  defendants.    During  the  latter 
period  there  was  no  plaintiff,  and  in  praelioal  effect  no  action 
to  support  any  proceedings  within  that  time.    The  prior  pub- 
lioatioa  of  the  summons  was  then  an  unaccomplished  attempt 
to  serve  it.    And  to  constitute  a  service  in  that  manner,  it 
was  neeessary  to  poUish  onoe  in  esoh  of  six  snooessive  weeks 
in  the  two  designated  newspapers.    There  was,  then,  no  ser. 
▼ice  of  the  summons  on  those  defendants  while  the  action  in 
whiob  the  order  was  made  bad  any  party  plaintifE^  and  for 
that  reason  it  was  in  a  suspended  condition,  and  oenU  not 
rapport  any  proceeding  then  taken  for  any  purpose  other  than 
to  oontinoe  it  in  the  name  of  the  successor  as  such.     Before 
the  death  of  the  original  plaintiff  the  court  had  acquired  no 
jsrisdielaon  of  those  defendants.    It  eould  not  obtain  any  dui^ 
ing  the  suspension  following  bis  death,  and  consequently  it 
had  DO  jurisdiction  of  them  at  the  time  the  executrix  became 
phiintiff;  and  it  does  not  appear  that  their  persons  were  there- 
after in  any  manner  brought  in  that  relation  to  the  oourt.    It 
ia  aoggBSled  that  the  situation  is  no  different  than  it  would  be 
in  case  of  an  assignment  by  a  plaintiff  during  the  pendency 
of  an  action,  but  it  may  be  seen  that  in  such  case  there  would 
0  Miiinuously  be  a  plaintiff,  and  for  that  reason  not  necessarily 
any  legal  suspension  of  proceedings.    As  the  statutory  provis- 
ioDS  relating  to  the  continuance  of  the  action  at  the  time  in 
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qaefltlon  were  in  the  old  oode,  no  referenoe  to  tboee  of  the  pres- 
ent code  if  called  for;  but  the  latter,  in  the  leepeet  under  eon* 
rideration,  do  not  modify  the  mle  applicable  to-  the  preMot 
case. 

These  views  lead  to  the  eonelnsion  that  the  deliendaDt  wu 
jnstified  in  his  refusal  to  accept,  nnder  the  contract,  the  title 
which  the  plaintiffs  were  able  to  convey,  and  that  the  jndg* 
ment  should  be  affirmed.        __^^^^ 

Abatbibiit  ov  AoTfoii  BT  DiATBov  Pt4niTifv. — A%  — —  kw,teiB 
ietioDt  whor«  tbera  weM  two  or  moro  plaiotiffii,  tho  doath  «l  oat  «l  thti^ 
pending  the  ootion,  wm  an  abatement  ef  tiie  aotiioas  Iftmm  ▼.  Armn^  7 
Oreenl.  421;  S2  Am.  Dee.  908.  Oaher  r.  Oabur,  80  W.  Ya.  184  a  a  fua 
in  which  the  aetion  abated  by  the  death  el  the  platntUt  Jodieial  writi  4e 
not  generaUy  abate  bj  the  deatii  of  a  party,  bat  it  le  odkerwiw  ee  to  ihi 
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TAZiiTiov  — JoBimoinnu— A  CoaroaAnoa  GaaAsma  av  ns  Lkwm 
AnoTHBa  Static  bat  doing  bnaineas  in  thia  atate^  ia  anbjeot  lo  the  Jar» 
diction  of  tho  oAoer  whoee  dnty  it  ia  to  determine  and  aaaeee  tlM  aiaenl 
of  tazee  whioh  the  oorporatiooa  are  bonnd  to  pay  ta  the  atati^  and  ii  n^ 
jeot  to  taxation  aa  well  aa  a  domeetic  corporation. 

Taxation  —  JuaiaoioriON  —  Tax  ov  Foanaa  OMtgqamaaa  —  If  a  e«f^ 
ration  created  by  the  lawe  of  a  taster  atate  employe  tho  whole  or  any  fiit 
of  its  capital  here,  and  thns  has  the  benefit  and  protection  of  tegeroa- 
ment  and  lawe  of  the  state  to  the  extent  of  the  capital  eo  empkyt^ 
there  is  no  reason  why  it  ahoidd  not  be  snbjeol^  to  tho  eit— t  ef 
oapital,  to  the  same  hardens  and  obligations  aa  a  domsatai 
The  tax  is  imposed  for  tho  prinlegs^  which  ia  extended  ta  it  by  thesti^ 
nte,  of  doing  bosiness  here  as  a  corporation  and  in  its  oorpoimts  aama 

OoHBTiTUTiOHAL  Law — Rboulaviov  ot  Gomoouia — A  STATOia  IXTC» 
IHO  A  Tax  ufov  OoRPoaATioira  created  in  aaotiiar  atata,  the  basa  sf 
which  is  tho  amount  or  portion  of  their  ci^tal  ia  oae  ia  thia  alals  ia  thi 
transaction  of  their  ordinary  bosinass,  is  not  in  conflict  with  the  pnei^ 
ion  of  the  constitation  of  the  United  States  conferring  npoo  Coqgrsm  tht 
power  to  regalate  commeroe  between  the  statsa.  When  tiae  alats  psi^ 
mita  a  foreign  corporation  to  transact  bosineis  withla  Us  Hants  ia  ili 
corporate  name,  and  imposes  taxes  on  it  for  the  priTileg%  this  ii  net  a 
regulation  of  iotentate  commerce,  bat  a  lawfal  exeroiae  of  the  power  el 
taxation  upon  a  corporation  that  for  the  time  being  is  wxtkia  te  Jaii^ 
diction  for  that  purpose. 

WUUam  W.  MaeFarland,  for  the  appellaot 
Charlei  F.  Tabor^  attorney-general^  for  the  appellee. 
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O'BBTEir,  J.    The  relator  is  a  eorporatfon  organiied  onder 

Ihe  laws  of  New  Jersey,  having  an  authorised  capital  of  flye 

millioo  dollars,  four  million  of  wUeh  has  been  issued.    On 

September  2, 1890,  the  comptroller  of  this  state,  in  pursnanoe 

of  chapter  861  of  the  Laws  of  1881,  fixed  and  determined  the 

amouDtof  taxes  doe  £rom  the  relator  to  the  state  for  the  three 

yean  ending  November  1,  1889,  at  $2,308.42,  and  in  arriving 

at  thii  result,  he  found  tiiat  the  amount  of  its  capital  stock 

emplojed  hy  the  relator  within  this  stato  was  IIOO^OOO  for  the 

year  1887,  $1,838,888  for  the  year  1888,  and  1121,212  for  the 

year  1889.    No  question  appears  to  be  made  hj  the  relator  in 

regard  to  the  correctness  of  the  comptroller's  action  in  estimat-^ 

ing  and  fixing  the  amount  of  its  capital  in  use  in  this  stato, 

or  in  determining  the  amount  of  the  tax  thereon,  if  it  is  liable 

for  any  tax  at  alL    The  relator's  sole  contontion  on  this  branch 

of  the  case  is,  that  it  is  not  doing  business  within  the  state,  and 

bence  is  not  within  the  statute.    If  the  relator  is  within  the 

Btatote,  and  the  comptroller  had  jurisdiction  to  inquire  and 

determine  whether  the  relator  was  employing  any  part  of  ite 

capital  in  business  within  this  stato,  and  if  so,  the  amount, 

we  do  not  understand  that  the  relator  complains  of  the  dispo-- 

litimi  made  of  the  facte  bearing  on  the  questions  of  yalue.    In 

regard  to  the  facte  bearing  on  the  question  whether  the  relator 

18  doing  business  within  this  stoto,  the  return  to  the  writ  of  eer- 

Koniri  brought  to  review  the  action  of  the  comptroller  stetee 

that  it  **  consisted  in  part  of  maintoining  a  sales  agency  in  the 

eiiy  of  New  York,  and  in  selling  the  product  of  ite  mills  in 

tbja  fltete,  and  in  refining  crude  oil  within  this  steto,  and  deliy- 

ering  the  same  to  purchasers  therein,  and  maintoining  a  depot 

or  warehouse  in  the  stoto  of  New  York  for  the  storage  of  ite 

prodncto  therein,  and  in  keeping  on  dqxwit,  in  the  banks  in 

the  m\j  of  New  York,  large  sums  of  money  for  the  use  of  the 

relator  and  for  the  carrying  on  of  its  business;  that  during 

the  year  1887,  nearly  forty  per  cent  of  the  totol  sales  of  prod* 

vets  by  the  relator  were  sales  made  in  the  stoto  of  New  York; 

and  during  the  year  1888,  over  thirty*three  and  one  third  per 

eeDt  of  the  total  sales  of  relator's  products  were  made  in  the 

^te  of  New  York;  and  during  the  year  1889,  over  three  per 

cent  of  ite  total  sales  were  made  in  the  stato  of  New  York.*^ 

It  further  appears  that  the  relator'n  business  is  the  manufao-^ 

tore  and  production  of  oil  from  cotton-seed,  and  refining  ancf 

•f'lUng  the  same.    Ite  principal  office  is  at  Camden,  New  Jer- 

■ey,  but  it  has  an  office  or  agency  in  the  city  of  New  York. 
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Dnriag  Om  jmt  1888,  it  kept  io  banks  of  this  itato,  for  mia 
the  transaction  of  its  busioess,  116,124,  and  doriog  the  jmt 
1889, 188,778.74.    Daring  the  three  years  for  whieh  the  tax 
was  assessed,  it  sold  in  this  state  about  one  third  of  its  whob 
product.    There  can  be  no  doubt  that  a  corporation  erestsd  bf 
the  laws  of  anottier  state,  but  doing  business  in  this  ittta,  if 
subject  to  the  jurisdiction  of  the  officer  whose  duty  it  is,  under 
the  act  of  1881,  to  determine  and  assess  the  amount  of  tami 
which  corporations  are  bound  to  pay  to  the  state,  and  is  fob- 
ject  to  taxation  as  well  as  a  domestic  corporation.    The  buii 
of  the  tax  is  the  amount  or  portion  of  its  capital  in  use  here  in 
the  transaction  of  its  ordinary  business.    How  much  that  may 
be  in  any  particular  case  is  generally  a  question  of  fact,  to  be 
determined  by  the  comptroller  under  the  procedure  pointed 
out  by  the  statute.    There  is  no  injustice  or  hardship  in  aneh 
a  law.    If  a  foreign  corporation  or  a  corporation  enated  by  the 
laws  of  a  sister  state  employs  the  whole  or  a  portion  of  its  eap> 
ital  here,  and  thus  has  the  benefit  and  protection  of  the  gof- 
omment  and  laws  of  the  state  to  the  extent  of  the  capital  ae 
employed,  there  is  no  reason  why  it  should  not  be  subjected, 
to  the  extent  of  the  capital  so  employed,  to  the  same  bordeoa 
and  obligations  as  a  domestic  corporation.    The  tax  is  net 
imposed  upon  its  property,  but  for  the  priTilege  which  Is  ex- 
tended to  it  by  the  state  of  doing  business  hare  as  a  corpora* 
tion  and  in  its  corporate  name.    Since  the  statnte  hss  beea 
amended  so  as  to  make  the  amctint  of  capital  used  b  tbia 
state  the  basis  of  the  tax,  the  amount  of  business  transacted 
here  is  of  much  less  importance  than  formerly.    If  bot  a  faij 
small  part  of  the  corporate  business  is  done  hers^  and  but  a 
small  part  of  the  capital  emplnyed  here^  then  the  tax  is  ecn^ 
spondingly  light    The  facts  in  this  case  show  that  dwing  the 
year  for  which  the  assessment  was  made,  the  relator  employed 
a  portion  of  ita  capital  and  conducted  a  substantial  part  ef  ita 
business  operations  within  this  state,  and  thai  was  enough  te 
subject  it  to  the  obligation  to  defray  some  pari  of  the  puUie 
burdens.    The  statute  in  question,  in  its  applieatioii  to  carfo 
rations  created  by  the  laws  of  another  state  and  doing  boai* 
nesB  here,  haa  been  frequently  construed  by  this  ooort^  and  the 
principles  applicable  to  such  cases  stated.    The  faela  of  this 
case  bring  it  within  the  rule  of  liability  enunciated  in  these 
cases:  People  y.  Equitable  Trust  Co.,  96  N.  Y.  887;  Aepb  Y. 
Horn  Silver  Mining  Co.,  105  N.  Y.  76;  Psopb  t.  Wmtifle,  131 
N.  Y.  6eo. 
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TIm  fUtelt  under  whioh  the  tax  In  qaestfam  wtf  Iriipdadd  U 
not  in  eooflict  with  the  provisions  of  the  fbdtril  oonfltitntioQ. 
whioh  oonfert  opon  Congress  the  exclasiTe  power  to  regnUte 
commerce  between  the  ststes.    Thongh  the  relator  if  a  New 
Jenej  corporatiou,  its  principal  manufactoring  operations  are 
oarried  od  in  the  southern  or  cotton-produoing  states.    For 
the  porpose  of  disposing  of  its  prodnct,  it  is  neoessary  or  con* 
▼enieot  to  establish  and  keep  an  agency  in  the  city  of  New 
York,  and  to  employ  some  part  of  its  capital  here,  thongh  H 
may  be  a  comparatively  small  part,  and  to  sell  a  considerable 
part  of  the  prodnct  of  its  factories  here.    All  this  it  does  in  its 
^rporate  name  and  character.    The  state  has  the  power  to 
«zelade  oorporations  of  other  states  £rom  doing  business  within 
its  jorisdiction.    If,  however,  it  permits  them  to  come  here 
and  transact  their  business,  it  may  impose  a  tax  upon  them  for 
thia  privUege,  and  this  is  not  a  regulation  by  the  state  of  inter- 
state oonmieroei  but  a  lawful  exercise  of  the  power  of  taxation 
upon  corporate  bodies  that  for  the  time  being  are  within  its 
jarifldiction  for  that  purpose.    If  the  contention  of  the  learned 
coaneel  for  the  relator  should  prevail,  then  any  manufacturing 
corporation  in  other  states,  or  even  in  a  foreign  country,  could 
come  here  and  establish  an  office  or  agency,  and  transact  a  part, 
or  even  the  whole,  of  its  business  here,  and  escape  taxation 
eotirely,  upon  the  ground  that  it  was  engaged  in  selling  some 
part  of  its  product  in  other  states  or  in  foreign  countries,  and 
therefore  was  engaged  in  interstate  or   foreign   commerce, 
within  the  meaning  of  the  federal  constitution.    The  com- 
mercial clause  of  the  federal  constitution  does  not  preclude 
the  states  from  exercising  the  power  of  taxation  in  such  a  case 
aa  is  £solosed  by  this  record.    The  cases  in  which  statutes 
enacted  by  the  states  have  been  held  invalid  as  regulations  of 
commerce  were   stated  by  Mr.  Justice  Field  in  Sherioei  y. 
Mng,  98  17.  8.  102.    As  those  legislative  acts  which  ^'im- 
poeed  a  tax  upon  some  instrument  or  subject  of  commerce, 
or  exacted  a  license  fee.  from  parties  engaged  in  commercial 
pmsuits,  or  created  an  impediment  to  the  free  navigation  of 
lome  pahlio  waters,  or  prescribe  conditions  in  accordance  with 
which  commerce  in  particular  articles,  or  between  particular 
places,  was  required  to  be  conducted."    They  are  all  cases 
which  operate  directly  upon  commerce.    In  another  part  of  the 
iame  opinion  the  learned  judge  explains  the  scope  and  mean* 
ing  of  the  provision  conferring  upon  Congress  exclusive  power 

p.»VouXXVIL-a5 
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to  I0galate  oommerce.  "  la  conferring  apon  CoogreeB  tba  reg- 
ulation of  oommerce,  it  was  never  intended  to  oat  the  aUteeoff 
finom  legislating  on  all  subjects  relating  to  the  bealtii,  life,  sod 
safety  of  its  citiienSi  though  the  legislation  might  indirectly 
affect  the  comiiierce  of  the  country.  Legislation  in  a  great 
variety  of  ways  may  affect  commercOi  and  persons  engaged  ia 
it,  without  constituting  a  regulation  of  it,  within  the  meaaiog 
of  the  constitution.''  The  only  limitation  upon  the  power  of  a 
state  to  exclude  a  foreign  corporation  from  doing  bosineas 
within  its  limits,  or  to  exact  conditions  for  such  a  privilege, 
arises  where  the  corporation  is  in  the  employ  of  the  federal 
government,  or  where  its  business  is  strictly  commerce,  inter- 
state or  foreign:  Pentaeola  Td.  Co.  v.  Wetiem  Unitm  Td.  Co^ 
96  U.  B.  12;  Pembina  etc  Mining  Co.  v.  PeunayZvanto,  125 
U.  S.  181, 19a 

The  cases  are  numerous  in  the  highest  federal  court  where 
legislation  such  as  that  now  under  consideration  has  been 
held  to  be  valid,  and  none  of  the  cases  cited  by  the  leaned 
counsel  for  the  relator  hold  that  a  state  statute  impoaiDg  a  tax 
upon  a  manufacturing  corporation  of  another  state  tat  the 
privilege  of  doing  business  here  is  invalid:  Stale  Frdghl  Tax 
Cases,  15  WalL  282;  StaU  Tax  on  Grass  Beceij^  15  WalL  284; 
Delaware  R.  R.  Tax  Oase^  18  WalL  208;  Erie  Ky  Co.  v.  Pwm»^ 
vania,  21  WalL  492;  Philadelphia  Fire  Ass'n  v.  New  Fori,  119 
TT.  S.  119;  Smilh  v.  Alabama,  124  U.  B.  482;  Home  Ins.  Co.  7. 
New  York,  134  U.  8.  599;  Marys  v.  Baltimore  and  Ohio  R.  R, 
127  U.  S.  128.  The  property  of  a  foreign  oorporatioo  engaged 
in  foreign  or  interstate  commerce  may  be  taxed  equally  with 
like  property  of  a  domestic  corporation  engaged  in  the  same 
business;  but  a  tax  or  other  burden  imposed  upon  the  prop- 
erty of  either  corporation  because  it  is  used  to  carry  on  that 
commerce,  or  upon  the  transportation  of  persons  or  property, 
or  for  the  navigation  of  the  public  waters  over  whidi  the 
transportation  is  made,  is  invalid  and  void,  ae  inteiferrace 
with  and  obstruction  of  the  power  of  Congress  in  the  regola* 
tion  of  commerce:  Oloueester  Forry  Co.  v.  Penn&ylvama,  Hi 
U.  8.  211. 

The  obligation  imposed  upon  the  relator  by  the  act  of  1881^ 
to  pay  a  tax  to  the  state  treasury  as  a  condition  of  eigoying 
the  privilege  of  transacting  business  here,  does  noii  in  oar 
opinion,  conflict  with  any  provision  of  the  federal  oonstitutioii, 

The  Judgment  of  the  general  term  shoold  be  afflrmed. 
with  eosta» 


Feb.  1883]  Pjk>plb  t .  Wsmplb.  647 

InBRifi  ComsMi^  OavBTXTunoirALmr  or  Stati  EiouxiAnoHs  or.  — 

OwrfiWhMf  ISmkimt.  — Om  of  tli«  povenooBfenod  vpon  theOonipvai  of 

tbe  QinM  8lrtM  Iqr  nolioft  •  of  wlido  1  of  tiio  Mtiimal  ooofllitatiM 

ifiigBiatMgooBMnotoo  '*  wilh  foioiga  aotioMb  ond  omongtho  ■ovotol  ilili^ 

iod  wHk  tho lodHui  triboi,*'    Aiiioiigtlio  limitatiano  of  tho  powonol  tho  i»- 

Mdoal  itilwoontoinod  in  leotioii  10  of  tho  miho  articlo  oro,  ^  that  no  stato 

iball,  witboot  tiio  oooaont  of  tho  Oongron*  lay  any  impofts  or  dntioo  on  im« 

p«ti  or  tiport^  ozoopt  iriiat  may  bo  aboolntoly  ncoosaary  for  ozoonting  ito 

aipMftMn  ]a«%  aad  tho  not  prodnoo  of  all  dntioo  and  impooti  laid  by  ai^ 

ftito  onfanporti  or  exports  ofaall  bo  for  tho  nao  of  tho  troasnry  of  tho  United 

SUtei^  and  aQ  sooh  lawo  ohall  be  enbjoot  to  tho  roTieion  and  oontrol  of  Con* 

gni^'ud  "no  ttato  ahaU,  withont  tho  oooaont  of  Oongresay  lay  any  doty 

00  toaaagib"   IWo  objoet  of  lUa  note  ia  to  aid  In  determining  what  legiala> 

tioB  oi  the  part  of  tho  atatea  nay  bo  diaregardod  and  prononnoed  inTalidt 

iith«  basaaae  it  ia  apon  a  anbjeot  oomndttod  to  Oongreaa  by  aection  d»  or 

vpoa  wbiah  the  atatea  aro  ozpreaaly  forbidden  to  act  by  aection  10;  in  other 

vocdik  b  determining  what  atate  logialation  ia  inralid  for  the  reaaon  that  it 

latirfflfM  with  tntontato  oommoroo  or  with  oommeroe  with  a  foreign  nation. 

ftawital  AvAoritg  ^  Chmgr^tt  owl  ^  lAa  ^loia  Legidatwrei.  —  One  of  tho 

noit  diAedt  qnaotioiia  to  deoido  waa»  whether  or  not  the  olaaaea  of  the  ooa- 

ikiUtuM  which  wo  haTO  quoted  left  any  cononrrent  power  in  the  atatea  otot 

tiia  nbjeetito  whibh  thoee  danaea  rel%te.    With  reapect  to  the  prohibitiona 

aniioned  in  aootton  10,  there  oonld  bo  no  donbt  that  they  exolnded  or  aa- 

uOad  aU  atate  aotion  except  npoo  tho  oonditiona  there  preacribod.    Bnt  tho 

powwgifan  Oongreaa  by  aection  8,  *'to  regulate  oommeroe  with  foreign  na* 

tioub  tod  among  tho  aororal  atatea,  aad  with  the  Indian  tribeai''  ia  not  in 

tcnm  tzehuiTOf  aad  If  tho  power  of  the  atatea  to  act  npon  the  aame  anbjeot 

bodadad,  or  In  tlio  extent  to  which  it  ia  exolnded,  the  exolnaion  reanlta 

from  Iha  impoaaibility  of  there  oxlating  two  aoreroigna  having  at  the  aame 

tian  tba  rig^t  to  rogolato  and  oontrol  tho  aame  anbject*matter.    There  oan 

mfw  have  been  any  roaaonable  donbt  that  when  Oongreaa  exerciaed  to  any 

utml  the  power  giren  it  to  regnlato  commerce,  whatorer  it  did  within  the 

fioilief  too  power  conceded  to  it  waa  paramount  to  any  atoto  aotion  and 

Vjoad  tho  raaeh  of  any  atoto  annnlmeat;    Bat  many  regulationa  whioh 

dirw^j  or  IndiEoolly  albet  oommeroe  with  foreign  nationa  or  among  tho 

Mwal  atatao  may  he  onaotod  irtiioh  do  not  conflict  with  any  pre-exiating 

ngahikm  of  oommoroa^  and  againat  the  poli<qr  of  which  the  national  logiala* 

tirt  haa  never  wgtikaa.    Do  thoae  regulationa  remain  in  force  until  the  na^ 

timal  kgiatotoro  preeeribao  aomo  rule  Inoonaiatent  with  them  ?  or  doea  tho 

mne  gnml  of  tho  power  to  Oongreoa  eacdude  all  atoto  aotion,  whether  Con« 

gnn  thiaka proper  to  eacoroiao  ito  powera  or  not?    ''The  doctrine  now  firmly 

••t&bliahed  ii^  that  whore  tho  anbjeot  upon  whioh  Oongreaa  can  act  under  ito 

Moineroial  power  la  local  la  ito  nature  or  aphere  of  operation,  anoh  as  harbor 

ptlatige^  the  improTomont  of  harbon,  the  eetobliahment  of  beaoona  and  buoya 

to  gaida  Teaoela  ia  aad  ont  of  port^  tho  oonatmotion  of  bridgoa  orer  noTigablo 

nm%  tho  ereotioa  of  wharreab  piora,  and  dooka^  aad  tho  lika^  which  caa  bo 

paperiy  legnlatod  only  by  apedal  proriuona  adapted  to  their  localittea,  the 

Me  ma  aot  natil  Oongreaa  toterf erea  aad  auperaedee  ito  authority;  but  where 

tto  aobjeot  ii  aational  In  Ito  ohaiaotor,  aad  admito  and  requirea  uniformity 

ef  ngulatkm,  affwttng  alike  all  the  ■totea»  enoh  aa  traaaportotloa  botwoea 

ttoalate%  liMlading  the  importatioa  of  gooda  from  oao  atato  toto  aaothar, 

Gbagnaa  Ma  alono  ad  upon  it  and  provide  the  needed  regulationa.    Tho 

of  aay  law  of  Ooogieaa  OB  tho  aabjoot  la  oquivaloat  to  Ito 
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tfuil  •oouMTM  li  MmI  ouitter  ifadl  be  fM.  That  Hm  bImmm  ol  ngdiftiMi 
MtolftlmtftleoiainMiMwitt  rartieim  to  a^f  partlMtar  mIijmI  b  «iikn 
M  a  dMlaratkm  «lia*  tfat  famporMlcMi  ef  «h«>  artioto  isto  the  steto  ifaU  te 
■■mlibtod  "t  AwMMMT.  aU0a0»  efe;  J^'y  Oa,  19i  U.  8.  M7|  Xiiif  r.  HmHtk^ 
ia»U.ai06|  ITeifMT.  Aoteqf  iliMowinU.  aS79|  OMa^r^iMibv. 

Am.  St  Rap.  600. 

Oanrideriiigtiiaobjaotioiiaidada  toaatatataof  thaatata  aC  IfiaMqfi,  fM> 
▼Idiag  lor  Ilia  impraraaMiit  of  Iha  rivor,  harbor,  and  baj  «f  Maliil%  Ifr.  Ja» 
tioa  Field,  apeaktag  for  the  aaprame  oonrt  of  the  Uaited  Statw^  eaids  ''He 
objection  that  the  law  of  the  etate^  in  anthoriiing  the  inproTeoMnt  ef  tbe 
harbor  of  Mobile,  trenehei  upon  the  oominaroial  power  of  Ooagra%  mmamm 
an  exelnsion  of  etate  avthority  from  aU  eiibjeete  in  relatioa  to  wUeh  theft 
power  may  be  exersised,  not  warranted  by  <^  adjadieatioBaaC  tUi  eeart^ 
notwithatanding  the  etrong  ezpretfiooa  oaed  by  aooM  eC  ila  jadgaiL    Ihal 
power  ia  indeed  without  limitation.    It  aathoriaea  Oongrea  to  preeeribe  the 
oonditiona  npon  whioh  oommen  •  in  all  ita  forma  ahall  be  eondaoted  betweea 
oor  eitisene  and  the  eitiaena  or  subjeote  of  other  eoantriee,  and  between  citiieae 
el  the  aereral  atatea,  and  to  adopt  meararea  to  promote  ita  growth  and  taeaie  ifei 
aafety.  And  aa  oommerce  embraoea  naTigation,  the  improremant el  harberiaad 
baya  along  onr  ooaet^  and  of  nayigabierivere  within  the  etatee  oonneetiBg  with 
them,  falls  within  the  power.    The  anbjeotii  indeed,  npon  whioh  Googrem 
ean  act  under  this  power  are  of  infinite  yariety,  requiring  for  their  eaoeemfal 
nmnagement  diiforent  plana  or  modea  of  treatment    Some  of  tfaea  art  na* 
tional  in  their  oharaoter,  aad  admit  and  reqnire  aniforasi^  ia  their  regale- 
tion,  affeoting  alike  all  the  atates;  othere  are  local,  or  are  BMre  aide  to 
commeroe^  and  oan  only  be  properly  regulated  by  provisions  adapted  to  their 
epedal  oironmstanoes  and  looalities.    Of  the  former  elasa  may  be  nuitiened 
all  that  portion  of  oommeroe  with  foreign  oonntriee  or  betweea  the  sftatm 
whieh  oonaiste  in  the  tranaportation,  purohase,  eale^  and  exchange  of  eem* 
moditiea.    Here  there  oan,  of  neoesaity,  be  only  one  ayatom  or  pUn  of  rega- 
latioas,  and  that  Congress  alone  oan  preeoribe.    Its  non-aotion  in  snch  easeik 
with  reepeet  to  any  particular  commodity  or  mode  of  tranaportatiea,  ii  a 
declaration  of  its  purpose  that  the  commerce  in  that  commodity  er  by  thai 
meaoa  of  transportation  shall  be  free.    Tiiere  wooldothecwieebeBoaaoaisly 
against  conflicting  regulations  of  different  states,  each  dieerimiaatiag  in  lavar 
of  its  own  products  and  citiaens^  and  against  the  prodnete  and  eitiaone  ef 
other  states.     And  it  is  a  matter  of  pubHo  history  that  the  objeot  ef  veatiag 
hi  Congress  the  power  to  regulate  commerce  with  foreign  nationa  and  among 
the  etatee  waa  to  inanre  uniformity  of  regulation  againat  oonllictng  and  die* 
criminating  state  legieiation  "t  if e6ile  <hm^  r.  KmMO.  108  U.  a  OOa 

There  may,  in  some  instances^  be  a  difficulty  in  determining  whether  the 
regulation  in  qoeetion  ia  upon  a  subject  "  national  in  its  chirseter,**  aad 
whioh  "admits  and  requirea  uniformity  of  regulaticn,  affseting  alike  all  te 
etatee  "i  but  if  it  is  ascertained  to  belong  to  tiiat  claw,  then  it  ia  non 
liahed  that  it  muat  be  disregarded.  "As  the  grant  of  power  toregnlnto 
meroe  among  tlm  atates,  so  far  aa  one  system  is  required,  ia  eaolaaif%  tte 
etatee  cannot  exercise  that  power  without  the  consent  of  Congrea^  and  in  the 
absence  of  legislation,  it  is  left  for  the  oourts  to  determine  when  atafta  neftiaa 
doee  or  doee  not  amonnt  tosnoh  exereiae;  or  in  other  worde,  what  ia  or  la  not 
a  legnlation  of  such  commerce.  When  that  is  determined,  the  oontrorer^y 
fti  at  an  end  **:  LsMy  t.  Hardin,  135  U.  a  lOa 

Speaking  upon  the  same  topic,  &£r.  Jostice  ficadley,  in  Bromm  n  flbaita^ 
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114  0.  &  69St  did:  ^TIm  poww  !•  ng«lalt  ewwwt  MM«g  Iht  wvcnl 
■trtwii  giiattd  to  OoagrBM  to  tw  t  abiohrtt  m  ii  th>  powir  to  wgntoti 
wwiiwt  Witt  lonigB  nsliMa,  If  aol  in  all  iMpwti  ■■  txelMT*  power.  If 
»  tto  aliMiiM  «f  ongraarioiial  matiMk  the  ftotot  niay  Mi&iiiMie  to  ngoUto 
nftttort  of  lomX  intorisl  onlj  ineldiitoHy  affoetbg  foniga  wii  intontoto 
••■iniru^  raeh  m  pHoCi^  whanrea*  harbors,  roadi^  bridgoa,  tolla,  firoight^ 
«tiL,  liin,  aooording  to  tho  rala  laid  down  in  Oook^  t.  Board  of  Wardmu,  IS 
Hfw.  119^  the  powor  of  Oaograas  ia  ovdnaiTa  wharavar  tha  mattor  ia  national 
ia  iii  duraotar»  or  adauto  of  ana  nnifonn  qratonn  or  plan  of  ragnlatioa;  and 
n«rtabi]jr  ao  £w  azdnaivo  tiia*  no  atotobaa  powor  tomaka  any  law  orragn* 
btioB  wUoh  win  aftol  tha  fraa  and  nnrtatrainad  totoroonrae  and  tnda 
ktoMB  Cha  atotoik  aa  Oongreaa  baa  Wfl  il^  or  wbloh  will  impoaa  any  dia- 
wiouDatiBg  bordon  or  toz  npon  tha  aitiaana  or  prodnoto  of  other  atataa  eoai- 
iH«  hroajjht  within  ito  jmriadiotion.  All  laws  and  rognlationa  are  raatriotiva 
•f  aateial  fieadoai  to  aoBM  aztant^  and  where  no  regoUtion  ia  impoaed  by 
Mm  gorenment  whioh  baa  tha  axolnaive  power  to  regelate,  it  ia  aa  indioation 
«f  iti  will  that  the  mattor  ihall  be  left  free.  8o  long  aa  Oongreai  doaa  not 
pui  toy  law  to  regnlate  oonunarea  among  thaaareral  atataa,  H  thereby  indt« 
Mtaiiti  vni  thai  that  eonuneroe  ahall  be  free  and  nntrammeledi  and  any 
ngalaliaB  el  the  anbjeot  by  the  atatee  ia  repugnant  to  anob  fraedoa.  " 

Tto  following  atato  regnlationa  haTo  been  held  to  affeot  matteia  national 
ia  Itoir  obaraetary  and  adouttang  and  requiring  uniformity  of  regalation,  and 
tbwafore  to  be  tovaUd,  thongh  not  ia  ooniiiot  with  any  rognUtion  prtaerfbed 
VjGoagTMi:  Impoeing  taxea on  any  pamenger  from  a  foreign  ooontry  landing 
■Itport  of  thia  atotet  Pooplo  w.  Oompag/m  Qtmrak.  107  U.  &  69}  prohibit* 
in  OMBiBon  earfiara  from  bringing  intoxioating  liquors  from  any  other  stoto 
« twritory  without  ftrat  being  furnished  with  a  oertifioato  aa  prescribed 
k  tto  slate  statatosAnsmanT.OMbflVo^ilf.  IF,  Aijtoay,  125  U.  &  008;  exaol* 
i^  tto  payment  of  a  speoifle  sum  per  week  or  month  from  all  persons  selling 
niwtoaiHss  by  BMuple:  BMlm^.  ShO^  Taabug  DioMet,  190 U.  a  403}  taxing 
frwgbt  traasported  from  atato  to  stoto:  Aols /W^  IVw  Gssei^  15  Watt.  282; 
fiatiBg  ezelnstTe  righto  to  eatabliah  and  nuuntain  eleetrio  telegraph  linea: 
Pnmoh  TeLOo.r,  If.  IT.  ML  Ooi,  96  U.  &  1|  or  tonarigato  all  the  watora 
within  the  Juriadiotion  of  the  atataa,  with  boato  mored  by  dro  er  ateami  OUh 
ianT.  Ogim,  9  Wheat  1|  requiring  all  persona  engaged  in  the  tranaportation 
•f  psmsngwa  aaaong  the  atotsa  to  give  all  peraons  tmreling  within  the  stote, 
npoa  fimili  employed  to  snob  bniineas,  equal  righto  and  privileges  in  all 
parti  e(  the  ▼saael,  withont  distinotlon  on  aooonnt  of  rioe  or  oolor:  ffaii  t. 
DeCwtr,  95  U.  &  485;  imposing  a  tax  on  the  groesreoeiptoof  railroada  for  the 
evHige  of  freight  and  paasaugsra  toto^  ant  of,  or  through  the  atoto:  itoyo  t. 
iM^posb  121  U.  &  290t  or  npon  the  groes  leoeipto  of  n  steamship  oompany, 
toiTsd  from  the  tranaportation  el  peraons  and  property  l>y  90%  betwaeu  dif- 
foroit  statss:  PkOad^pkia  8.  8.  Oh.  r.  Pmm^haiHa,  122  U.  a  820.  Variona 
•ther  rsgalations  of  the  oharaetar  here  under  oonaideration  are  referred  to  m 
•ttor  parts  of  this  note^  under  approprinto  headings.  The  riews  ultimately 
pisTaihag  to  the  anprama  oourt  of  the  United  Stotes  upon  this  aubjeot  were 
int  moot  diatinotty  promulgated  by  Judge  Curtis  i^i  his  opinion  in  Oooley  r, 
Bcord^Wmrdmo,  12  How.  818,  to  whioh  he  aaid:  "  The  diyersities  of  opnion, 
iherefors^  whioh  have  existed  upon  this  anbjeot^  have  ariaen  from  the  different 
^«i  taksn  of  the  natava  el  this  power.  But  when  the  nature  of  a  power 
lito  this  is  spoken  oi^  whan  it  is  said  that  the  nature  of  the  power  requiree 
ttat  it  should  be  exeroiaed  exolusively  by  Co  tigress,  it  must  be  intended  to 
nftr  to  the  sabjeoto  of  that  power,  and  to  say  they  are  el  anob  a  natare  as 
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to  reqafrt  •zolttilrt  l^gUfttkiQ  bj  Oongetm,  Kow,  Um  po««r  W  ngidafti 
oomai«rw  emliriMi  ft  vul  Md,  oontftfaiag  mA  ooly  may,  ImI  wwirfimly 
▼ftrimii^  laliieeti^  qvitt  mliko  fai  thafar  iifttiir»|  mmm  impacAtivtIy  dMnudhg 
ft  Bingle  naif orm  nil«i  operating  oqiiftlly  on  tho  oommoroo  of  tho  VwaM  SlitM 
in  e^ery  port;  and  tome,  like  tho  sabjact  now  in  qoottioDt  aa  imparativ^f 
demanding  that  divetaity  whioh  alone  can  moot  the  loaal  nooaaaitiei  of  aafi> 
gation.  Bither  abaolataly  to  affirm  or  deny  that  tlio  natora  d  lUi  poinr 
raqoiroa  azclnaiTa  lagialation  by  Oongraaa  la  to  loaa  aigfat  of  the  aataia  rf 
the  aabjocta  id  thia  power,  and  to  aaaarti  oonoaming  ali  ol  thaai,  whit  ii 
really  applioaUa  bnt  to  a  part.  Whatever  anbjeota  of  thia  power aie  ia  thair 
nature  national,  or  admit  only  of  one  uniform  syatam  or  plan  of  rsgabtioi^ 
may  jnatly  be  aaid  to  be  of  anoh  a  natora  aa  to  reqniro  axduaivo  ligiilatfaia 
by  Oongreaa." 

The  ultimate  Tiawa  ol  tho  auprema  oout  npoa  thia  aabjooti  tagalhv  with 

the  anthoritiea  anpporting  them,  are  well  repreaented  by  tho  following  aztn4 

from  the  opinion  of  Mr.  Juatioe  Bradley,  apeaking  for  tho  oout  in  RMm  v« 

SheUf^  Taxing  DhL,  120  U.  8.  i92:  *'  1.  The  oonatitntion  of  tho  Unitid  fllaftii 

having  giTOB  ta  Oongraaa  tho  power  to  regulate  oommoroo,  aot  only  witt  kr* 

oign  nationa,  bat  among  tho  aavoral  atatea^  that  power  la  aoooaaarily  auMN 

whenever  tho  anbjeota  of  it  are  national  in  their  oharaoter,  or  admit  enlj  d 

one  uniform  ayatem  or  pl^  of  regulation.    Thia  waa  doddad  in  the  mm  of 

Ooolepr.  Beard ^  Wardeiaq/' the  Port  qf  Philadelphia,  12  How. SMl tl9, tad 

waa  virtually  involved  In  tho  oaaa  of  OibbMB  v.  Offden,  9  Wheal  1,  and  hai 

been  oonfirmed  in  aaany  aubaequent  eaae%  nmongat  othera  In  Btmm  v.  Ifar^ 

land,  12  Wheat.  419;  1%$  Pamenget  (kum,  7  How.  283;  OnmdtUl  v.  ifdaa^ 

6  Wall  85, 42;  Ward  v.  Margiami,  12  Wall.  418,  430;  SMtFk^ighi  TaOmt^ 

16  Wall  232,  279;  Hendermm  v.  Uagor^Nem  York,  92  U.  &  259, 272;  A* 

¥oad  Ch.  V.  ffnmn,  95  U.  8.  466,  469;  MoNk  v.  KinAali,  102  U.  &  691,  W| 

Oiauemttr  ^arrf  dx  v.  Pemughama,  114  U.  a  196.  203;  Wabtuk ele.Jt9(h. 

V.  lUinoiB,  118  U.  8.  557.    2.  Another  aatabliahod  dootrineof  thiaeaart  ii. 

that  where  the  power  of  Ooogreaa  to  regulate  ti  exduaiva^  tho  failure  ol  Caa- 

greaa  to  make  expreaa  ragulationa  indicatea  ita  will  that  the  aubjeot  shall  to 

left  free  from  any  reatriotions  or  impoaitiona;  and  any  regulation  of  the  la^ 

joet  by  the  atatea,  ezoept  in  mattera  of  local  oonoom  only,  aa  hoteaftar  av^ 

tbned,  la  repugnant  to  anoh  freedom.    Thia  waa  held  by  Mr.  Juatioe  JohaaM 

in  Gibbons  v.  Ogden,  9  Wheat  1,  222^  by  Mr.  Juatioe  Orier  in  Uie  Pomemsm 

C<Me«,  7  How.  283,  462,  and  haa  been  affirmed  in  aubaequent  caaea:  SMI 

PreigkIL  Tax  Comm,  15  Wall  232,  279;  Railroad  Co.  v.  ^aao^  95  U.  a  441^ 

469;   WtlUm  v.  MimontH,  91  U.  a  275,  282;  M6biU  v.  KMbaU,  102  U.  a  m\ 

697;  Brown  v.  Hmukm,  114  U.  8.  622,  631;  WaUmg  v.  MiMgam,  116  U.  & 

446,  455;  Pidoard  v.  PuUman  Southern  Oar  Cb.,  117  U.  a  34;   Wabatk  tfa 

B'g  Go.  V.  flUnoU,  118  U.  a  557.    1  It  ia  alao  an  aafeaUiahed  prioatple.  ai 

already  indicated,  that  the  only  way  In  whioh  oomnaoroe  boiween  tho  atatai 

can  be  l^itimately  affected  by  atate  lawa  ia,  when,  by  virtuo  ol  itt  pelMa 

power,  and  ita  juriadiction  over  persona  and  property  within  ita  limita,  a 

atate  providea  for  the  aeonrity  of  tho  Uvea,  limba,  health,  and  ooesfort  of  poi^ 

aons  and  the  protection  of  property;  or  when  it  does  thoee  thinga  which  attj 

otherwise  incidentally  affect  commerce,  auch  aa  the  eatablishmonft  and 

lation  of  highwaya,  canaU,  railroada,  wharvea,  farriea,  and  othei 

faoilitiea;  the  paasage  of  inspection  lawa  to  seoure  the  due  quality  and 

are  of  produota  and  oommoditiea;  the  passage  d  lawa  to  regulate  ar 

the  sale  of  articles  deemed  iujarioas  to  the  health  or  mocnls  ol  the 

nity;  the  imposition  of  taxea  upon  persons  residing  within  the  atate  ar 
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ii|  to  ill  popabllflB,  mad  upon  ftTooMloiM  uid  employ mMili  portvad  tlMrala, 
Ml  ftwttj«MUM0ked  with'lordga  or  intonMe  oommoroe^  or  wilh  mnbo 
tlhir  inplojBMit  or  Imiln—  oxerdsod  vndar  Mithotity  of  Mm  oooatitatlM 
•■4  lawioltbo  United  Stetoo;  and  tto  impontioa  of  tozto  spoa  oil  propor^ 
within  iho  ilnte  mini^od  with  nnd  f onnuig  part  of  Iho  gront  nuws  of  prop* 
ntf  thanin.  Bat  in  mnking  onoh  intenud  r^gnl»tion%  n  atnto  oannot  impoio 
tam  opqn  penono  pa«ing  throogh  the  atnto,  or  ooming  inte  it  morel j  for 
atoapotify  pnrpoeop  eepecinUj  if  oonneotod  with  interatete  or  foreign  oom» 
OMna;  nor  can  it  impoae  auoh  tazea  apon  property  imported  into  the  atate 
fnm  aivoad  er  from  another  atate^  and  not  yet  beoome  part  of  the  eommoft 
■as  ol  property  therein;  and  no  diaorimination  oan  be  made,  by  any  aaeh 
wgalatJeni^  adrorwly  to  the  peraona  or  property  of  other  atatea}  and  no  r^ 
vhtioat  can  be  made  directly  aifeoting  inieratate  oommeroe.  Any  taxation 
•  regulation  ol  the  latter  oharacter  wonld  be  an  nnanthoriaed  interferenoo 
viA  the  power  gi^on  te  Oongreaa  orer  the  aabjeot," 

AaioBg  the  atate  regnlationa  inoidentally  aifeoting  interatete  oommeroe^ 
vludi  ba^e  been  hold  to  l>e  enforoeablo  and  Talid,  on  the  gronnd  that  th^ 
wm  looil  imlher  than  national  in  their  aoope  and  objeeti  or  related  generally 
to  tht  lightly  dntieo^  and  liahilitiea  ol  oitiaen%  and  affeoted  the  operationo 
•f  loceign  or  interatete  oommoroe  only  indirectly  or  remotely,  are  the  follow* 
iag:  Stototea  eronting  liahilitiea  for  marine  tert%  and  permitting  their  enforce- 
■Mat  aftw  the  death  of  the  peraon  injured:  akerMf  ▼.  AlUnff,  M  U.  S.  M| 
Amtoot  Gh.  ▼.  Okcm,  16  WaU.  622;  or  pn^ibiting  the  floating  of  loooe  aaw- 
Iv  to  a  naTigpJ>lo  riTor  within  the  atate^  '*  without  the  aame  being  rafted  or 
l«aed  together  or  inoloaed  in  boat%  and  under  the  control,  auperrlaion,  and 
pitotoge  of  men  eopeolally  placed  in  charge  of  the  aame  and  actually  therooa  "t 
<Va^r.  JOhe,  66  Fa.  8tL  899.  Other  local  regnlatioiia  which  are  permitted 
toiaoidintally  aAot  interatete  and  foreign  oommeroe  are  mentioned  in  dif- 
fcnnt  pirto  of  thto  note,  the  principal  of  which  may  be  found  under  the 
toadtofi^  *«NaTigation— RiTer%  Obatmction  of,"  ^'Ferriee,"  "Wharfage 
fm,*  «*Pilote  and  their  Chargea,**  **Begulation  of  Common  Oarrionb" 
"The  Polioe  Power  and  Intantate  Oommeroe,"  *' Quarantine  Lawa»*  etc 

Jfm  Stijtdt  mmi  IminmimkMm  ^  Chmmerct,  —  The  power  given  to  Oon- 
pmi  te  regulate  oommeroe  to  not  reatrieted  to  oommoroe  and  ite  inatru- 
■mtolillaa  eodating  aft  the  time  of  tho  adoption  of  the  oonatitution,  but 
vtmdi  te  all  aabjocte  ol  commerce  and  all  meana  of  carrying  it  on,  whether 
kaovn  or  anticipnted  when  the  oonatitation  waa  ad<^ted  or  notb  Henca^ 
tooB^  an  inTontion  to  raoent,  yet  if  It,  aa  in  the  oaaaof  the  elootrie  telegraph, 
^itooMi  one  of  tho  inatmmentelitiee  of  oommoroe^  any  atate  regulation  of  it» 
«of  ito  we  which  amounto  te  a  regulation  ol  oommoroob  toprohibitodt  Penaa- 
«to  JVL  Oto  T.  ITeitom  Unhm  TtL  Op^,  96  U.  &  1|  ilMtormaii  t.  Ifeatom 
Mm  fUL  On,  127  U.  &  411;  Wtitem  Uukm  Tel  Oa.  r.  AOmtk  TM.  Co..  6 
Htr.  ion  ToiteT.  MOmtmkm.  10  Wall.  497. 

WkmkOammtnu — '*  Oommoroe  undoubtedly  to  trafllo,  bat  It  to  aomothing 
Miei  to  to  mtetooorM.  It  deecribea  the  commercial  interoourao  between 
— tiana  and  parte  of  natloni^  in  all  ite  branchoo^  and  to  regulated  by  pre- 
Mribtog  ruloa  for  carrying  on  that  interoourao  **;  and  it  theMcre  indudoa 
■^▼iirtion  by  er  through  wUoh  oommeroe  to  oarrtod  oo  between  two  or  more 
ititn  or  with  a  foreign  nation:  M60MT.  O^dan,  9  Wheal  ItifoorT.  Vmde. 
ttHa.  943;  68  Am.  Dea  666;  VtaaU  t.  ifoor,  14  How.  66a  "Oommoroe  to 
a  tnrm  of  the  higeet  Importi  It  oomprehenda  interoourao  for  tho  pnrpooea  of 
tnda  to  any  and  all  ite  f ormab  including  tranaportetion,  purohaae,  aala,  and 
tfitoiBgo  of  ooouMiditiea  between  the  dtiaena  of  our  country  and  the  oil 


or  tnbjeoli  of  oihor  ooonirli^  or  boiwoon  oitiMno  of  diffwoai  otote  Tkt 
powor  to  ngnloto  it  ombrooio  oil  tho  InotnuMati  by  whioh  tmtk 
mgrboooadiiolod"!  W^imr.maU^  Mimmi^Ul  U.  a  SMl 
W  tiMiAtarohongo  or  molool  obongo  of  food%  prodnotioiub  or  proportyof  ooj 
kiadi  botwooanatioiio  or  indiTidaoli.  Transportation  u  tbo  moant  by  vhiob 
ooauBoroo  b  oarried  on;  witboat  transportation,  tboro  oonld  bo  no  ssMirni 
botwoon  nations  or  among  statoo^  Anj  rogalation  of  tbo  tranopoitatiBO  of 
intarstate  oommoroo*  wbothor  it  bo  upon  tbo  higb  oeas»  tbo  lakes,  tbo  nv«i| 
or  opon  railroads  or  otbsr  artifioial  ohannoU  of  oommnnioation  aflSsoting  oon- 
UMfce,  oporatas  as  a  rognUtion  of  oommoroa  itself  "s  Ooumeil  Bkffs  ▼.  Kaam 
Ci^y  ete.  A.  i?.  Cb.,  46  Iowa,  888;  24  Am.  Bop.  773.  It  isobvioostbitif  thi 
several  stateo  oonld  regolato  transportation  or  tbo  other  mesas  bf  vkich 
oommeroe  most  bo  or  lo  ordinarily  oarried  on,  they  ooold  thereby  indireetly 
regulate  oommeroe  itself.  Therefore  no  stale  rognlation  of  tho  iastnuaeap 
talities  of  interstate  oommeroe  is  admimiUloi  Henoe  a  tossoI  engsgad  is 
DOTigation  between  di&ront  statoi^  or  telegraph  or  telephone  oompaaiee  esh 
ployed  in  interstate  oommeroe,  are^  ezoept  as  to  pnroly  domeatio  ooauM>m> 
not  efieoted  by  state  rognlatione  nnloss  looal  in  their  eharaotsr*  and  sach  ■• 
most  neoeesarily  bo  indndod  with  tho  poUoo  powers  of  tho  staOss  Tk$  Damd 
Ball,  10  WaU.  667|  Leitmp  t.  ifoMd^  1S7  U.  a  640;  In  n  Pmiupimuin  TtU- 
fiAone  Oa.,  48  N.  J.  Sq.  91;  antt^  p.  482. 

Commerce  ufhen  Beghe  sooi  fo  Proieot  i9if&>aete  </.  — Tbo  fact  that  artielcs 
or  a  olasa  of  artieloe  are  proper  enbjeots  of  interstate  oommeroe^  or  that  thaj 
are  intended  to  be  employed  in  saoh  oommeroe^  dooe  not  reKoro  them  inn 
tho  antbority  of  the  state  to  make  regulations  eonooming  thom.  Whan  thaj 
begin  to  move  from  one  etata  to  another  as  artiolee  of  trsdo^  then  oosuaarca 
oommenoees  !%$  Daniel  Ballt  10  WaU.  857.  If  goods  are  in  oouroe  of  bana- 
portation  through  a  state,  though  detained  within  it  by  oonw  oonse  of  delay, 
*'  they  are  in  tho  oourse  of  oommeroial  transportation,  and  are  olearly  aad« 
tho  protootion  of  tho  oonstitation.  There  must  bo  a  point  of  tioM  when  th^ 
cease  to  be  governed  ozcluBiyoly  by  tho  domestio  law,  and  begin  to  be  gor- 
emed  and  protaotod  by  the  national  Uw  of  ooauneroial  regulation,  and  that 
moment  aeoms  to  us  to  bo  tho  legitimate  one  for  this  porpoeob  in  whieh  thay 
oommonoo  their  final  movement  for  transportatioii  from  the  state  of  thair 
origin  to  that  of  their  destination  **!  Ow  T.  AM  118  U.  a  6Sa  Uatathaa 
moment  arrives^  they  oannot  be  within  tho  protootion  *'of  the  nstiensl  law 
of  oommeroial  r^gulatioD,"  though  tboro  is  an  intention  to  export  tboi^  aad 
tbey  have  boon  bronght  from  the  plaoo  of  their  growth  or  manwtaotare  to 
eome  point  or  station  for  tho  purpoee  of  exporting  them  thonoo  by  nibead  ar 
aomo  other  moana  of  tranaportation  there  availaUot  (he  t.  Mrrel^  118  U.  81 
817;  TurpiM  T.  Bmrgeee^  117  0.  a  804;  TmrMr  t.  ifiiryiond;  107  U.  a  H 
If  an  artielo  of  oommeroe  is  snob  thai  tho  etato^  in  tho  lawful  OKorsiss  of  its 
polioo  powers,  may  prohibit  its  maanfaotnro  witUn  the  state,  on  thopoaad 
that  it  is  injurious  to  the  health  or  morals  of  its  inhabitants,  or  for  same 
otiier  suffioient  reaaon,  the  ozeroieo  of  the  polieo  power  oannot  be  avoided  ar 
invalidated  by  tbo  olaim,  whether  true  or  false»  that  the  artaols%  if  thair 
maonCaoture  ia  allowed  by  law,  will  beoome  aubjeots  of  intecstate  iismmMmt 
BeerOo.r.  MoeeaOmeeUs,  97  U.  S.  25s£aiiaatT.  Z^boU.  188  U.  a  888;JBid 
T.  Peanomt  128  U.  S.  1;  Powell  ▼.  Penneghtuiia,  127  U.  a  87a 

Comment^  TermimUhn  ef  Righi  tf  ^n^Mfa  ^,  to  iVplaotfM.— Whilo  the 
oommonoemont  of  tranaportation  it  also  tho  oommsnoemont  of  tbo  right  of  the 
artieles  tranqMrtod  to  protection  as  artiolee  of  interetata  oommors%  tbo  eesi- 
plotion  of  snob  transportation  does  not  terminato  the  right  tosnsb  piotsotiosi 
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Riimiilfftl  ttiat  Am  rij^t  to regaktt  aMuraeroo  m  mm  m  Am  sabjtete  of 
it  raiflh  a  gtUs^  or  plaoo  ia  tto  otaK  wImto  tholr  owoon  doiiro  to  m\\  or 
ngige  ia  teaflo  with  them  woold  bo  oqnivolflat  to  »  right  to  rogalato  ooai^ 
mrw  bttvton  rtatoi»  oad  to  impooo  rognUtioiio  at  Torioiioo  with  thooo  loi- 
poMd  1^  Coagraoi^  or  to  osfbroo  rootrioCioM  whoro  Oougross  intondod  oil 
iboold  Im  freo  tram  rotiraiot.  Iboroforo^  though  an  artido  ia  aooh  that  tho 
ititt,  m  tho  oioroioo  of  ita  polioo  powon,  may  forbid  ita  mannfootoro  ia  tho 
■Ma,  or  iti  aalo  if  thora  maaofaotarod,  otill  if  it  la  aa  artido  of  oonimoro«^ 
the  tlita  haa  ao  povar  to  impooo  aay  ragalatioa  or  rootriotioo  whioh  will  pro* 
not  iii  beiag  broaght  withia  tho  atatab  or  ita  aalo  at  aay  timo  af tar  ita  ar- 
ixnL  and  whilo  it  roaiaiao  ia  origiaal  paokagoai  Ldij^  t.  Hardin,  186  U.  3» 
MO;  IfN^r.  Mkk^ftm,  1)6 U.  &  161|  SHUbt.  /atateftag  £<9«of^ »  Mo.  168L 
&•  protaotioa  to  tto  importor  ooaaao  whoa  bo  haa  ao  aotod  that  Mm  prop* 
wty  impartod  booomoo  ''iaoofpoiatod  aad  alzod  ap  with  Mm  goooral  aiaao 
d.  preparty  ia  tho  eoaatrj,  whioh  happoao  whoa  tho  origiaal  paokago  ia  ao- 
Iragv  auh  ia  hla  baada*t  Brwm  t.  Jfanrfoad;  IS  Whoak  419|  Law  r, 
i««i»  It  Wan.  9|  KeHkr.  Biaig,  91  AU.  I.  Tho  oaly  qaaatioo  romaiainf 
tobaioallydotonainod  1%  Whatiaaa  origiaal  paokago,  aad  tho  broakiog 
tbtnof,  withia  tho  maoaiag of  thooo  daoiaioaof  Ao  to  aiaaor  qoaatityp  thoro 
Ma  ba  BO  doabt  that  tho  importor  aiay,  ia  tho  abooaoo  of  oongraawonal 
legialatioa  to  tho  ooatrary,  mako  it  aa  largo  or  amall  aa  to  him  awj  aeoa^ 
aoDfeniaot  or  doolrablo  for  aooompliahiag  tho  porpooo  ho  haa  ia  riow  of 
^vMportiag  Ida  proporty  from  oao  otatoaad  aiakiag  it  a  aal^Joot  of  aalo  ar 
•nhtaga  ia  aaoUior. 

(M9<mI  AKiiVea --•«  Bridoaiiy  tho  «origiaal  paokago '  rofo^ 
^Miibas  «aa  aad  lo  tho  paokago  of  tho  importor  aa  it  oxiatod  at  tho  timo  of 
'^  tiaatpartation  from  oao  atato  iato  tho  othor.  Tho  wfaolo  aabjoot  haa  rala- 
Mm  to  eommorea  aad  to  iatoratata  ooiBMiroa,  aad  to  aothiag  olao.  Hoaootlio 
vorda  waat  BMaa  tho  paokago  aa  traaoportad  by  tho  importor  Imaaolf,  or  by 
Us  agmt^  oithor  a  ooouaoa  oarrior  or  a  private  oarriarp  far  tho  porpoaaa  of 
woitteree;  aad  tfaarofaro  it  woold  aoom  that  it  io  for  tho  iaq^tor  to  dotor* 
■UM  how  largo  or  how  aaadl  tlio  paokago  ahoald  liOi  aad  tho  aiaaaor  ia 
wbioh  tho  padEogo  ahoald  bo  aiado  ap^  and  tho  matorlala  aaod  ia  makiag  it 
•p.  Obrtaialy  aa  importer  haa  aa  macli  rights  aador  tho  federal  ooaatita* 
taoa,  to  iaiport  Iato  a  atata  aad  aoQ  agaiaat  ita  laws  a  ainglo  gill  of  iatoari* 
catiag  Uqaor  aa  ho  has  to  import  iato  aaoh  atata  aad  aoU  againat  ita  lawa  a 
|>QoB  ar  a  barrel  or  a  hogahoad  of  Mm  aamo  iatordieted  artiele.  In  aomo 
<Mai  af  lataratato  oommoroo  it  woald  aoaroely  aeom  ooooiaaiy  that  aay  paok- 
•({•  dioald  bo  aaod.  For  inataaoa^  ia  tho  tranaportatioB  of  liTO-atook,  tho 
^•diTidaal  artiaiaa  traaaportod  aiigbt  bo  horae^  oowa»  ahoop^  or  hoga,  aad 
tiata  artieloo  aught  bo  Tory  largo  or  Tory  amalU  oroa  little  piga»  aad  aono 
«rtlMapboediapaokagaa"t  SiaUw.  ITMBn.  44  Kao.  728. 

An  importor  of  artielee  of  oommorao  from  oao  atata  iato  aaothor  amy,  if  ho 
Hinnwi,  Mp  thom  ia  amaU  boxoa  or  botUee,  aad  tho  oaiallaaaa  of  tho  box  or 
batttaeaanot  proroat  it  from  boiag  ontitlad  to  protootioa  aa  aa  origiaal  pack* 
•Ce:  InnBebie,  43  Vad.  Bop.  646;  Kriih  ▼.  State,  91  Ala.  1.  Bat  he  may, 
•a  tiia  other  baiid.  Had  it  more  ooaTonieat^  or  that  hie  pn^porly  ia  leaa  liablo 
ta  breakage  or  daatroetion,  whoa  ho  iaeloeee  two  or  aioro  bottleo  or  boxoa 
vithia  aooiottiiag»  as  with  a  oord,  a  paper  wrapper,  or  a  larger  box.  On 
viiat  priaoiple  are  the  artldee  thoa  protected  or  noited  to  be  treated  dtfiFoTi 
•rtly  from  tiio  treatment  applieaUo  to  them  whea  they  are  ahipped  aepa- 
»My  t  If  two  or  aiore  bottlea  happea  to  bo  tied  together  with  a  cord,  or 
iMlaeed  ia  a  paper  or  other  wrapper,  doee  the  oatting  of  tho  oord  or  tlio 
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tearing  of  the  wrapper  cleprtTe  their  owner  ef  the  proteetien  of  Ihe  oonitita- 
tionT    And  what  11  then  in  Che  Uagnage  ef  the  eeoetitatioa  to  indioato  thrt 
one  tnusporting  goods  from  ono  etnte  to  Another  ahoold  not  he  entitltd  t» 
eell  them  by  retoU  eo  well  eo  by  wholeanl%  or  that  his  dj^t  te  sail  in  eitlur 
manner  shonld  be  dependent  on  the  form  or  siie  of  tte  peoksgs  in  which  he 
happens  to  ship  them.    We  think  that  the  nse  of  the  term  "original  pack- 
<age  "  was  merely  intended  to  fnmiah  one  of  the  tests  by  whioh  it  eosid  eaailf 
be  asoortaiued  whether  the  artioles  in  question  were  the  eano  ertielai  in- 
ported,  and  to  assert  that  becaose  they  were  still  in  snoh  paokagai»  they 
oould  not  have  been  commingled  with  other  articles,  and  were  thersfsra  sa- 
donbtedly  still  entitled  to  protection.    Bnt  there  ia  no  reason  why  tkis  t«t 
flhonld  be  exclnsiroi  nor  haTO  we  seen  any  case  in  the  national  eositi  la 
whioh  articles  still  in  the  possession  and  ownership  of  the  importer  hafo  bsm 
•denied  protection  lieoaQse,  when  imported,  they  were  boxed  np  or  inrin»<1 
with  other  articles  from  which  they  have  sines  been  separated;  bnt  ia  sobm 
of  the  state  conrts,  bottles  of  intoxicating  liquors,  which  had  tiisy  bees 
shipped  separately  would  have  been  treated  as  in  original  parages  sad  sa- 
titled  to  protection,  have  been  decided  to  have  lost  their  imoMUiity  beeaass 
taken  out  of  the  boxes  in  which  they  were  shipped  before  being  axpossd  far 
«ale:  Smiih  ▼.  Siaie^  64  Aric.  248;  Ktiik  t.  SiaU^  91  Ala.  Ss  WaA  T.  AsK  O 
Vt.80. 

Naieigatiom  —  Wivei%  Ohtlruakim  of.  — While,  as  we  haTO  herstofSore  ahowoi 
the  power  to  regulate  eommeroe  includes  the  power  to  ngmlate  nav^g^tis^ 
and,  as  a  general  rule,  that  any  atate  regulation  of  navigation  whioh  afiBsti 
interstate  commerce  is  so  far  inoperative  and  vmd,  still  there  are  rsgalatioBi 
«f  a  local  character  whioh  a  state  may  lawfully  enact  and  enforoe^  which  in- 
direoUy  afliBCt  navigation,  and  through  it  interstate  oommsfoi^  and  which 
are  nerertheless  upheld.  Thus  the  oonstmction  and  maJntsnanoo  of  a  kUgs 
across  a  navigable  stream,  while  it  tends  to  interfere  with  nangatioa,  and  te 
-  ^at  extent  to  obstmet  commerce^  may  aid  transportat&on  across  ttw  stress 
and  the  advantage  which  it  affords  eommeroe  may  esoeed  Mm  dsfariment  te  it 
arising  from  the  obstmotions  to  navigation.  The  local  legis]atu%  in  ths  sh* 
eence  of  any  eongressional  aotion  npon  the  tubjeott  is  perodtled 
whether  eommeroe  is  best  promoted  by  a  bridge  or  nol^  and 
enactment  by  the  state  upon  this  snbjsot  is  oontrdling,  inlsss  il 
with  national  legislation:  QUmom  v.  PkUadeipi^  S  WalL  713;  Fs^^  v« 
Moor,  14  How.  668;  WiBameUf.  Iron  Bridge  t.  Baidk,  ISS  U.  &  1;  Afwasis 
Co.  ▼.  Okieago,  107  U.  &  678;  OatdmU  v.  Amtrioam  Bridge  Oo..  119  U.  8. 
«»;  Hamilkm  t.  VkUlmrg  B.  B.  Co.,  119  U.  &  S80;  Bmm  t.  Ohmr,  119 
U.  8. 643;  i9lalc  V.  Is^JkoN,  83  Me.  419.  8o  there  are  inslaaoes  whsco  dbv 
•cross  navigabls  strsams  may  promote  rather  than  hinder  eonunarssy  as  whsn 
by  such  dams  the  capacity  of  rivers  for  water  carriage  is  iaorsaeed.  **& 
order  to  derelop  their  greatest  utility  in  that  regard,  it  ia  often  eessntial  thai 
ouch  structures  as  dams,  boom%  pisrs,  ete.,  sliould  be  wad*  whMi  sra  snb- 
stantially  obstructions  to  general  navigation,  and  nsn  sr  len  so  to  lafti 
and  barges.  But  to  the  legislature  of  ths  state  may  be  sesl  apprapnatsly 
oonfided  the  authority  to  authorise  these  structures  where  their  nse  wiD  do 
fliore  good  than  harm,  and  to  impcee  such  regulationa  and  limitotiona  in  thair 
eonstmotion  and  use  ss  will  best  reooncile  and  accommodate  the  interest  of 
•11  eoncemed  in  the  matter"!  Poimd  t.  Tmrdk,  96  U.  8.  4681 

When,  however,  Congress  interposes  to  sanction  or  ooodamn  an  ehstraetion 
to  navigation,  its  authority  is  paramount  and  its  aotion  oonolniivfc  Honor, 
after  it  has  authorised  the  maintenance  of  a  bridge^  it  can  ao  loqgv  he 
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ceeded  tgdiwi  M  vnlawMv  and  wlMd^  en  the  oilMr  biad,  II  eimdeiiiiM  ft 
biUgs  cr  ft  parlioftlftr  dftti  of  bridgti^  or  other  nh^^nMona,  th^  ofta  a« 
loBgv  Iw  dtfandftd  •■  limoMntftad  Iftwfol:  Nempori^a  SHdg$CxT.  UwML 
Jtaleik  105  U.  &  471, 409;  3!fte  OMMi  i^Wi^  10  WmlL  454}  ifOte- t.  ifi^or, 
101 U.  8L  38B.  **  Thft  power  to  regulftte  oommoroo  oomprehendi  the  oonferol 
for  that  purpose,  and  to  the  extent  neoeeaftry  of  ftU  the  nftvigable  rivers  of 
tiM  United  Stfttes  which  ere  ftcoeealble  from  ft  stste  other  tluui  those  in  which 
tlwy  lie.  For  this  purpose  thej  ere  the  pohlie  property  of  the  nation,  and 
mbjaet  to  sU  the  requisite  legislfttion  by  Oengress.  This  neoessftrily  includes 
tiM  power  to  keep  Uiese  open  ftnd  free  from  any  obstmctioo  to  thidr  naviga- 
tion  interposed  by  the  states,  or  otherwisej  to  remove  tnoh  obstructions 
vfaoe  they  ezisti  and  to  provide,  by  such  senotions  ae  they  may  deem 
proper,  i^nst  tho  ooenrrenoe  of  the  evil  and  for  the  punishment  of  the 
oAMidsm  For  tiieee  purpooee  Congress  pomasssa  all  the  powers  wluoh  ez« 
iated  ia  the  stfttea  before  the  adoption  of  the  nationftl  oonstltution,  ftnd  which 
hsTS  always  existed  in  the  Parliament  of  Bnglsad  ":  8mdk  OanriSaa  ▼.  OeorgiOt 
«  U.  8.  4;  (Hkmm  r.  PhOadeipitia,  3  Wall  724|  nanut  BmA  r.  LomO,  18 
Gona.  600$  40  Am.  De&  882. 

Bktn,  hipnvemmiiB,  Ohargtmg  TtXt»far  Um  pf. — The  legidfttore  of  ft  stftte 
■ay  aathorias  the  improvement  of  a  river  within  its  limlta  by  opening,  widen* 
io^  deepening,  or  strftightening  it^  or  ehftnging  its  generftl  oouree,  end  may 
aathoriaa  toUa  to  be  charged  all  persona  using  it,  as  compensation  for  the 
adfiatsge  derived  by  them  from  its  use  in  its  improved  condition:  Wkken 
▼.  Awii^  SOHow.  84t  SandBr,  UcaMm  Bhtr  ImprwMmmU (h..  128  U.  8. 
S8;  BMggim  r.  Iwtprmfemeni  Co.,  123  U.  S.  297;  J^aat  r.  Qiover,  119  U.  8. 
M3;  ifeAqfnoUf  v.  AnoOAoiiM^  8  Bush,  447;  7!lkni«t  Bamk  v.  Lcvett,  18 
Gosa.  MXh  46  Am.  Dec.  832;  fri»e<mtlm  R.  He.  0(k  t.  Manmm,  48  Wis.  255;  28 
Am.  Bepi  642}  Oannddei  {kmal  Oo.  t.  FoHtir,  29  La.  Ann.  480;  29  Am. 

JMk  —Tho  earlier  eaaso  in  the  national  eonrti  indicate  that  tho  statee 
bare  the  ifgfit  to  fErnnt  fsrry  lioensci^  and  the  privilege  of  maintaining  ferriee 
ovar  navigable  waters  withm  their  limits^  although  the  opposite  shore  on 
whieh  the  ferry  must  land  is  in  another  state,  and  that  a  license  fee  may  be 
imposad  on  tho  keepers  of  ferries  living  in  a  stftte,  for  boeta  owned  l>y  them 
sad  assd  in  ferrying  passengero  and  goods  from  a  landing  in  tlm  state  aorose 
aaangahle  etream  to  a  landing  in  another  state;  OarroUt.  Oampbeilf  17  S.  W. 
Bepu  884;  Mcw»  Dec  1891;  The  Loitawa$mih  21  Wall  677;  Fanmmg  v.  Oregoire, 
16  How.  634;  Cimway  r.  Toflor^B  Jfe^n^  1  Black,  003;  Wigffin§  Ferry  (h.  v. 
MaM  SL  Lomitf  107  U.  8.  860.  Kor  do  we  understand  the  Iftter  decisions  as 
danyiag  **th«l  tho  privilege  of  keeping  a  ferry,  with  a  right  to  tftke  tolls  for 
piwaBfeta  ftnd  freight^  is  ft  firftnohise  grantaUe  by  the  etate^  to  be  exercised 
within  snob  limits  and  under  such  reatrietiona  ae  may  be  required  for  the 
eafety,  comfort^  and  conventence  of  the  public  **;  but  they  do  make  it  dear 
^t  no  taane  can  be  imposed  upon  the  property  used  in  the  businees  of  main- 
tshuBg  and  operating  n  ferry  between  two  or  more  etetee,  the  effect  of  which 
ettjr  be  to  regulftte  Interetftte  commeroe,  and  that  such  property  is  exempt 
**  from  ehaigee  other  than  each  as  are  impcaed  by  way  of  oompenaation  for 
the  use  of  tiie  property  employed,  or  for  faoilitiee  afforded  for  its  use,  or  as 
erdiaaiy  tftzee  upon  the  value  of  the  property  *t  €fkme$9kr  Ferrp  Ob.  v.  Penm- 
«Vbaaia,  114  U.  a  190. 

Wkarfagt  Ftm.  —  A  city  or  state  may  have  improved  leadings  or  erected 
vharvee  on  ft  uftvigftble  streem  or  in  ft  harbor.  If  so^  it  may  charge  for  the 
ess  eC  each  landing  or  wharf,  and  may  declare  that  the  compensation  for  such 
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•m  AM  h^  fippmUwmH  io  ifca  ito  gr  Ummgt  <l  III*  yeml,  mA  ttt  wH" 
UiliM  inyriof  mhI  Miforoiog  sngk  «»mp«n8«|ioii  li  a^  •^tgtiaaaMi  ditw 
MftngoliitioaaloDiniiiMtMorMalMaatoiinige:  IfMwfayT.  AoNitf  JMet 
fMfi^  0  AoIk  (U.)  aSAi  41  Am.  Dm.  aS3f  iStoeen^  r.  Oim^  87  U.  Abo.  6»i 
Ctactemitf  «t&  Oib  T.  CailHUbur^  105  U.  &  550.     "A  duty  on  toanag*  »  a 
charge  for  the  priviUg*  •!  •ateriag  or  tndiag  or  lying  ia  «  port  or  bariwr; 
wharfage  la  a  obarga  for  the  mo  of  a  wharf  ";  and  if  a  ciij  owaiqg  » whvf 
adopto  an  ordinanoe  whereby  tpooifto  ohargee  *'  for  landing  at  or  oei^  ifc  we 
impoaed  aa  and  for  wharfage^'*  enoh  ohargee  oannot  be  avoided  or  thi«rdi- 
nanoe  doelared  invalid  on  the  ground  that  they  are  exooeiive^  and  "  ooottitsfte 
bat  a  dn^on  toiniuigeb  in  tha  naoM  and  under  the  pretext  of  wharfage."  TVt 
Intont  of  the  legidatiive  body  impoeing  tdMOEgee  prc^eaeedly  for  wlmfifi 
oannot  be  aeoortained  and  thwarted  by  oxtrinaio  evidanoe:  Parhenbmg  il& 
IVona.  a».  V.  Pmrhtnbmrg.  107  U.  a  601;  OnodUta  P.  O^.  v.  AOm,  ISl  17.& 
di4|  AoMm  v.  8kdb^  Tw  Did.,  120  U.  a  i80.    I^  howavar,  an  ofdinuM 
or  etatnte  inpoeiag  wharfage  dieoriminataa  between  veaada  laden  with  thi 
prodnata  of  diffirent  elaM,  it  oannot  be  anetainads  aa  wliara  vaieela  ledM 
with  the  prodncte  of  the  atato  are  exempt  from  ohargee  to  whioh  veeeeb  hmh 
ing  the  prodnata  of  other  atataa  are  anl^eatt  Ouifr.  BalUmm%  100  U.  &Ui 
With  the  axoeptioa  that  dieoriminationa  will  not  be  allowed  whieh  aight 
ia  tbamielvae  operate  aa  regnlatiooa  of  interstate  or  of  ^raign  oomTa«eib 
"  wharfage*  the  matter  now  under  oonaidarationt  it  governed  by  the  load 
atate  lawaj  no  aot  of  Oongreee  haa  been  paaaed  to  regnlate  it.    By  the  ititi 
lawa  it  ia  genaraUy  required  to  bo  reaaonableb  and  by  thoee  lawn  ifee  neeoa- 
ableneae  mnat  be  judged.    If  it  doee  not  violate  thaoi,  aa  before  eaSd,  Ifae 
United  Statee  oonrtf  oannot  interfere  to  prevent  its  exaetion.    Of  aonan 
neither  a  ataAe  wx  a^y  ^mnloipal  eorporati«n  nndar  its  aattuiri^  aaa  lay 
duties  on  tonnage;  for  that  ia  expreeily  forbidden  1^  the  oonatitntian;  bat 
ohargee  for  wharfage  may  be  gradnated  by  the  tonnage  of  the  vaaeels  nang  a 
wharf,  and  that  this  ia  not  a  duty  on  tonnage  within  the  meaning  of  the  eoo- 
stitution  has  been  dietinoUy  held  in  aeveral  oasea  "s  Owaekiia  P.  Oa  v.  Aikm, 
121  U.  a  44a 

rojMa^  H^ial^or6idciina«a(7lafyeii!pofi.--Althon^tiiadeoiaionsef 
natioual  oonrta  aanotion  ohargee  for  wharfage,  and  the  exaotion  of  port  ehaiges 
lor  variona  sarvioee  whieh  may  be  rendered  to  veesels  engaged  in  ooounerocb 
and  reoeiving  benefita  from  the  faoilitiea  afforded  to  them  by  the  areelien  of 
wharves  and  the  like,  it  must  not  be  forgotten  that  the  national  oonatHetien 
deolaree  that  "  no  atate  shall,  without  the  oonsent  of  Oongrees^  lay  any  dntf 
on  tonnage,"  and  that  any  state  exaotion  whioh  amounts  to  anoh  a  dn^  oaa* 
not  be  enforced.  Any  system  of  taxing  vessels  which,  instead  of  taking  tiMir 
valna  as  a  basis  of  taxation,  impoaes  a  tax  to  be  oomputed  npon  and  aeoord- 
ing  to  their  tonnage  la  nnoonstitutional:  SiaU  Tovutofft  Tim  Oam$t  If  WalL 
fi04.  Beoaose  the  authorities  show  that  where  a  vessel  la  ohargaable  with 
wharfage  or  for  other  eervioea  rendered  to  it  anoh  oharge  may  be  ptoportioneJ 
to  its  tonnage^  it  is  often  dilfionlt  to  determine  whether  a  oharge  to  be  ascei^ 
taiaed  from  the  tonnage  of  the  vessel  chargeable  is  invalid  aa  an  exactioo  of 
tonnage,  or  sustainable  as  a  compensation  due  for  servioee  rendered.  Bet  if 
the  oharge  attempted  to  be  imposed  ia  one  whioh,  by  the  tarma  of  the  statate 
or  ordinanoe  imposing  it»  may  become  due  from  the  veesel,  withont  any  ssr- 
vioes  being  rendered  to  it^  and  from  the  mere  fact  that  it  haa  atriTod  in  a 
port  of  the  state^  it  is  a  oharge  on  tonnage,  and  therefore  not  eelleetiUn. 
'*It  is  perfectly  dear  that  a  duty  or  tax  or  burden  impoaed  nnder  the  an- 
thority  of  the  atate^  whioh  is,  by  the  law  impoeing  it^  to  be  msasnisJ  by  tlM 
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mftMfti  th*  fill,  na  h^  in  Ito  ataeiiM,  a  oonftrilratfiHi  Calmed  fdr  Ih* 
prifihge  «f  arririBg  or  d«p«rtiiig  froDi »  port  of  ihm  Unitsd  StatM^  i»  witbte 
lfc0pnUMftion''t  Ommim  ▼.  ifdw  Ortrnm^  20  Wall  681;  /iviiaii  StamuMp  Ox 
f •  IMmt,  9A  U«  &  2)8.  Nor  MQ  ma  exaction  be  enforoed  on  the  gnmiidtliail 
H  if  iatoodtd  aa  wharfage^  and  eatitlee  the  Teesel  ebarged  wifcb  it  to  the  aee 
«f  ^whuif  if  it  !■  eqnallj  ehargeable  whetiMr  a  wharf  it  need  bj  it  or  not^ 
"A  ha  wbieh  ii^  hy  iti  terma,  doe  from  all  reaaela  aniring  and  alopping  io 
apori^  withoal  n^gard  to  tha  place  where  thej  may  atop,  whether  it  be  in 
tta  ohaaaal  of  a  atnam  or  ont  in  a  bay,  or  landed  at  a  natnral  river  hank, 
Maaot  be  treated  aa  oompenaation  for  the  nae  of  the  wharfs  Otumom  t.  Nem 
(M«MM^  90  WalL  081; /amon  fiifosw^  C^  ▼.  TMm-,  94  U.  &  388.  While 
Hie  ititsa  have  powar  to  eatabliah  quarantine  Uwa  and  regnlatUmi*  and  to 
INffida  the  roranno  neoeaaary  for  their  onforoement^  thia  power  nMUt  he  ok- 
MdMd  in  aahordiaation  to  too  eonatitotion  of  tho  United  fttatea^  awl  tho 
nqatnta  rarenne  oannot  be  raiaed  by  ohargea  impoaed  npon  Teaaal%  to  bo 
aoBi^ted  npon  their  napeotiTe  tonnagoo:  Pede  ▼»  Mmyan,  19  Watt.  881. 
TU  — antial  teat  of  a  tax  en  tonnage  '*ia»  that  it  ia  impoaed,  whatorer  be 
the  labjeel^  aolely  aeeording  to  the  mle  of  weight,  either  aa  to  eapaolty  to 
•irry  or  tiie  aotnal  weight  of  tho  thing  itaelf  "t  iwmam  SlMmuikip  Ok  t« 
lUffv  94  U.  a  S88. 

PQaU  and  IMr  Okargm,  —That  the  regnlatioo  of  pilota  and  pilotage  iaa 
legaktion  of  eommeroe  ia  eonoeded.  **  A  pilot  if  aa  mneh  a  part  of  the  com- 
Mnial  marina  aa  ia  the  hold  of  the  ahip  and  tbo  helm  by  whieh  it  ia  gnidad*t 
•ad  tbwe  ia  no  donbt  that  Congreaa  may,  wheneror  it  diooaea,  toko  fall  oob* 
hoi  ol  the  matter  of  regnlating  pilota  and  pilotage;  and  a  atetnto  of  a  atoto 
vili  Bot  to  pennittod  to  make  any  exaotion  or  diaerimination  in  eoafiiot  with 
tha  aatioaal  legialation:  Thi  Alameda,  81  Fed.  Bep.  868;  Frtemcm  ▼.  Tki 
Uwiaadti,  87  Fed.  Bep^  882.  In  the  abaenoe  of  any  aoMoo  on  tho  part  of 
Onngwa^  eaoh  atoto  haa  power  to  enforeo  regolationa  oonoeming  pikto 
md  pilotage  to  and  approaohing  ito  harborai  OMiy  ▼•  i^oord  4/  WardaM^ 
tt  Kdv.  2891  Oongreaa  haa  aometimea  oxpreaaly  given  ito  oonaent  to  aneh 
ngalatioaa,  and  at  other  timea  haa  made  regnUtiona  of  ito  own  with  ro> 
iptet  to  eertain  mattera;  bat  too  dectaiona  oononr  to  declaring,  ttiat,  except 
t»tto  extant  that  Oongreaa  haa  aote4  Moh  etato  may  act  for  itaelft  Aaparfi 
ifcMl  18  WaU.  288;  WUmmr.  McNamte,  102  U. 8. 612i8praigMr.  Tkmp- 
«M^  118  U.  SL  iNX  A  atatate,  however,  dleclaring  that  the  maatar  and  port* 
wtrdii  of  a  port  within  tho  atato  ahaU  bo  entitled  to  demand  and  receiTO  a 
•peeiAed  anm,  whether  caUed  npon  to  perform  any  aervice  or  not»  firam  evary 
vaaal  airiTing  to  tint  port»  haa  been  held  Toid,  both  aa  a  ragnlatioa  of  com* 
Mroa  and  aa  a  dnty  on  tonnage.  Thia  atotato  waa  thoa^t  to  diAr  aaaeni 
tially  from  tho  atatatea  impoaing  ohargea  for  pilotage^  becaaae  pilota  are  not 
bj  tbia  atatnto  allowed  to  reoorar  oompenaation,  except  for  aerrieea  either 
9«loimad  or  tendered,  while  tha  atatntee  deolarad  void  creatod  a  liability 
•gUMt  Teaaala^  whether  aervicea  ware  perf <Hrmod  or  tendered,  or  nott  Skamakip 
Co,  V.  iVrf-Hordtoi^  8  WalL  8L  A  atotato  making  it  tho  dnty  of  the  oMatar 
••dwardena  of  apart  tooffer  their  aervioea,  andmake  aanrvey  of  the  katdhea 
of  all  ana  going  veaeela  which  ahonld  arrive  at  that  port^  and  declaring  that 
ao  peiacna  other  thananoh  nmater  or  wardena,  or  toeir  depotiea,  ahonld  make 
uy  aaeh  anrrey  or  any  awrey  of  damaged  gooda  coming  on  hoard  anch  vea* 
m1%  or  give  certifloatea  or  ordera  for  the  aale  of  anch  gooda  at  anction,  waa 
•lie  adjadged  to  be  void  aa  a  ragnlation  both  of  foreign  and  totomtoto  com- 
•eraet  Jtofar  v.  ifoito-  efe.  qf  New  Orleam,  94  U.  a  248. 

niifiiiaiwiiffcai  to  J^nwr  ^  tta  FrodmcU  or  Mamtfodmrn  ^  (to  Afato-* 
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OiM  4if  tlie  MMt  nfttiiral  attompte  at  ilM  indireot  regntrtiwi  af 
toimpoM  MmM  rettrietioii  or  prohilntioii,  or  to  grant  toniepriTilegeoKt 
tloB»  whtoh  will  probftbly  or  oerUialj  oopooiall j  oaconrago  ttie  BHiuifMtBm 
or  prodnoti  of  ono  otati^  or  diiooarogo  tho  mtrodaetioii,  mIo,  cr  «•«(  !&• 
prodacti  or  manafootnroi  of  aonie  other  oUto.    Tnotanooo  of  ligblitiai  d 
thii  charaoter  which  hare  booo  held  void  inolado  the  following:  StalolM  pr»- 
htbittng  all  peraoiu  from  selling  wine  in  the  etate,  bat  oxoepting  frmn  iMr 
proTioiona  perwms  who  grow  grapes  or  berries,  and  make  wise  thereFvoa,  saft 
sell  it  on  tho  premiaeo  where  snoh  grapao  or  berrieo  are  grown,  or  ia  ay 
other  plaoe  where  tho  tale  of  intoxicating  liqnora  is  lioeneed;  8taU  ▼.  Dt^ 
ehamp,  S3  Ark.  i90;  Began  v.  8taie^  84  Al^  449;  or  imponag  tazsi  oap«- 
tons  engaged  in  the  bnainess  of  selling  Uqnors  at  wholesale,  or  taking  ordan 
for  snoh  Uqnors  to  be  shipped  into  tho  state  from  any  plaoe  ont  of  the  tfaiti 
not  having  their  prinoipal  plaoe  of  business  in  the  stats^  and  not  inipo«ii|  a 
like  tax  on  persons  engaged  in  a  like  bnsineos  in  referonoo  toliqaonnaaaii^ 
tared  within  the  state:  Walhng  ▼.  Michigan,  115  U.  &  440;  or  Isrjing  tarn 
on  persons  selliDg  liqnors  not  mannfaotared  within  tiio  state:  TVernaa  t. 
Rinher,  102  U.  8.  123;  or  reqmring  any  person  who  shall  sell  or  oAsr  for  nle 
the  mannfaotared  articles  or  machines  of  other  states  or  territories,  xaHam  1m 
be  the  owner  thereof  and  taxed  as  a  merchant,  to  take  oat  a  liosnsib  sad  to 
pay  a  specified  snm  therefor:  Webber  ▼.  Virginia,  108  U.  &  344. 

Restrictions  npon  Trantporiation.  —  State  legislation  may  also  attsmpi  t» 
disennrage  or  prohibit  the  transportation  of  articles  o£  oommeros  into^  sat 
of,  or  across  the  state  in  professed  exoroise  of  the  polioo  power,  or  npon  soai 
other  gronnd  sapposed  to  be  tenable.  Of  coarse,  any  saoh  intarfersaos  with 
trausportation  necessarily  interferes  with  oommerco.  There  nsay  be  eiresai* 
stances  which  will  justify  it  aa  an  exercise  of  the  pdlioe  power,  and  wfaethw 
and  when  this  is  so  we  shall  consider  hereafter.  Bat  it  is  generally  tn«^  thai 
the  police  power  of  the  states  will  not  be  snffered,  withont  the  permiaiM  si 
Ckmgresa,  to  interpose  any  reetrietioii  amonnting  to  arsgnlation  of  auBuiiws% 
either  among  the  states  or  with  a  foraign  nation.  A  statnts  imposiaga  ta 
or  charge  on  the  landing  of  passengen:  Hendenom  v,  Majfor  ^Ntm  Tmit  93 
U.  S.  269;  Ohg  Lung  t.  Freeman,  92  U.  8.  97ft;  ^fiiM  ▼.  Twmer,  7  Hov.  Mi 
or  a  charge  against  peraons  or  property  going  oat  of  or  ooming  within  aslati» 
or  any  prohibition  against  the  arrival  or  departan  of  persons  or  propstty, « 
tending  to  prevent  the  receipt  or  sale  of  property  wfaHe  in  tho  origiBal  pssb* 
ages  in  which  it  was  imported,  — is  void,  booMise  it  is  aa  attempted  ngilalioa 
of  commerce:  8tai€  ▼.  StUeing,  02  K.  J.  L.  617;  BotasMm  t.  OUa^^N.  W. 
ITg,  126  U.  8.  466;  State  r,  Smndere,  19  Kan.  127;  BameU  r,  AmerkanMKf^ 
Ox, 88 Me. 236;  9SAm.  BKB^i^TI^i  8taier.IniogiSeatingUqmn,nUt.m 
Natural  gaa  ia  an  article  of  oommeroe,  aabjeet  to  porchaae  and  aal%  aad  to  ts 
transported  from  one  plaoe  to  another.  A  statnts^  tbarofora^  dseiariag  it  ta 
be  unlawful  for  any  peraon  *'  to  pipe  or  oonduot  natural  gaa  freoa  a^y  poiat 
within  thia  atate  to  any  point  or  plaoe  without  thia  atate^*  aad  tiiat  aay  pw- 
aon  or  oorporation  permitting  such  gas  to  be  carried  through  its  pipsstssiV 
plaoe  without  the  stote,  shall  forfeit  all  rigfat»  titie,  and  iatsrsst  in  aad  t» 
the  real  property  vsed  or  held  for  the  purpose  ol  mining  for  aatoial  fi%  it 
auoonatitntiooal:  State  t.  IfMma  ale.  Co.,  199  Ind.  f76b 

The  Regmtation  <^Oommim  Oaniere  neceasarJIy  iMhid»  IrauapoilatiaBb  sa4 
therefore  ooumeroe;  and  when  aaoh  regulatioa  k  vodartaksa  by  a  atati^  tli 
operation  sannot  extend  to  intentate  oommoraa  or  oommeroe  with  a  Cncslga 
nation.  Therefore,  a  atatuto  fixing  ratea  for  the  transportatioa  of  fre^t « 
faaaaogerai  Wekaek  etc.  Stg  r.  lUMie^  118  U.  &  667;  JETor^p  t.  JfHswifc 
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£  A  Cbi,  12  Kaa.  608;  AM  n  OUba^  6«ft  A  A  0^,  40  Minn.  287|  ISAa. 
8t  B«pi  790;  Akiit  t.  OUeago  itc  R.  R.  Ch.^10  Iaw%  102;  8.  O.  IL  S.  OMnrnW 
T.  A  &  Cbk,  82  a  a  220;  aomiiiofiaf«aft&  ▼.  HomtaUmie  iS.  A  Ox,  148  Mam. 
264;  Oii/flfc.  J?>  T.  i>ipyer,  76  Tez.  672;  10  Am.  Sk  B«p.  020;  or  dMUring 
Ifaat  oartain  diiwimiiiatiom  bKuU  or  ■hall  not  bo  mado  betvoon  oortoin  olaaao* 
of  ptnsogon:  JSToSt.  i^eOWrp  05U.  8.  480^  — li  invalid  if  oonotrnodM apply* 
iof?  to  intentato  oommoroo^  and  is  valid  if  rooirictod  by  itt  iomw  or  by  th# 
deewon  of  tho  ttato  ooort  to  oommeroo  tranMOted  wholly  within  iho  atatot 
idhwi  Obmmmhn  Oama,  110  U.  &  807;  Dwmkim  ▼.  Aksnandria  Commdk 
10 WilL  178;  LoiiM»& ««&  iZ.  iZ.  Cbw  ▼.  JfuaiM^  133  U.  &  087.  Batiti* 
Mid  UmI  "whoro  febo  stato  l^lalafearo^  without  disoriminationt  paaaoa  a  Uw 
ftidi  operatoi  nniformly  in  aid  of  domoatie  and  infeerstato  trado  aliko,  and 
Obegw  bat  not  aotod,  or  haa  not  tho  authority  to  affwd  ao  oomploto  a  rem* 
ady  for  tho  ovQ  aa  tho  atato  logialaturoi  thoro  oan  bo  no  queation  about  tho 
validity  of  anoh  loguilation«  or  the  duty  of  tho  atato  oourta  to  onforoo  it^*  and 
tkenforeb  tbat  a  atato  may  by  atatuto  impooo  a  penalty  upon  all  railway  oom* 
ptaiei  for  a  failure  to  ahip  freight  within  five  dayi,  though  anoh  atototo 
opeialea  alike  npon  freight  to  bo  ahipped  outaido  aa  well  aa  inaido  tiio  atotot 
Banr.  WOmkiiflom He.  M.  B.  0».,  100 N.  a  270;  20  Am.  St.  Rep.  60a 

*  J  Ttkgnfk  09m|Mifif  ooonpiea  tho  aamo  relataon  to  oommeroo  aa  a  oarrier 
of  maawigM  that  m  railroad  oompany  doea  aa  a  oarrier  of  gooda.  Both  oom^ 
paoiaa  are  inatmmonta  of  oommoroa^  and  their  buaineaa  ia  oommeroo  itaolL 
They  do  tbnr  tranaportotioa  in  different  waya,  and  their  liabtlitiea  are  in  aomo- 
laipeela  diieront^  but  they  are  both  indiapenaable  to  thoao  engaged  to  any 
aoandaiablo  aoctant  in  oommeroial  purauito**!  Telegraph  Oo,  ▼•  Teaoae,  lOO- 
U.  a  404;  Pemeaeota  7.  Oa.  t.  Weeiem  Umkm  TeL  Ob.,  00  U.  a  1.  Thoro- 
fon^  a  atato  oannot  toz  eaoh  meoaago  aant  out  of  the  atoto:  Telegraph  Ok  v. 
TVsBi^  105  U.  a  400}  nor  oan  it  regulate  "  the  tranamiaaion  or  delivery  ol 
iaiantete  tolegrama,  even  within  ito  own  bordera."  **Tho  whole  anbjoot  of 
Ito  tranamiaaion  and  delivery  of  int^ratoto  telegrama  ia,  it  aaama,  a  anbjeet 
BBiioBal  in  ito  oharaotor  and  admito  aafoly  of  only  one  uniform  plan  of  regn» 
laliob  Bat  however  18  may  bo  aa  to  tho  ragnlation  by  a  atato  of  the  trana* 
■aaioB  and  dalivary  of  anoh  tolegrama  within  ito  own  boundariea^  it  aeom» 
QWtaia  that  no  power  oziato  in  a  atoto  to  regulato  the  mode  and  order  of 
taiaaouaaaon  and  delivery  of  interatoto  tolegrama,  atarting  from  pointo  withift 
iia  ova  tonitory,  after  anoh  telegrama  have  paaaed  tho  atato  lino  and  are 
within  too  boundariaa  of  other  atotaa**:  Weeiern  Unkm  TeL  O^  v.  PemUetot^ 
1S2  U.  a  85a  '*  Theae  prinoiplaa  are  aa  applioaUo  to  meaaagea  by  tolophona 
aa  tomarahandiaa.  Thoro  oan  bo  no  roaaonablo  diatinotfon  between  the  ofioa 
of  anwiMMMi  oarrier  of  telepbono  and  tho  offioo  of  a  oommon  oarrier  of  gooda- 
\j  railway  or  ateamboat*t  /•  re  Pemneifimma  Tekphom  Ookt  48  N.  J.  Bq.  01|. 
aale;pi40a 

Team  em  Smiffeeie  qfChmmeree,  —A  tax  impoaod  upon  tho  anbjooto  of  inter* 
atib  or  fareign  oommoroe^  or  a  lioonao  feeoxaoted  of  peraona  engaged  in  anoh 
ooauBoroa^  mi^t  not  moroly  diaoonrago  auoh  oommoroa^  but  in  oztromo  oaaea 
ba  equivalent  to  ito  prohibition.  '*Tho  power  to  tax  inoludea  tho  power  to- 
diatny,"  and  therefore  tbo  taxatlOB  of  interatoto  or  foreign  oommeroo  with- 
aat  raatrielion  oannot  bo  oonoedod  without  at  the  aamo  time  oonoedtng  tho- 
povar  to  diaUay  it.  Doubtleoa  ovary  form  of  taxation  dirootly  impoaod  upon- 
intoilato  or  foreign  oommoroe^  or  ito  inatrumentalitioa  or  operational  la  pro* 
Ubilad  to  tbo  atotea^  and  thoooly  qneation  ia^  bow  far  it  may  ba  fnoidontally 
iaipoead  witliont  falling  within  tho  inhilHtion  impliod  from  tho  oxolnaiv*' 
•avar  of  Goi^roaa  to  regulato  anoh  ooouneroab    A  tax  aaanot  bo  laid  by  a- 
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«lite6i  tbe  aflMMUil  «t  nlMiiiad«  byMwtfooaeri^  wid  reqairing  ttM  nm  pay- 
M9  to  bo  greotor  la  Iho  eooe  of  orfcioloo  grown  or  inoftmlmoil  lo  otinr 
oloteo  thoa  upon  ortieloi  whioh  oro  grown  or  mtaolootarad  in  tlio  ftete 
WlioroiB  thej  oro  odidi  Oooi  ▼.  /'aionrlKMila^  97  U.  flL  5Mf  nor  npcapmrn 
gon  doporting  from  {OrtmdaU  ¥•  ilTemdo,  6  WoU.  15)  or  oomiag  wilhm  Hw 
otato:  Peopk  ▼.  OMtpagtOe  Gcneraie,  107  U.  8.  69;  ffendentm  ▼•  Uo^^Sm 
Tork,  92  U.  8.  269;  whether  aliono  or  not;  nor  npoa  niBOMgoo  oent  liy  a  telo* 
graph  or  telephone  oorp^tion  ont  of  the  elato  or  roeoiTod  wtthn  tte  itate 
from  another  elates  Battermam  ▼.  IFeHem  Unhm  TeL  Ok,  197  U.  &  411;  le* 
ioi^  ▼.  Port  4^  Mobile,  127  U.  a  640;  /»  f«  Pewmyhwiiifi  TW^Am  Oa.  48 
N.  J.  Eq.  91;  aiUe,  p.  462;  nor  oan  a  etatnto  impoomg  a  tax  npon  Hie  grcMf 
reeeipti  of  persons  or  eorporationi  engaged  in  tranoportalion  ho  enfofeei 
ngainet  a  oorporatlon  engaged  in  interatato  oommoroeu  If  a  raflrood  OBipeio» 
tion  transporto  good*  from  one  pertion  of  a  state  to  mioyMr,  hntin  aoioiag 
neoeasarily  paasee  through  part  of  another  state,  it  is  not  igsjsii  In  isti^ 
otate  oommoroe^  and  a  state  tax  levied  npon  snoh  tran^ortalioB  isaot  ia* 
valid:  Lekif^  Valkg  i?.  JL  Ok  ▼.  Pemis^hamh,  145  U.  &  191 

Taxeit  wkm  map  be  Leried  on  StAjeete  or  huitHmentaikiee^ikmmem,  — Ote 
the  other  hand,  it  is  no  objeotion  to  a  tax  that  it  may  fall  npon  snbjesti  «f 
interstate  commeroe,  or  affsot  persons  engaged  in  snoh  oomraorss^  if  these  r»> 
snlts  are  inoidental,  and  do  not  flow  from  apparent  attempts  to  legnkle  eeai- 
meroe  or  tiie  persons  transacting  it,  bat  from  the  foot  that  snoh  sabjcets  <# 
persons  ars  affected  in  the  eame  way  or  to  the  same  oictent  as  other  psiesos 
or  snbjects  are  affected.  A  tax  npon  all  the  sales  of  goods  made  wilhina 
otato  is  valid,  and  may  be  enforoed  against  persons  who  have  sold  goods 
imported  from  other  states  or  territories,  though  snoh  goods  remain  in  tbe 
•original  packages  in  which  they  wore  imported,  though  snoh  taxes  are  aot 
onforoeable  against  the  importere  themselves  in  mahing  tiio  first  ssle  sfter 
impOTtetiotts  WoodrmJTr.  Parham,  8  WalL  128;  IFariNg  v.  Jfoysr,  8  WaU.  110; 
IfifMon  T.  LoU,  8  WalL  148.  A  tax  may  be  levied  on  all  peddlere  of  eeviof* 
machines,  and  one  cannot  escape  each  tax  by  proving  that  the  machines  which 
he  sells  were  manufactured  in  another  state:  iiaekim  Ox  v.  €dge^  lOO  U.  8. 
•676.  If  a  man  has  moneys  on  hand  on  the  day  when  they  are  aasesssd,  he 
•cannot  eeoape  taxation  on  the  ground  that  he  us^  his  oi^ital  in  interststs  er 
foreign  oommoroo  by  inveeting  it  in  cotton  for  oxportation  to  foreign  eoea- 
tries:  People  v.  OommiBekmere,  104  U.  &  466w  The  owners  of  prcpeitj  sie 
not  entitled  to  have  it  exempted  fri>m  state  or  local  taxation  beeaass  ef  its 
•employment  in  interstate  commerce:  Detmoare  IMiroad  Tax,  18  WalL  906; 
Horn  A  if.  6bi  v.  Nom  Tork,  148  U.  a  806.  Ttans  may  bo  Impesed  en 
railroads  thongh  eetablishod  by  Oongreest  BaUroad  Oo.  v«  Pemekm,  18  Well 
•5;  thongh  not  on  franchisss  granted  to  such  railroads  by  the  United  Statss: 
CaHfomiar.  CeiUral  PoicyU  R,  EL  Oo,.  127  U.  a  1.  *' It  is  woU  setded  thst 
there  is  nothing  in  the  oonstitation  or  laws  of  the  United  States  whioh  pre- 
vonts  a  state  from  taxing  personal  proper^  employed  in  interstate  or  IbnigB 
commerce,  like  other  personal  property  within  its  jurisdiction.  Ships  or  vas* 
sols,  indeed,  engaged  in  interstate  or  foreign  commerce  npon  the  high  sesi^  or 
•other  waters  whioh  are  a  common  highway,  and  having  their  honw  port  st 
whioh  they  are  registered  under  the  laws  of  the  United  Abates  at  the  deaticils 
of  tiieir  ownere  in  one  state,  are  not  subjeot  to  taxation  in  anoHier  state  si 
whoee  ports  they  incidentally  and  temporarily  tonch  for  the  pnipoee  ef  de> 
livering  or  receiving  passengers  or  freight.  But  that  is  becaoee  they  are  ao^ 
in  any  proper  sense,  abiding  within  its  limits^  and  have  no  oontinoooe  pn» 
once  or  actual  situs  within  its  jurisiliotion,  and  therefore  can  bo  taxed  eai/ 
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^portMidlh*doiiiidilt«(«lieirowii«n;  PnHmam' 
(hrOoiW,  Pemuifhmdti^  141  U.  8.  28.    In  oUi«r  wordi»  prapw^  MBikUytd 
»  ataiteto  oomaMtM  Is  mbjaot  to  tftzatioii  bj  the  tlalM^  tboogh  th«r» 
Bftj  \m  wBie  diffiouity  in  dvtemiiuiig  in  what  sUto  it  nwy  be  tezed,  or  tlie 
extent  to  vhioh  it  mej  be  taxed  in  feverel  difEbrent  statei.    The  basiaeM  in ' 
vbieh  it  ii  employed  makes  neoessarj  iti  frequent  paMage  from  one  state  to 
iBothar,  10  that  dnring  eaeh  fiscal  year  it  may  be  at  different  times  in  seyeral 
lUtei^  or  sfen  in  all  the  states  of  the  Union.    To  tax  it  in  eaoh  stale  might 
pmljrm  interstate  eommeroe,  and  to  altogether  exempt  it  from  taxation  would 
bi  to  szempt  firom  the  burdens  of  looal  goYomment  vast  amounts  of  property 
wed  tbis  to  share  such  burdens^  and  constantly  in  need  and  reoeipt  of  proteo- 
tioQ  afforded  by  the  state  and  municipal  gOTemments^  and  paid  for  out  of  the 
iruk  ol  state  and  municipal  taxation*    A  subject  of  oommerocb  or  an  iustru* 
oeatslity  of  carrying  it  on,  is  not  liable  to  taxation  in  the  state  from  the  mere 
&et  that  it  happens  to  pass  through,  or  eren  to  rest  for  a  short  time  therein, 
wbile  m  procssi  of  transport-^tion:  8iaU  Freight  Tax  Oaaei^  15  WalL  232. 
Bat  as  to  thees  inatmmentalitisi  of  oommeroe  which  are  constantly  passing 
from  atsto  to  state,  whether  they  are  wholly  taxable  in  one  state  or  not,  some 
^fitem  may  be  employed  which  will  subject  them  to  taxation  in  the  states 
tbroQgb  vUch  they  pass^  so  far  as  may  be  just  under  the  circumstances.   Thus, 
if  aaleeping*ear  eorporation  is  engaged  in  running  its  oars  in,  through,  and  out 
«f  astats^andbasat  all  times  a  number  of  such  cars  within  its  territory,  it  is 
■abject  to  a  statofte  applicable  to  all  corporations  engaged  in  the  transporta- 
tion of  freight  or  p«ssengersb  and  requiring  them  to  pay  taxes  based  upon  an 
MiflHiunut,  the  basis  of  which  Is^  ''such  proportion  of  the  capital  stock  of 
the  eompsny  as  the  number  of  miles  over  which  it  ran  cars  within  the  state 
ban  to  the  whole  number  of  miles  in  that  and  other  states  orer  which  its 
tan  were  ran.    This  was  m  just  and  equitable  method  of  assessment^  and  if 
it  weie  adopted  by  all  the  states  through  which  these  cars  ran,  the  company 
voold  be  asaesied  upon  the  full  amount  of  its  capital  stock,  and  no  more  **! 
/VOmi  Oar  Co.  t.  Ptnnsylvanki,  141  U.  S.  23;  PuUman  Oar  Co.  v.  Hoffward, 
141 U.  a  96;  SiaiB  ▼.  PuUmcm  Car  Ola.,  C4  Wis.  80.     8o  a  state  may  impose 
tutea  upon  each  eorporatioa  doing  business  within  the  state,  for  the  privilege 
ti  thsrs  exercising  its  franchise,  to  be  determined,  when  the  corporation  is 
Mfitgsd  in  transportation,  by  the  gross  amount  of  its  receipts,  and  that  when 
tba  ooiporation  is  doing  business  partly  within  and  partly  without  the  states 
tbs  tax  ahcnld  be  equal  to  the  proportion  of  the  gross  receipts  of  the  stats^ 
ts  bs aaosrtained  as  foUowss  "The  gross  transportation  receipts  of  such  rail* 
lead  lias  sr  system,  as  the  case  may  bcb  over  its  whole  extent  within  and 
vitboat  the  state,  shall  be  divided  by  the  number  of  miles  operated,  to  obtain 
^  sveage  groes  receipts  per  nule,  and  the  gross  receipts  in  this  state  shall 
ba  taksn  to  be  the  average  gross  receipts  per  mile  multiplied  by  the  number 
<rf  isilss  operated  in  this  state."    This  statute  was  sustained,  on  the  ground 
tbat  it  was  not  a  tax  upon  interstate  eommeres^  and  that  the  means  adopted 
vera  iatendsd  solely  lor  the  purpose  of  determining  the  amount  of  business 
tnoaseted  within  the  states  and  of  levying  a  tax  thereout  Maim  v.  Oramd 
TrmklTp  Co.,  142  U.  S.  217. 

£teMst  Wkieh  SiaH  maig  ExaeL  —  The  prindples  to  which  we  have  referred 
«s  S|iplisable  to  taxsftJOB  ave  equally  applicable  to  license  fees  exacted  for  the 
privilsgs  of  doaag  b«ihess  within  a  states  A  state  may  exact  a  license  fee 
irssi  persons  eaftyimi  on  business  within  its  territory,  without  rendering  its 
MtioQ  in  so  doing  waSaitet  to  the  objection  that  it  is  attempting  to  regulate 
ktantats  or  foreign  oommeree,  provided  it  does  not  diaoriminate  in  favor  of 
Ax.  0r.  Bnp^  Vol.  XXV  IL  — « 
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Hi  peopit,  prodttoli^  or  iiuuia{ketan%  nor  eharg*  punmm  imporkiaf 
•(  oommnrM  wlfhiB  tto  tteto  for  Oo  priTilogo  of  thoro  diq^MtDf  of  tiioa. 
'*Kodonlit  on  bo  oBtortoinod  of  tho  right  of  •  oteto  logisUtiiro  to  tftz  tradM^ 
ptofaioioni,  or  ooonpotJoni^  in  tho  obooaeo  of  inhibttioiio  in  Iho  olato  oonolit^ 
tion  in  tiiat  rogard;  and  whoro  a  rsaident  oitiaoo  ongageo  in  gonoral  hniinoM 
■abject  to  a  partioolar  iaz»  the  fact  that  the  boatnoii  doao  ohanoao  to  iw^ij^ 
lor  the  time  being,  whoHy  or  partly  in  negotiatuig  saloe  between  reeidoiit  and 
■on«reiiident  morehanto  of  goods  ntnated  in  another  atate^  does  not  tnTolm  tiM 
taxation  of  interstate  oommeroe,  forbidden  by  the  eonstitation  **:  Fkkltm  t. 
Skelbif  Ca.t  145  U.  S.  L  A  lioeoae  tax  may  be  exaoted  of  persooe  baying  and 
■elling  on  oommission  or  otherwise  doing  bnainess  within  the  state,  and  esti- 
nated,  when  they  hare  no  oapital  inrested,  on  their  gross  yearly  oommissions 
or  eharges,  thongh  the  business  transaoted  by  them  was  for  prinoipals  r«aid* 
iag  in  other  states,  and  the  goods  sold  by  them  for  saoh  prinoipals  wv  ta 
be  shipped  into  the  state  in  which  tho  brokers  did  bnsiasss:  J'fdUm  t.  fflbWBy 
Co.,  145  U.  8w  1.  A  tax  imposed  on  merchants  and  other  dealers,  of  ooo  tenth 
of  one  per  oent  of  their  porchases,  whether  made  within  or  without  tiio  static 
oxoept  on  pnrohasei  of  farm  prodnets  from  the  prodnoer,  has  been  snstaiaed, 
on  the  ground  that  snoh  tax  was  a  valid  lioense  or  ooenpation  tax  for  tiio 
pririlege  of  doing  bnsinsss  within  the  state:  Staie  t.  /Wne^  109  K.  01  722| 
26  Am.  8k  Rep.  690;  Staie  r.  Stevemon,  109  K.  a  730;  26  Am.  St.  Bapu  005. 
So  a  tax  may  be  imposed  on  the  keepers  of  ferries,  ''althoogb  their  boats 
ply  between  landings  lying  in  two  different  states  *i  Wigghu  H  Ob.  ▼. 
MaM  St,  LouU,  107  U.  S.  865.  One  who  has  imported  goods  from  nnothsr 
state  or  a  foreign  country  haS|  while  they  remain  in  the  original  packages^  n 
right  to  sell  thoni,  and  no  state  oan  require  that  he,  as  a  oondition  prooedent 
to  the  exercise  of  this  right»  shall  take  out  any  lioense  or  pay  any  lioenso  foe 
or  other  oharge:  ^roisii  t.  Ifarytand,  12  Wheal  441, 442.  It  appears  oquall/ 
•ertain  tiiat  snoh  importers  need  not  make  their  sales  in  person,  and  that  no 
lioense  may  be  exaoted  of  persons  whom  they  may  employ  to  eflbol  snlso  for 
them.  Therefore  a  statute  declaring  that  all  drummers  or  persons  not  hay- 
ing  a  place  of  business  in  the  taxing  district^  offering  for  sale  or  selling  goods 
therein  by  sample,  shall  be  required  to  pay  a  speciflo  snm  per  week  or  montii 
for  tiiat  pririlege  oannot  be  enforoed  against  one  who  was  employed  and 
noting  for  merchants  doing  business  in  another  atats^  and  for  whom  he  exhib- 
ited samplss  for  the  purpose  of  effecting  sales:  Robbin$  T.  Shdbf  Taxiitff 
DiiL,  120  U.  S.  489;  Car§on  ▼.  Maryland,  120  U.  S.  502.  So  one  who  ia  act- 
ing  as  agent  in  one  state  of  a  line  of  railroad  between  points  in  two  other 
states,  for  the  purpose  of  inducing  persons  going  frosa  tho  point  at  whioh  ho 
noted  as  snoh  agent  to  points  in  other  statsa  to  take  the  road  whioh  ho  rop- 
resented,  but  not  selling  tiokets  for  the  road  nor  reeeiring  or  disposing  of 
moneys  on  aocount  of  it^  is  engaged  in  interstate  eommeroe,  and  oannot  be 
required  to  pay  a  license  tax:  Narfltk  tie,  M*  It  Oo^  r,  Petrntglmuda,  196  n..S. 
114;  HdOaU  ▼.  dtUfomki.  136  U.  S.  104.  We  are  not  euro  that  we  appro* 
bend  the  distinction  between  the  oases  of  the  class  last  oitod  and  Fidtkm  ▼• 
SheSby  Gs.,  145  U.  &  1,  but  probably  it  is  this,  that  a  lioenae  tax  impoeed  by 
a  state  upon  an  oooupatioQ  may  be  enforced  against  persons  engaged  in  that 
occupation  and  baring  the  right  under  the  lioenss  to  transact  all  business 
falling  within  the  line  of  their  occupation,  whether  domestie^  iatsrstats^ 
or  foreign,  thongh  they,  aa  a  matter  of  fact,  do  not'  transaot  any  bnsiasss 
whaterer,  except  snob  as  constitutes  interstate  or  foreign  oommoros^  bat  that 
if  they  are  employed  by  a  person  engaged  solely  ia  iatsrstato  or  foreign  ooo^ 
meroe,  and  represent  him  to  tho  extent  that  taxes  upon  them  neoessarily  opsf>» 
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alt  M  tazM  apoa  him  and  Ut  tr>o«wttoii%  lh«i  tib^  omiboI  bt  reqairtd  te 
tak«  out  and  paj  for  a  atale  or  looal  Hoobmi  McLamgiUim  ▼.  JMA  Am^^  1M 
Ind.  471|  Atker  r.  Tmu,  1«  U.  &  l»t  AmIm6w«*  t.  HmM$.  1«  U.  & 
Un  tfloliT.  if^M^  Si  Ak.  UOi  JWf  ScottT.  P«fto%  19 Km.  764t  #«Mhmp 
T.  Loukvitte.  84  Ky.  806|  Aote  t.  Braeeo,  103  N.  G  S40;  Simmtmi  Ofc  r.  Jf^* 
Giii9^  89  La.  Ann.  848;  39  parU  BtmMtU^  19  Nov.  439;  Ma  parte  Tho/maa^ 
71  OaL  204;  Cwnon  ▼.  Maryland,  129  U.  &  602;  OrnUlm  r.  KtnUuky.  141 
V.  &  47. 

Lfaiaigi^  ZMierinilMtfoiila  JVH«r^4laltAiaAi0la---Of  aowna  aay  ajilam 
«l  lioanat  taxes  whioli  diaoriminataa  batwota  tba  prodnoto  or  maaufaoiaroa  of 
di£Emnt  atoteai  WtUnmr.  Minmri,  91 U.  8.  S76;  Tkmcm  ▼.  JUafar,  lOSU.  & 
123;  Wtbberr.  VirgbUa,  103  U.  a  344;  WaUmg  ▼.  Jliie%aR»  118  U.  8.  448; 
or  givoa  a  oiiiian  or  raaideni  of  iho  atata  a  right  ta  oarry  oa  oommerot  oa 
more  f arorable  terma  thaa  are  aooorded  ta  eitiaaiia  of  other  atatee,  —  oanaot  ba 
anstaiAodt  ITonfT.  JTofytad;  12  WaU.  418;  Sialtr,  Wiffffim,  84  N.  £L  608. 
A  atatate  impoaing  a  lioenaa  tax  apoa  poddlera  of  arttdea  manafactorad  oo^ 
aide  of  the  atate  i<  inralid,  beoaaae  it  ia  an  attempted  diiorimination  in  favor 
of  the  maaafaetaree  of  tbe  state:  WeUom  ▼.  MUmmH^  91  U.  8L  276;  SiaU  ▼. 
/VoA; 60  Vt  600;  Sodgenw.  McCoy,  8  Dak.  238;  Wrtmgki  itwiCo.  ▼.  Jchmot^ 
S4  CNl  764;  MankaiUoum  ▼.  Bktm,  68  Iowa,  184;  43  Am.  Bep.  116;  Vitm  r. 
State,  87  Al^  73;  Stater.  Brawmng,  82  Mo.  691;  but alioeaaa  tax  maj  ba  im* 
poaed  npon  all  peddlery  or  upon  poddlera  of  a  particular  dam  of  good%  and 
when  impoaed,  no  peddler  oan  eaeape  from  its  payment  on  the  ground  that  tba 
articles  he  happens  to  sell  were  wholly  or  partly  mannfaotarad  ar  prodnoad 
in  another  state:  8taU  r.  Smert,  103  Mo.  241;  23  Am.  8k  Bap.  874;  Skde  ▼• 
SnMetm^  108  Mo.  149;  Ma  parU  Svtin,  28  Tex.  App.  804;  and  it  haa  bestt 
hold  that  a  atate  may  prohibit  all  salea  by  peddling  within  its  limitat  Cmh 
tmmweaUk  r.  Cfardner,  133  Pa.  St  284;  19  Am.  St.  Rep.  84& 

Xirenss  Fee  Baaeted  ef  Interetate  Oommeree.  —Aetata  oannot  first  daolara 
that  the  earrying  on  of  aomaiportioa  of  intaratate  eommeroa  ia  a  pririlefa^ 
and  then  impoae  a  lioense  tax  for  the  exeroiaa  of  snob  privilega.  It  ia  obviona 
that  to  do  this  is  eqniralant  to  the  power  to  tax  all  interstate  eommeroa  ant 
al  existanoa.  Therefore  a  atatnta  impoaing  alioanae  tax  on  each  aioeping* 
ear  not  owned  by  the  road  apon  whidi  it  is  run  within  the  atate  is  naeon* 
atitntional:  Fickard  ▼.  PmUnum  CdrCh,,  117  U.  8.  34;  ramssMST.  i*allfMm 
Oar  OtK,  117  U.  8w  61.  A  Ucenaa  tax  oannot  be  imposed  apon  persona  owning 
and  running  tow-boats  to  and  from  the  Gulf  of  Mexioo  and  the  dty  of  New 
Orleans,  beoause  to  permit  its  imposition  might  enable  the  atate  to  regulate 
interstate  oommeroe,  and  the  lioense  fee  is  in  effect  a  oharge  npon  **  the  prioa 
of  the  priTilege  of  narigating  the  Miasiasippi  River  between  New  Orleans  and 
the  gulf,  in  the  ooastwiaa  trade  "i  Jfbron  t.  ITem  Orhmne,  112  U.  &  74. 

Aeoording  to  the  ordinary  oonrse  of  business,  a  bill  ol  lading  "  is  invariably 
assodated  with  every  oargo  of  merchandise  exported  to  a  foreign  oountry^ 
and  oonseqneutly  a  duty  npon  that  is,  in  substanoe  and  effirat,  a  duty  upon 
the  artiole  imported."  A  statute  imposing  a  stamp  duty  oo  billa  of  lading 
for  gold  or  ailver  transported  from  a  port  within  to  a  port  without  the  state 
ia  therefore  void:  if  ^  v.  OM/orafti,  24  How.  189.  If  a  stotuta  of  a  state 
imposes  an  excise  tax  npon  tobaooo^  but  exempta  from  auuh  tax  tobacco  in- 
tended for  export^  and  requires  every  package  intended  for  export  to  have 
affixed  to  it  an  engraved  stamp  indicative  of  aneh  intention,  and  allowa  the 
anm  of  twenty -Ave  cants  to  be  charged  for  affixing  each  of  auoh  stamps^  such 
atatute  merely  provides  a  mode  of  identifying  the  artidea  intended  for  export^ 
and  of  aaouring  their  exemption  from  the  tax  to  which  they  would  otherwise 
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W  liiM%  tad  b  «lMNfon  Mnrtlltttioiuat  Pom  t.  ^mveii^  98  U.  &  S7S; 
ftiTii  T.  J9w9Mik  117  U.  &  504|  Ob»  ir.  JKrM  116  U.  8.  n?. 

OsnMraliMMi  — >Iii  tiM  BOle  to  Atali  ▼.  &o(nI«IR;  SB  Aa.  SkllipL  07li  «• 
•o—idTtd  tha  rightot  a  rt»to  to  diicriininatoagMMt  oorponitioiii  to  atd  » 
other  statesi  Mid  naohod  the  ooaolasioa  that  ft  ttato  miglbt  tsolodt  tbMft 
from  doing  basinosa  within  its  territory,  or  ioipoee  apon  them  niofa  restrio- 
tlone  M  It  thought  proper:  Bee  also  PefnJrina  M.  Co.  t.  Fsjinif/Mmi,  I2S 
U.  &  181;  P€udfit  M.  0<K  ▼.  Seibert,  142  U.  8.  899.  From  this  geoenl  nb 
most  he  ezoepted  oorpontioiia  formed  for  the  pnrpooe  mi  ig^ging  in  intir* 
stftte  eommeroo.  The  state  has  bo  power  toprsTsat  theur  doing  suh  hsMBi 
within  its  territory,  nor  oan  it  impose  npon  them  restriotions  er  ebligatiom 
beyond  its  power  to  impose  upon  natural  persons  engaged  In  the  sasM  bss- 
ness  under  like  oironmstanoes:  Pentacola  T,  Ox  t.  Wetterm  Unkm  TeL  Ck* 
96  U.  a  1|  Ooaptt  Mfg.  Oo.  ▼.  Fergmom,  118  U.  a  7S7|  PomI  t.  FwyMi^  8 
WaU.  188;  IFcsCmi  Umkm  TeL  Ok  w.  MamadmmUie,  UB  O.  a  680;  JMbiy  v. 
MMU.  127  U.  a  640;  Norfolk^  W.  IL  &  r.  Pmm^lvamki,  186  U.  a  114 

The  Pdiee  Power  and  Inierelaie  Oommeroe, —  The  implied  prohibition  agiiail 
the  regnlatioo  of  interstate  and  foreign  oommerae  by  any  states  like  mart 
other  oonstitntlonftl  Inhibitions,  oannot  bo  properly  oonsldared  withsnt  r» 
aaembering  the  polioo  power  Tested  la  the  ssTeral  itats%  thoa^  te 
BMre  reoent  deoiaions  of  the  national  ooorta  affirm  that  no  ezereise  ef  ikm 
power  oan  be  sustained  which  results  in  the  rogulatioii  of  snoh  oommaroei 
Rattroad  Oo,  ▼.  JSTuMn,  96  U.  a  466;  Mkmeeoia  t.  Barber,  186  U.  a  318; 
Biimmer  t.  RAmam,  188  U.  a  78;  Bowmom  t.  CMoa^^  19  U.  a  460;  Ut§ 
▼.  Jfonlim  186  U.  a  lOa  '^^y  the  Bstaeddootriaesof  this  eowt>  the  pdiss 
power  eitends^  at  leasts  to  the  proteothm  of  the  livesb  the  health,  and  the 
properly  of  the  eommnnity  againat  the  injurious  exeroiae  by  any  eitiasn  «f 
his  own  rights.  State  legislation,  strietly  and  legitimately  lor  poUes  fmt- 
poses,  does  nofei  hi  the  sense  ef  the  eonstitution,  neoeosarHy  intrsMh  ipoa 
aay  aathority  whidi  haa  been  oonlided,  eoqwessly  or  by  impUeatieiv  ts  the 
national  goiremment''t  FaUeraem  t.  Kmjatkg,  97  U.  a  604;  Lktmee  Ookk  6 
flow.  68a  «*Bftt  it  does  not  follow  that  OTorything  whioh  the  legislatare  el 
a  stats  naay  deem  essential  for  the  good  order  of  society  and  the  waQ-beiag 
ef  its  eltiMns  oan  be  set  up  against  the  exelusiTo  power  of  Obngrsss  te  r^gt* 
late  the  operations  of  foreign  and  interstate  oommeroe.  We  Imve  latsly  ex* 
preosly  deoided  in  the  ease  of  Umg  ▼.  Hardin,  135  U.  a  100,  that  a  stats 
law  prohibiting  the  sale  of  intoxioating  liquors  is  ^oid  when  it  eoosea  in  os» 
diet  with  the  express  or  implied  regnlatioa  of  interstate  oommeroe  by  Csn- 
gree%  declaring  that  the  traffic  in  aueh  liquors  as  artioles  of  merehaadios 
between  the  statee  shall  be  free.  There  are,  undoubtedly,  many  things  whidi 
in  their  nature  are  eo  deleterious  or  injurious  to  the  li?«a  and  healtii  of  tto 
people  as  to  lose  aU  benefit  of  protection  as  artioles  or  things  of  oosaBcroSb 
or  to  be  able  to  claim  it  only  in  a  modified  way.  Such  things  are  propcrtj 
subject  to  the  police  power  of  the  state.  Chief  Justloe  If arshall.  In  Breme 
▼.  Marplamd,  12  Wheat.  419,  443^  instances  gunpowder  aa  dearly  snbject  te 
the  sxsrsiss  of  the  police  power  in  regard  to  ita  removal  and  the  pjaee  el  iti 
storagof  and  he  adds:  'The  rembval  or  destmotion  of  infeotioas  or  usseusd 
artielee  is,  undoubtedly,  an  exercise  of  that  power,  and  forms  an  expcea 
exception  to  the  prohibition  we  are  oonsidering.  Indeed,  tho  laws  of  the 
United  States  expressly  sanction  the  health  laws  of  a  slate.*  Chief  Justias 
Taney,  in  the  Lieenee  Oaeee,  5  How.  604,  676.  took  tho  aaiM  drntmotisa  whea 
be  said:  '  It  has,  indeed,  been  suggeeted,  that  if  ft  stats  deoms  tte  trafio 
in  ardent  spirits  to  be  iujurious  to  its  oitisens»  and  cileulated  ta 
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iHHnttlif,  via^  Mid  prapona  mto  Am  tMe,  It  hmij  ooMlitoticiuaiy 

tt pwh Hi  impnTfiHoB,  ■•iwlMMlMiiMag  th» Uwi of  OoagrMi;  wdtiM** 

iMi  Mf  4»  this  ap«  Iko  «WM  priMlplM  Muift  11  a*7  ndH  Hid  prwrwllko 

■iMdMllM  €f  diMMt^  pMliltiiM^  mmI  pMiDicim  fiOBi  i^bffiMicL    Bnt  il  wit 

kuMMoJiind  ihftt  diMMCL  pcrtOMiMu  And  iMHUMfritwi  mp#  Bot  nbiMli  ut 

MWBVoe^  ilthongh  tomotimM  among  ili  attondant  orilo.    Thay  art  nol 

tkiofi  to  bo  regalated  and  trafficked  in,  but  to  bo  proTented.  aa  f ar  aa  horoaa 

fawighf  ar  human  meana  aan  guard  againat  theoL    Bat  apirita  and  diatiUod 

lifBan  ara  nniTonaUj  admitted  to  bo  aabjoota  of  ownorahip  and  proporty, 

and  an  tbaraforo  nbjocta  of  ozohango,  barfear»  and  traffio^  liko  any  othar 

MOUMdily  m  whiob  a  right  of  proportj  oziata.'    But  whilat  it  ia  onlj  anoh 

Ihbfi  aa  ara  oloarly  Injnrioaa  to  tko  liyaa  and  health  of  the  people  that 

•la  pUaad  beyond  theproteotion  of  the  oommoroial  power  of  Coogreaa,  yet 

vhm  that  povei^  or  aome  other  ozolnaiTe  power  of  tbe  federal  goTemmont^ 

heat  in  ^aeation^  tiio  polioo  power  of  the  atate  oztenda  to  almoat  every  thing 

vittiaiti  bordan^  —  to  the  sappreaaion  of  aniaanooa;  to  the  prohibition  of 

nioafMtQraa  deemed  iojarioaa  to  the  pnUio  health;  to  the  prohibition  of 

iatosiaating  drinka^  their  mannfaetnra  or  aalei  to  the  prohibition  of  letter* 

ii^  gMnhling,  horao  raoing»  or  anything  elao  tiiat  the  legialatare  may  deem 

«ffoaad  to  the  pnUio  welfare:  BarUnugerw.  Iowa.  18  Wall.  129;  Bttr  Omu- 

|«^»  T.  Jfoawf  in irfto,  97  U.  8.  26;  FtrtiSIM^f  Co.  t.  Hyde  Park,  97  U.  &  669; 

Aoaer.  Mmitt^^  10)  U.  8.  814;  Foiter  w.  Kama*,  112  U.  S.  201;  Muifkr 

T.  loKMi^  123  U.  a  828;  PoweO  r.  Pemuybftmia,  127  U.  a  878;  SUUi  t. 

/W«oa,128n.  8.  1;  AjwiiMt.  i7afl;i89  U.  &S17.    It  ia  alao  within  the 

■Kbobtad  pvovineo  of  the  atate  logislatnra  to  make  ragnlatiotta  with  regard 

te  tha  apeed  of  railroad  traine  in  the  neighborhood  of  eitiea  and  towna;  with 

v^pid  te  the  pfooantioaB  to  be  taken  in  the  approach  of  anoh  traina  to  bridgea, 

taimal^  deep  enta,  and  aharp  enrrea;  and  generally,  with  regard  to  all  ep- 

vatiooa  in  whioh  1km  hrm  and  health  of  the  people  may  be  endangered,  erea 

tkMiJh  aaah  ragnlatiene  afliMt  to  aome  extent  the  oporationa  of  intoratate 

•Wiiaarea.    8noh  vagnlatioQa  are  eminently  looal  in  their  eharaeter,  and  im 

tte  iliMaaa  of  oongreaaional  regnlationa  orer  the  aamo  anbjeot,  are  free  from 

in  aooatitational  objeetiona^  and  onqneationably  Talid  **:  Ormkktr  v,  KewUukfft 

lilU.aSiL 

(^  af  the  ondonMed  anbjoote  of  the  poliee  power  la  tbo  proteotion  of  tlm 
faUie  from  impoaitlon  and  frand,  Mul  a  atate  mi^r»  therefore,  in  the  eseroiio 
flf  tUt  power,  ordinarily  proride  againat  the  mannfaoture  or  aale  of  adulter* 
■tad  articUa  of  food,  or  artiolea  mannf aotnred  and  pnt  op  in  anoh  a  form  aa 
ta  impcea  open  porohaasrab  and  lead  them  to  beliore  they  are  porohadng  a 
diffnaat  artiole  from  that  in  faet  aold  to  them.  Princ^ally,  npon  thia  gronnd, 
i^iteka prohibiting  the  mannfaetoro  andaale  of  oleomargarine  hare  been  ana- 
^uoad  by  the  national  ooarta;  bat  in  the  oaae  in  whioh  the  qneation  waa  pre- 
Mrtad,  the  eoort  did  not  oonaider  whether  anoh  a  atatato  might  not  be 
i^Miaoable  aa  a  rognUtion  of  intoratate  eommeroe:  Powett  w,  Pmntplvania, 
U7  U.  &  678l  In  two  atatea  in  which  the  qneation  baa  ariaea,  their  oonrto 
kive  afllroaod  tbo  power  of  the  atate  to  proteot  the  pnblio  againat  deoeptioi^ 
Md  have  ttareforo  denied  the  right  to  aell  oleontaigarine  when  in  anoh  a 
fwia  aa  to  deoeiTe  pnrohaeera  into  the  belief  that  it  waa  batter,  thongh  it  had 
^Mo  imported  fkom  another  atate  and  remainod  in  the  original  paokageat 

^»" mim  uUk  w.  Bmiky,  80  K.  R  Bop.  1127  (Maafc,  May  1^  1892);  rofartoy 

f.iraiMo%  10 K.  J.  L^  634;  miUf^StaUw.  Chock,  44  Fed.  Bop^  S78. 

/■^paction  Imoa  —Some  of  the  atatea  have,  from  tiaa  to  tteM^  paaoii  i^ 
9*«te  kwi^  tbo  porpoee  of  whioh  generally  waa  to  prepare  prodaota  ff  tk* 
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•lute  te  tsporlatloa,  m4  fto  this  «ctent  Hm  Ttlidity  «f 
kM  Ml  been  wnUmdj  eoateefted,  and  vhMi  eeateitod,  kee 
TWwr  ▼•  Jteytad;  107  U.  &  ML    Pteluive  then  mj  elee  be  etite 
♦ion  Uwe  applioeble  to  preperty  imported  into  tbo  iMi^  bat  ifee^lbif  ■■! 
mpjsiLj  to  nil  property  of  tbo  enmo  olan^  and  nol  enbjeel  to  inepiitien  tto  po- 
dneto  or  mannfactoree  of  other  atatea»  while  thoee  of  the  atato  aie  OMfti 
Voigki  T.  WHgld,  141  U.  a  02.    A  etatato  of  Kentaeky  loqnired  Ibe  fufpag 
and  inepeotion  of  all  otia  and  flnidi^  the  prodneta  of  oonlp  peteehaw,  « 
other  bjtominona  aabatanoea  intended  for  nae  lor  illnminnting  pnrpoti^  and 
^oTided  that  eaeh  oila  aa  ignito  or  permanently  bom  at  a  le«  tempvataie 
than  190  degreea  Fahrenheit  ahonld  be  oondemned  aa  nnaafe  for  aoflh  par- 
poaet,  and  the  caaka  or  barreb  in  whloh  they  were  oentainocl  ahoaU  be 
branded  aa  nnaafe,  and  all  peraona  aatling  oOa  the  eaaka  or  bamla  of  wbiBk 
were  so  branded  akonld  be  aabjeot  to  a  penalty  preaaribod  by  the  alataAa 
A  partioalar  oil,  the  ozolnaiTe  right  to  mannfaetnre  whioh  waa  paoieeted  by 
lettora  patent^  having  been  oondemned,  and  nokwitbatanding  tko  eendwaaai 
ttott  aold,  a  eonviotton  of  the  Tendor  waa  aaaUined,  on  the  ground  that  Iha 
atatoto  waa  an  ordinary  polioe  'regulation  providing  a  proper  inapeetioa  far 
the  purpoae  of  determining  whether  artiolee  were  dangerona,  and  tkarafwa 
nafit  for  nae;  and  the  ooart  affirmed  the  general  authority  of  eaoh  atato  to  pn* 
tect  ita  oitiiena  againat  the  introdnotion  within  ita  limito  of  imfeefead  mm* 
chandiae,  paapera,  oooTieta^  or  peraona  likely  to  beeome  a  pnblie  ehaigi^  ar 
animala  having  oontagtoua  diaeaaea,  and  **  the  neoeaaity  growing  out  of  tfaa 
fundamental  oonditiona  of  eivil  aooiety  of  upholding  auch  atato  ragalatiaaa 
enacted  in  good  faith,  and  which  had  appropriato  and  direot  eeoneotien  with 
that  proteotion  to  lif a^  health,  and  property  whieh  eaoh  atato  owaa  to  iti 
eitiaana"!  PaKeraon  t.  Keniudty,  97  U.  &  SOI.    Ko  inapeotion  lawean  to 
anatatned  if  ita  operation  mnat  be  to  exolnde  from  one  atato  the  prodaeta  af 
another  by  impoaing  oonditiona  with  which  it  ia  not  poaaiUe  to  oomply  with> 
out  incurring  auch  ineonTenience  or  ezpenae  aa  no  importer  oould  afjfard  to 
incur.    Therefore,  a  atotuto  providing  that  no  fraah  aaeato  ahall  to  aald 
within  the  atoto  unleaa  from  animala  inapected  therein  within  twanty4auff 
honra  before  being  killed,  or  from  animala  alaughtored  within  a  hundred 
milee  from  the  place  where  their  meat  ia  exposed  for  aale,  unloaa  aaeh  aant 
ia  inapeoted,  and  a  charge  of  one  cent  per  pound  b  paid  for  auch  inapiaHna,  ia 
invalid,  becaoae  ita  practical  operation  muat  be  to  ezoludo  from  aala  the  toih 
of  all  cattle,  whether  healthy  or  not^  not  killed  within  the  atato  to  the  ane 
eaae,  or  alanghtored  within  one  hundred  milee  from  the  place  of  aato  ia  tto 
other:  Minneaoia  v.  J9artor,  186  U.  a  SIS;  StaUr.  KUm,  196  Ind.  08;  Brim' 
mar  v.  Rdunam,  188  U.  &  78.  T" 

HtaUh,  RegtUaUom  to  Semre  amd  Pr&lteL «— Begulationa  impoaed  to  good  faUb 
by  a  atete,  for  the  purpoae  of  promoting  and  better  aeoariag  the  health  af  iti 
oitiiena  and  protecting  them  from  contagion,  may  doobtleaa  toeidontiy  aftal 
or  regulate  interatote  or  foreign  commeroe  without  being  unoonatjtotiaeal 
Thia  ia  one  of  the  aubjeota  upon  which  the  local  authoritiee  aaay  aot|  at 
until  Congreaa  baa  taken  aome  action.  Thua  a  dam  on  a  aavifahto 
'*  pasaing  through  a  deep,  level  marah  **  may  be  aothoriied  by  the  atol 
**  the  value  of  the  property  on  ita  banka  muat  be  enhanoed  by  oTolndiag  tto 
water  from  the  marah,  and  the  health  of  the  inhabxtenta  probably  imprevad; 
meaauree  calculated  to  produce  theee  objecte.  provided  they  do  not  eama 
toto  coUiaion  with  the  powera  of  the  general  government^  are  andeubtadly 
within  thoae  reeerved  to  the  atotee  *'t  ITOtew  v.  AfocttM  Orwi  itordk  Oii.  t 
Pet  lAft. 
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Tk Buuimmi < Qtmiimtimt  Lam  i>  wnfMwdly  *«wltUi  llw  prorinoe  of 
thtiMnoftiielUoik*  Wk«tii«m  6Ba«laMBi  •!  this  ebftnelwr  oMi  pr«- 
na  aguM*  aaj  Ml  •!  CoagTMi  ngilsliiif  MouMm  il  kMMl  7«l  bMB 
■MMiy  to  irtnrminii^  Imt  w  iwf  ao  doabt  llui*  lk«  aaibMa  MvtowiU 
nitua  aad  miImw  actional  rtgulatloB  «f  tUa  mlijaal^  wlMaarar  it  aNMa  la 
confliet  with  anj  state  ngalatioa.  A  alatato  of  TiWWiiMi%  nqoiring  tha 
«iiiniAatin  of  all  wmmA^  paning  aaartidii  qaafantfaa  statlao,  aad  allowing 
tlMoiauBiBg  oAoor,  for  niaking  tha  faipaotloii  aad  gnmtiiig  a  oertifloato,  eer- 
teiafaM^  dangnalad  in  tha  atatata^  waa  raatainod,  aa  tha  groaad  that  "qaar* 
utiat  kwa  baloag  to  that  alaaa  of  lagialatuiB  whioh,  whathar  paaiod  with 
iotet  to  lagolato  oommarca  or  aot^  nmat  ba  admittad  to  hava  that  aflfaot^ 
•od  whiflii  b  Talid  antil  diaplaead  or  ooatraYonad  by  aoina  legialation  cH 
Oongraa"   M^irgan  «k.  Co.  y.  LmMmia  m.  Boiatd  (^  HeiOt^ 

Ufoatoak,  formiBg  part  of  tha  proportj  of  dtiaona  of  a  otota,  nutjr,  at 
wrilat thair  aiwaar%  ba  liabU  to  ooatraot  oontagioiu  diaaaaea  broaght  from 
«thflr  itatai  ar  ooontriaa.  ICaj  thia  proparty  ba  protaotad  bj  appropriato 
ititt  ragalatioiia  tanding  to  azalada  oontagion,  or  at  laaat  to  rendor  ito 
iatrodnetioa  into  tha  atato  laaa  probabla  f  A  steto  aaanot  prohibit  tha  intro- 
daefcioa  within  ito  linaa  of  all  aattla  from  aartain  othar  atotoa  during 
etrtaia  apaaiilad  moatha  daring  tha  yaar,  far  thia  ia  azdaiioa  rathar  than 
poteatioB,  aad  ia  aa  indiaoriminato  ooadamnation  of  haalthy  aa  wall  aa  dia* 
«aaed  eatila:  HanaEbal  S8LJ.B.B.O0.  t.  Htuen,  95  U.  S.  465;  (Trkm  ▼. 
Skerhdt,  76  Ma  2i7;  SakenUein  w.  Mavis,  91  111.  391.  A  difTarant  raaalt 
vmdd  probably  hara  baaa  raaohad,  had  it  baan  ahown  that  all  aatUa  aoming 
froa  tha  loaalitioa  namod,  **  daring  tha  montha  mantionad,  wara  infaotad 
vifth  diaaaaa^  or  that  aaoh  aattla  wara  ao  ganarally  infaotad  that  it  woold 
hare  baaa  impoaaibla  to  aaparato  tha  haalthy  from  th^  diaaaaad  ";  and  it  ia 
aettted  that  thara  ia  no  oooatitntional  objection  to  a  atoto  atotnto  making  a 
pwaan  haTing  in  hia  poaaaaaion  Tazaa  oattia  liabla  for  any  damaga  aooraing 
fron  tfaair  rnnning  at  Urga^  and  tharaby  apreading  tiia  diaaaaa  luiown  aa 
"TaxaaloTor":  JDmmiA  t.  Baii,  129  U.  &  217. 

RtffniatkmM/ar  the  Obtervtmet  ^  (kmmim  Qaarrkn  may  alao  ba  praaoribad 
bj  tha  atote,  aad  anf oroad  againat  persona  and  oorpoiatioQa  engaged  in  inter- 
atata  aQaBBMrea,  where  thay  are  intended  merely  to  aaonre  good  and  prompt 
anriaa^  sad  to  diminiah  tlie  danger  to  whioh  paaaangera  and  othera  are  ex* 
paaad.  Haaoa  looomotiTo  anginaara  may  ba  reqaired  to  pass  examinationa 
daagaed  to  teat  thair  oompatenoy  for  tha  dnties  whioh  their  employment 
<iavolTes  upon  thom,  and  to  toka  oat  a  lioense  showing  that  they  have  sao* 
Marfolly  passod  snob  examination,  and  to  pay  a  raaaonabia  disrga  for  the 
sarneaa  raadarad  in  making  tha  anamination  and  isaning  tha  lioense:  Bndlk 
V.  iUosM,  194  U.  &  465|  Ihtd  t.  Wai^  Virgima,  129  U.  8.  114}  Jfaahmik 
^  12.  JL  Odl  ▼•  Alabama^  128  U.  S.  96b  On  tha  groand  that  natural  gas, 
«sdar  a  high  pressure^  b  daagarona^  it  has  bean  held  that  a  atotato  prohibit* 
ing  ib  baii^  snbjaotad  to  a  praosare  of  mora  thaa  three  hondred  pounds  to 
Ihe  a^aars  inoh  b  Talid,  and  may  ba  anforoed  against  a  aorporation  snbjeot- 
isg  gas  to  a  greater  preasara  while  being  carried  oat  of  the  steto  in  pipes: 
VoaiteaT.  Imdkmn  efc  Oh.,  128  Ind.  555.  Many  othar  regulations  of  oommon 
anisrs  hsTs  bean  upheld  by  tha  atato  oourta,  though  nndoubtodly  affecting 
MBuaaree,  of  whioh  the  following  are  inatencea:  Making  railroada  liable  for 
6rs8  atsrted  by  sparks  from  their  looomotiTes:  8mUh  ▼.  Boston  A  M,  R,  R, 
'0^,  81  H.  H.  25;  prescribing  tha  times  when  ticket  offices  shall  be  open: 
Ball  r,  8,  O,  B,  B,  Cb.,  26  S.  C.  664;  imposing  a  penalty  for  refusing  to 
deliTsr  freight:  Guff  etc  B.  B.  Co,  y.  Dwger,  75  Tex.  672;  18  Am.  St.  Rep. 
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i^l  mqifci^ mmmUkkg  nSkomia  to  tamdn bmigkimiA 
«ff  JMi^  ▼•  JteMtiftL  AL  &  (^,  45  ]Mr%  »8;  94  AiiL  B«|k  77t|  « Ikw^ 
tniu  to  glop  vilUii  tiM  slatot  Okhti§&  He.  JL  B.  (h.  w.  P^opk,  lOIIILOTt 
or  a^puUt  MoonmodAtioiM  to  be  prodded  for  white  and  eoiortd  ^tntm, 
hat  Bol  ftttompting  to  apply  thia  mla  to  intofatato  pawangara;  LmniOnk, 
B.R.<h.w.  MMmippi,  183  U.  a  587;  66  Mim.  662;  14  Am.  SI.  Rep  M; 
hat  a  atole  atototo  undartoUng  to  preioriba  what  aoooaaBiodatieBi  iktSX  to 
fnmiahad  far  aithar  fraigfat  or  paeaangara  ia  inappliaaljla  to  iotantali  OMa- 
iMroas  Skmk^r.  Waifa§h€U.IL  B.  Oo^  100  Mo.  435. 

8iaiak$  Forbidding  the  Matu^faciure  or  Solo  qf  lidosBieaUag  Liqatn  wilhia 
a  ttato  do  not  ordioarilj  diraotly  intorfara  with  intaratato  oomoMrai^  aad 
when  they  do  not^  are  snstainable:  Kidd  r,  Pearson,  128  U.  8w  1;  Mwf^  ▼. 
Katmu,  128  U.  &  628.  It  waa  finally  held  by  the  anpreme  eovrt  af  tto 
United  States^  three  Joetioee  diaaanting,  that  a  atoto  eonld  no^  In  the  enr^ 
aiee  of  ite  polioe  power*  prerent  the  importing  of  intoxicating  liqaoai  bam 
another  atoto:  Bowmam  r.  Ohieago  aie.  E.  JL  Oo^  126  U.  8.  466;  nor  dm^  to 
the  importer  the  rights  after  anoh  importotioa,  to  aeQ  theai  while  In  Ihe 
original  paekagee:  Lei»jf  ▼•  ffardia,  135  U.  &  100.  So  great  waa  the  dhrntto 
faction  oreated  by  thia  deeiiion  that  Oongreis  interpoeed,  and  by  a  aftrtat^ 
enacted  Angnet  8,  1800,  eabjeoted  all  fermented,  distilled,  or  other  jntnrimt- 
ing  liqoora  imported  into  any  atote  or  territory  to  the  operation  and  efiaet  ef 
the  lawe  of  enoh  etato  or  territory*  enaoted  in  the  azaroiae  of  Ite  poliet 
powera,  to  tiie  lame  extent  and  In  tiia  nme  manner  aa  thongh  prodaeed  la 
radh  atote  or  territory,  and  thia  congre«ional  lagulatlon  haa  been  proaoaaetd 
aonititntional:  im  rt  Rahrerp  140  U.  8.  545.  Before  the  anaotmaat  ef  tfua 
■totnto  the  tnpreme  ooort  of  Pennaylvania  had  anatained  a  atotnte  forfaiddtqg 
the  sale  of  intoxicating  liquors,  thongh  atiil  in  the  original  package^  te  psr- 
sona  of  known  intemperate  habite:  Oommonweattk  ▼•  ZeU,  188  Fk.  St  615; 
OommonweaUk  ▼.  Swikartt  188  Pa.  8i  629;  OommommaUk  t.  Wiisia^  W 
Pa»  8k  639;  Oommoawoalih  ▼.  SUvormam,  138  Pa.  Sk  642;  OosiwpawMift  r. 
Pendergad,  138  Pa»  St.  633. 

Oommoroi  within  <As  8iaU*  —  It  aeems  proper  to  here  remind  the  reader  that 
as  to  that  oomineroe  which  ia  neither  interstate  nor  foreign*  eaah  etato  has 
complete  oontrol  of  ao  mnch  of  it  aa  tokes  pUee  within  ite  territorial  liaiK 
or  at  leasts  that  whanerer  stote  oontrol  is  limited  it  must  be  by  eomeceaetita* 
tional  inhibition  different  from  any  we  have  been  oonaiilering.  **  We  pf» 
need  to  remark,  that  a  glanoe  at  the  commerce  olaoaa  of  the  oonslitotiaa 
discloaes  at  once,  what  has  often  been  a  ionroe  of  comment  in  this  conrt  aod 
ant  of  it*  that  the  power  to  regulate  there  conferred  on  Congrees  la  liaitsd 
to  oommaroe  with  foreign  nations*  commerce  among  the  stolen  and  aem> 
merce  with  the  Indian  tribea;  and  while  bearing  in  mind  the  libarai  ooa> 
atmcticQ  that  commerce  with  foreign  natiooa  maana  oommeroe  batweea 
citiiena  of  the  United  Stotee  and  citiaena  and  sabjeote  of  foreign  natioo%  aad 
that  commerce  among  the  atotee  means  commerce  between  indiridnal  ciii* 
aens  of  difBnant  atotas*  there  still  remains  a  very  large  amoont  af  ocouaeie^ 
perhape  the  largeek  which*  being  trade  or  traffic  between  aitiaeaa  ef  ^ 
aame  state,  ii  beyond  the  oontrol  of  Congrees  ":  Trado-markOtmo^  MJJ,^ 
8B|  JTeor  r.  Voaak,  3S  Me.  348;  52  Am.  Deo.  655;  affirmed,  14  How.  568. 
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Gabpbntbb  v.  Gabpbntbb. 

lltl  HSV  You,  lOL) 

Cb-THAsor^DinT  ov  Oo'Ta»AWt§,  —A  TmAm  n  Oomov  ni  PMiw- 
aMHi  if  til*  ^omntm,  iMrupartj  at  bound  to  do  luyfchfaig  with  «  Tisw  to 
prejadicing  tha  iDteretta  of  hh  co-tenants,  and  therefore  oannot  bay  in  an 
(mtstanding  title  to  the  prejndioe  of  their  rights. 

OMiVAVcr— IIORIOAOS  Saul  —  A  tenant  in  eommon  of  property  whioh  it 
•sbjest  to  a  mortgage,  who  proenres  it  to  be  foreclosed,  without  any 
■eeesnty  and  for  the  purpose  of  cutting  off  the  interest  of  some  of  his 
io>tsDsnt%  and  then  purchasing  at  a  foreclosure  sale,  will  not  be  permit- 
ted to  retain  the  benefit  of  his  purchase,  but  will  be  decreed  to  hold  it  in 
trast  for  his  co-tenants,  to  the  extent  of  their  respectiye  interests. 

Wiu— OomntiNrnos  or  Dmtsse,  —A  will  stating,  —  I.  That  the  testator's 
iunsstsad  shall  be  reserred  for  those  of  his  children  who  have  no  family, 
cr,  haying  a  family,  are  destitute  of  a  home  and  not  able  to  work;  2. 
That  sll  his  other  landed  property  is  to  be  sold  and  the  proceeds  divided 
soHmg  his  children;  8.  That  whatever  other  property  he  may  be  pos- 
MMsd  of  he  Rirea  to  his  wife,*- does  not  giro  the  wife  the  homestead,  but 
it  vests  in  his  diildren. 

O^-TUASCT— PaacHABB  BT  Oo-nHAST  AT  Pastitioji  Sali.  —  Tenant  in 
oommon  bnnipng  an  action  for  partition  and  buying  property  at  the  par- 
tition sale  will  not  be  decreed  to  hold  it  in  trust  for  his  co-tenants.  In 
isskitoting  and  proseouting  to  Judgment  and  sale  a  suit  for  partiti<m,  he 
dsss  not  violate  any  legal  duty  he  owes  to  his  co-tenants,  though  some  of 


Acfnon  by  the  children  of  two  of  the  deceased  Bong  of  James 

L  Carpenter^  deceased,  and  the  widow  of  one  of  those  sons, 

againit  the  earriving  children  of  said  Carpenter,  to  pet  aside 

•nd  have  declared  void  two  foreclosures  of  mortgages,  and  one 

Judgment  in  partition^  and  the  sales  and  conveyances  made 

themmder.    Said  Carpenter  left  a  will  containing  the  follow- 

ingprorisiona:  ^4,  The  house  in  which  I  live  and  the  lot  on 

wUeh  it  stands,  as  hereinafter  described,  shall  be  reserved  for 

those  of  my  children  who  have  no  family,  and  for  those  of  my 

fitinily  who  are  destitute  of  a  home  and  are  not  able  to  work. 

i  AU  my  other  landed  property  to  be  sold  or  divided  equally 

among  my  children  as  they  all  may  think  best,  but  nothing 

shall  be  done  contrary  to  the  wishes  of  their  mother  while  she 

fives.    7.  My  wife  is  to  have  the  nse  of  all  my"  money  estate 

during  har  life.  •  •  •  •  All  the  money  is  to  be  equally  divided 

tnumg  tiie  children  after  their  mother  is  done  with  it     10. 

Whatever  other  property  I  may  be  possessed  of  at  my  de« 

eease,  and  whioh  is  not  disposed  of  in  the  foregoing,  I  give  to 

By  wife  at  her  free  disposal.** 

Joriak  T.  Manan^  for  the  appellants. 

Qmot  AtsKs  And  SoUmmA  Q.  Moak^  for  the  respondents. 
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AhdbbwIi  J.    James  S.  Carpenter  died  April  19, 1880,  leav- 
ing sarriying  him  a  widow  and  seven  children,  and  aUo  the 
ehildren  of  a  son,  Smith  8.  Carpenter,  who  had  died  before  him, 
all  of  whom  were  minors*    Jesse  L.  Carpenter,  another  eon  ol 
James  S.  Carpenter,  died  a  few  days  after  his  £ather,  leaving  a 
widow  and  six  children,  two  of  full  age  and  the  others  miuors. 
James  S.  Carpenter  left  real  estate  of  the  value  of  aixty-nve 
thousand  dollars  and  over,  and  personal  property  of  the  valae 
of  about  seventy-four  thousand  dollars.    His  real  estate  ood- 
sisted  of  three  parcels,  via.,  the  Homestead  farm  of  aboat 
forty-one  acres,  of  the  value  of  twenty*five  thousand  dollan, 
subject  to  a  mortgage  long  past  due,  known  as  the  Durjea 
mortgage,  on  which  was  unpaid  four  thousand  dollars,  with 
interest  from  November  1,  1879;  the  Downing  farm  of  aboat 
seventy  nine  acres,  of  the  value  of  forty  thousand  dollars, 
subject  to  a  mortgage  past  due,  known  as  the  Downing  mort- 
gage, on  which  was  unpaid  five  thousand  dollars,  with  intereet 
from  November  1,  1879;  and  certain  other  real  estate  known 
as  the  Dock  property. 

He  left  a  will,  under  which  his  real  estate  went  to  his  chil* 
dren  and  their  issue,  one  eighth  to  each  child,  and  one  eighth 
to  the  issue  of  his  deceased  child,  subject  to  a  provision  fortlie 
occupation  of  the  house  and  lot  on  the  Homestead  farm  bj 
certain  members  of  his  family.  The  use  of  his  personal  prop- 
erty was  given  to  his  widow  for  life,  and  after  her  death  it  was 
distributable  among  his  children  and  their  issue  as  in  the 
case  of  the  real  estate.  He  appointed  executors,  among  whom 
were  his  sons  Coles  A.  Carpenter  and  Charles  W.  Carpenter, 
two  of  the  defendants,  who  alone  qualified.  The  execators 
managed  and  controlled  the  real  estate  from  the  time  o( 
the  testator's  death  up  to  the  time  of  the  foreclosures  to  be 
mentioned. 

The  plaintiflh  are  the  children  of  the  testator's  two  sooa, 
Smith  S.  Carpenter  and  Jesse  L.  Carpenter,  and  the  widow  ol 
the  latter,  and  the  defendants  are  the  widow  and  the  six  chil- 
dren of  the  testator,  who  surviiFcd  him  and  are  still  living. 
The  evidence  clearly  shows  that  soon  after  the  death  of  the 
testator,  the  defendants  entered  into  a  scheme  to  obtain,  through 
A  foreclosure  of  the  Duryea  and  Downing  mortgages,  title  to 
the  property  covered  thereby,  for  the  purpose  of  catting  off  the 
interest  of  the  children  of  the  deceased  brothers  therein.  To 
this  end,  in  September,  1880,  they  procured  the  holders  of  the 
mortgages  to  commence  foreclosures,  and  under 
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obtained  in  the  Jbredosure  actions,  the  property  was  sold  in 
Ifarob  and  April,  1881,  and  was  bid  in  by  one  of  the  sisters 
lot  the  amoont  doe  on  the  mortgages  respectively,  and  costs; 
and  immediately  after  the  execution  of  the  referee's  deeds,  the 
parohaser  conveyed  to  the  mother  (now  deceased)  a  life  estate 
in  the  Homestead  farm,  and  to  each  of  her  five  brothers  and 
fatten  one-fifth  part  of  the  Homestead  farm,  and  of  the  Down- 
ing farm  in  fee.  Before  conveying  to  her  brothers  and  sisters, 
Sarah  J.  Osbom,  the  purchaser  of  the  foreclosure  sales,  eze- 
cated  to  the  holder  of  the  Downing  mortgage  a  new  mortgage 
eo  the  lands  oovered  by  that  mortgage,  in  payment  of  the 
mortgage  foreclosed,  and  to  her  brothers  Coles  A.  Carpenter 
and  Charles  W.  Carpenter,  as  executors,  a  mortgage  for  five 
thousand  dollars  on  the  Homestead  farm,  to  secure  them  for 
money  advanced  by  them  out  of  the  estate  of  James  S.  Car* 
penter,  to  pay  the  holder  of  the  Duryea  mortgage  the  sum  due 
on  that  mor^rage,  and  the  costs.  It  is  unnecessary  to  state  in 
mnch  detail  the  facts  tending  to  show  that  the  foreclosure  of 
the  two  mortgages  mentioned  was  contrived  by  the  defendants 
far  the  purpose  of  accomplishing  the  scheme  for  depriving  the 
children  of  the  two  deceased  brothers  of  their  share  in  the  in* 
heritance. 

The  holders  of  the  mortgages  had  made  no  demand  of  prin- 
eipal  or  interest  on  their  securities.  They  had  allowed  them 
to  stand  for  many  years  after  they  became  due  without  seek- 
ing to  enforce  collection.  The  interest  had  been  paid  up  to 
November  1,  1879,  and  the  foreclosures  were  commenced  in 
September,  1880.  The  mortgages  were  amply  secured  upon 
property  worth  many  times  their  amount,  and  there  is  not  the 
slightest  reason  to  suppose  that  any  measure  would  have  been 
taken  at  the  time  by  the  mortgagees  to  foreclose  the  mortgages 
if  they  had  not  been  prompted  to  do  so  by  the  defendants. 
The  holder  of  the  Duryea  mortgage  testified  that  he  was  ap- 
proached by  the  defendant  Coles  A.  Carpenter,  one  of  the  ex- 
ecators,  who  said:  *'  He  would  like  to  have  me  foreclose  the 
■n<vtgage;  that  it  would  be  a  favor  to  them  all,  in  order  to 
Bettle  up  the  affairs  of  the  estate.'^  The  proof  is  less  explicit  as 
to  how  the  foreclosure  of  the  Downing  mortgage  was  brought 
about,  but  the  circumstances  surrounding  the  transaction  pre- 
clude any  doubt  that  it  was  by  the  active  intervention  of  the 
defendants. 

The  judgment  in  this  case  adjudges  that  the  title  to  the 
Homestead  farm  and  to  the  Downing  farm,  acquired  by  the 


673  ClABramft  p.  QAWwm^        (Ntv  YoAf 

defiuMUuiti  ander  ibe  foreoIoBurei  and  the  dteiM  ia  aeverattj 
•ubiaqmntly  made,  ia  held  ^  ubject  to  a  trust  in  favor  of  the 
plaintiffa»  to  th6  extent  of  a  one-foartb  interest  in  the  proptrty, 
and  we  are  asked  to  reverse  the  judgment,  on  the  ground  that 
the  defendants  did  nothing  more  than  they  had  a  legal  right 
to  do,  tor  the  purpose  of  disencumbering  their  shares  of  their 
father's  estate  of  the  mortgagesi  and  separating  their  intertiU 
in  the  property* 

It  would  be  a  matter  to  be  regretted  if  we  should  be  com- 
polled,  by  any  principle  of  law,  to  uphold  a  transaction  so  re- 
pugnant to  every  sentiment  of  honor,  and  which  is  instiiictiTelj 
condemned  in  the  forum  of  conscience.    We  assent  to  the 
claim  of  the  learned  counsel  for  the  defendants,  that  before  a 
plaintiff  can  invoke  the  action  of  a  court  to  give  him  redress 
of  any  sort,  he  must  show  that  at  some  point  in  the  history  of 
his  grievance  a  right,  not  ethical  merely,  but  cognisable  in  the 
domain  of  law,  has  been  violated,  or  that  aorae  trust  duty 
owed  toward  him  by  some  one  has  been  actively  or  pas- 
sively disr^arded.    But  that  a  duty  cognisable  by  the  law 
has  been  violated  in  this  case  by  the  defendants  cannot,  we 
think,  admit  of  doubt    It  is  probably  true  that  neither  the 
principal  or  interest  of  the  mortgages  was  a  charge  upon  or 
payable  out  of  the  personal  estate  of  James  S.  Carpenter  in  the 
hands  of  his  executors:  1  Rev.  Stats.,  p.  749,  sec.  4;  and  the 
general  direction  in  the  will  to  his  executors,  *^  to  pay  all  jnst 
and  legal  demands  against  his  estate,''  is  insufficient  to  charge 
the  personal  estate  with  mortgage  debts. 

But  the  executors  and  the  other  defendants,  together  with 
the  children  of  the  two  brothers  deceased,  were  tenants  in  Com- 
mon of  the  real  estate.  The  issue  of  the  deceased  brothers 
were  also  interested  in  the  personal  property  of  the  testator,  the 
tztont  of  which  interest  could  not  be  ascertained  until  an  ac- 
oounting  by  the  executors.  The  executors  took  possession  of 
and  controlled  the  real  estate  from  the  death  of  the  testator,  and 
received  the  rents  and  profits  from  that  time,  and  held  them 
for  the  common  benefit  of  all  the  parties  interested.  It  ap- 
pears that  there  were  several  tenement-housea  on  the  Home- 
stead lot;  that  the  executors  continued  to  work  a  clay-bed  on 
the  premises,  selling  material  therefrom.  It  ia  claimed  by  the 
defendants  that  no  rents  or  profits  had  been  received  up  to  the 
forecloaure  out  of  which  the  interest  on  the  mortgages  conld 
have  been  paid.  The  trial  judge  refused  to  find  this  to  be 
iruSi    The  axecutors  kept  no  account  of  the  rents  and  profita 
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Tbej  Mem  to  have  been  handed  OTir  to  the  mnAi&t.  In  tiie 
abeenoe  of  clear  proof  on  the  aabjeot,  a  oourti  in  ipiow  of  the 
drcaniBtancee,  is  joatified  in  aaenming  that  the  rents  and 
profits  of  the  realty  were  available  and  sufficient  to  have  paid 
the  comparatively  small  amount  due  for  interest  on  the  mort^ 
gagw,  and  this  clearly  is  all  that  the  mortgagees,  upon  the 
&cto  shown,  would,  in  any  eventi  have  required.  The  execu- 
tors not  only  omitted  to  use  the  rents  and  profits  for  this  pur- 
pose, or  to  pay  their  own  share  of  the  interest,  but  they  also 
loaned  the  fonds  of  the  estato  to  pay  one  of  the  mortgages,  for 
this  was  the  substance  of  the  arrangement  in  respect  to  the 
Doryea  mortgage. 

The  transaction  by  which  some  of  the  tenants  in  common 
olaim  to  have  acquired  the  whole  estate,  to  the  exclumon  of 
their  a^tenanta,  cannot  be  upheld  within  the  principle  of  many 
eases:  Van  Home  y.  Fanda^  6  John.  Ch.  888;  KnMs  t.  Bam- 
hart,  71  N.  T.  474;  RoihwM  j.  Dewee$,  2  Black,  618;  DtiboU 
T.  Campau^  24  Mich.  861.  The  defendante  and  the  plaintiffs 
bad  a  community  of  interest  in  a  common  title  arising  under 
tbe  devise.  The  defendants,  or  some  of  them,  were  in  the 
Actual  possession  and  control  of  the  common  property.  They 
were  bound  to  do  nothing  with  a  view  to  prcgudioe  the  intereste 
ef  the  plaintiffs.  They  could  not  buy  in  an  outotanding  title 
to  defeat  the  right  of  their  co-tenants.  If  the  foreclosure  of 
tbe  mortgages  was  a  proceeding  hostile  to  the  defendants,  and 
tbey  had  not  been  in  default,  and  their  purchase  was  made  of 
Meeedty  to  protect  their  own  rights,  with  full  knowledge  of 
the  situation  on  the  part  of  the  plaintiffs,  the  moral,  and  per- 
haps the  legal,  aspect  of  the  case  would  be  altered.  But  to 
permit  the  plaintiffs,  all  but  two  of  whom  were  infants,  to  be 
ent  off  by  a  proceeding  instigated  by  the  defendante  for  that 
y^rj  purpose,  and  in  the  absence  of  any  effort  on  their  part  to 
a?ert  the  danger,  and  when  they  were  in  actual  possession  of 
the  eommon  propertyi  receiving  the  rente  and  profits,  is  not  a 
neie  ethical  grievanoei  but  one  which  the  law  will  recogniza 
and  redieaa.  We  think  the  judgment  below,  so  far  as  it  re- 
•pecta  the  Homestead  and  the  Downing  property,  stands  upon 
t  firm,  equiteble,  and  legal  foundation.  Tbe  subordinate 
points  as  to  the  principle  of  the  accounting  are  not,  we  think, 
well  taken.  Nor  do  we  think  that  the  widow  of  the  testator 
took  the  Homestead  under  the  will,  but  that  that  passed  with 
the  other  **  landed  property  "  to  the  children  and  their  issue, 
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raljaot  only  to  the  right  of  oooafMincy  of  the  hoase-Iot  onder 
the  provision  before  referred  ta 

We  are  of  opinion,  however,  that  the  general  term  erred  in 
reversing  the  judgment  of  the  special  term  as  to  the  Dock 
property.  The  action  for  the  partition  of  that  property  vas 
brought  a  year  later  than  the  foreclosures.  It  was  regolarlj 
prosecuted,  all  parties  in  interest  having  been  joined  in  the 
action  and  served  with  process,  and  a  sale  made  under  the 
judgment.  We  think  the  evidence  does  not  show  that  any 
legal  duty  was  violated  by  the  defendants  in  instituting  the 
partition,  or  that  they  oan  be  charged  as  trustees  for  the  plain- 
tiffs in  respect  of  that  property. 

The  result  is,  tiiat  the  judgment  of  the  general  term,  so  far 
as  it  reverses  the  judgment  of  the  special  term,  should  be  re- 
versed, and  that  the  judgment  of  the  special  term  should  in 
all  things  be  affirmed,  without  oosts  to  either  party  in  this 
court  ^_^ 

Oo-rniAVor — Baoar  ov  Oo^mrAsr  10  Poaovisi  OoTsrAvmse  Tnu.  — 
A  oo-tenaiit»  in  penewion  iind«r  an  asreoment  biiidiiig  Idm  to  {mj  tha  tUM 
ia  liaa  of  payini^  real  <m  tha  pramiaea,  aannol^  hj  allaving  tha  mmwiij  to 
ba  aold  for  unpaid  tazaa  and  radaaming  tharafrom,  aaqoira  may  titla  aa  aipinit 
hia  oo*tananta.  Tha  titla  thus  aoqnirad  inuraa  to  tha  benefit  of  tfaaa  aO: 
DofMor  T.  Q»irierma$t  90  Ala.  164;  24  Am.  St  Rep.  778.  Tha  rale  thai  oee 
ao-tonant  cannot  aoqnira  title  to  the  land  of  a  00-tonant  at  a  tax  nla  data  aot 
apply  where  prior  to  the  aala  ha  oonveyed  hia  intaraat  to  tha  pvroliaian 
Meikd  r.  Meikel,  119  Ind.  421.  Ona  of  aeToral  parfona  holding  a  aaamoa 
interest  in  aa  eatato  oan  not  pnrohaaa  an  anonmbranoe  or  onlatanding  title  and 
aat  it  up  againat  tha  othera  for  tha  pnrpoae  of  depriving  tham  of  tiieir  infeM^ 
aat:  Weaver  ▼.  Wible,  86  Pa.  8t  870|  64  Am.  Dea  696,  and  note;  IMAit. 
^aady,  20  Ark.  881|  7S  Am.  Deo.  497,  and  notes  rmmntit  w.  Bitnthtntj^  t 
Dana,  S21|  88  Am.  Daa.  74,  and  aztandad  aofeab 
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pil  Haw  ToEK.  Ul.] 

OsiimrAL  Law.  — Tbb  Oum  of  Uitlawfuut  ahd  Willvoixt 
nro  THB  PRormr  of  Akothie  does  not  enat  when  tha  aot  off 
tion  waa  in  the  defense  of  the  possession  of  property  of  the  deatroyer. 

OBmiHAL  Law.  —  Thi  Owubb  of  Propbbtt  bas  a  Riobt  to  DornvD  na 
PoasassiON,  and  if  neoessary,  to  daatroy  tha  meana  naad  to  invade  that 
poasession.  • 

Obimihal  Law.  —  Thb  Dnmaonoii  of  thi  Psbsoital  PnopnTr  of  Av- 
OTHBR  ia  not  oriminal  when  it  oonsiite  of  a  boat  whioh  tha  owi 
in  keeping  and  fastening  on  a  lake  on  the  land  of  the  deatroyw,  if 
destmotioQ  ia  neoeasary  in  defense  of  the  land-ownar'a  poaaassiaA  of  hb 
land. 
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Pbosjscdtion  and  oonviotion  of  tbe  defendants  on  a  charge 
of  onlawfolly  and  willfully  destroying  personal  property. 

UrinfftUm  Smitk^  for  the  appellants. 

Bif^mii^  n.  R$evej  for  the  respondent. 

GraTi  J.    The  defendants  were  indicted  and  convicted, 
under  section  864  of  the  Penal  Code,  for  the  unlawful  and 
willM  destruction  of  property.    The  property  destroyed  was 
I  row-boat  belonging  to  one  Davis.    There  was  no  dispute  as 
to  the  wilUbl  desiruotion  of  the  property,  and  it  occurred  un- 
der these  eironmstances:  Its  owner  had  plaoed  it  upon  the 
waters  of  a  mill*pond,  which  was  indisputably  part  of  the 
proper^  of  one  Edward  Kane.    Davis  had  been  more  than 
onee  notified  by  Kane  that  he  must  remove  the  boat;  but  he 
liftued  to  do  so.    Elane  then  caused  it  to  be  removed  from  the 
waten  of  his  pond,  and  to  be  placed  upon  Davis's  land,  which 
bordered  upon  this  pond.    Davis  then  put  it  baok  in  the  water. 
Kane  again  removed  it  and  plaoed  it  on  Davis's  land;  but 
Davis  put  it  baok,  and  this  time  chained  it  to  a  tree,  to  pre- 
vent its  further  removal  by  Kane.    Elane,  having  gone  to 
Ssrope  about  the  time,  had  placed  his  son,  one  of  these  de* 
ftndants,  in  the  possession  and  oare  of  his  property,  informing 
him  of  his  efforts  to  keep  Davis  from  putting  his  boat  on  the 
pond,  and  instmoting  him  to  see  to  it  that  Davis  did  not 
fiirther  trespass  on  their  property.    When  Davis  persisted  in 
tting  the  pond  and  put  his  boat  back  on  its  waters,  the  de» 
fndant  Kane,  as  he  testified,  believing  in  his  right  and  advised 
thereto  by  his  lawyer,  with  the  aid  of  the  other  defendant^ 
bndce  up  the  boat    It  was  done  openly  and  without  any 
oonfliot  or  riotous  disturbance.     Thereupon  this  indictment 
Allowed.    The  trial  judge  having  charged  the  jury,  as  a  propo- 
ntioQ  of  law,  that  the  destruotion  of  the  boat  was  unlawful, 
vpoQ  the  oonolnsion  of  his  charge,  the  defendants  requested  of 
bim  to  oharge  that  ^if  Lewis  8.  Davis  persisted  in  putting  his 
iKMt  upon  the  pond,  against  the  wishes  of  H.  E.  Kane,  he  had 
a  right  to  destroy  the  boat^  if  necessary,  in  defense  of  his  pos- 
MeioQ.** 

*The  Ooort:  I  decline  to  oharge  that  as  applicable  to  this 
Mse,  beeauae  I  have  already  charged  you,  gentlemen,  that 
under  the  eironmstances  of  this  case  there  was  nothing  justi* 
fying  the  defendant  in  destroying  this  boat  as  he  did.  Qf 
soorss,  as  a  fsneral  proposition  in  the  defense  of  property,  if 


57<  PsoFLB  V.  Eank.  [NeirYork, 

a  hcHM  or  way  aidmal  is  trespasBiog  opon  your  propertji  70U 
have  a  right  to  ue  such  force  as  may  be  neoeesary.  So  if  a 
man  attacks  yon  upon  your  property,  you  have  a  right  to  de> 
fend  yonr  possession,  and  use  such  means  as  are  necessary  to 
its  defense.  But  I  instruct  you,  upon  the  evidence  existiDg  in 
this  case,  that  the  boat  being  there  in  the  pond,  even  conced- 
ing the  title  of  the  pond  to  have  been  in  Kane,  that  be  had  no 
right  to  actually  break  up  and  destroy  the  boat,  and  no  right 
of  property  applicable  to  him  justified  him  in  so  doing." 

To  this  charge,  and  to  the  refusal  to  charge  as  requested,  the 
defendants  excepted,  and  their  exception  presents  the  one  ques- 
tion for  our  consideration  upon  this  appeal. 

I  presume  that  the  trial  judge,  in  so  charging,  most  have 
interpreted  the  provisions  of  section  654  of  the  Penal  Code  to 
exclude  any  excusable  cause  for  the  destruction  of  property 
I  think  he  erred  in  his  iruling,  and  in  charging  as  he  did. 
Under  this  section,  in  order  to  establish  the  offense  charged, 
the  elements  of  an  unlawful  and  of  a  willful  destraetioa  of 
property  must  exist  and  be  proved.    Though  a  destrQctioQ  of 
property  may  have  been  willful,  whether  it  was  unlawful  may 
be  a  question  which  should  be  decided  by  the  jury,  upon  the 
evidence  showing  the  cause  or  motive.    If  it  was  intended 
that  the  act  alone  should  constitute  the  crime,  irrespective  of 
the  motive,  then  I  do  not  think  the  legislature  would,  in  enact- 
ing the  section,  have  used  the  expression  '*  unlawfully."    It 
would  have  been  sufficient  to  have  said  "  willfully."    To  the 
presence  of  the  word  "unlawfully''  in  the  section,  I  think  we 
must  give  some  importance  and  significance.    It  may  be  ooa- 
ceded  that  the  intention  with  which  the  offense  obarged  in  the 
indictment  was  committed  is  not  material  to  be  prov^  by  the 
people.    They  may  rest  upon  giving  proof  of  the  destructioo 
by  the  defendant  of  the  property,  as  constituting  an  cBmm; 
but  it  is  perfectly  competent  for  the  accused  to  give  evidenee 
in  proof  of  a  justification  for  his  act,  and  then  it  becomea  a 
question  for  the  jury  to  decide,  upon  the  evidenoe,  whether 
there  was  excusable  cause  for  the  destruction  of  the  propeity, 
or  not    The  intent  to  destroy  undoubtedly  existed;  bat  if  the 
jury  should  believe  it  to  be  shown  by  the  evidenoe  that  the 
act  was  in  defense  of  the  possession  of  property,  the  erimi- 
nality  was  lacking  which  constitutes  the  punishable  ofieoas 
against  the  people.    That  is  claimed  by  the  appetlants  to  have 
been  the  case  here,  and  there  certainly  was  evidence  upon 
which  the  jury  might  have  found  that  they  did  the  aet  in  d^ 
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leiue  of  the  posseesion  of  property.  I  cannot  think  {h&t  theriei 
is  raob  a  differenoe  in  principle  between  a  case  of  assault  and 
bftttoij  in  defense  of  one's  property  and  tbat  of  a  destruetioii 
of  property  in  the  same  oaasci  as  that  in  the  latter  ease  it  is 
always  nnlawfiily  and  therefore  punishable  by  the  statute, 
whfle  in  the  former  it  may  be  justifiable. 

It  has  been  frequently  held  that  one  who  is  owner  and  in 
poBseasion  of  premises  has  a  right  to  defend  their  podsessioa, 
and  that  defense  may  justify  an  assault  and  battery:  Hanrring* 
ton  T.  PeopU,  6  Barb.  007, 612;  FUHn$  r.  Pea^,  09  N.  Y.  101, 
106;  25  Am.  Rep.  143. 

In  this  casCi  it  was  shown  by  the  eyidenoe  that  Kane's  ^« 

fivts  to  prevent  Davis  from  using  his  property^  by  placing  his 

boat  upon  it,  had  been  persistently  opposed  and  defied.    If  it 

had  been  so  flagrant  a  case  as  actually  to  obstruct  a  proper 

and  rightful  enjoyment  and  use  of  his  property,  was  Kane 

bound  to  submit  to  it  or  to  litigate  the  matter  in  the  courts? 

I  eannot  think  so.    That  in  the  particular  case  the  trespass 

or  obetruction  may  not  have  been  such  as  to  occasion  the 

greatest  inconvenience  to  the  property  owner  is  not  a  consid- 

eratioQ  which  affects  the  question  of  the  right.    The  owneN 

ship  and  possession  of  property  confer  a  certain  right  to  defend 

that  possession,  and  I  am  unable  to  perceive  wherein  lies  the 

MBential  difference  in  principle  between  a  defense  of  it,  which 

imlts  in  an  assault  and  battery,  and  that  which  results  in 

the  destruction  of  the  means  used  to  invade  and  interfere  with 

that  possession.     Whether  the  act  done,  in  either  case,  was 

nslly  in  defense  of  one's  possession,  its  character  and  noticA 

present  a  question  which  should  be  submitted  to  the  jury. 

In  refuring  to  allow  the  jury  to  take  into  consideration  the 
eireumstanoes  of  this  case,  and  in  instructing  them  that  upon 
the  evidence  the  defendant  had  no  right  to  destroy  the  boat, 
and  that  no  right  of  property  justified  him  in  so  doing,  I  think 
the  trial  judge  seriously  erred,  and  that  therefore  there  should 
be  a  reversal  of  the  judgment  below,  and  a  new  trial  ordered* 


luft,  OL  J.»  dlBsmitod  He  elafaned  that  the  sets  done  by  ^m  dofwidenei 
vttt  pteoieely  thoes  described  in  the  etatiite,  and  there  made  panisbable  ae 
a  msmi  that  it  wae  not  neoeaaary  fer  the  defendanta  to  have  bad  a  wicked 
trgailiy  ftttentioti  or  motire  in  what  they  did;  that  the  statute  was  intend^ 
ti  pNfent  penoos  from  taking  the  law  into  theb  own  hands  instead  of  hav- 
iag  their  diapataa  adjasted  by  *'  peaoefnl  methods  in  the  appropriate  jndieial 
tribsaal ";  and  that  the  owner  of  the  lake  or  pond  on  which  the  boat  wae 
■alawfnUy  kapt  should  have  resorted  to  a  suit  in  equity  to  protect  his  prop- 
▲&  Sx.  &BF.,  You  ZXYIL  -37 
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«fflgr  tnm  iHftftMr  tfrngtmam;  and  baring  an  adeqoate  temedy  hf  mA  m% 
Ihdra  waa  ■•  aeeawi^  aad  no  raifimaiit  txeaaa  for  the  dettnietfaia  of  the 


OuHUiiL  Law-- BiHOvivo  PBoraBvr  iBOM  OvA  liAmx --Itkiot  tm- 
yaat  and  ana  oaanol  ba  indiotad  for  ramoving  a  faooe^  **  anlawfoUy  tad  witb- 
€•1  lioanaa,"  ^t  upon  his  land  by  anothart  andar  a  atelate  naki^g  it » 
misdeiDMUior  ''If  any  panon  ahall  anlawfollf  and  willfully  paU dowa,  bwn, 
daatroj,  injora^  or  remora  any  fence,  wall,  or  other  inclosoie,  or  aay  fart 
tharao^  anrroondh&g  or  about  an7  yard,  garden,  enltirated  field,  or  paawa": 
AaliT.  ira»lri4  8  Jonea,  S76;  07  Am.  Dao.  848,  and  note. 

Baifc  FBOPflsrr  — Bight  OF  Ownui  to  DnBHD  bt  Fobob.  —  AtrHpua- 
ing  man  or  baaat  may  ba  remorad  bj  foroe,  bat  may  not  be  daatroyed  « 
aabjeoted  to  permanent  injnry  or  nnneoeaaary  foroa  by  the  land-oimar:  JAm- 
mm  T.  Patterao^  U  Oonn.  1;  86  Abl  Dee.  9d.  A  peraon  hafing  the  lagvl 
title  to  land  and  in  aataal  poaaeaaion  thereof  haa  a  right  to  repel  by  fenaiay 
attempt  ta  Baoliat  him  in  the  aajoyment  thereof  or  the  free  aae  of  aayftiag 
yartaining  tharatoi  TribbU  ?.  Frams^lJ.  J.  Marah.  M9|  28  Am.  Dm.  OI. 


Bossbau  t;.  Blbail 

pa  Nbw  Toaxt  07.] 

OurwwwAmm  Dilitbbbd  Avm  ths  Dbatb  of  im  QsunoB  eaaaat  albcl 
hia  araditor%  nor  eonatitnte  any  obatade  whatoTer  to  the  enforoaoiaBt  of 
thair  dabta  In  the  vaoal  and  ordinary  oonraa  of  administratioa. 

WmAjnmhEfn  OovTsrAVcns. — BQurrr  will  hot  Aid  thb  Svit  op  as  A» 
MIHI8TBA10B  lo  aot  aaida  a  oonreyanoe  purporting  to  be  made  by  bit 
intaatata^  bnt  not  daliTered  in  hia  lif  atima^  beoanaa  anoh  ooaTeyaaoe  ia- 
tarpoaea  no  obatadle  to  the  aaaertion  of  the  rigbta  of  the  erediteca  of  tbi 
daaedantk  nor  la  it  any  dond  upon  any  right  or  intereat  whioh  aack 
areditora  hava. 

Vki  DnuTBBT  ov  A  ChumnrAyoB  10  AV  Attornbt,  with  inatraetieM  ta  km 
la  deliTar  it  to  the  grantee^  haa  the  effect^  when  anch  daliyeiy  ia  andip 
to  diyeat  the  title  of  the  grantor,  and  Teat  it  in  the  grantee  by  leUtioa 
aa  of  tha  date  of  the  delirery  to  the  attorney. 

WmnBBM.^  Av  Attobnbt  at  Law  n  a  €k>MPBTxiiT  Wmran  10  ftan 
niAf  BD  QuiBT  DmLtTWBMD  A  CoNTBTANOB  to  him  to  be  dalivend  H 
tiM  grantee  therein.  When  the  client  oommiaaionad  tha  attorney  ta  di- 
liTar  the  dead,  he  neoeaaarily  waired  all  objeotiona  to  proof  el  that  fu^ 
being  made  hy  the  teatimony  of  the  attorney. 

John  T.  Norton^  for  the  appellantB. 

H.  D.  Bailey f  for  the  respondent. 

O'Bbikn,  J.  The  plaintiff,  aa  administrator  of  Mary  Bos- 
0eau,  who  died  on  the  28th  of  October,  1888,  brings  thisaetktt. 
ki  behalf  of  her  creditors,  to  set  aside  a  deed  of  real  estate 
made  by  the  intestate  in  her  lifetime,  in  which  the  defendant 
Jennie  Blean  is  named  as  the  grantee,  on  the  ground  that  the 
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imtniiiMDi  is  frftudiileiit  as  against  such  creditors.     The 

eompUittt  sUsgeSp  and  the  tiial  court  has  found,  that  the 

dioetted  Mt  no  personal  estate  except  a  small  sum  of  money, 

and  that  at  the  time  of  her  death  she  was  indebted  to  one  of 

ber  idstiTSS  tor  care  and  attendance  during  her  last  sickne&s, 

ia  the  ram  of  two  hundred  dollars.    The  trial  court  found 

thit  the  deed  was  executed  by  Harj  Roeseau  on  the  sixth 

dij  of  March,  1888|  and  recorded  on  the  thirtieth  day  of  Oc- 

tobtf,  1888^  but  not  deliyered  to  the  grantee  named  therein 

nntil  two  or  three  days  after  the  death  of  the  grantor.    It  was 

farther  found,  as  matter  of  fact  and  law,  that  the  deed  was 

ftandalent^  and  that  the  plaintiff,  as  the  representative  of 

enditois,  was  entitled  to  judgment  setting  it  aside,  and  the 

fBoenl  term  has  aflSrmed  the  judgment    Assuming  that  the 

^Dtifl^  under  chapter  814  of  the  Laws  of  1868,  can  maintain 

nieh  an  action  as  this  upon  proper  allegations  and  proof,  yet 

we  think  ihat|  upon  the  facts  found  by  the  trial  court,  the 

Judgment  should  have  been  in  fiavor  of  the  defendants.    It 

having  been  foimd  that  the  deed  in  question  was  not  delivered 

till  after  the  death  of  the  grantor,  it  did  not,  so  far  as  appears, 

become  operative  as  a  conveyance  during  her  life,  and  it 

follows^  therefore,  that  the  plaintiff's  intestate  died  seised  of 

the  lands  described  therein.    The  rights  of  creditors  against 

the  real  estate  of  deceased  persons  attaches  to  the  land  as  a 

rtatntmy  lien  immediately  upon  the  death  of  the  owner,  and 

af  oooise  their  rights  cannot  be  impaired  by  any  conveyance 

which  is  delivered  or  takes  effect  subsequently:  Plait  v.  Plati^ 

106N.Y.488. 

The  creditors  refHresented  by  the  plaintiff,  therefore,  had  a 
lien  apon  the  land  prior  to  the  time  that  any  title  could  vest 
hi  the  defendant,  if  any  title  vested  in  her  at  alL  The  deed 
eoQBtituted  no  obstacle  whatever  to  the  enforcement  of  their 
debts  in  the  usual  and  ordinary  course  of  administration. 
There  was  no  need  of  invoking  the  aid  of  a  court  of  equity  to 
eet  aside  the  instrumenti  as  it  could  not,  upon  the  finding,  be 
frandulent  as  to  creditors.  Whatever  the  consideration  or 
porpose  of  the  conveyance  was,  it  may  be  good,  so  far  as  ap- 
pears against  every  one,  so  long  as  the  rights  of  the  creditors 
are  protected  by  the  statute,  and  the  administrator  had  no 
itanding  to  attack  it  He  has  precisely  the  same  right  now 
to  proceed  against  the  land  that  he  would  have  had  if  the  deed 
had  never  been  executed.  Vor  can  the  judgment  be  upheld 
apon  the  ground  that  it  removes  a  cloud  upon  title.    The 
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dead  was  not  a  elond  upon  any  right  or  interest  that  the  cndir 
ton  of  the  deoeaaed  had,  and  the  atatnte  oonfers  no  pomr 
upoQ  an  adminiatrator  to  bring  an  aotion  for  that  ftorpote. 

The  theory  of  the  defendants  waa^  that  the  grantor  delivend 
the  deed  to  the  attorney  who  drew  it,  with  instmctioDi  to  bim 
to  deliver  it  to  the  grantee.  If  this  was  the  Cacti  the  legal 
efTeot  of  suoh  delivery  to  a  third  person  would  be  to  diveit  the 
grantor  of  her  title  and  transfer  it  to  the  grantee  by  relation 
as  of  the  date  of  the  delivery  to  snob  third  person:  M%n»  v. 
WUtan,  111  N.  Y.  295;  Hathaway  v.  Payne,  84  N.  Y.  92;  Cnita 
V.  Wright,  86  Hnn,  74. 

On  the  trial  the  defendant,  the  grantee  named  in  the  deed, 
called  the  attorney  who  drew  it  at  the  request  of  the  grantor, 
and  attempted  in  various  forms  to  prove  these  facts  by  him, 
and  also  that  he  aeted  as  a  mere  scrivener  in  the  preparation 
of  the  deed.  The  evidence  was  all  objected  to  by  the  plaintiff, 
upon  the  ground,  among  others,  that  it  was  a  privileged  oom- 
munieation  under  section  835  of  the  code.  The  eonrt  ex- 
duded  the  evidence,  and  the  defendants  excepted.  Before  this 
section  could  have  any  application  to  the  testimony  offered,  it 
was  necessary  to  show  that  the  relations  of  attorney  and  dieot 
existed  between  the  witness  and  the  deceased:  BenUian  v.  Denr 
nin,  108  N.  Y.  579;  57  Am.  Rep.  770.  A  part  of  the  defend- 
ant's  offer  was  to  show  that  these  relations  did  not  exist  at  the 
time  of  the  transaction  sought  to  be  proved.  It  was  entirely 
competent  to  prove  that  when  the  defendant  sought  to  profe 
by  this  witness  the  delivery  of  the  deed  to  him  by  the  grantor 
for  the  grantee,  it  did  not  appear  that  there  waa  any  such  pro- 
fessional relations  between  the  witness  and  the  deceased  as  to 
warrant  the  court  in  excluding  the  testimony.  But  even  if  the 
relation  of  attorney  and  client  had  been  shown  to  eiiat,  the 
attorney  was  still  a  competent  witneas  to  prove  the  ddivery  ol 
the  deed  to  him  for  the  purpose  of  delivering  it  to  another. 
Such  a  communication  from  client  to  attorney  ia  not  within 
the  prohibition  of  the  section  of  the  code  above  cited,  and  the 
attorney  was  always  competent  to  prove  it,  aa,  from  its  ferj 
nature,  it  was  not  made  in  professional  confidence  nor  intended 
to  be  confidential,  but,  on  the  contrary,  imparted  to  another: 
HuHburt  V.  FurI6urt,  128  N.  Y.  420;  26  Am.  St  Rep.  481 

It  has  never  been  held  that  a  verbal  message  communicated 
from  client  to  attorney  to  be  delivered  to  a  third  person  can- 
not be  proved  in  behalf  of  the  person  to  whom  the  message 
waa  sent  by  the  testimony  of  the  attorney.    Moreover,  the  next 
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lection  of  the  code  permitB  the  client  to  waive  the  privilege 
when  it  exists,  and  then  the  teetiinony  is  cooipetent.  When 
the  deceased  commissioned  the  witness  to  deliver  the  deed  to 
fhe  grantee  named  therein,  she  necessarily  waived  all  objec* 
lions  that  she  might  otherwise  make  to  proof  of  that  fact  by 
the  attorney:  Matter  of  Coleman,  111  N.  Y.  220. 

The  finding  of  the  court  that  the  deed  was  not  delivered  till 
titer  the  death  of  the  grantor  was,  it  is  fair  to  assume,  the  re- 
lolt  of  excluding  the  testimony,  and  in  this  view  its  exclusion 
vas  probably  more  hurtful  to  the  plaintiff,  upon  whose  ob- 
jection it  was  •zcluded,  than  to  the  defendant  who  offered  it 
However  that  may  be  in  the  aspect  which  the  appeal  has  as- 
earned  here,  the  defendant  had  the  right  to  give  the  evidence, 
end  its  exclusion  was  error.  There  are  some  other  rulings 
appearing  in  the  record  that  would  be  diflicult  to  sustain,  but 
iS  the  judgment  must  be  reversed  for  the  reasons  stated,  it  ia 
not  necessary  to  examine  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  the  event 


DasDS— Bauvanr  Aina  Dbath  of  QaAxraoB.  —  A  dMd  li  inoporatlrt 
itr  wial  «f  ddiTOTy,  if,  after  beiBg  aigned  and  aokootrledgad  by  the  gisator, 
it  ii  gif«Q  to  an  agant  with  instmotiona  to  dalirer  it  in  the  arent  of  tiM 
lEtator^  dafttli,  though  after  inch  death  it  ia  dallTered  m  directed:  WMnger 
▼.  (Mt  ST  Miaa.  611;  IS  Am.  St  Rep.  820,  and  note;  8Ume  t.  Frmieh,  87 
Km.  14B;  1  AnL  8t  Rep.  287t  end  note.  Where  a  falser  ezeonted  adeed  to 
tve  wiaar  ehttdrent  but  retained  it  in  hie  peeeeaaion  and  eon  tinned  to  oeenpj 
At  peaiaea  nniil  hia  death,  anoh  deliTery  waa  inanlBoieot;  Fain  t.  SnUA, 
U0(.  S8;  6S  Am.  Repi  S81,  and  note;  extended  note  to  Wetlbomy.  Weaver, 
tt  km.  Dee.  948}  extended  note  to  Jones  r.  Jonee^  16  Am.  Deo.  30;  Sneathem 
y>  Ifaarflta,  10*  Me^  9D1}  84  Am.  M.  Rep.  896,  and  note;  Sotkw.  MMMie, 
WDLSSS. 

Dnsa— BauvaaT  lo  TmsD  Paaaov  lom  Orabtix— Rmor  or.« 
A  deed  takee  effeot  only  from  ifti  delirery,  and  thia  may  be  either  to  the 
inatia  er  to  a  third  peraon,  who  haa  no  special  anthoritj,  for  the  nae  of  the 
gnataai  WeUbom  ▼.  IfaoMr,  17  Oa.  967;  68  Am.  Dea  S86;  Oheee  t.  Ckeee, 
lP^4W.a9|91ABkl>aa860|  Okmck  r.  GUmam,  16  If  end.  666;  80  Am. 
OM.ia 
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Thomas  v.  Thomas. 

[in  Hbw  Toss,  AMl] 
BwmtffjiAL  AnooiATioira  —  Chakgi  of  Bkhvioiart.  — Tha  ImI  ttal«M  tt 
whom  a  oeriifloate  of  membenhip  iwoed,  in  whioli  hit  daaghtsr 
DAoiad  M  a  benefioiAry,  nibteqaenUy  married^  and  after  Ui 
inaorfeod  in  the  oertifioate  the  name  of  hie  wife  ae  one  ol  thebwAitriMi 
bolh  he  and  his  wife  intending  and  belienng  that  hia  douig  ao  totided 
her  to  be  ranked  ai  a  beneficiary,  doea  not  have  the  efleet  of  givieg  Ui 
wife  any  interest  in  the  certificate,  when  it  was  Issnod  snbjeet  to  ttit  V^ 
hiws  of  the  order,  which  required  any  change  of  boneSciariss  to  be  aa- 
tared  in  the  relief -fnnd  certificate,  or  that  snoh  oertifioate  be  wuimdtni 
and  a  new  oertifioato  issoed,  payable  to  snob  penon  aa  tiio  sMiahsr  mi^ 
direct  Thisisnotacase  whereeqvifyoaaintariwa  toiMM^jsdsCi^ 
if  exaontion  of  a  power. 

A*  K.  Patter,  for  the  appellant 
IP.  0.  Ely^  for  the  respondent 

Matkabd,  J.  This  action  invoWefl  the  question  ct  title  ta 
a  oertifioate  of  membership  issued  by  the  defendant,  the  Su- 
preme Council  of  the  Order  of  Chosen  FriendSi  an  IndiADA 
assessment  insurance  corporation,  to  David  H.  Thomas,  April 
S8, 1881,  insuring  the  life  of  Thomas  in  the  sum  of  three  tboo- 
sand  dollars,  to  be  paid  at  his  death  to  the  plaintiff,  Sarah  A 
Thomas,  hisonly.minor  child,  then  living  with  him,  and  c^the 
age  of  about  seven  years.  Thomas  was  a  widower  when  the  ce^ 
tificate  was  issued,  and  on  June  1, 1882,  intermarried  with  the 
defendant,  Mary  B.  Thomas.  He  died  January  84, 1887.  The 
oertifioate,  as  issued,  designated  the  payee  as  follows:  "Which 
sum  shall,  in  case  of  death,  be  paid  to  my  daughter,  Sarah  Aon 
Thonxas.^  A  few  days  after  his  marriage,  without  the  knowl- 
edge of  the  insurance  company,  Thomas  inserted  in  the  certi- 
ficate, in  a  blank  space  after  the  words  above  quotsd,  the 
following:  **  And  my  wife  Mary  Elizabeth  Thomas,** — thus  ttp 
tempting  to  make  her  a  joint  payee  and  benefidaiy  thereof 
with  his  daughter. 

The  trial  court  has  found,  and  upon  what  appears  to  be 
sufficient  evidence,  that  this  insertion  by  him  of  the  name  of 
his  wife  was  in  consideration  of  the  marriage  and  of  love  and 
affection,  and  for  the  purpose  of  changing,  and  with  the  intent 
to  change,  the  beneficiary  named  in  the  certificate,  so  that  hie 
wife  should  have  an  equal  part  and  share  with  his  daughter  in 
Its  benefits;  that  he  thereupon  delivered  the  certificate  to  hie 
wife,  and  that  she,  for  a  like  consideration  and  with  like  pur- 
pose and  intent,  took  and  received  it  from  him;  that  Thomss 
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nippoiad  and  balleyed  that  he  had  thereby  lipvoked  and  changed 
and  done  eterything  necessary  and  proper  to  be  done  to  effect 
the  Nfocation  and  change  of  the  beneficiary  originally  named 
in  tlie  certificate,  and  for  the  sabstitntion  in  place  thereof  of 
Us  wife  as  the  joint  and  eiqaal  beneficiary  with  his  danghter 
therein,  and  had  effected  such  sabstitntion;  and  that  the  wife, 
at  the  time  of  the  receipt  of  the  certificate,  believed,  and  has 
always  since  believed,  that  no  farther  act  or  thing  was  neces- 
laiy  or  remained  to  be  done  to  entitle  her  to  participate  in  the 
moneys  to  be  derived  from  the  certificate,  and  in  the  benefits 
leenred  thereby.  There  was  an  independent  finding  that 
afker  the  issning  of  the  certificate  to  him,  Thomas,  for  a  cer- 
tun  good  and  valaable  consideration,  and  for  love  and  affec- 
tioD,  dnly  transferred  to  his  wife,  and  gave  and  delivered  to 
her,  the  oertificatOy  and  an  eqnal  share  with  the  plaintiff  in  the 
benefits  to  be  derived  therefrom;  bnt  there  were  no  facts,  other 
than  those  stated  above,  to  snpport  this  finding.  After  the 
death  of  the  insnred,  and  npon  proof  thereof  made  by  the 
plabtiff,  the  insnranoe  company  drew  a  warrant,  payable  to 
ber  guardian,  for  the  sum  of  three  thousand  dollars,  but  re- 
fined to  deliver  it  unless  the  certificate  of  membership  was 
^Rendered.  This  certificate  the  plaintiff  was  unable  to  pro* 
dnoe,  because  it  was  in  the  possession  of  Thomas's  widow,  who 
deelined  to  give  it  up  unless  she  was  permitted  to  share  equally 
with  the  plaintiff  in  the  proceeds  of  the  certificate. 

Under  the  by-laws  of  the  company,  it  could  not  be  compelled 
to  pay  the  amount  of  the  certificate  unless  it  was  produced  for 
•nrrender  and  cancellation.  The  plaintiff,  by  her  guardian^ 
bfOQi^t  ibis  action  against  the  company  and  Mary  E.  Thomas 
far  the  purpose  of  compelling  her  to  deliver  to  plaintiff  the 
evtiflcatei  and  obtaining  from  the  company  the  amount  thereof 
The  insurance  company  took  no  part  in  the  controversy,  and 
iDegod  that  it  was  merely  a  trustee  of  the  money,  and  was 
vOling  to  pay  it|  upon  the  surrender  of  the  certificate,  to  the 
pmoQ  or  persons  who  might  be  adjudged  by  the  court  en* 
titled  thereta 

The  special  term  found,  as  conclusions  of  law,  that  the 
plaintiff  and  her  step-mother  were  joint  and  equal  beneficiaries 
in  the  eertiflcate,  and  in  the  moneys  and  benefits  secured 
thflieby,  and  that  each  was  entitied  to  have  and  receive  one 
half  thereof  The  general  term  ordered  the  judgment  entered 
thareon  to  be  reversed  and  a  new  trial  to  be  had.  From  thai 
erder  the  defendant,  Mary  B.  Thomas,  has  brought  this  ap» 
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peal,  eiipulatiiig  for  jadgment  absolate  againel  her  if  tlie  order 
ie  affirmed. 

In  tke  application  which  Thomas  made  for  membership,  be 
directed  that,  in  case  of  his  decease,  all  benefits  to  whidi  he 
might  be  entitled  from  the  company  be  paid  to  the  pIsiDtifl. 
In  the  certificate  of  membership,  subseqoently  issuedi  it  is  de* 
dared  to  be  subject  to  the  conditions  set  forth  in  the  applksp 
tion  for  membership,  and  ta  the  laws  of  the  order  governing 
the  relief  fund,  out  of  which  it  was  to  be  paid,  and  the  certiS- 
oate  was  to  be  in  force,  and  the  rights  and  privileges  of  mem- 
bership of  the  order  continue,  so  long  as  the  nnimber  should 
comply  with  the  constitution,  laws,  and  regulations  adopted 
for  its  government.  Under  the  by-laws  of  the  order,  eteh 
member  was  required  to  enter  upon  his  application  the  name 
of  the  person  to  whom  he  desired  the  benefit  to  be  paid  in  esse 
of  death,  ^  subject,  however,  to  such  future  disposal  of  the 
benefit  as  the  member  may  thereafter  direct,''  and  which  shall 
be  entered  in  the  relief-fund  certificate  according  to  such  direc- 
tion; and  a  member  in  good  standing  might  at  any  time  SQ^ 
render  his  relief*fund  certificate^  and  a  new  certificate  wonld 
be  issued,  payable  to  such  person  as  the  member  might  direct, 
upon  payment  of  a  fee  of  fifty  cents. 

The  case  does  not  disclose  any  other  provision,  either  of  the 
constitution  or  by-laws  of  the  order,  which  it  is  material  to  con- 
sider. Upon  these  facts,  it  must  be  held  that  there  was  no 
valid  change  of  the  beneficiary  named  in  the  original  applica- 
tion and  oertifioate  of  membership,  and  that  the  plaintiff  is 
entitled  to  the  entire  benefit  fund.  The  application,  certificate, 
and  by-laws  of  the  order  constitute  the  entire  contract  between 
the  pi^esy  and  while  the  insured  reserved  the  power  to  change 
the  beneficiary,  that  power  must  be  executed  in  the  way  pie- 
scribed  in  the  oontract.  The  beneficiary  could  not  be  changed 
secretly  and  without  the  consent  of  the  order.  The  agrsemeot 
of  the  defendant  corporation  was  to  pay  the  whole  sum  to  the 
plainti£^  unless  the  insured  directed  it  to  pay  to  some  other 
person,  and  surrendered  his  certificate,  and  reoMved  a  new 
certificate,  in  which  the  name  of  the  new  beneficiary  must  be 
entered  according  to  his  direction. 

The  corporation  had  no  knowledge  of  the  attempt  en  the 
part  of  the  insured  to  designate  his  wife  as  one  of  the  recipients 
of  the  benefit  fund,  never  assented  thereto,  and  there  never 
was  any  compliance  with  its  by-laws  in  this  respect  It  was^ 
thereforei  under  no  legal  liability  to  pay  Mra.  Thomas  aa| 
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^  of  ths  moneys  doe  upoa  the  eertificnte,  And  irithouV  sucb 
liaUlitj  she  cannot  sneoeed  in  her  oontention. 

Undoiibtedly  the  insured  in  this  case  acted  in  good  faith 
and  from  the  best  of  motives.    His  changed  domestic  relation* 
Qsde  it  eminently  proper  for  him  to  make  some  provision  for 
his  wU^  and  the  eqnal  division  which  he  contemplated  of  the* 
fond  between  her  and  his  daughter  was  just  and  commendable. 
Veiy  likely  he  beUeved  that  he  had  so  far  modified  his  first  ap* 
poiDtment  of  a  beneficiary  as  to  include  his  wife  therein,  and  thai 
if  he  had  supposed  that  any  aetion  upon  the  part  of  the  corpo* 
nticm  was  necessary,  it  would  have  been  sought  and  obtained. 
Bat  it  is  not  a  case  where  equity  can  interfere  to  remedy  a  de* 
IbctiTe  execution  of  a  power:  Bacon  on  Benefit  Societies,  sees. 
240,284;  8eoU  ▼.  Ptovident  MtU.  R.  Abs%  68  N.  H.  556;  KnighiB^ 
tfHmur  y.  Noimf  60  Mich.  44.    The  insurance  company  did 
aoti  b  the  lifetime  of  the  insured,  assent  to  the  change  of  the 
benefioiaTy.    Had  it  done  so,  and  the  original  certificate  been 
mireDdered,  the  omission  of  any  subsequent  step  might  have 
been  supplied.    In  Luhn  y.  Luhn,  128  N.  Y.  867,  20  Am.  St. 
Bep.  764,  the  insured  had  surrendered  his  oertificatfluto  the 
local  lodge,  with  directions  to  have  a  new  certificate  issued, 
IMtjable  to  another  beneficiary,  but  the  certificate  had  to  be 
transmitted  to  the  supreme  lodge  and  a  new  certificate  issued 
bj  it|  and  before  this  could  be  done  the  insured  died.    It  was 
held  that  as  every  provision  of  the  constitution  and  by-laws 
had  been  complied  with  by  the  insured,  and  the  certificate  sur» 
leodered  to  the  local  lodge  in  his  lifetime,  and  nothing  re- 
mained to  be  done  by  the  grand  lodge  except  the  formal  issue 
of  anew  certificate,  which  it  had  no  discretion  to  refuse,  the 
old  certificate  was  to  be  regarded  as  canceled,  and  the  subse- 
qoent  issue  of  the  new  certificate  as  directed  related  back  to 
the  time  of  the  surrender  of  the  original  certificate  to  the  local 
lodge.    The  case  is  cited  by  the  appellant's  counsel,  but  we 
caanot  see  how  it  aids  her.    That  case  turned  upon  the  fact 
that  there  had  been  a  literal  compliance  by  the  insured  with 
all  the  requirements  of  the  constitution  and  by-laws  of  the  or» 
der,  which  regulated  the  exercise  of  his  power  to  appoint  a 
new  beneficiary,  which  is  entirely  wanting  here. 

The  order  appealed  from  should  be  afiBrmed,  and  judgment 
ordered  for  the  plaintiff  for  the  relief  demanded  in  the  com- 
plainti  with  eoeta. 

ICiTTviL  Baram  SoociTr— Oranov  or  BiNanoiABT.  —Where  a  oer- 
tiftwle  el  Monbenhip  uid  msuranoe  iMued  by  a  beae^t  eooiety  epeciflee  th# 
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Im  whUk  %  Atmg$  of  bwiefioUry  nuij  b«  madfl^  meh  mod*  oMut  ba 
•triclly  foUowed  to  bo  valid,  and  where  the  oertifioato  epeoiftes  that  meh 
^iHUigo  la  lobe  mado  by  an  oatry  thereof  on  the  reeorde  of  the  aoeioty,  a nert 
daiifiy  of  the  oortifioate,  with  oral  deolamtions  in  reUtioa  thereto  will  not 
MOompliahaohAiigeof  beneflotaryt  BMm  r.  McHtUtom^  IS  CkL  Mi  n  Am, 
BL  B^  280,  uui  note;  McCarthy  r.  8wpr€m€  Lodg$,  153  Maaa.  U4;  tf  Aik 
0i  Bop.  617,  Mid  Bolab 


Matter  of  Smitb. 

[in  Naw  York,  280.] 

AuT  m  Om  o»  nn  Itroovi  of  Pbopmctt  ia  a  gift  of  Hio'piopoi^y  ilwl^ 
ia  tnie  only  when  there  ia  no  limit  of  time  attached  to  the  gift 

A  Om  or  Lffoom^  F6llowid  bt  thi  Oirr  oris  or  thb  Oobtob  os  m 
HAmuiKO  or  a  Ooirrnf obnot,  or  on  the  death  of  a  benofieiarjr,  by 
nooeoeary  oonatmction,  without  expreaa  wordi^  ii  a  gift  of  the  iaooow 
for  the  intermediate  period  only. 

Xaans — CoRTiinTAiiaB  or.  —Where,  by  a  will,  property  is  diraetod  to  ba 
held  ia  tmat  and  inTosted,  and  the  tmateee  are  to  pay  a  apeoified  earn 
monthly  to  the  teatator'a  aon  for  hit  support  and  mainteuanoa^  and  that 
sf  the  latter'a  danghter  daring  her  minority,  provided  aha  reaidea  with 
ssrtain  relatives  after  ahe  attaina  the  age  of  eight  yeara  aad  uatil  she  it 
twenty-five  years  old,  and  if  ahe  survives  her  father  ahe  is  to  receive  oae 
half  of  the  trost  fonda,  and  the  remainder  shall  bs  divided  among  tea* 
Mar's  heirs  at  law,  hot  in  no  evont  ahall  teotator'a  aon  bo  vsatad  with 
or  soAtrol  any  part  of  the  prineipal,  the  trust  thoa  oreatad  oontiaaei 
aftar  the  death  of  the  daughter  and  during  the  life  of  her  latiMr. 

WnuL  —Out  or  Pbopkrtt  to  a  Olass  or  PsBSom^  diatribatahia  at  a 
Mme  snbeeqnent  to  the  death  of  the  teatator,  ordinarily  inolndeo  all  per> 
sons  in  being  at  the  time  appointed  for  the  distribntion  who  beloBg  ts 
te  eksii  whether  bom  before  or  after  the  death  of  the  testator;  bat 
this  rals  doss  not  prevsil  whan  a  diffarsnt  intsntkn  i^paaia  froai  te 
wUL 

W!ba— Oxrr  to  a  Olam^  whw  dois  hot  iHaLUDi  Pinoss  BuwaqawanLt 
BoBH.  — >  If  a  testator  bequeathe  to  oaoh  of  hia  graadohildrea  tiia  saa  sf 
tsa  thousand  ddUar%  direoting,  during  the  minority  of  saoh,  aadvatileesh 
shall  attain  twenty-ftva  yeara  of  age^  that  his  or  bar  shars  shall  bs  kepi 
iBVSstod  aad  the  prooeeds  paid  to  his  or  her  mother  ssmi-annaally,  aad 
Ib  ths  svent  of  the  deoeaae  of  any  mother,  the  inoome  to  bo  added  to  the 
prinoipal  fund,  aad  in  the  svsnt  of  the  death  of  either  of  said  graadshil* 
drsn  before  twenty^vs  ysara  of  ago  that  hia  or  her  ahare  ahall  be  divided 
aoiong  the  survifing  grandohildren,  share  aad  ahars  aliks^  the  yaad 
shildfwi  bom  af tor  ths  death  of  the  teatator  are  not  entitled  to  aaj  pert 
of  the  bequesk 

Pboobsdinq  to  settle  acoonnte  and  oonstrtie  a  will  made  bj 
Lewie  B.  Herrick,  who  died  in  1877.  The  testator  left  sor- 
wiving  him  a  widow,  two  daughters,  one  son,  and  six  grand* 
ehlldren.  His  son,  Richard  P.  Herrick,  had  a  danghter,  Emma 
Dnde  Herrick,  who  died  in  1884    Alter  the  death  of  the  tee- 
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tilor,  hif  fOD  oootrMted  a  second  marriage,  Che  frutto  of  which 
w«m  two  cfaOdien.  As  against  these  grandohildren,  it  was 
elftimed  that  they  were  not  entitled  to  anything  under  the 
fourth  clause  of  the  will,  and  the  surrogate  so  decided.  He 
abo  decided  that  the  trust  in  favor  of  the  testator's  son  con- 
tinned,  notwithstanding  the  death  of  Bmma  Dude  Herrick. 
The  BOO  and  his  two  infant  children  appealed.  The  fourth 
and  fifth  clauses  of  the  will  were  as  follows:  — 

'^i.  I  give  and  bequeath  to  each  of  my  grandchildren  the 
noi  of  ten  thousand  dollars,  to  he  paid  to  them  on  their  sev- 
tiiDy  attaining  the  age  of  twenty-five  (25)  years.    I  direct 
that  during  the  minority  of  any  such  grandchildren,  and  until 
thej  shall  respeotiyely  attain  the  age  of  twenty-five  years,  the 
laid  ram  shaJl  be  invested  by  my  executors  in  bonds  and 
mortgages  or  other  safe  securities^  and  the  interest  and  pro- 
oeeds  arising  therefrom  shall  be  paid  semi-annually  to  the  re- 
qieolive  mothers  of  said  cbildreui  and  in  the  event  of  the 
decease  of  any  mother,  the  said  interest  shall  be  added  to  the 
irineipal  fond,  which,  with  all  accumulations,  shall  be  paid  to 
aaehrfsaid  grandchildren  as  above  mentioned.    In  the  event 
tf  the  decease  of  either  of  said  granchildren  prior  to  attaining 
Um  age  of  twenty-five  years,  then  I  direct  that  the  share  of 
neh  deceased  shiall  be  equally  divided  between  the  surviving 
pandehildren,  share  and  share  alike.    All  the  grandchildren, 
as  a  elsss,  shall  take^  irreepeotive  of  relationship,  as  a  brother 
or  lister  of  a  deceased  child.    With  respect  to  my  grand- 
daughter, Bmma  Dude,  daughter  of  my  son,  Richard  P.  Her- 
liflk,  I  direct  Oiat  the  interest  arising  from  the  investment  of 
W  ten  tboaand  dollars,  instead  of  being  paid  to  her  mother, 
ihall  be  added  to  the  on^third  part  of  my  estate  hereinafter 
davised  and  bequeathed  to  her  said  father. 

"S.  After  satisfying  the  foregoing  provisions,  I  direct  that 
aD  the  rest,  residuei  and  remainder  of  my  estate,  both  real 
isd  pemmal,  be  divided  into  three  (3)  equal  portions,  and  I 
life,  devise,  and  bequeath  one  such  third  part  to  Helen  E. 
Boiith^^wife  of  J.  Moreau  Smith,  one  other  third  part  to  Bmma 
C  Morse,  wife  of  Rollin  E.  Morse,  and  the  remaining  one-third 
part  I  direct  shall  be  held  in  trust  by  my  executors  upon  trust 
to  invest  the  same  upon  such  securities  as  hereinbefore  men- 
ftmed,  and  out  of  the  proceeds  arising  therefrom  to  pay  to 
njsaid  sod,  Bichard  P.  Herrick,  the  sum  of  one  hundred  dol- 
lars per  month  for  his  support  and  maintenance,  and  for  the 
aopport,  maintenance,  and  education  of  his  daughter,  Emma 
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Dude  Herrick,  during  her  minoritji  pcofided  and  upeo  tiie 
sole  condition  that  after  she  attains  the  age  4f  eight  (8)  jeai% 
she  eball  return  to  the  residence  at  that  time  of  my  wife  cr  her 
relatives  residing  within  the  state  of  New  York,  it  being  an* 
ticipated  that  her  father  may  return  and  reside  with  her;  bet 
this  clause  shall  be  operatiye  only  in  the  erent  that  my  isid 
grandchild  shall  be  able  to  and  shall  actually  reside  with  her 
said  relatives,  either  alone  or  with  her  father,  as  the  esse  may 
be,  and  shall  be  governed  by  their  tuition,  advice,  and  direo- 
tions,  or  by  the  advioe  and  counsel  of  my  exeoutors,  or  a  bm- 
jority  of  tiiem,  until  she  attain  the  age  of  twenty-five  (S5) 
years.    In  case  my  said  granddaughter  shall  neglect  or  nla«e 
to  reside  with  her  said  relatives  during  said  period  intermedi* 
ate  eight  and  twenty-five  years  of  age,  then  all  the  provisions 
in  this  will  contained  relating  to  my  said  grandohild  ihill, 
during  such  period  of  refusal,  be  deemed  wholly  inopiralivo 
and  void,  and  shall  be  oonstrued  as  if  no  clause  or  recognitioa 
were  had  of  my  said  grandchild.    In  the  event  of  my  sud 
granddaughter  surviving  her  fiather,  Riehatd  P,  Herridc,  thm 
ehe  shall  receive  one  half  of  his  ooe^third  part  of  the  nsidiie 
of  my  estate  hereinbefore  given  and  devised  to  him  on  her 
arriving  at  twenty-one  years  of  age,  and  the  remaining  moioty 
of  his  said  one-third  part  shall  be  equally  divided  between  my 
heirs  at  law, — that  is,  to  my  said  daughters,  or  their  seveial 
children  as  a  class,  in  the  event  of  the  decease  of  either  my 
daughters  then  surviving,  share  and  share  alike. 

'*  In  no  event  shall  my  said  son,  Richard  P.,  be  vested  with» 
receive,  or  control  any  part  of  the  principal  of  the  said  one 
third,  but  the  same  shall  be  held  as  a  trust  estate  only,  and 
the  income  only  paid  to  him.  If  from  sickness  or  any  oihsr 
unavoidable  necessity,  the  above*mentioned  provision  shall 
not  be  sufficient  for  the  support  and  mainteoanoe  ot  my  ssid 
son,  Richard  P.,  and  his  daughter,  Bmma  Dude,  then  I  direot 
my  executors,  or  a  majority  of  them,  to  apply  such  part  of  the 
accumulated  interest  or  of  the  principal  fund,  coostitoting 
such  one-third  part  of  the  residue  of  my  estate,  as  shall,  in 
the  judgment  of  my  executors,  or  a  majority  of  them,  be  neee^ 
sary  to  supply  the  deficiency.  In  the  event  of  the  deoease  of 
my  said  son,  Richard  P.,  leaving  no  issue  surviving  him,  then 
I  direct  that  the  said  one-third  part  hereinbefore  given  and 
devised  in  trust  for  him  shall  revert  to  my  heirs  at  law  th«i 
surviving,  and  be  equally  divided  between  them,  share  and 
share  alike.    This  provision  shall  not  be  construed  as  vesting 
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ftny  eitate  in  mj  said  aoo,  Richard  P.  Herriok^  and  tlie  wofda 
'bdn  at  law'  ahall  ineliida  my  iprandohildrtn  than  aonriTing 

W.  A,  SiUk&fkmd  and  Arthur  E.  SutJierlandy  for  the  appal* 

lanta 

DaM  Haf$$  and  WUUam  W.  WM,  for  tha  raapaodaota. 

AHDBiwfl,  J.    We  find  no  basiB  for  the  claim  that  the  troat 
created  by  the  fifth  clause  of  the  will  terminated  at  the  death 
of  Bmma  Dude  Herrick,  the  daughter  of  the  testator'a  son 
Richard.    It  ia  true  that  the  duration  of  the  trust  ia  not  ex- 
pressly declared.    But  it  was  created  primarily  for  the  benefit 
of  the  testator's  son,  Richard,  and  the  inference  that  it  was  to 
eoDtinQe  during  his  life  is  plain.    The  benefit  of  the  daughter 
traa  incidental  and  subordinate  to  the  main  purpose  of  the  tes- 
tator.   The  income  firom  the  trust  estate  was  to  be  paid  to 
Bichard  in  monthly  payments,  and  it  was  left  to  him  to  ap- 
ply it  to  the  support  of  himself  and  his  daughter  during  her 
niioority,  and  the  condition  annexed  to  her  right  to  support 
and  maintenance  was  apparently  inserted  as  a  means  of  secur- 
iog  a  compliance  by  the  granddaughter  with  the  testator's 
wish  that  she  should  reside  with  the  relative  designated.    The 
death  of  the  fSather  is  the  event  upon  which  the  trust  by  neces- 
sary implication  is  limited,  and  the  gift  over  is  upon  that 
crent  alone.    The  gift  over,  on  the  contingency  of  the  death  of 
Richard,  leaving  no  issue  surviving,  is  preceded  by  the  clause, 
'Mn  no  event  shall  my  son,  Richard  P.,  be  vested  with,  re- 
ceive, or  control  any  part  of  the  principal  of  the  said  one  third, 
bat  the  same  shall  be  held  as  a  trust  estate  only,  and  the  in- 
come only  paid  to  him.''    These  provisions  seem  to  be  conclu- 
sire  that  the  trust  was  to  continue  during  Richard's  life.    The 
rale  that  the  gift  of  the  income  of  property  is  a  gift  of  the  prop- 
erfy  itself  only  applies  when  there  is  no  limitation  of  time 
attached  to  the  gift    A  gift  of  income  followed  by  a  gift  over 
of  the  corpttt  on  the  happening  of  a  contingency,  or  on  the 
death  of  Mie  beneficiary,  by  necessary  construction  and  with- 
out express  words,  ia  a  gift  of  the  income  for  the  interme- 
diate period  only. 

The  other  question  of  construction  relates  to  the  claim  of 
the  two  children  of  Richard  P.  Herrick  by  his  second  wife  to 
share  in  the  legacy  of  ten  thousand  dollars  given  to  their  half 
sister,  Bmma  Dude  Herrick,  by  the  fourth  clause  of  the  will. 
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4iiN  of  th«  proper^,  WkM  manaj  m  giY«ii»  the  gift  li  of  tlia  ialttvik  mL/i 
IfMraiOfv  n  itteiMll  80  lU.  297|  6  Am.  8L  Repi  fiOQ,  Aod  aotai  Und«i 
beqntti  of  tho  noo  of  a  raddao  for  lifo  or  a  ihortor  poriod,  liio  legatot  hai  ■• 
tight  to  tho  powiMJon  of  tho  fund  in  tho  mean  timo^  aod  if  tho  oxeeotor  ptyi 
it  OFor  without  taking  amplo  teoarity  for  tho  retora  of  tho  priaoipil,  ht  will 
4)0  liahlo  to  thoM  ontiaedi  dm*  t.  C^ark,  $  PalgOb  152;  S6  Am.  Daa  <;«, 
and  noto;  JMIt.  HUtAeock,  17  Fiok.  182;  28  Am.  Doo.  28a  BatvWto 
heqoott  of  the  prodaoo  of  a  fand  it  made  withoat  anj  limit  m  to  iti  «iatai»- 
aaoob  tho  legatee  is  ontitlod  to  the  prinoipal  also:  Ora^ft  r.  Smook^  II N.  J.  E%i 
121;  78  Am.  Deo.  84»  and  note.  A  doriao  of  tho  rente  and  profile  of  bad 
-operatoi  as  adeviao  of  the  hmdi  Simmer  t.  SmuoU^  184  IlL  50A. 

Iduaor— BBQirMn  to  a  OLaas— Biviov  of  DaaTH  or  Twmam.^k 
beqaeot  to  *'all  the  ohildren'of  a  peroon  named  eqaally.  whoa  tfa^ikiU 
■ooTorallj  attain  a  oortain  ago»  innioe  to  all  ohildren  born  before  thi  fint 
ohild  attaina  that  age^  though  after  tho  teatator'a  death,  bnt  not  afberwaidt 
Bubbard  t«  Lloifd^  6  Coah.  622;  58  Am.  Deo.  66,  and  note.  FBrmna  born 
after  the  death  of  a  testator  eannot  take  nnder  a  legaoy  to  aolaai^  nolim  ttoit 
is  a  fixed  period  for  tho  distribntion:  Jlyen  ▼.  M^m%  2  MoOovd  Ok  fU; 
16  Am.  Dea  648.  Only  grandchildren  in  being  at  the  death  of  the  teetitar 
4ake  under  a  deriie  to  graadohildren  and  their  hoirs  fororors  Loodknasa  t« 
ire^Ur,  6  QiU»  177;  46  Am.  Deo.  664^  and  note. 
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ptl  Haw  Tone.  Ml] 
MwnoiPAL  OoBTOKATUMi  •— Sraianu -- A  Hbrs  Aaorna,  wMi  aoi 
in  the  bed  of  tho  street^  is  ontitied  to  proteotioa  against 
with  oertain  easomonte  in  the  street  They  oonstitato  piopoily  of  vhidk 
he  oannot  be  doprired  without  oompensation. 
HuimcpAL  OoBPORAnov — Stssrs. — ABOTCTia  LajiB-owmB  Who  Owm 
THB  Fn  ov  A  Stbbv  in  front  of  his  premieea,  subjoot  to  an 
therein  aa  a  publie  highway,  has  a  right  to  defend  agaiaol 
the  use  of  tho  street  for  purpoaes  inoonsistsnt  with  tboos  asss  to  whiih 
stroete  ahonld  be^  or  ordinarily  haTO  boout  sub jooted,  ualoos  just  oomp 
pensation  is  made;  and  if  the  mnnioipality  is  anthoriaed  to  institata 
prooeedings  to  aoquiio  tho  f oo  on  snoh  streota^  1*  laast  pay  sahslialial 
damagoa,  to  bo  aseertainod  by  aMasaiing  the  effoot  upon  tho  oahao  of 
tho  property  resulting  from  dopriTing  tho  owner  of  iha  fso  of  Cto 


WUliam  F.  Maetey^  for  tho  appoUani 

John  O.  MiOmm  and  Frank  0.  Fergumn^  tot  tho  loqMMidk 
onto. 

Gbat,  J.    In  this  prooooding  tho  dty  of  BafTalo  Magfal  I0 

acquire  the  fee  in  a  public  place  or  street,  undor  anthorilf 
oonferred  hi  a  aection  of  the  dty  charter,  which  roada  ma  fill* 
k)W8,  VUR-:  — 
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*'Th6  city  may  take  in  fee,  for  pablic  streeUi  alleys,  and 
•quares,  the  lands  situate  within  the  boundaries  of  any  of  the 
public  streets,  alleys,  or  squares  in  said  city,  which  ha^e  been, 
or  shall  have  been,  used  as  public  streets,  alleys,  or  squares 
for  more  than  ten  years." 

Th4i  public  street  affected  by  this  proceeding  was  known  as 
**  The  Terrace,''  and  had  been,  concededly,  in  use  as  a  street 
for  a  great  number  of  years,  and  prior  to  the  purchase  by  the 
respondents  of  their  properties.  Concededly,  also,  the  respond- 
ents own  the  fee  of  the  portion  of  the  street  in  front  of  their 
premises. 

The  object  of  the  city  in  seeking  to  acquire  the  fee  in  this 
street  is  not  disclosed,  and  it  is  not  very  material.  A  first 
report  by  the  commissioners  awarded  nominal  damages  to  the 
owners  of  the  fee  of  the  land  in  the  street;  but  upon  its  com- 
ing before  the  court  for  confirmation,  and  being  then  objected 
to,  it  was  ordered  to  be  set  aside,  on  the  ground  that  the  com- 
missionerB  had  adopted  an  improper  rule  of  appraisement 
in  awarding  only  nominal  damages,  and  the  report  was  sent 
back  to  them  for  further  consideration.  By  their  new  report 
substantial  damages  were  awarded,  and  being  confirmed  by 
the  court  below,  the  sole  question  presented  upon  the  appeal 
here  is,  whether  the  respondents  are  entitled  to  other  than 
nominal  damages.  The  point  made  by  counsel  for  the  city 
is,  that  the  respondents,  having  acquired  the  fee  of  the  street 
in  front  of  their  property  subjeot  to  a  perpetual  publio  ease* 
ment  therein,  acquired  only  the  naked  legal  title  to  the  fee; 
and  therefore  should  be  entitled  to  nominal  damages  only. 
This  position  the  counsel  for  the  city  seeks  to  fortify  by  a  refer* 
eoce  to  many  authorities  in  this  state  and  elsewhere,  the  most 
weighty  of  which  seem  to  be  oases  arising  in  street-opening 
proceedings  in  New  York  City:  In  re  Mayor  «<«.,  1  Wend. 
262;  In  re  Mayor  eU^  2  Wend.  472;  lAvingeUm  v.  Mayor  etc^ 
8  Wend.  85;  22  Am.  Dec  622;  Champlin  ▼•  Laytin^  18  Wend. 
411;  31  Am.  Dec.  382;  In  re  Thiriy-eeeoni  Street^  19  Wend. 
128;  In  re  Ttoenty^inth  Streety  1  Hill,  189. 

It  may  be  well  to  consider  the  nature  of  these  New  York 
City  cases.  They  were  decisions  by  the  old  supreme  court 
and  the  court  of  errors,  and  were  made  in  proceedings  taken 
on  behalf  of  the  city  of  New  York  for  the  opening  up  of  streets, 
and  upon  applications  to  set  aside  or  to  confirm  the  commis- 
rioners'  reports  as  to  damages.  The  question  was,  whether  the 
city  should  pay  the  full  value  of  the  lands  taken  for  the  street^ 
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and  it  was  held  that  only  nominal  damages  shoold  be  awarded. 
The  decisions  proceeded,  however,  upon  the  theory  that  the 
right  to  claim  damages  apon  the  opening  of  the  streeto  by 
the  city  was  in  the  original  grantor  or  former  proprietor  of 
the  lands,  who  had  made  sales  of  parcels  or  lots  bounded  npoo 
streets  as  projected  upon  the  city  snryeys  and  upon  maps.  It 
was  held  that  their  grantees  had  acquired  no  title  to  the  land 
occupied  by  the  street,  but  had  only  acquired,  faj  a  convey- 
ance  on  or  bounded  by  streets,  an  easement  or  rif^t  of  way 
in  the  street  As  to  the  former  proprietor  of  the  land,  he  wu 
considered  to  be  entitled  only  to  nominal  damages,  because  he 
must  be  deemed  to  have  engaged  to  give  the  ground  for  the 
street  whenever  the  city  required  it,  or  to  have  adopted  the 
street  as  it  had  been  previously  laid  out  by  public  authority. 
It  should  be  observed,  in  considering  these  cases,  that  Manhatp 
tan  Island  had  been  surveyed  under  acts  passed  veryeariyby 
the  legislature  of  the  state  of  New  York.  Tliis  legisUtioQ 
provided  for  and  regulated  the  future  opening  by  the  dty  of 
streets  and  avenues,  as  surveyed  and  laid  out  in  aotieipatioQ 
of  the  growth  of  that  municipality,  and  it  was  also  profided, 
that,  as  the  result  of  street-opening  proceedings,  the  fee  should 
at  once  vest  in  the  city.  The  compensation  Car  the  land  the 
court  decided  to  be  due  to  the  former  proprietor,  who  had 
granted  the  lots  upon  the  streets,  and  not  to  the  purehaieit 
from  him;  but  this  compensation  should  only  be  nominal  and 
as  for  the  naked  fee,  because  an  easement  or  right  of  way  wu 
vested  in  the  purchasers  under  a  dedication  of  the  land  in  the 
street,  and  because  there  was  an  implied  agreement  on  the 
part  of  the  former  owner  to  give  the  land  for  the  street,  when 
the  dty,  by  instHuting  proceedings  to  open  it,  thereby  ad^rted 
it  as  proposed.  He  was  deemed  to  have  granted  with  rete* 
ence  to  existing  legislation,  and  in  anticipation  of  the  fatoft 
opening  of  the  streets  by  the  city.  He  was  deemed  to  have 
received  an  enhanced  value  from  his  grantee  by  leseoa 
thereof,  and  from  his  having  dedicated  the  land  to  street  pQ^ 
poses.  The  purchasers  were  held  to  have  taken  no  interest  is 
the  street,  other  than  that  of  an  easement  or  right  of  way.  A|^ 
parently,  the  principle  which  the  decisions  undertook  to  work 
out  was  that  of  protecting  the  abutting  owners  against  beiiig 
charged  for  the  value  of  the  fee  taken  by  the  city,  and  the 
court  was  concerned  with  the  relative  situations  of  the  original 
grantors  and  these  abutters.  In  BisaM  v.  New  York  Ceatrsi 
JL  iZ.  Co.,  28  N.  Y.  61.  the  question  upon  the  case  was,  wheifair 
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cerUia  oonveyaDoet  between  the  years  1828  and  1845,  eon* 
veying  lots  in  the  dty  of  Bochester,  on  either  side  of  Brie 
Street,  carried  lands  to  the  center  of  that  street  It  was  held 
that  where  a  oonveyanoe  was  bounded  upon  or  by  a  street,  it 
carried  the  fee  to  the  center  of  the  street  as  part  of  the  grant, 
notwithstanding  the  authority  of  the  New  York  City  street 
eases,  which  were  there  and  are  here  referred  to.  It  is  a  ques- 
'  tbn  how  far  the  Bissell  case  impairs  the  force  of  the  authority 
^  of  the  decisions  in  the  New  York  City  street  cases,  for  they  went 
upon  the  theory  that  the  grantees  acquired  no  title  to  the  land 
in  the  street  at  all.  But  however  that  may  be,  and  indepen- 
dently (^  such  considerations,  I  think  that  the  New  York  City 
cases  were  influenced  by  an  existiBg  state  of  facts  which  is 
not  paralleled  here.  The  proceedings  here  have  no  reforence 
to  any  original  dedication  which  contemplated  the  future 
adoption  of  the  street  by  the  city  authorities,  and  the  vesting 
of  the  fee  in  the  city,  as  a  consequence  of  the  institution  by 
them  of  legal  proceedings.  Nor  do  they  rest  upon  any  legis« 
ktioQ  existing  at  the  time  of  the  grants  by  the  former  pro^ 
prietors,  or  in  view  of  and  subject  to  which  sales  might  be 
deemed  to  have  been  made.  The  record  is  barren  of  evidence 
as  to  the  authority  by  which  the  street  in  the  present  ease 
came  as  such  into  the  public  use;  or  as  to  whether  and  how 
it  was  ever  dedicated  by  the  owner  of  the  land.  What  we  do 
know  is,  that  these  respondents  acquired  the  fee  of  the  land 
in  the  street  opposite  their  premises,  and  that  the  right  of  the 
dty  to  take  it  was  conferred  by  subsequent  and  recent  legis* 
lation  with  respect  to  the  municipal  charter. 

I  do  not  think  that  it  is  needed,  or  that  it  would  be  profit- 
able, to  review  the  many  cases  in  which  the  rights  of  owners 
of  property  in  and  abutting  npcm  the  street  have  been  consid* 
ered.  The  result  has  been  to  generally  define  and  assign  their 
particular  interests  and  rights.  The  mere  abutter,  with  no 
ownership  in  the  bed  of  the  street,  is  entitled  to  protection 
against  an  interference  with  certain  easements  in  the  street. 
They  constitute  property,  of  which  neither  legislature  nor 
municipality  can  deprive  him  without  compensation:  Kane  v. 
New  York  Elevated  JZ.  JZ.  Co.,  125  N.  Y.  164. 

It  is  unquestionable,  however,  that  the  ownership  of  the  fee 
of  the  land  in  a  street  has  a  substantial  value  to  the  abutting 
property  holder,  in  the  degree  of  control  it  gives  to  him  over 
the  uses  to  which  the  street  may  be  put  It  vests  him  with 
the  right  to  defend  against  and  to  enjoin  a  use  of  or  an  eo;- 
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eroachment  upon  the  street,  ander  legialatiTe  or  munleiptl 
authority,  for  parposes  inconsistent  with  those  uses  to  which 
streets  should  be  or  have  been  ordinarily  subjected,  unless 
just  compensation  is  provided  to  be  made.    His  ownership  of 
the  land  in  the  street  was  subject  only  to  the  public  easemeat 
therein  as  a  highway.    In  the  absence  of  such  a  provision  for 
compensation,  the  taking  of  the  street  for  some  new  or  adfr 
tional  and  inconsistent  use  would  be  illegal.    But  if  the  abutr 
ting  property  owner  does  not  own  the  fee  in  the  land  of  hif 
street,  he  has  no  such  right  to  compensation,  and  is  remedilefls 
against  a  taking  of  the  street  under  legislative  or  munidpal 
sanction  for  other  uses,  except  such  other  uses  be  nmesson- 
able,  and  in  their  nature  so  improper  as  to  obstruct  a  firse  pa^ 
sage  upon  the  street,  or  to  amount  to  a  nuisance,  or  to  deprivs 
him  of  the  enjoyment  of  easements  of  light,  air,  and  aooeas. 
As  to  any  such  improper  or  unreasonable  use  of  a  street^  ths 
abuttipg  property  owner  would  undoubtedly  have  the  right  to 
come  into  a  court  of  equity  and  to  claim  its  intervention  ts 
protect  his  general  rights.    In  this  case  no  reason  appears,  or 
suggests  itself,  to  show  that  the  public  good  and  advantage 
will  be  better  promoted  by  a  change  of  title  from  the  prssent 
owner  to  the  municipal  government.    For  all  governmental 
purposes,  the  existing  easement  and  public  right  of  passage  in 
the  street  are  sufficient,  and  will  be  in  the  futurOi  unless  thers 
shall  be  some  purpose  to  impose  an  additional  burden  upon 
the  street;  in  which  case,  the  substantial  nature  of  the  respond- 
ents' interest  in  opposing  the  award  of  merely  nominal  dam- 
ages becomes  very  clear  indeed.    The  fee  of  the  land  has  a 
value  to  him;  it  seems  valuable  to  the  municipality.    He  has 
possible  interests  at  stake  to  protect;  the  municipality  may 
have  other  interests  to  advance.    It  is  authorised  by  law  to 
take  from  him  his  title,  and  he  cannot  defeat  the  proceedings; 
but  the  law  requires  just  compensation  to  be  madA  to  him. 
What  is  there  in  the  law,  or  in  reason,  which  disentitlM  him 
to  the  receipt  of  substantial  damages?   I  see  nothing,  and  I  am 
averse  to  holding  that  the  exclusive  rights  in  the  laiid  occofkd 
by  the  street  which  he  possesses,  subject  only  to  the  poblie 
easement,  can  be  taken  from  him  by  governmental  authority 
without  just  compensation,  to  be  measured  by  the  valoeof 
these  rights  to  him.    I  think  that,  within  the  eirenmstancas  of 
the  case,  the  respondents  were  entitled  to  be  awarded,  aa  the 
compensation  provided  to  be  made  in  the  aot  npoa  the  taking 
by  the  city  of  the  fee  of  the  land  in  the  street  in  front  of  their 
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pwmlwi^  soeh  Bubttantial  damages  aa  wonld  be  aeoertained 
bj  nMMOiing  the  efltet  upon  the  Taloe  of  ihdr  properlj  el 
lach  a  deprivation. 
The  order  appealed  fiom  should  be  afflrmed*  with  oostSi 


MmncnPAL  OoBToaiTioiis — Biohtb  of  ABumNO  Owvns  nr  8ntisn. 
— An  almttizig  owner,  the  fee  of  the  etreet  being  in  the  oi^,  ie  entitled  to 
tts  mM  ef  tbe  street^  end  neitber  the  legiBletoie  nor  the  et^  eta  derole  il 
li  pupoeM  inooneieient  with  etreet  nsee^  without  ewerding  oompeneetion  te 
Mb  ownerx  AbeminikT.  HmhaUtm S^$  Oo.^  182  N.  Y.  1;  19  Am.  81  Befw 
«l,eBdnoto»  Lodmltmr.  OU^t^Amnra,  ISSInd.  4SJL 
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(m  Msw  Tons,  aaoLi 

tanmnmB.  — A  proHnon  in  the  will  of  a  menried  women,  bj  whieb  tbe 
ebeolvte  ownerehip  ef  proper^  ie  ewpended  during  the  life  ef  her  f oar 
•hildren,  and  fcr  a  etiU  longer  time  if  eny  of  them  die  leeWng  grand- 
dbildren  not  yet  twenty-fiTe  yeeie  of  ege  at  the  death  of  the  leet  eonriT- 
ing  ehild  of  the  teetatrix^  is  Toid,  as  ereating  a  perpetuity  forbidden 
by  the  lawe  of  tiie  etate  of  New  York. 

Will  GRBATnia  Iaqal  amd  Illmal  Tausn  may  be  permitted  te  itand, 
ead  to  be  enforoed  eo  fw  as  the  legal  tmsts  are  oonoemed,  if  they  oan 
be  separated  from  the  illegal  tmite  and  upheld  without  doing  injustiee 
er  defeating  what  the  teetator  must  be  presumed  to  wish. 

Otonror  or  Laws.  —  Pxbsohal  Pbotsbtt  n  SuBJaor  fo  m  Law  ev 
TME  Owvbr's  DomoEUi  with  respect  to  its  dispoeition  Mcr  sIkm  and 
ifts  transmisaiaa  by  last  will  and  teetament. 

OBRiuor  OF  Laws^PnunrnnTRS.  —  A  trust  created  by  a  will  made  in 
sDother  etate  wherein  the  testator  was  domiciled,  and  which  would  be 
▼md  if  made  in  this  state,  as  creating  a  perpetuity  forbidden  by  its  Uwi^ 
wiU  be  hero  enforoed  with  reepeet  to  the  personal  property  situated  and 
the  legateae  residing  in  this  state,  if  it  is  Tulid  and  enforoeable  by  the 
laws  of  the  state  in  which  the  testator  was  domiciled  when  the  will  wee 
executed  and  aleo  at  the  time  of  his  death. 

OosfLuir  09  Lawi— Wills.  ^VALmrrr  of  Biqubrb  nr  Foaanv  Wiuj 
ehonld  bo  decided  by  the  same  law  which  goTcms  the  will  in  other  re* 
ipeetsb  and  hence  the  Tslidity  of  such  bequeets  is  te  be  determined  bf 
the  law  of  the  testator'i  domJeilo. 

Bdward  C.  Jame$^  for  the  appeUants. 

Edward  W.  Sheldon^  Nicholas  Quaekenboi^  and  Martim  F. 
McMdkan^  for  the  respondents. 

(yBanm,  J.  The  will  of  Phebe  Jane  Cross,  bearing  dale 
May  29y  1877|  disposed  of  a  large  estate  for  the  benefit  of  her 
husband  and  four  children.    After  making  sondiy  absolute 
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and  speoific  bequests,  she  gave  to  the  United  States  Trart 
CfOmpaoyy  a  New  York  oorporatioii,  sem  hundred  thoossjirf 
dollars,  in  railroad  bonds  speoifioally  desoribed,  to  have  end 
to  hold  in  trust  for  the  purpose  of  oolleeting  and  reoeiving  the 
inoome  thereon,  until  the  payment  of  the  principal,  and  npoD 
such  payment  to  invest  and  keep  invested  the  proceeds  ia 
safe  interest-paying  securities,  and  to  collect  and  recriye  the 
income  on  the  same,  and  to  apply  it  to  the  execution  of  five 
separate  trusts  for  the  benefit  primarily  of  her  husband  and 
each  of  her  four  children.    As  none  of  the  estate  is  involved 
in  this  action  except  the  portion  embraced  in  these  trusts,  and 
that  only  in  a  general  sense,  it  is  only  necessary  to  give  a 
brief  outline  of  the  scheme  of  the  testatrix  irith  respeet  to 
this  part  of  her  property,  without  any  very  minute  exanuDa* 
tion  of  the  legal'  questions  which  might  possibly  arise  upon  the 
construction  of  this  part  of  the  instrument  in  some  other  form 
of  action.    The  bonds  above  mentioned  were  divided  into  five 
parts,  and  the  testator  directed  the  trust  company,  as  trustee,  to 
pay  the  income  of  one  part  to  her  husband  during  his  life,  and 
upon  his  death,  to  her  grandchildren  in  equal  shares,  until  the 
death  of  her  surviving  child,  and  as  there  were  four  of  the 
children,  the  trust  was  therefore  to  continue  during  the  life  of 
the  husband  and  all  of  the  four  children  respectively.    Upon 
the  death  of  the  last  surviving  child,  the  principal  was  to  be 
disposed  of  by  the  trustee  by  dividing  it  into  as  many  parts  as 
there  should   be  grandchildren  of  the  testatrix  living,  and 
deliver  one  part  to  each  who  had  then  reached  the  age  of 
twenty- five  years,  but  if  any  of  them  were  under  that  age,  then 
the  trustee  was  directed  to  set  aside  and  hold  the  parts  of  soeh 
grandchildren,  and  pay  the  income  to  them  until  they  shoold 
reach  that  age,  when  they  were  to  receive  the  principal  $imh 
lately.    The  trusts  for  the  benefit  of  the  children  were  iden- 
tical as  to  each,  but  differed  slightly  from  that  for  the  husband. 
The  trustee  was  directed  to  pay  the  intsome  of  the  part  sot 
aside  for  each  child  to  him  or  her  for  life.    If  either  of  the 
children  died  without  children,  then  the  income  whioh  such 
deceased  child  was  to  receive  under  the  trust,  if  living,  was  to 
be  paid  to  the  survivors  in  equal  shares,  and  to  the  children  of 
any  deceased  child,  the  latter  to  take  as  a  class  the  share  that 
the  deceased  parent  would  have  taken  if  living.     If  either  of 
the  children  of  the  testatrix  should  die  leaving  children,  then 
the  trustee  was  directed  to  divide  the  principal,  or  part  from 
which  the  deceased  parent  received  the  income,  into  as  many 
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parts  M  there  were  obildren  of  ench  deceased  parent  sorvivingy 
and  deliver  one  of  such  parts  to  each  of  said  children  who 
had  then  attained  the  age  of  twenty-five  years,  to  hold  abso- 
lotelj.    Bat  if  any  of  said  children  were  nnder  that  age,  then 
the  trustee  was  to  hold  the  share  of  such  child,  and  pay  the 
inoome  thereof  to  him  until  he  arrived  at  that  age,  when  he 
waa  to  receive  the  principal  absolutely;  and  if  any  child  of 
such  deceased  parent  should  die  before  reaching  the  age  of 
twenty-five,  then  his  part  was  to  be  paid  to  his  surviving  broth* 
•rs  aud  sisters;  and  if  all  the  children  of  such  deceased  parent 
should  die  before  arriving  at  that  age,  then  the  teustee  was  to 
pay  the  share  of  the  deceased  parent,  to  which  they  would  have 
heen  entitled  if  living  at  said  age,  in  equal  shares  to  the  chil- 
dren of  the  testatrix  then  living;  and  if  none  of  the  children 
of  the  testatrix  were  then  living,  the  trustee  was  directed  to 
pay  said  sums  over  to  her  surviving  grandchildren,  in  equal 
shares,  to  hold  absolutely.    Upon  the  death  of  the  last  surviv- 
ing child,  the  trustee  was  directed  to  divide  all  the  bonds  and 
eecnrities  remaining  in  its  possession,  in  the  manner  above 
described,  in  which  the  principal  of  the  fund  for  the  benefit  of 
the  husband  was  to  be  disposed  o£    The  husband  and  two  of 
the  sons  were  appointed  executors  of  the  will,  and  the  residuary 
estate  was  bequeathed  to  them  in  trust  to  convert  into  money 
and  to  pay  certain  legacies,  and  the  remainder  to  the  heirs  at 
law  of  tlie  testatrix  *'  who,  by  the  laws  of  the  state  of  New  York 
relating  to  the  distribution  of  intestate  estates,  would  have 
been  entitled  to  receive  the  same ''  in  case  of  intestacy.    The 
husband  died  on  the  ninth  day  of  June,  1889,  and  that  part  ci 
the  trust  intended  for  his  benefit  has  terminated.    Mrs.  Cross 
left  two  sons  and  two  daughters.    One  of  the  sons  is  married, 
but  has  no  children;  the  other  never  married.    One  of  the 
daughters  is  a  widow,  and  has  three  children,  one  of  whom  is 
married*    The  other  is  married,  but  without  children.    The 
two  sons,  as  surviving  executors  and  trustees  under  the  will, 
and  individually  with  the  daughter  who  is  without  children, 
brought  this  action  against  the  trust  company,  as  trustee,  and 
the  widowed  daughter  and  her  three  children,  for  the  purpose 
of  procuring  a  judgment  declaring  the  trusts  void  after  the 
death  of  each  of  the  primary  beneficiaries,  on  the  ground  that 
they  are  in  contravention  of  the  statute  against  perpetuities. 

With  respect  to  the  provision  for  the  benefit  of  the  husband, 
the  absolute  ownership  of  the  property  bequeathed  was  sus- 
pended by  the  terms  of  the  will  for  more  than  two  lives  in 
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being  at  the  death  of  the  testatrix.  The  fuad  could  not  be 
released  from  the  trust  till  the  death  of  the  husband  and  tiie 
last  sunrivor  of  the  four  children,  and  the  ease  is  theretoie 
within  the  statutory  prohibition  against  the  soq^nsion  of  the 
absolute  ownership  and  power  of  disposition  of  persons!  prop- 
erty: Ward  ▼.  Ward,  105  N.  Y.  68;  SnMk  v.  ^dioardi,  88  N.  T. 
92;  Cotton  v.  Fox,  67  N.  Y.  848;  SeKeM^  y.  SmiA,  41  H.  Y. 
828;  Knox  v.  Jones,  47  N.  Y.  889;  CosUr  v.  Lorrillard,  14 
Wend.  265;  LorriUard  v.  CoiUr^  6  Paige,  172. 

The  absolute  ownership  and  power  of  disposition  was  further 
suspended  upon  the  lives  of  those  grandchildren  of  the  tes- 
tatrix who  were  under  twenty-five  years  of  age  at  the  death 
of  her  last  surviving  child,  and  until  such  grandchildren, 
respectively,  arrived  at  that  age,  as  to  the  share  of  each  of 
them  in  the  personal  estate,  and  this  might  possibly  involve 
a  suspension  of  the  whole  or  some  part  of  the  property  em- 
braced in  the  trust  upon  a  life  or  lives  not  in  being  at  the 
death  of  the  testatrix:  Van  OoU  v.  Prentice,  104  N.  Y.  66; 
Hawley  v.  Jamee,  16  Wend.  61;  Smith  y.  Edwarde,  88  N.  Y. 
92. 

The  trusts  created  for  the  benefit  of  the  ohildren  seem  to  be 
open  to  the  same  objection.  In  so  £ar  as  the  duration  of  the 
trust  is  concerned,  it  might  be  held  good,  in  the  oonttngency 
of  the  death  of  the  first  beneficiary  leaving  children,  because 
in  that  case  the  suspension  is  only  upon  the  life  of  such  bene- 
ficiary, whose  children  take  absolutely.  The  difficulty  of  this 
feature  of  the  case  is,  that  as  to  the  children  of  a  deoessed 
parent  who  are  under  twenty-five  at  his  death,  the  absolute 
ownership  is  liable  to  be  further  suspended  upon  the  life  of  a 
child  born  after  the  death  of  the  testatrix:  7V#n  v.  Tien,  98 
N.  Y.  568. 

But  the  disposition  of  the  bonds,  in  the  event  of  the  death 
of  any  of  the  children  without  issue,  would  seem  to  be  clearly 
against  the  terms  of  our  statute,  as  in  that  event  the  absolute 
ownership  would  be  suspended  during  the  life  of  such  ehild, 
then  during  the  successive  lives  of  the  other  three,  or  the  last 
survivor  of  them.  Then  there  was  liable  to  be  a  further  sus- 
pension during  the  minority,  under  twenty-five,  of  any  grand- 
child living  at  the  death  of  the  last  surviving  child  of  the  te^ 
tatrix,  as  to  the  share  of  such  grandchild,  or  for  his  or  her  ]if» 
within  twenty-five  years.  This  brief  reference  to  the  I^gal 
questions  involved  in  the  will,  growing  oat  of  the  bequests  ia 
trust,  under  our  statute,  has  been  thought  necessary  only  t» 
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the  leaaon  that  ooe  of  the  dofeadants  in  this  action,  a  grand* 
child  of  the  testatrix,  is  an  infant.    Except  for  that  fact,  it 
might  be  sufficient  to  say,  that,  upon  the  argument,  there  was 
no  attempt  made  npon  the  part  of  any  of  the  learned  oonnsel 
for  the  defendants  to  uphold  these  provisions  of  the  will  as 
Talid  under  our  statute.    On  the  contrary,  they  must  be 
understood,  by  the  course  of  the  argument,  as  admitting  thai 
the  trusts  are  not  valid  under  our  law,  but  notwithstanding 
this,  they  strenuously  urge  that  all  the  proyisions  of  the  will 
are  I^al,  for  reasons  which  must  now  be  noticed.    It  has  been 
feond  as  a  fact,  conclusive  upon  us,  that  from  a  time  anterior 
to  the  execution  of  the  will  up  to  the  time  of  her  death,  on  the 
29th  of  June,  1878,  the  testatrix  and  her  husband  were  inhab- 
itants of  and  domiciled  in  the  state  of  Rhode  Island;  and  fur- 
ther, that  by  the  laws  of  that  state,  then  and  now  in  force,  all 
the  provisions,  trusts,  and  remainders  contained  in  the  will 
ire  valid  and  effectuaL    The  will  was  admitted  to  probate, 
and  the  executors  accounted  in  that  state.    They  transferred 
the  bonds  embraced  in  the  trust  to  the  trustee,  and  these  pro- 
virions  of  the  will  have  been  executed  and  carried  out  since 
the  death  of  the  testatrix.    The  bonds  disposed  of  by  the  pro- 
TisioDS  in  question  were  always  actually  within  this  state,  and 
there  seems  to  be  no  substantial  controversy  between  the 
couDsel  with  reference  to  the  legal  propositions  asserted  in 
behalf  of  tho  plaintiffs,  namely,  that  all  the  primary  trusts 
are  valid,  and  can  be  upheld  under  our  law  upon  the  principle 
that  where  several  trusts  are  created  by  a  will  which  are 
independent  of  each  other  and  each  complete  in  itself  some  of 
which  are  l^al  and  others  illegal,  and  the  legal  can  be  sepa- 
rated from  the  ill^al,  and  upheld  without  doing  injustice  or 
defeating  what  the  testator  might  be  presumed  to  wish,  the 
illegal  trusts  may  be  cut  off  and  the  legal  permitted  to  stand: 
Kmin$dy  v.  Hay,  106  N.  Y.  184;  Maniee  v.  Manice,  48  N.  Y. 
884;  SehetOer  v.  Smith,  41  N.  Y.  828;  Savage  v.  Bumham,  17 
N.  Y.  561,  676,  677;  Past  v.  Hover,  83  N.  Y.  698,  698;  Harri- 
•(m  V.  Harriton,  86  N.  Y.  648;  Van  Schuyver  v.  Mvlford,  69 
N.  Y.  482;  Tien  v.  Tiers,  98  N.  Y.  668. 

It  is  not  necessary  to  a  decision  of  this  case  to  point  out  the 
precise  application  of  this  rule  to  the  trusts  in  question,  and 
therefore  we  will  not  stop  to  consider  how  far,  if  at  all,  the 
elimination  of  the  subsidiary  trusts  would  interfere  with  the 
leheme  of  the  testatrix  as  a  whole,  or  the  precise  portion  of 
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the  dispoeitiou  that  woold  be  permitted  to  etand  nnder  our 
law. 

On  this  principlei  the  onlj  part  of  the  property  in  qneetioD 
yet  released  from  the  trust  is  the  share  set  aside  for  the  benefit 
of  the  hosbandi  the  trust  in  his  favor  havii^  terminated  by 
his  death.  The  controversy  is  thus  reduoedi  so  fiv  sa  this 
court  is  concerned,  to  a  single  question,  and  that  is,  wfaother 
this  action  can  be  maintained  to  declare  invalid  a  disposition 
-of  personal  property  by  will,  perfectly  lawful  and  valid  at  the 
place  of  the  owner's  domicile  when  made,  but  which  would  be 
invalid  if  this  were  a  New  York  will.  The  property  and  the 
trustee  are  here.  So  are  all  the  beneficiaries,  except  one  of  the 
grandchildren,  who  resides  in  the  state  of  Connecticut  From 
the  present  situation  of  all  parties  interested  in  the  property 
thus  disposed  of,  it  may  be  assumed  that  the  trust  is  to  be 
administered  here. 

It  is  a  general  and  universal  rule  that  personal  property  bss 
no  locality.  It  is  subject  to  the  law  of  the  owner's  d<mdeilsi 
as  well  in  respect  to  a  disposition  of  it  by  act  inUr  steet  as  to 
its  transmission  by  last  will  and  testament,  and  by  successioa 
upon  the  owner  dying  intestate.  This  is,  in  substanos,  the 
language  in  which  Judge  Denio  stated  the  law  in  this  courti 
and  which  he  concisely  and  clearly  extracted  from  the  author- 
ities cited  by  him:  Parsons  v.  Lyman^  20  N.  Y.  112. 

The  learned  judge  added,  that  ^  the  principle,  no  doubts  has 
■its  foundation  in  international  comity,  but  it  is  equally  obliga- 
iory,  as  a  rule  of  decision  on  the  courts,  as  any  legal  rule  of 
purely  domestic  origin.  It  does  not  belong  to  the  judges  to 
recognize  or  to  deny  the  rights  which  individuals  may  claim 
under  it  at  their  pleasure  or  caprice;  but  it  having  obtained 
ihe  force  of  law  by  user  and  acquiescence,  it  belongs  only  to 
-the  political  government  of  the  state  to  change  it  whenever  a 
x^hange  becomes  desirable."  We  have  in  this  case  the  grand* 
children  of  the  testatrix,  who,  next  after  her  hosband  and 
•ohildren,  were  the  objects  of  her  bounty,  claiming  certain 
"interests  in  the  corpus  of  the  trust  estate  which  vested  in  them 
under  the  terms  of  the  will  and  the  law  of  the  domicile.  They 
say  that  we  have  no  right  to  use  the  law  of  New  York  for  the 
purpose  of  cutting  them  off  from  their  inheritance,  lawfully 
bequeathed  to  them  by  the  law  of  the  state  where  their  anoee- 
^r  was  domiciled  when  she  made  formal  disposition  of  her 
property.  It  is  manifest  that  this  presents  a  question  touching 
-sthe  disposition  and  transmission  of  personal  property  by  wUl, 
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vfaieh  miist  frequently  arise,  of  the  very  highest  importance. 
Tbs  plaintiflii  admit  that,  so  far  as  concerns  the  formal  reqni- 
fites  essential  to  the  validity  of  the  will  as  a  testamentary  in* 
itroroent,  the  capacity  of  the  testatrix,  and  the  construction 
i)f  its  provisions,  the  law  of  the  domicile  must  govern;  but 
ihe  validity  of  the  particular  trusts  attempted  to  be  created 
^iepends  upon  the  law  of  the  domicile  of  the  legatee,  and  the 
government  under  which  the  fund  is  to  be  held  and  adminis- 
tered.   In  other  words,  it  is  claimed  that  this  case  forms  an 
exception  to  the  general  rule  that  a  disposition  of  personal 
property  is  governed  by  the  law  of  the  domicile  of  the  owner, 
and  that  the  trust  must  stand  or  fall,  not  upon  that  law,  but 
iipoD  the  law  of  the  domicile  of  the  legatee.    The  reason  for 
ihia  exception  ia  said  to  be,  that  we  will  not  permit  a  trust  to 
be  maiotained  and  administered  within  the  state  which  is  con- 
Irary  to  its  public  policy,  though  valid  where  created.    The 
miQd  does  not  readily  accept  the  assertion  that  it  is,  in  fact, 
eoDtrary  to  the  public  policy  of  this  state  to  permit  the  prop- 
erty embraced  in  these  trusts  to  be  held  and  used  here  accord- 
ing to  the  terras  of  the  will  of  the  owner  and  the  law  of  the 
domicile.  *  Should  our  legislature  deem  it  for  the  public  good 
to  repeal  the  statute  relating  to  wills,  and  to  provide  that  all 
property  should,  upon  the  death  of  the  owner,  pass  under  the 
laws  of  intestacy,  a  disposition  by  will  of  personal  property 
actually  within  the  territory  of  the  state,  but  owned  by  a  per^ 
^n  domiciled  in  another  state,  would  still  be  valid,  providing 
it  was  valid  by  the  law  which  governed  the  owner.    When  it 
is  urged  that  we  are  bound  by  foreign  law  as  to  all  the  formal  re- 
quisites of  a  will  as  a  testamentary  instrument,  the  capacity 
«f  the  testator  to  make  it,  and  its  legal  construction,  meaning, 
and  effect,  and  not  bound  by  such  law  with  respect  to  the  par- 
ticular bequests  by  which  the  testatrix  has  distributed  her 
property  among  her  heirs  and  next  of  kin,  it  is  not  perceived 
that  such  a  distinction  has  any  sound  reason  or  principle  to  rest 
^poQ.    A  cause  of  action  or  right  to  property  created  by  the 
statute  laws  of  another  state  and  arising  there  is  recognized 
here,  and  may  be  enforced,  though  our  own  statute  on  the  same 
subject  may  be  different  in  details.    The  two  statutes  need  not 
be  identical  in  terms  or  precisely  alike.    It  is  enough  if  they 
are  of  similar  import  and  character,  founded  upon  the  same 
principle,  and  possessing  the  same  general  attributes:  Wooden 
V.  Western  N.  Y.  AP.R.R.  Co.,  126  N.  Y.  15;  22  Am.  8t  Bep. 
«03. 
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It  does  not  follow  that  a  trust  created  by  the  laws  of  n- 
other  state  is  contrary  to  our  publie  policy  with  respset  to 
accumulations  and  the  suspension  of  the  absolute  ownenhip, 
simply  because  the  law  of  that  state  differs  in  some  respecU 
from  ours.    It  may  be  assumed  that  all  our  sister  statei  bsf6 
enacted  laws  on  this  subject,  having  the  same  general  purpose 
in  9\ev9  as  our  own.    Some  of  them  permit  a  longer  and  otben 
provide  for  a  shorter  period  of  suspension,  but  the  policy  of  aU 
is  the  same.    The  state  of  Rhode  Island  has  a  statute  od  thii 
subject  framed  to  secure  the  same  end  as  our  own.    It  pnh 
vides  that  no  person  shall  have  a  right  to  devise  any  oitato 
in  fee-tail  for  a  longer  time  than  to  the  children  of  the  fint 
devisee,  the  first  devisee  to  take  an  estate  for  life  only,  the 
remainder  on  his  decease  to  vest  in  his  children  or  issue  gen* 
erally,  according  to  the  directions  of  the  will:   Laws  R.  L, 
c.  182,  sec.  2;  Sutton  v.  MUes,  10  R.  I.  348.     While  this  fUtatt 
in  terms  applies  to  realty,  the  principle  embodied  in  it  haf 
been  extended  to  bequests  of  personal  property  by  the  decit* 
ions  of  the  courts  of  equity  of  that  state.    The  testatrix  in  the 
case  at  bar  could,  if  domiciled  here,  have  created  the  trast  in 
question,  and  suspended  the  absolute  ownership  of  the  priaci^ 
pal  of  the  fund  till  the  death  of  the  survivor  of  the  two  youngest 
grandchildren  living  at  her  death,  and  yet  this  dispomtion 
might  result  in  keeping  the  property  under  the  trust  for  u 
long  a  period  of  years  as  does  the  present  wilL    The  only 
material  difference  in  the  law  of  the  two  states  on  this  subject 
is,  that  in  each  a  different  rule  is  adopted  for  measuring  As 
period  within  which  absolute  ownership  may  lawfully  be  sus* 
pended.    Granting  that  in  most  cases  this  period  might  be 
longer  in  Rhode  Island  than  in  New  York,  have  we  any  right 
for  that  reason  to  declare  the  dispositions  of  this  will  void? 
If  so,  then  a  person  desiring  to  make  a  will  must  not  only  know 
the  law  of  his  domicile,  but  also  the  law  of  every  other  coun- 
try in  which  his  personal  estate  may  happen  to  be  at  his  death, 
and  our  courts  will  become  the  resort  of  dissatisfied  heirs  or 
legatees,  seeking  to  nullify  wills  valid  by  the  laws  of  the  plsce 
where  the  persons  who  made  them  were  domiciled.    The  ques- 
tion is  not  changed  by  the  circumstance  that  the  trustee  and 
the  trust  fund  is  within  our  jurisdiction,  and  all  the  benefi- 
ciaries but  one  are  now  residents  of  this  state.    The  will  wss 
valid  or  not  at  the  moment  of  the  death  of  the  testatriXi  and 
if  it  was  valid  then  it  is  valid  now.    Nothing  that  has  mnee 
transpired  can  change  any  right  which  it  ooolan.    Had  a 
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tnbtoe  been  selected  at  the  plsoe  of  tbe  domieile,  instead  of 
here,  he  would  have  been  entitled  to  receire  the  bonds  firom 
their  cnstodian  in  New  York,  and  onr  oourts  would  have  en- 
forced that  right,  as  they  have  in  at  least  three  of  ihe  case- 
which  will  be  noticed  hereafter.  And  had  the  trustee  afters 
wards  moved  into  this  state  and  brought  the  property  with 
him,  he  could  have  held  it  by  virtue  of  his  original  title  under 
the  will.  It  would  be  pushing  the  doctrine  of  state  policy  too 
far  to  hold  noir»  after  the  trusts  have  been  treated  as  valid  by 
all  concerned  for  twelve  years,  that  they  are  void.  When  an 
iDstniment  affecting  the  title  to  personal  property  valid  in  its 
origin  is  sought  to  be  set  aside  upon  the  ground  that  it  is  in 
•ome  way  contrary  to  the  policy  of  oar  laws,  a  clear  case  must 
be  estabhshed. 

In  a  recent  case  in  this  court|  its  aid  was  sought  to  set  asida 
faoqaests  in  a  will  made  by  a  person  here  to  charitable  and 
beneTolent  corporatiooa  in  another  state*  within  two  months 
prior  to  his  death.  Under  our  statute  of  1848,  providing  for 
the  incorporaticm  of  similar  institutions,  sueh  bequests  were 
prohibited  as  to  sneh  colorations,  and  the  argument  in  sup- 
port of  the  action  waa^  that  to  permit  bequests  made  here  to  the 
fiveign  societiefly  within  two  months,  to  stand  would  be  against 
our  public  policy  on  this  subject;  but  as  it  appeared  that  no 
•ach  restrictions  existed  in  the  state  where  the  legatees  were 
located,  the  bequests  were  held  to  b^  vaUd:  HoUi$  ▼.  Dr^m 
Theological  Seminary,  95  N.  Y.  166.  Judge  Sari,  in  speaking 
far  the  court,  employed  language,  in  discussing  the  question, 
which  Beems  to  be  very  much  in  point:  ^  The  courts  will  not 
soforce  contracts  or  the  payment  of  legacies  which  are  against 
public  policy.  But  it  is  not  always  easy  to  determine  when 
contracts  and  legacies  are  against  public  policy.  Some  cases 
sra  plain,  and  havo  been  settled  by  the  repeated  decisions  of 
the  courts.  Contracts  tending  to  undermino  public  morals,  to 
endanger  the  public  health  or  the  public  safety,  to  prevent 
«>inpetition  at  judicial  sales,  to  improperly  influence  legisla* 
tion  or  the  action  of  public  officers  or  the  administration  of 
JQatice,  and  to  unreasonably  restrain  trade  or  marriage, — all 
these  have  been  condemned  as  against  public  policy.  In  con« 
deoining  such  oontracts,  judges  have  acted  upon  what  they 
deemed  sound  public  policy,  and  have  undoubtedly,  in  some 
Masure  and  in  a  remote  sense,  assumed  legislative  functions. 
It  is  difficult  to  define  and  limit  the  power  thus  to  enforce 
poblic  policy  which  is  not  found  in  the  statute  law,  and  it 
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ihoald  be  exercised  only  in  dear  cases,  and  generally  withia 
limits  already  defined  by  decisions  of  acknowledged  aafchoriiy^ 
based  npon  rules  of  common  law.  There  is  certainly  no  ooca^ 
sion  for  stretching  the  power  so  as  to  apply  it  to  newordonbt-^ 
ful  cases  in  a  state  where  the  legislatare  is  in  session  one  lUri 
of  tho  year,  and  thus  competent  to  indicate  the  public  will  aa 

to  auy  line  of  supposed  public  policy Contracts  which. 

are  held  to  oon^avene  public  policy  are  always  esseutially 
vicious,  or  always  have  evil  tendencies.  They  are  not  8om«i. 
times  valid  and  sometimes  invalid,  but  are  always  invaUd, 
and  the  courts  will  never  tolerate  or  enforce  them/' 

The  learned  judge,  to  fortify  bis  position,  quoted  approf» 
ingly  the  language  of  Judge  Story  in  the  case  of  Vidal  v» 
Oirardj  2  How.  127:  '*  Nor  are  we  at  liberty  to  look  at  general 
considerations  of  the  supposed  public  interests  and  policy  cf 
Pennsylvania  upon  this  subject^  beyond  what  its  oonatltataoa 
and  laws  and  judicial  decisions  make  known  to  us.  The  qme* 
tion,  what  is  the  public  policy  of  a  state,  and  what  is  contrary 
to  it,  if  inquired  into  beyond  these  limits,  will  be  £Mmd  to  be 
one  of  great  vagueness  and  uncertainty,  and  to  involve  diseot* 
sions  which  scarcely  come  within  the  range  of  judicial  do^ 
and  functions,  and  upon  which  men  may,  and  will«  cooi- 
plexionally  differ.'' 

It  is  certain  that  there  is  no  statute  in  thia  atate  thai  in 
terms  condemns  trusts  in  foreign  wills  that  would  be  illqjal  if 
made  here,  and  unless  our  judicial  decisions  furnish  a  role  en 
this  subject,  we  are  left  to  these  uncertain  and  conflicting  iMh 
tions  in  regard  to  public  policy  which  Judge  Btoty  said 
**  scarcely  come  within  the  range  of  judicial  doty  and  fune* 
tions."  It  would  be  diflSoult  to  furnish  a  stronger  illostratua 
of  the  correctness  of  this  remark  than  is  to  be  found  in  the 
very  able  discussion  of  the  question  upon  the  hmb  of  connsel 
in  this  case.  With  commendable  industry  and  loaming  thej 
have  explored  the  whole  field  of  discussicm,  but  the  leadiof 
cases,  supposed  to  have  a  bearing  on  the  question,  an  eited  oa 
both  sides.  The  question  as  to  what  is  publie  poliey,  and 
what  is  contrary  to  it,  is  involved  in  so  much  uncertainty  and 
confusion,  as  it  must  be  from  its  very  nature,  thai  eaoh  aid* 
has  been  able  to  find,  in  the  cases  of  his  opponent,  some  ex* 
pression  of  opinion  favorable  to  his  own  views;  and  jet  it  can 
be  said  that  all  the  cases  cited  from  this  court,  whon  properly 
understood  and  limited,  as  authority  to  the  queationa  actually 
passed  upon,  were  correctly  decided. 
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The  leading  case  relied  upon  by  the  plaintiff  is  Chamberlain 
f.  ChamUrlain^  48  N.  Y.  424.    The  questioa  involved  in  that 
case  was  the  corporate  capacity  of  a  legatee  in  another  state 
to  take  a  charitable  bequest  under  a  will  here;  and  as  it  ap- 
peared that  by  the  law  of  the  state  creating  the  corporation^ 
and  in  which  it  was  located,  that  it  had  power  to  take  bequests 
bj  will,  it  was  held  that  such  bequest  to  it  was  valid.    Judge 
Allen,  in  delivering  the  opinion  of  the  court*  said:  "The  law 
of  the  testator's  domicile  controls  as  to  the  formal  requisites 
eeseotial  to  the  validity  of  the  will,  as  a  means  of  transmitting 
property,  the  capacity  of  the  testator,  and  the  construction  of 
the  instrument    Personal  property  has  no  locality,  and  there- 
fore the  law  of  the  domicile  of  the  owner  governs  its  traiismis- 
iion,dther  by  last  will  and  testament,  or  by  succession  in  case 
of  intestacy.    But  if,  within  the  lex  domieiliij  a  will  has  all 
the  forms  and  requisites  to  pass  the  title  to  personalty,  the 
f alidity  of  the  particular  bequests  will  depend  upon  the  law 
of  the  domicile  of  the  legatee,  and  of  the  government  to  which 
the  fond  is,  by  the  terms  of  the  will,  to  be  transmitted  for  ad- 
ministration, and  the  particular  purposes'indicated  by  the  tea* 
tator.    Whatever  may  be  the  law  of  Pennsylvania,  a  testator 
domiciled  in  that  state  cannot  establish  by  bequests  of  per- 
lonalty  to  citizens  or  corporations  of  this  state  a  charity  in 
trust  to  be  administered  here,  inconsistent  with  the  policy  of 
the  laws  of  this  state.  ....  So  far  as  the  validity  of  bequests 
depends  upon  the  general  law  and  policy  of  the  state,  affecting 
property  and  its  acquisition  generally,  and  relating  to  its  ao- 
cumnlation  and  a  suspension  of  ownership  and  the  power  of 
alienation,  each  state  is  sovereign  as  to  all  property  within  ite 
territory,  whether  real  or  personaL^ 

This  language  is  broad  enough  to  cover  the  plaintiff's  oon^ 
tenticQ.  But  the  point  we  are  now  considering  was  not  in  any 
sense  before  the  court,  and  the  language  of  the  opinion  should 
be  limited  to  the  point  under  discussion  and  which  was  decided. 
When  the  learned  judge  said  that  the  validity  of  a  particular 
bequest  would  depend  upon  the  law  of  the  domicile  of  the 
kgfttee,  he  had  reference  to  the  capacity  of  the  legatee  to  take, 
and  that,  of  course,  depended  upon  the  statutes  of  Pennsyl- 
▼ania.  This  is  entirely  evident  from  what  he  says  in  a  sub> 
sequent  part  of  the  opinion  (p.  436):  *^  No  allusion  has  been 
made  to  the  laws  of  that  state  regulating  or  restraining  the 
accnmulation  of  personal  property,  or  the  suspension  of  the 
ownership  and  power  of  alienation  of  either  real  or  personal 
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there.  The  validity  of  the  proviBion  in  favor  of  this  Bodetj 
depends  npon  its  power  to  take  and  bold  in  the  manner  and 
for  the  purposes  indicated  by  the  testator."  The  power  to  take 
was  no  doubt  governed  by  the  law  of  the  domicile  of  the  lega* 
tee,  as  neither  the  will  nor  the  law  of  the  testator's  domicile 
oould  confer  this  power  npon  a  corporation  of  another  state. 

The  case  of  Maniee  v.  Manieey  43  N.  Y.  387,  also  cited  by 
both  sides,  decides  nothing,  so  far  as  this  qaestion  is  concerned, 
except  that  a  bequest  by  a  citizen  of  this  state  in  a  will  here  to 
Yale  College  was  valid,  it  having  been  shown  that  the  college 
had  capacity  to  take  by  the  laws  of  its  own  state.  By  what 
law  the  validity  of  a  trust  is  to  be  determined  was  not  involved 
in  this  case.  Indeed,  it  was  quite  uncertain  whether,  as  to 
that  bequest,  there  was  any  trust  at  alL  It  was  probably  an 
absolute  gift:  Page  388. 

Despard  v.  ChurchiUy  53  N.  Y.  192,  was  the  case  of  a  disposi- 
tion by  will  in  California  by  a  citizen  of  that  state,  void  under 
the  laws  of  this  state  in  its  material  provisions,  of  personal 
property  actually  within  this  state.  It  was  held  that  the 
validity  of  the  disposition  was  to  be  determined  by  the  law  of 
the  testator's  domicile,  and  the  court  remitted  the  property 
to  California,  to  be  there  administered  in  conformity  with  the 
provisions  of  the  will  of  the  owner. 

The  learned  judge  who  delivered  the  opinion  of  the  court, 
after  making  reference  to  our  statute  against  accumulationBi 
said  that  **as  this  sovereignty  will  not  uphold  a  deviie  or 
bequest  by  one  of  its  citizens  in  oontravention  of  that  policy, 
it  will  not  give  its  direct  aid  to  sustain,  enforce,  or  admin- 
ister here  such  a  devise  or  bequest  made  by  a  citizen  of  an* 
other  sovereignty.''  The  authority  cited  for  this  propositioD 
was  Chamberlain  v.  Chamberlain^  48  N.  Y.  424.  The  leaned 
judge  added:  *^  Yet  it  is  no  part  of  the  policy  of  tbia  stats  to 
interdict  perpetuities  or  accumulations  in  another  state.*  It 
is  quite  significant,  however,  after  what  was  said  about  di- 
rectly aiding  in  carrying  out  such  a  bequest,  that  this  oouit 
remitted  the  property  to  another  state,  there  to  be  devoted  to 
a  trust  which  would  have  been  unlawful  here.  This  oourse 
was  adopted,  not  on  the  ground  of  policy,  but  because  it  was 
always  the  law  in  such  cases  to  remit  personal  estate  to  the 
domicile  of  the  owner,  in  the  exercise  of  a  sound  judicial  dis- 
oretion:  Parsons  v.  Ljfmanj  20  N.  Y.  112;  Harwg  v.  JKdkonit, 
1  Mason,  381--407. 

The  plaintiff's  argument  in  this  case  would  seem,  logieaUy, 
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to  require  the  oourt  to  hold  ia  such  a  case  that  as  to  the  prop* 
ertj  io  tluB  state  the  owner  died  intestate;  but  Judge  Folger 
was  careful  to  state  the  principle  upon  which  the  case  really 
iuroed,  for  after  referring  again  to  his  statement  in  regard  to 
giving  sny  direct  aid  in  carrying  out  here  such  a  bequest^  he 
added:  "And  yet  they  may  not  hold  the  bequest  void  when 
it  is  valid  by  the  law  of  the  state  by  which  the  disposition  of 
the  property  is  to  be  governed/' 

It  18  plain  that  the  question  now  before  us  was  not  inTolyed 
in  these  cases  and  was  not  decided.  The  cases  of  Draper  ▼• 
Hamrd  CoOegey  57  How.  Pr.  269,  Kennedy  ▼.  Town  of  Pal' 
*Mr,  1  Thompb  &  C.  581,  and  IfapM  ▼.  American  Home  Mie^ 
Mmary  Sodeiy^  83  Hun,  360|  in  so  far  as  they  decide  any 
principle  applicable  to  this  qaestion,  rest  upon  the  authority  of 
CA^mJerlatn  v.  Chamberlain^  43  N.  Y.  424. 

It  can  therefore  be  safely  asserted  that  there  is  no  control* 

ling  authority  in  this  state  in  support  of  the  proposition  that 

the  yalidity  of  bequests  in  foreign  wills  may  be  tested  by  some 

other  law  than  that  which  governs  the  will  in  other  respectSi 

<Kr  that  requires  us  to  disregard  the  disposition  made  of  the 

^nd  in  this  case  under  the  law  of  another  state.    The  author^ 

ities  cited  in  support  of  the  defendant,  or  most  of  them  at 

leasts  are  open  to  the  same  criticism  as  those  of  the  plainti£ 

Thej  are  not  wanting  in  strong  and  clear  expressions  in  favor 

of  the  rale  that  the  validity  of  particular  bequests  in  a  will  is 

to  be  determined  by  the  law  of  the  testator's  domicile,  but  in 

many  of  them  the  point  was  not  necessarily  involved,  and  the 

rule  was  stated  or  assumed  as  the  settied  law,  by  way  of  illus* 

tration,  or  for  the  purpose  of  re-enforcing  some  other  principle 

upon  which  the  case  turned:  White  v.  Howardy  46  N.  Y.  144; 

Matter  of  Hughee,  95  N.  Y.  55;  Hobeon  v.  HaU,  95  N.  Y.  588; 

Bascom  v.  Alberteon,  84  N.  Y.  584;  3  Am.  A  Bng.  Bncy.  of  Law, 

633;  Dicey  on  Domicile,  294. 

The  rule,  however,  is  well  settled  in  Massachusetts.  A  eiti- 
len  of  that  state  made  a  bequest  to  a  town  in  New  York  for 
the  benefit  of  the  poor,  which  bequest  would  not  be  valid  if 
made  here,  but  it  was  held  by  the  supreme  oourt  of  that  state, 
upon  full  consideration,  that  the  bequest  was  valid,  and  that 
its  validity  was  to  be  determined  by  the  law  of  the  testator's 
domicile,  and  not  by  the  law  of  New  York,  where  the  trust  was 
to  be  executed.  The  doctrine  of  that  case  has  ever  since  been 
followed  in  that  state:  Fellows  v.  Miner^  119  Mass.  541;  Sohier 
T.  Burr,  127  Mass.  221;  Sewall  v.  Wilmer,  132  Mass.  131.     The 
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•ame  rule  is  laid  down  by  (he  United  States  sapmne  eoni: 
J9ne$  v.  Habersham,  107  U.  8. 174. 

The  courts  of  this  state  have  been  exceedingly  liberal  in 
recognizing  and  enforcing  rights  acquired  under  the  lawi  U 
other  states,  and  even  of  foreign  countries:  T$d  v.  Tut,  138 
N.  Y.  894.    If  there  is  any  one  of  our  statutes  that  may  be 
^aid  to  represent  a  distinct  policy  of  the  state,  it  is  that  rego* 
lating  the  rate  of  interest  on  money.    Usury  is  a  noe  that 
avoids  contracts  into  which  it  enters,  and  subjects  the  party 
receiving  it  to  indictment;  and  yet  it  is  the  settled  law  that  a 
note  made  by  citizens  of  this  state  here,  payable  to  a  eitiMo 
of  anothor  state,  at  a  rate  of  interest  that  would  be  aolawfol 
here,  but  is  lawful  there,  will  be  enforced  by  our  ooortB  in 
favor  of  the  holder  in  another  state,  and  thai,  too,  though  tha 
note  was  payable  here,  it  having  been  given  in  renewal  of  a 
note  upon  which  the  same  parties  were  liable,  made  and  pay- 
able in  the  other  state.    In  such  cases  we  give  effect  to  tha 
foreign  law,  though  contrary  to  our  own,  because  it  is  the  law 
that  governs  the  contract:  Staples  v.  Nott,  128  N.  T.  40S;  86 
Am.  St.  Rep.  480.    A  rule  which  prescribes  that  the  formal 
requisites  and  constructioD  of  a  will,  and  the  testator's  capt- 
city,  are  to  be  determined  by  the  laws  of  one  state,  and  the 
validity  of  his  dispositions  of  personal  property  by  the  lawi 
of  some  other  state  or  country,  would  be  exceedingly  incon- 
venient and  uncertain,  and  no  sound  principle  or  decisive  au- 
thority requires  us  to  sanction  it    All  these  questioDS  shoald 
be  determined  by  the  same  law.    Effect  should  be  given  to  this 
like  every  other  will,  if  that  can  be  done  without  disregarding 
legal  rules,  and  we  think  it  can.    Every  right  that  any  party 
acquired  under  it  by  the  law  of  the  domicile  ought  in  joatioe 
and  by  comity  to  be  respected  here.    That  law  declares  these 
trusts  valid,  and  it  is  binding  upon  us  by  that  comity  which 
which  is  part  of  our  municipal  law.    The  other  view  woold 
not  only  defeat  the  intention  of  the  testatrix,  but  would  be 
contrary  to  justice  and  sound  policy.    Our  statute  relating  to 
the  suspension  of  the  absolute  ownership  of  personal  property 
applies  to  dispositions  made  within  our  own  jurisdiction,  and 
when  it  is  deemed  wise  to  extend  it  to  such  a  case  as  this,  the 
law-making  power,  and  not  the  courts,  should  do  it. 

It  may  be  doubted  whether  the  corporate  powers  conferred 
upon  the  trustee  in  this  case  are  broad  enough  to  authorise  it 
to  execute  a  trust  created  as  this  was:  Laws  186S,  e.  Xi; 
Laws  1868,  e.  60.    But  though  that  questicm  has  oome  in  isr 
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ekknuny  oa  th«  Argomeiit^  it  ii  not  properly  be&r«  Wi  Hut 
11  noi  an  action  to  IremoTC  tiM  tmslet.  There  ii  no  alletaMon 
is  the  oomplaint  that  it  ia  inoompetent  to  aot|  and  no  relief  ia 
ttked  OB  that  gronnd.  There  ia  no  finding  or  requeat  to  find 
oo  that  iobjeot  The  want  of  oorporale  capacity  in  the  imatee 
to  iot  would  not  be  fiatal  to  the  tmat  The  proper  court  would 
not  illofr  the  tmat  to  fail  becauae  the  truatee  ia  diaabled,  but 
would  appoint  a  new  one:  Perry  on  Truats,  4th  ed.,  aea  88. 

While  not  aaaenting  to  all  the  reaaona  ibr  the  deoiaion  con- 
tained in  the  nnmerooa  opiniona  below,  our  conduaion  ia,  that 
the  jodgment  ia  rights  and  ahould  be  affirmed,  with  coata. 


Wnii^Binji  JMAnrar  Paapinnmi:  8m  Lamrtne^s  Bdate^  196  Vk  8t 
Vi;  90  Am.  81  R«p.  9S(K  aiid  molU^  with  eaaes  ooUooted;  Banmm  t.  Bat* 
■n,  se  Md.  119|  90  AiB.  Dm.  98^  Mid  •xtradad  note. 

Wnu^Tioaia  la — Soica  Lbcai^  Ormaa  lUiWaku  —Whore  Ihoto  le 
t  dtriM  of  property  in  imit^  and  Mmo  of  tho  tmiti  ero  ToUd  and  othon  ore 
Mt;  tto  praperlj  TMto  in  tiio  trastoM,  tho  logol  Mtoto  to  bo  nppliod  to  tho 
nM  truU  only:  QremBr.  €htme,  126N.  T.  506;  91  Am.  81  B^.  74S^  and 
Mt»;  botoM  MtfMT.  Orten,  190  N.  T.  99;  midi,  ^  487. 

FmoKAi,  Faoraarr— DnrrBDuncH— Law  er  PLioa.— The  pononol 
pnp^  of  a  dooodont  pOMM  and  ia  to  bo  diatribatod  aooordiag  to  tho  law  of 
tin  eooatvj  whora  bo  waa  domioilod  at  tho  time  of  tho  death:  Tommm  t.  Dmr» 
^ S  Mel  962;  77  Am.  Deo.  179,  and  note;  Wkeeterr.  EoOi,  19  Toz.  999; 
70  A1B.D00.  999»  and  note;  extended  note  to  Maniffomer^  t.  Jf  ffBtw,  49  Am. 
Bm^  918;  note  t»  Brffm  t.  ifoon^  19  Am.  Deo.  949;  Nettam  t.  PoMor,  90 
I.  J.  L  921 

Wme— Law  or  TnrA9oa%  Doioonji  la  QeTHivnra  BaqirBRa  —Tho 
kvet  dM  toatotor'a  domieOo  at  the  time  of  hia  doMMO,  in  oaM  of  a  bofneal^ 
lovwni  tho  Talidity  of  oMh  beqoMtt  Ford  t.  JTord;  70  Wia.  19;  9  Am.  81 
B•^  117,  and  nofco  149. 

Wnu^  TALmmr  er — Br  Wsa*  Law  GomarsD.  —  Tho  Taliditj  of  a  will 
■atl  bo  dotonainod  by  tho  Unra  of  tho  atata  in  whkh  it  WM  madoi  ArO^ 
iBa  (r«Mni^  T.  iioma;  82  Iow%  90;  92  Am.  Baa  879^  and  note,  fbvthe 
bivfofmfaig  the  intorprotatioB  and  validly  of  foreign  wUli^  om  Oflman  t. 

8ihM^.a9  Mow  199;  99  Am.  Boo.  eCS;  and  note;  OtrHgm  r.  Jmm.  14  CU. 
Ill 
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PkOFLI  9.  FOBMMA. 

-SvuBMii-^TBB  ■nnMOi  OVA  CJteioiuiiHrfc 
liihad  pfiNM  /oofe  by  eridtMe  ttnding  W  ■how  that  U  liiMiHtd 
MM  M  MMh,  Mid  ^  th«  fMt  tiiAl  tXL  tho  witatMM  ifMik  if  11 «  « 
oorporatioa* 

CtoMsriTDTnurAL  Law.  —  OoBfOBimm  orgaolied  cr  ddbf  ^ttt^t 
the  UwB  of  tfak  ttKtt  forlifouwiiraaeoaMabi<^tt|y«ad«th* 
and  ooQtrol  of  tho  legitlaturt^  aod  tho  UfiaUtaro  bu  tho  mum  p»' 
wd  anthority  to  ragnlato  tho  ooadsot  of  thoir  ofeiiti  m  it  hostifm** 
Kate  the  oorporationi  thomeolTOi. 

OwsmnrnoMAL  Law.  ^SrATcta  Hakoio  fir  OuamraKiimtmAAnrt  rf  i 
life  inenranoe  oompoay  to  pay  a  rebate  to  induoe  a  penon  to 
inenraooe  in  a  oompany  is  ooostitattoiialy  and  maj  be  enfovoad 
the  agent  of  a  foreign  inanranoe  oompany  doing  bnaJneni  in  thia 


W.  Henry  DavU^  for  tho  appellant. 
Oearge  A.  Benton^  tor  the  leapondent. 

Babl,  C.  J.  In  1889,  the  defendant  was  the  agent  at 
Rochester  of  the  National  Life  Insurance  Company  of  Moot- 
pelier,  Vermont,  a  corporation  organised  ander  the  laws  of 
that  state  and  doing  bnsiness  in  this  state.  He  was  indicted, 
tried,  and  convicted  ander  the  act,  chapter  S8S  of  the  Laws  of 
1889,  for  paying  and  allowing  to  one  Grayes,  as  an  indoor 
ment  to  him  to  insure  his  life  in  that  company  for  three  thoB- 
sand  dollars,  a  rebate  of  fifteen  per  cent  on  the  first  jeer's 
premium.  The  defendant  assails  the  judgment  of  oonnetioa 
upon  various  grounds. 

He  was  indicted  on  the  thirtieth  day  of  October,  1890^  and 
the  indictment  alleges  the  commission  of  tho  offense  on  tho 
twenty-sixth  day  of  October,  1890.  The  proof  showed  the 
oommission  of  the  offense  to  have  been  about  one  year  earlier, 
and  his  counsel  now  claims  that  there  was  a  fatal  variance 
between  the  time  alleged  in  the  indictment  and  that  sbowa 
by  the  proofl  It  does  not  appear  by  the  record  that  this  rmn^ 
ance  was  in  any  way  called  to  the  attention  of  the  court  apoo 
the  trial,  and  the  record  contains  no  exception  presonting  the 
point  for  our  consideration.  If  objection  on  this  ground  had 
been  made  at  the  trial,  the  court  could  have  allowed  an  amend- 
ment of  the  indictment  under  section  293  of  the  Code  of  Criflft> 
inal  Procedure:  People  y.  Johnecn^  104  N.  Y.  21S;  Aogile  t. 
Jackeon,  111  N.  Y.  362. 

The  indictment  alleges  that  the  Vermont  companj  was  a 
corporation  organized  under  the  laws  of  that  state,  and  it  is 
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oUimad  tlut  no  pioof  WM  giviM  apon  fha  Mai  ihowiaf  its 
doipor^to  ezistenoe.  No  snob  objection  wm  mado  at  tha  trials 
ind  ibare  is  no  axoeptioa  praaanting  that  point  for  oor  oon* 
sidoratioa.  If  objeotion  had  bean  madei  the  diatriot  attorney 
might  haye  furniahed  the  teohnioal  proof  required  to  eatabliah 
the  inoorporation  of  the  oompanj.  Bat  we  agree  with  the 
oourt  below  that  there  was  euffioient  eyidenoe  that  the  Ver- 
meat  inBoranoe  oompany  waa  a  corporation  authorized  to  carry 
OQ  the  buaineaa  of  insaranoe.  If  it  waa  not,  it  could  not,  un- 
der the  laws  of  thia  state,  have  transacted  businesa  here.  It 
^)p6ared  in  the  evidence  that  it  waa  transacting  bosineaa  here; 
that  the  de&ndant  represented  it»  and  held  it  out  aa  a  corpo- 
ntioQ.  It  waa  spoken  of  by  the  witnesses  as  such,  and  the 
polioj  which  was  issued  to  Qraves  waa  indorsed  by  the  defend* 
ant  as  ^*  General  Agent  of  the  National  Idle  Insurance  Com- 
paDj  of  Vermont.''  In  the  absence  of  objection,  such  evidence 
was  Bttfficient;  and  so  we  think  the  objection  waa  not  well 
taken. 

The  main  point,  however,  upon  which  the  learned  counsel 
ibr  the  de&ndant  relies  here  is,  that  the  act  making  it  a  erim* 
iaal  offense  for  him  to  pay  a  rebate  to  induce  any  peraon  to 
edbet  insurance  in  the  company  was  unconstitutional,  on  tha 
ground  that  it  arbitrarily  and  unjustly  abridged  his  natural 
rights  and  personal  liberty  in  the  conduct  of  his  business. 
He  claims  that  the  act  has  no  relation  to  the  public  safety 
or  welfare,  and  hence  that  it  could  not  be  enacted  under  the 
polios  power  which  the  state,  through  its  legislattare,  can  exer» 
oise.  Life  insurance  companies  perform  very  important  funo» 
tions  in  modern  society.  They  operate  in  all  parts  of  the 
•tats,  and  a  very  large  number  of  people  are  interested  in 
them.  They  are  resorted  to  for  the  purpose  of  making  pro- 
visions for  familiea  and  dependents  after  the  death  of  tbe  in* 
eured,  and  for  that  purpose  many  persons  Invest  in  them  the 
aocumulations  of  their  labor  and  their  thrift  The  nature 
of  insurance  contracta  is  such  that  each  person  effecting  insur* 
aooe  cannot  thoroughly  protect  himself.  He  is  not  competent 
to  inveatigate  the  condition  and  solvency  of  the  company  in 
which  he  inures,  and  his  contracts  may  run  through  many 
years,  and  mature  only,  aa  a  rule,  at  his  death.  Under  such 
circumstances,  it  is  compet^it  for  the  legislature,  in  the  inter* 
est  of  the  people  and  to  promote  the  general  welfare,  to  regu* 
late  insurance  companies  and  the  inanagement  of  their  affairs, 
and  to  provide  by  law  for  that  protection  to  policy-holdeia 
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whUh  ilMj  ooold  nol  ieenn  fiur  tliaiiiBelyai.  Uodflr  midi  ooii- 
ditioDi,  there  ihould  be  a  wide  range  of  legiilatife  poverto 
promote  the  poblie  welfare  in  the  exercaee  of  the  pdlioe  power, 
and  the  true  boandaries  of  that  power  it  would  be  difiBcalt,  in 
Buch  a  case,  to  prescribe.  We  hare  no  occasion  now  to  ^ftafy 
to  what  extent  it  may  reach,  or  in  any  way  to  plaee  apon  it 
its  proper  limitations,  because,  in  order  to  justify  the  set  ia 
question,  it  is  not  necessary  to  resort  to  that  power. 

The  business  of  life  insurance  in  this  state  is  msinly  e8^ 
ried  on  by  insurance  companies  authorised  by  law,  and  minate 
provisions  are  made  regulating  their  inoorporatioa  and  tbflir 
business;  and  a  department  of  the  state  government  has  bean 
constituted  to  supervise  them.  The  corporations  organised 
under  the  laws  of  this  state  for  life  insurance  are  absdotelj 
under  the  direction  and  control  of  the  legislataie.  It  may 
specify  how  and  on  what  terms  they  may  do  bnaiDesB,  and 
enact  laws  regulating  their  conduct  and  tiie  conduct  of  their 
agents,  for  their  protection  and  the  protection  of  their  polief- 
holders,  and  enforce  obedience  to  such  laws  by  such  penaltiee^ 
forfeitures,  and  punishments  as  it  may,  within  oonstttutieoai 
limits,  prescribe.  As  all  these  corporations  must  act  through 
agents,  it  has  the  same  power  and  authority  to  regulate  the 
conduct  of  their  agents  as  it  has  to  regulate  the  corporations 
themselves.  It  would  be  quite  preposterous  to  say  that  the 
legislature  could,  in  the  exercise  of  its  legitimate  aotiioritj, 
regulate  these  corporations  and  prescribe  the  terms  under 
which  they  may  exist  and  do  business,  and  yet  ooold  not,  bjr 
similar  laws,  regulate  and  control  the conduotof  their  ageola 
When  these  corporations  seek  the  benefits  and  privileges  of 
the  laws  creating  and  authorizing  them,  they  must  eonfiirm 
to  the  laws  enacted  for  their  conduct,  and  if  they  are  unwill- 
ing to  do  so,  they  must  go  out  of  existence.  80^  too^  sU 
persons  who  seek  to  act  as  agents  of  such  corporations  most 
conform  to  the  laws  regulating  the  business  <^  such  eorpoiip 
tions  or  cease  to  act  for  them. 

We  have  not  here  the  question  as  to  what  a  private  indi* 
vidual  may  do  in  the  conduct  of  his  private  business,  but  the 
question  here  is  as  to  the  power  of  the  legislature  over  corpo- 
rations and  their  agents.  The  power  exercised  over  these  in* 
surance  companies  and  their  agents  is  similar  to  that  exereised 
by  the  legislature  over  banks  and  railway  oorporatioQs;  and 
it  has  never  been  doubted  that  such  power  exists,  and  the 
legislative  power  to  regulate  them  and  their  agents  in  the 
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minatast  particular  in  tho  intoroft  of  Um  public  hat  never 
bMD  qoestioaad. 

The  &ot  that  this  oompany  was  a  foreign  soirporation  san 
make  no  difference.  When  it  comes  into  this  state  bj  oomity 
to  do  its  business  here  through  its  agents,  it  must  obey  our 
laws  and  conform  to  our  public  policy,  and  if  they  are  unwiU- 
ing  to  do  80|  they  must  keep  out  of  the  state. 

We  may  not  be  able  to  perceive  the  purpose  or  the  wisdom 
ofthiaact.  It  is  sufficient  that  we  perceive  the  legislative 
vQl  in  the  act,  and  we  need  not  speculate  as  to  the  policy 
which  prompted  it. 

So  we  think  there  is  no  doubt  that  the  aot  is  oonstitutional^ 
and  the  judgment  should  be  afiEurmed. 


OoifosAnoHS  —  XTiDnras  or  BzisnnioB.  —  The  aiwporAto 
«f  a  eompaoy  it  aot  admitted  from  the  fact  that  one  dealing  with  it  hae,  in  a 
«»tract  with  the  oompanj,  designated  it  bj  a  name  appropriate  to  a  eorpo!> 
nil  body,  nnleea  it  is  dietinotly  stated  is  the  oontraet  that  it  ie  an  inoorporated 
•ompeay:  HoOowag  t.  MemphU  €te.  R.  B,  Ox,  SS-Tex.  4S5s  76  Am.  Dea  68^ 
aad  nole;  Clark  t.  Jom$t  S7  Ala.  474.  When,  in  an  aetion  bj  a  eorporatioi^ 
tht  plea  of  mtl  M  oorporation  ie  properly  interpoeed»  the  plaintiff  mnsi 
pTOfe  iti  eorporate  ezietenoe^  either  bj  its  artidee  of  inoorporation  er  ehar* 
ter,  or  1^  aome  admimioD  on  the  pert  of  the  defendant^  er  1^  showing  a  stale 
of  fMti  whieh  will  operate  as  an  estoppel!  Seklom  t.  Moulgommrf  Tnd$  Cbu^ 
87  AU.  411;  IS  Am.  St.  Bep.  51,  and  note. 

f^omaH  OoBToaAiioMs— OoMTSOL  sr  SrikSB  ni  WmoB  Donro  Busunsa 
— TWo  is  an  implied  oondition,  bolh  as  to  domestio  and  foreign  oorporation% 
that  tiioy  wiU  be  sabjeet  to  snob  reasonable  regalations  with  regard  to  their 
buboM  ai  the  legislature  may  preeoribe,  and  whioh  do  not  interfere  with  the 
nbitaatial  priTUegee  granted  by  the  statsi  Oommommakk  t.  Nm  Farl  ste 
iLS.Cb.»189  Pa.  St.  468)  IS  Am.  81  Rep.  784^  endnote)  Ait  ITy  Cb.v. 
^Mi;  SI  K.  J.  L.  631;  86  Am.  Dea  286^  and  note)  extended  note  to  iToOkle 
V.  ifssl^  81  Asa  Bep.  67. 


VviTHD  Statbs  National  Bank  v.  Ewino. 
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RiQQtuBLa  ImrBOifxim.  —  A  Non  Aoquibsd  as  SsouaiTi  loa  ▲  Paa» 
msmo  Dssrr  is  open  to  the  defense  that  U  was  made  for  one  pnrpoee 
asd  had  been  seed  for  saothsr. 

NiooniHi  lastaviuBis.  —  IvDOBssMnT  Mads  pob  m  AoooKiioDATioa 
09  mm  Makib,  urov  his  Bxraiss  AssvaAHOS  tliat  the  instmment 
wonld  bo  negotiated  only  in  another  state,  oannot  be  enf  oroed  against  the 
isdocser,  if^  oontrary  to  the  sgreemeot^  it  is  negotiated  in  this  stats  to 
ens  who  has  not  parted  with  anything,  nor  made  any  new  agreement  ia 
reiianoe  npon  it^  and  w1m>  reoeired  it  merely  as  additional  seoniity  te 
as  antecedent  debt. 
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KaooTiABLi  iNflTBUMSHTi.^  Parol  EnDivoi  ■  ADinvau  to  PBOfi 
that  aa  indonenMnt  wm  mad*  upon  tbe  egprwi  agrwBnmit  Ihil  Ihi  mIi 
iadoraad  ahoidd  ba  nefotiaUd  at  a  apeoifiad  plaoa  caly; 

Ben.  L.  Fairchildf  for  the  appellant. 

John  Noiman^  for  tlia  respondent. 

Finch,  J.  The  note  laed  upon  was  made  hj  Madden  sad 
indorsed  by  Ewing  for  the  acoommodation  of  the  maker,  and 
by  him  was  transferred  to  the  plaintiff  as  added  secorityapon 
a  precedent  debt  The  bolder  parted  with  nothing  upon  r^ 
ceiving  it,  surrendered  no  right  and  no  security,  and  made 
no  new  agreement  in  reliance  upon  it.  In  its  hands,  it  was 
therefore  open  to  the  defense  that,  made  for  one  purposs,  it 
had  been  used  for  another,  and  that  its  diversion  had  serrod 
to  discharge  the  indorser. 

The  trial  court  held  that  no  such  legal  diyersion  had  been 
established,  and  the  contention  here  is,  that  the  evidence  on 
that  subject  should  have  been  submitted  to  the  joiy  as  r^ 
quested  by  the  defendant. 

The  indorser  testified  that  he  gave  his  name  upon  the  ex* 
press  assurance  of  the  maker  that  the  note  would  be  negotiated 
in  Louisville,  Kentucky,  in  answer  to  the  indoraer's  oligeotioQ 
that  he  did  not  wish  to  put  his  name  to  paper  which  might  bt 
sued  in  New  York.  He  added:  ^I  finally  made  the  indorse- 
ment on  his  assurance,  and  relying  upon  it,  that  the  note  would 
be  negotiated  in  Louisville,  and  that  he  would  meet  it  at 
maturity."  There  is  no  contradiction  of  this  evidence,  unlesi 
it  be  in  the  silence  of  the  written  contemporaneous  meme- 
randum  which  provided  some  security  for  the  indorser.  If 
that  raised  a  question  of  fact  as  to  the  existence  of  the  agree- 
ment, it  should  have  been  decided  by  the  jury. 

The  answer  made  by  the  general  term  is,  in  substance,  that 
the  writing  contained  no  restriction  upon  the  use  of  the  note, 
and  the  parol  proof  showed  only  a  remark  by  tiie  maker  as  to 
its  intended  use,  which  did  not  amount  to  a  restriction;  that 
if  negotiated  in  Louisville  the  indorser  could  and  would  have 
been  sued  in  New  York;  and  the  place  of  discount  was  imma- 
terial. But  we  held  in  Benjamin  ▼.  Rogen,  126  N.  Y.  70,  that 
the  surety  has  the  right  to  impose  any  limit  he  may  ehooea 
upon  his  liability,  and  that  "  he  may  always  fix  the  precise 
terms  upon  which  he  is  willing  to  become  a  surety,  whether 
those  terms  seem  to  be  material  or  immaterial."  The  restric- 
tion here  does  not  seem  to  be  material,  and  yet  may  have  been 
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ao  in  the  mind  of  the  iDdorseri  and  for  reasonfl  suffioient  ta 
him.  He  swears  that  be  lent  bis  name  upon  condition  that 
the  note  should  be  negotiated  in  Louisville.  If  his  testimony^ 
read  in  connection  with  the  writing,  left  possible  the  inference 
that  no  restriction  was  intended,  the  inference  was  one  of  fact, 
and  not  of  law,  and  sbould  have  been  left  to  the  judgment  of 
the  jury. 

The  judgment  shonld  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  the  event       

KaoonAaui  lasntVMBm— Pabol  JBniKmoB  or  AflBUfum  oohcbui- 
ua —Proof  of  an  orml  asroonMnt  made  «fe  tho  tim«  a  note  ia  signod  by  on* 
Mnmfy,  that  he  ahall  aet  ba  liabk  tluraoii,  ia  admiadUa  to  ahow  want  of 
MBudentioo  for  tba  pronuM  flMda  in  tba  nota^  and  that  it  waa  ngnad  aa  an 
iseommodatioa  ta  tha  payao  tharaini  KmUnkaimp  t.  Or^t  71  Mioh.  875;  Ifr 
An.  St  BepL  288;  and  note.  Oral  aridanaa  ii  admiaaiUa  to  rary  tha  prima 
/hflfe  Aet  af  a  Uank  iadoraamant  by  ihowing  anafraamaat  mada  at  tba  tima 
«f  tha  indofaaaaant}  and  anah  agraaoMnt,  whan  ahewn,  will  bo  traatad  aa  if 
writtin  ovar  tba  indoraar'a  ngnatafat  Perkku  t.  OaffiN,  11  Oonn.  21S;  Se 
ia.  Dm.  W;  and  aota  Paral  avidanoa  is  adaianblab  in  an  aetiam  on  a 
pMBiMMfy  naSib  ta  abaw  thai  it  waa  dattvaied  an  oanditian  that  tha  plaintiff 
ihiald  latea  ift  ta  tha  dafaadaat  an  a  awtain  day  tf  daaMndadi  tba  it  waa 

11«.  8t  Biffw  Ul.  and 
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UmnLAKOB^Aoanaan,  — Baath  Oaitsbd  bt  Asbizia  ob  Bphwuiw^ 
dvtt  to  th«  aooldeiitel  and  anoonsoioiii  inhalatioii  of  pirboBij  %M  nttHkm 
dmdly  gat  in  a  well  is  a  death  by  estanialv  Yklonl^  aod  mMmM 
waam,  within  tha  nieaiiiiig  of  aa  ioaonuMa  poU^  proridJaff  that  thaia> 
Muranoa  ahall  not  extend  to  death  eanaed  '*  by  inlialing  gaa." 

ImrAAH(»^AoaEDxirE.^A  Ooitditiox  aoadir  **1sbalmswm  m  Qm" 
in  an  aocident  inraranoe  polioy  ie  naed  io  designate  the  ooounen  wmt  d 
gas  in  dentistry  and  surgery,  and  oontamplates  a  iralnalsry  and  la. 
tolligent  aet  on  the  part  of  the  insured,  and  not  an  infolulBiy  sni 
nnoonseions  aot»  as  tho  inhalstion  ef  a  deadly  gM  thai  baa  naapestd^ir 
aibonmnlated  in  a  wdL 

iMtuBAiioi  —  AcxsDsn  —  BrxDnraa.  —  Where  aettter  tha  iaaniw^  by4s«B 
nor  the  applioation  of  tha  Insorad  is  attaohad  io  bis  peliij  of  aoiitel 
faisnranoe^  as  reqnired  by  statute^  tb^  aio  not  admlMibis  In  ofilsBSsii 
of  the 


D.  /.  BM  and  O.  O.  Ilomptm^  for  the  appdlaaL 

ChaHei  H.  NoyeB,  WiUiam  B.  Bie9,  W.D.OimM^g^RBmm^ 
«iid  CharUi  W.  SUme^  for  ih«  appellee. 

Stkbbbtt,  J.  The  undisputed  foots,  upon  wbieli  the  J117 
in  this  case  was  instructed  to  find  for  the  plaintiif  the  foD 
amount  of  his  claim,  are  briefly  as  follows: — 

On  June  4, 1889,  the  plaintiff's  intestate,  John  W.  Moon, 
received  and  paid  for  the  policy  of  insnranoe  on  which  this 
enit  was  brought,  a  copy  of  which  will  be  fotuid  in  the  record. 
Returning  to  hie  boarding-house  the  same  evening,  be  infonned 
his  landlady  that  he  had  had  no  dinner,  and  requested  that 
his  supper  be  prepared.    He  then  went  to  the  well  In  the 
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jird  far  a  drink,  and  finding  that  the  pump  required  primiug 
with  water,  be  remarked  that  he  would  fix  it»  io  aa  to  obviate 
that  difficoltjr  in  the  future.  After  procuring  a  hatchet,  and 
remofing  planka  from  the  opening  at  the  top,  he  deeeended 
into  the  dug-out  portion  of  the  well,  which  waa  four  or  five 
feet  wide  and  only  ten  or  twelve  feet  deep,  for  the  purpose  of 
clodng  a  email  opening  in  the  iron  pipe,  about  midway  down. 
A  few  minutee  later,  hie  lifeless  remains  were  found  at  the 
bottom  of  the  welL  He  died  from  asphyxia  or  suffocation,  due 
to  the  accidental  and  unconscious  inhalation  of  carbonic-acid 
or  other  deadly  gas  that  had  unexpectedly  accumulated  in 
the  dug-out  portion  of  the  shallow  welL 

The  well,  with  which  deceased  was  fomiliar,  and  in  which 

he  had  been  shortly  before,  was  one  of  those  known  as  a 

^'driyen  well,"  made  by  driving  an  iron  pipe  into  the  ground 

to  the  depth,  in  this  case,  of  about  forty  feet    For  the  distance 

of  about  ten  or  twelve  feet  from  the  top^  the  earth  around  the 

iroQ  pipe  was  dug  out  so  as  to  form,  as  above  stated,  an  open 

well,  of  about  four  or  five  feet  in  diameter,  in  which  there  waa 

little  or  no  water.    The  top  of  the  well  was  covered  with  plank. 

The  deceased  was  a  strong,  healthy  man.    His  sudden  and 

wholly  unexpected  death,  under  the  ciroumstances  above 

stated,  and  within  a  few  hours  after  he  had  procured  the 

poliey  of  insurance,  undoubtedly  resulted  from  external,  vio* 

lent)  and  accidental  injuries  or  means,  and  without  any  con* 

idous  or  voluntary  act  on  his  part    There  was  no  evidencOi 

nor  was  it  even  suggested,  that  he  had  committed  suicide,  or 

that  he  was  wanting  in  reasonable  care,  or  that  he  voluntarily 

exposed  himself  to  danger.    In  describing  the  condition  in 

which  he  found  the  body  of  deceased,  the  physician  who  made 

the  po9t*morUm  examination  testified:  **  The  general  surface 

of  the  body  was  of  a  livid  bluish  color.    The  lips  and  tongue 

were  blue.    The  right  side  of  the  head  was  partially  distended 

with  dark  blood;  the  left  side  was  nearly  empty.    The  lungs 

contained  more  blood  than  they  would  under  different  cir- 

eumstances;  they  were  somewhat  congested.    The  pulmonary 

arteries  were  distended  with  blood.    The  liver  was  slightly  con« 

geeted,  and  also  the  kidneys;  there  was,  however,  no  disease 

<^the  kidneys,  no  disease  of  any  of  the  internal  organs.  •  .  •  • 

ffis  death  was  caused  by  asphyxia,  due  to  the  inhalation  of 

gM." 

If  the  latter  undisputed  and  undoubtedly  correct  oonclusion 
of  &ct  needed  any  confirmation,  it  may  be  found  in  the  testi- 
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monj  M  to  the  effect  of  the  same  aoxione  gai  oa  thoie  who 
weot  to  the  relief  of  the  deGoaeedi  and  aasiated  in  lemofinf 
hie  remains  from  the  welL  It  shows  how  narrowlj  thej  »- 
eaped^  similar  violent  and  accidental  death. 

The  notice  and  proofs  of  death  were  fxHl  and  eompleta 
Their  sufficiency  was  not  even  questioned. 

In  view  of  the  undisputed  facts,  of  which  the  above  it  as 
outline,  the  learned  president  of  the  common  pless  refdaed  to 
affirm  defendant's  pointo  for  charge,  some  of  which  sie  pndi* 
cated  of  the  foregoing  facts,  and  instructed  the  jniy  that  apca 
the  undisputed  facts  before  them  the  plaintiff  was  entitled  to 
recover,  and  there  was  accordingly  a  verdict  and  judgment  in 
his  favor.  This  action  of  the  court  in  refusing  de&adsnVi 
points,  and  instructing  the  jury  in  plaintiff's  favor,  an  the 
subjects  of  complaint  in  the  several  specifications  of  error. 

The  first  and  main  point  was  as  follows:  '*  The  daose  in 
the  policy  of  insurance  sued  on,  to  wit,  ^  This  insurance  ahall 
not  cover  •  •  .  •  death  or  injury  resulting  from  or  attribn- 
table  partially  or  wholly  to  •  •  •  •  inhalation  of  gsa,'  sfK 
plies  to  the  case  of  death  resulting  from  asphyxia  eaosed  hj 
inhaling  gas  aocumulated  at  the  bottom  of  the  weU." 

This,  in  connection  with  the  remaining  seven  pointy  wai 
rightly  refused.  According  to  the  undisputed  facts  abofe  re- 
forred  to,  the  death  of  the  insured  was  caused  by  extemtl,  vio- 
lent, and  accidental  means,  and  without  any  oonsclous  or 
voluntary  act  on  his  part.  No  one  knowing,  as  be  did,lfas 
shallowness  of  the  dug«out  portion  of  the  well  would  ever  soi! 
pect  the  presence  of  noxious  gas  therein.  Doubtless,  he  never 
for  a  moment  contemplated  the  slightest  danger.  His  death 
was  purely  accidental;  quite  as  much  so  as  if  he  had  been  sod* 
denly  and  unexpectedly  ingulfed  in  water,  and  drowned.  The 
deadly  but  invisible  gas  by  which  he  was  anconsoioasly  sad 
accidentally  enveloped  was  undoubtedly  the  external  and  vii^ 
lent  cause  of  his  injury  and  death.  According  to  the  pbjii* 
cian's  testimony,  above  quoted,  its  violent  effect  upon  the  vital 
organs  of  the  deceased  was  plainly  visible  at  the  time  of  tha 
poBt'morUm  examination. 

As  was  well  said  in  PatU  v.  Trawlen  Ing.  Co^  112  K.  T.  47l| 
8  Am.  St.  Rep.  768,  which  in  principle  rules  this  oaae:  '^  As  te 
the  point  raised  by  the  appellant,  that  the  death  was  ool 
oaused  by  external  and  violent  means  within  the  meaning  ef 
tiie  policy,  we  think  it  a  sufficient  answer  that  tha  gaa  in  the 
atmosphere,  as  an  external  cause,  was  a  violent  agenctft  in  ths 
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mm  that  it  worked  upon  tho  intattate  so  as  to  oaose  hit  death. 
That  a  death  ia  the  reeult  of  aoddent,  or  is  uunatoral,  importa 
UL  aztemal  and  tiolent  agenojnu  the  cause.''  In  that  eaae, 
Am  pdiej  on  wlilch  rait  was  brought  proyided  that  the  inaur- 
Bxm  should  not  extend  to  death  caused  **  hj  inhaling  gas." 
It  appeared  that  the  insured  was  found  dead  in  bed.  Gas  had 
fieaped  io  the  room,  and  death  was  caused  bj  breathing  the 
atmosphere  of  the  room  filled  with  gaa.  It  waa  held  that  death 
WIS  not  caused  by  the  inhaling  of  gas,  within  the  meaning  of 
the  policy.  The  company  relied  upon  the  same  narrow  and 
technical  defense  that  is  made  by  the  defendant  in  this  case. 
Io  an  able  opinion  reported  in  46  Hun,  813,  the  learned  judge 
of  the  general  term,  whose  judgment  was  afterwards  affirmed 
by  the  court  of  appeals,  said,  inter  ndia:  ^  Was  the  death  of 
the  intestate  caused  by  or  through  *  external,  violent,  and  ac- 
cidental means,' within  the  language  of  the  policy?  •  .  •  •  We 
flhould  say  the  death  was  due  to  external  and  violent  means 

as  clearly  as  drowning The  cause  of  death  came  from 

outside,  as  surely  as  would  a  rifle-ball,  or  water  in  the  case  of 
drowning.  The  escape  of  gas  into  the  room  was  violent,  in 
the  same  sense  that  would  be  the  flow  of  water  into  a  wrecked 
vessel.  In  either  case,  the  external  means  constitute  the  cause 
which  produces  death.  It  is  a  violent  death,  produced  by  an 
external  power,  not  natural.  Some  poisons,  such  as  opium 
and  chloral,  produce  no  violent  action  on  the  human  system. 
The  man  who  descends  into  a  well  of  carbonic-acid  gas  is 
killed  with  no  greater  violence,  perhaps,  than  was  the  intes- 
tate. Yet  in  all  these  cases,  the  result  would  be  called  a  vio- 
lent death.  ....  We  also  think  the  words  ^  inhaling  of  gaa/ 
were  used  to  designate  those  common  uses  of  gas  in  dentistry, 

surgery,  etc Evidently  an  exception  from  death  caused 

bj  a  surgical  operation  was  not  broad  enough  to  include  the 
use  of  anieathetics  preparatory  to  the  operation.  It  contem- 
plated a  voluntary  and  intelligent  act  by  the  assured,  not  an 
involuntary  and  unconscious  acf 

On  this  question,  the  court  of  appeals,  In  affirming  the  de- 
cision of  the  general  term,  said:  ''A  careful  consideration  of 
this  instrument,  and  of  the  scope  and  design  of  its  provisions, 
leads  us  to  the  conclusion  thai  the  appellant  must  fail  in  its  con- 
tention  In  expressing  its  intention  not  to  be  liable  for 

death  from  ^inhaling  of  gas,'  the  company  can  only  be  under- 
stood to  mean  a  voluntary  and  intelligent  act  by  the  insured, 
and  not  an  involuntary  and  unconscious  act     Read  in  that 
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senae^  and  in  the  light  of  the  context,  iheee  words  mint  be  in- 
terpreted  as  having  reference  to  medical  or  sui^cal  tnatmenl^ 
in  which,  es  vi  termini^  would  be  incladed  the  dentist's  work, 
or  to  a  suicidal  purpose.  Of  course  the  deceased  must  havo^ 
in  a  certain  sense,  inhaled  gas;  but  in  view  of  the  finding  that 
the  death  was  caused  by  accidental  means,  the  proper  meaning 
of  the  words  compels,  as  does  the  logic  of  the  thing,  the  odd* 
elusion  that  there  was  not  that  voluntary  or  oonscious  act 
necessarily  involved  in  the  process  of  inhaling.  An  accident 
is  the  happening  of  an  event  without  the  aid  and  the  design 

of  the  person,  and  which  is  unforeseen To  inhale  gas 

requires  an  act  of  volition  on  the  person's  part  before  the  dan- 
ger is  incurred.  Poison  may  be  taken  by  mistake,  ct  poison- 
ous substances  may  be  inadvertently  touched;  but  whatever 
the  motive  of  the  insured,  his  act  precedes  either  fact  •  •  •  . 
If  the  policy  had  said  that  it  was  not  to  extend  to  any  death 
caused  wholly  or  in  part  by  gas,  it  would  have  expressed  pre- 
cisely what  tiie  appellant  now  says  is  meant  by  the  present 
phrase,  and  there  could  have  been  no  room  for  doubt  or  mis- 
take. Policies  of  insurance  are  to  be  liberally  construed,  and, 
as  in  all  contracts,  conditions  are  to  be  construed  stricUy 
against  those  for  whose  benefit  they  are  reserved.'' 

The  principles  so  well  stated  and  enforced  in  the  cases 
above  cited  were  afterwards  approvingly  considered  in  Boom 
V.  United  States  etc.  Aaeoeiationj  123  N.  Y.  804;  20  Am.  St  Bep. 
748.  In  further  support  of  the  same  principles,  reference 
might  be  made  to  other  authorities,  among  which  are  May 
on  Insurance,  631,  in  which  reference  is  made  to  Trew  v.  BaU^ 
way  Pafs.  Assurance  Co^  6  Hurl.  &  N.  839;  Winspear  v.  Aed^ 
dent  Ins.  Co.^  6  Q.  B.  Div.  42;  29  Eng.  B.  488;  Accident  Ins.  Co. 
V.  Crandal,  120  U.  8.  532;  MaUory  v.  Travelers  Ins.  Ce.,  47 
N.  Y.  62;  7  Am.  Rep.  410;  North  American  Ins.  Co.  v.  Bur* 
roughs,  69  Pa.  St.  43;  8  Am.  Rep.  212;  McOlinehey  v.  FidMtff 
and  OasuaUy  Co.,  80  Me.  251;  6  Am.  St  Rep.  190;  Eggenheryer 
V.  Guarantee  Mut.  A^.  Ass\  41  Fed.  Rep.  172;  United  States 
Mut.  Ace.  Aetfn  v.  Newman,  84  Va.  52;  but  further  elaborstioa 
is  unnecessary. 

This  case  is  not  ruled  by  PoUocl  v.  UniUd  States  MuL  Ace. 
Ass%  102  Pa.  St  230,  48  Am.  Rep.  204,  on  which  defendant 
relies.  While  that  case  may  well  stand  upon  its  own  peculiar 
facts,  we  think  the  present  case  is  clearly  distinguishable  is 
its  controlling  facts,  as  well  as  in  the  principles  applicable  to 
them.    In  that  case,  the  injury  did  not  result  from  external,. 


OeL  188L]    Fiossr  «.  PAOifiQ  Mutua]^  ^i*  0«w  fi^:^ 

Tidflott  ftad  Moidental  means.  The  fatal  drug  was  Tolttniarily 
ind  intentionally  taken  bj  the  deoeasecL  In  deciding  that 
€806,  this  court  neyer  oonld  ba?e  intended  to  lay  down  the 
broad  rulei  that  in  construing  an  accident  policy  there  is  na 
dutioctioa  between  externali  violent,  and  accidental  causes  of 
4eath,  and  those  cases  in  which  death  results  from  voluntary 
icta  What  was  decided  in  that  ease  was,  that  under  the 
nrioos  clauses  of  the  policy  sued  on  there  could  be  no  recov- 
iiy,  and  it  was  unimportant  whether  the  means  arose  from  the 
dedgning  act  of  the  insured  or  otherwise. 

Another  ground  of  defense  suggested  in  defendant's  fifth, 
dxth,  and  seventh  points  was,  that  the  deceased  was  injured 
in  an  occupation  or  exposure  classed  by  the  company  as  more 
basardous  than  that  specified  in  the  policy,  etc  The  points 
le&rred  to  appear  to  be  predicated  of  testimony  which  was  im« 
properly  before  the  jury.  The  company,  in  disregard  of  the 
provisions  of  the  act  of  May  11, 1881  (Pub.  Laws,  20),  had  failed 
to  attach  to  the  policy  copies  of  the  by-laws  or  application,  and 
ihoold  not  have  been  permitted,  against  plaintiff's  objection^ 
to  give  them  in  evidence.  The  act  was  passed  in  the  interest 
€f  honesty  and  fair  dealing,  and  its  provisions  should  be 
itrictly  enforced.  We  have  no  doubt  they  apply  to  such  com* 
panies  as  the  defendant 

Without  further  referring  to  the  specifications  of  error,  it  is 
laffident  to  say  that  neither  of  them  is  sustained.  The  de- 
Mued  was  accidentally,  violently,  and  fatally  asphyxiated  by 
the  unknown  presence  of  a  fluid  foreign  to  his  person.  If  thai 
laid  had  been  oil,  smoke,  water,  or  molten  metal,  the  result 
woald  have  been  substantially  the  same.  Death  caused,  not 
so  much  by  the  inhalation  of  the  fluid,  as  by  its  action  in  ex* 
dnding  life-supporting  air,  would  have  inevitably  resulted.  A 
&ir  construction  of  the  policy  leads  to  the  conclusion  reached 
by  the  court  below,  that  death  resulting  from  causes  such  as 
killed  the  intestate  Is  not  within  any  of  the  exemptioiis  relied 
en  fay  the  company. 
Judgment  affirmed. 


Aoonm  IiisexAiioB^InAUiie  Oaa  ^Dealh  bj  Tktal  sad 
asuH^  williia  Hm  mMBing  of  a  pbU^y  of  UmnuiM^  nay  bs  MOMloood  bj 
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Bbokbb  Dk  Bbbliv  Bbhbfioial  Soamx: 

[Ml  PnmfTLTijnA  8i!aib>  9L] 
BnrBPir  AaoeumMm— RBMronoir  op  Bnrsmi.  —  Wktn  •  MMdw  of  a 
bnofit  MMoiatiM b «aitUd  toaad  h— b— npaid  wtiJly  tMiJtertt 
wto  fixad  bf  ili  dMrlar,  il  cmmmI.  by  MbM^atnt  AiMiidnMil  to  ill 
bj-Uwi,  nd«M  Hm  aofoaiit  of  bMiito  to  wbidi  ho  U  MftiMtd  nte 
■aohoharter* 

&  W.  SpamgUr  ofui  Jf .  IT  Wammr^  tot  tlM  appoUaak 
^.  H.  MeClune  and  Oeorge  B.  OoU,  tot  the  appellet. 

Per  CuBiAM.  We  ihink  the  learned  jadge  below  took  tbo 
correot  view  of  this  ease. 

Briefly  stated,  it  is  as  follows:  Some  time  after  the  defand- 
ant  society  became  liable  to  the  plaintiff  fi»r  does  at  the  nto 
of  two  dollars  and  fifty  cents  per  week,  and  after  it  had  paid 
them  for  more  than  one  year,  it  proceeded  to  amend  ite  bj-laws 
so  as  to  reduce  the  amounts  of  benefits.  This  was  oertably 
an  easy  mode  of  relieving  the  society  from  an  obligatiooi  and 
if  successful^  will  doubtless  be  followed  by  other  similar  BBtfh 
ciations.  The  difficulty  in  the  way  of  this  oonvenieot  mods 
of  paying  debts  is,  that  it  is  repudiation  pure  and  simple.  Tlis 
argument  that  the  plaintiff,  being  a  member  of  the  society,  is 
bound  by  the  by-law  does  not  meet  the  difficulty.  It  may 
be  a  good  by-law  as  to  future  cases,  but  at  the  time  it  wss 
passed  the  plaintiff  was  something  more  than  a  member.  He 
was  a  creditor  whose  rights  had  previously  attached,  and  thoae 
rights  cannot  be  swept  away  by  such  a  scheme  as  this  by-law. 

Since  the  above  was  written,  our  attention  has  again  been 
called  to  the  case  of  SL  PairieV$  Benefit  Soe.  ▼.  JfcFsy,  92 
Pa.  St.  510.  That  case,  however,  does  not  oonflict  with  th]% 
for  the  reason  that  the  resolution  to  suspend  the  weekly  pay- 
ment of  benefits  was  passed  before  McVey  became  entitled  to 
benefits  as  a  sick  member.  He  was  a  member  of  the  society 
at  the  time,  and  bound  by  the  resolution.  There  was  no 
attempt  to  deprive  him  of  benefits  after  the  society  became 
chargeable  therefor. 

Judgment  affirmed. 


BsNKiTT  AasooiATioKs^  RiQins  or  BuvBnoiABnn.  — Tb^  by-k«ib 

•f  association,  aad  oertifioates  of  membenhip  of  mntoal  boaafit 
determine  the  rights  of  the  members  and  of  the  assooiatUHiy  mmI  msij  be 
•aforced  by  the  parties  and  beneOoiaries  according  to  their  retpecUTe  rights 
as  therein  provided:  Union  Biuiual  Aun  v.  Monlgtymety,  70  Mich.  587;  14 
Am.  St.  Rep.  519,  and  note. 
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p4A  YnnraTLTAinA  Statb,  28S.) 

Tb&di- VABK8  —  OwmnsHiF.  —  All  vnraoorporated  uaoolatfon  formed  '*for 
promotiiig  Um  mentel,  mora],  and  phyaioal  welfara  ol  its  membar^**  Imt 
wliiflli  k  neiUier  a  maoiif  aotarar  nor  a  doaler»  cannot  aoqnura  a  trada-mark 
in  a  label  adopted  by  it 

TxATO-MARKS  —  Labbl  —  Ihjunotiov.  —  An  nninoorporated  asaoeiation 
known  as  the  "  Cigar  Makers'  International  Union,**  formed  for  promoting 
"  the  mental, moral,  and  physioal  welfare  of  its  members,"  bnt  which  is  not 
a  naannfaotarer  nor  dealer  in  cigars,  cannot  aoqnire  a  trade-mark  in  a  label 
adopted  by  it*  distiiignishiag  and  discriminating  between  the  work  of 
onion  and  non-nnion  workmen,  and  an  injonotion  will  not  lie  to  restrain 
the  nsa  of  a  spnrioas  imitation  of  snch  label  by  a  member  of  a  snbordii 
Bate  «igar-ma^ers'  nnion. 

JIT.  FranUin  HaU  atuL  0.  D.  Eihlemanf  for  the  appellant 
MarrioU  BroriuB^  for  the  appelleee. 

Williams,  J.  The  question  presented  hj  this  appeal  is  a 
new  one;  at  least,  it  is  new  in  this  state.  It  involves  impor- 
tant consequences  to  employers  and  employees,  and  it  touches 
the  rights  and  obligations  of  workmen  in  their  relation  to  each 
other.  The  facts  upon  which  the  question  is  presented,  as 
found  by  the  learned  master,  are  as  follows:  — 

The  Cigar  Makers'  International  Union  of  America  is  a  vol- 
nntary,  aninoorporated  association  of  workmen,  organized,  as 
its  constitution  affirms, "  for  promoting  the  mental,  moral,  and 
physical  welfare  of  its  members/'  It  has  devised  and  regis- 
teied  the  label  which  is  the  subject  of  this  controversy,  and 
elaims  an  exclusive  right  to  control  its  use.  The  office  of  the 
label  is  to  advise  the  public  that  the  cigars  in  the  box  which 
bears  it  were  made  by  members  of  the  union.  Every  member 
of  the  anion  in  the  United  States  and  Canada  is  entitled  to 
have  this  label  upon  the  cigars  made  by  him.  The  plaintifls 
represent  neither  the  Cigar  Makers'  International  Union,  the 
allied  owner  of  the  label,  nor  Strasser,  the  officer  whose  name 
appears  upon  it,  but  a  subordinate  local  organization,  known  as 
Na  126,  located  at  Ephrata,  Lancaster  County,  Pennsylvania. 
No.  126  did  not  devise  or  register  the  label,  and  does  not  claim  to 
own  it,  but  asserts  the  ownership  of  the  international  organi- 
tation,  to  which  it  is  a  tributary,  and  whose  jurisdiction  it 
acknowledges.  The  defendant  is  a  manufacturer  whose  shop 
is,  as  the  learned  master  finds,  **  a  strict  union  shop,*'  belong- 
to  Union  No.  126.  His  workmen,  ten  or  twelve  in  number,  are 
members  of  the  union.     He,  as  llie  owner  of  a  union  shop,  and 
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his  men,  bj  Tirtae  of  their  memberBhip,  are  entitled  to  the 
use  of  the  lab^l  on  the  cigars  made  by  them.  Ho  procured  a 
quantity  of  imitation  or  oonnterfeit  labels,  became,  as  he  al- 
leges, he  was  refiised  the  genuine  when  he  applied  for  themi, 
and  avowed  his  purpose  to  use  them.  The  plaintifls  then  filed 
a  bill,  and  asked  the  court  to  enjoin  the  defendant  against  the 
use  of  the  imitation  labels  for  any  purpose  whatever.  Upon 
these  facts,  the  master  recommended,  and  the  court  made  the 
decree  asked  for. 

The  grounds  upon  which  an  injunction  will  issue  to  restraio 
the  infringement  or  appropriation  of  a  trade-mark  are  well 
settled.  They  are:  1.  The  protection  of  property  in  a  trade- 
mark; and  2.  The  prevention  of  fraud  by  an  imitator.  In 
either  case,  it  issues  at  the  suit  and  for  the  protection  of 
the  owner  of  the  device  or  trade-mark  infringed.  The  plain- 
tiffs represent  Union  Na  126,  which  has  no  other  ownenhip 
in  or  control  over  the  international  union's  label  than  anj 
others  of  the  hundreds  or  thousands  of  subordinate  unions 
scattered  over  the  United  States  and  the  Ganadas.  If  it  can 
maintain  this  bill,  then  each  and  every  subordinate  union  can 
do  the  same  thing,  although  no  one  of  these  devised,  regis- 
tered, or  claims  to  own  the  trade-mark,  and  may  prevent  iU 
use  by  workmen  and  in  shops  which,  under  the  general  nile« 
of  the  international  body,  are  entitled  to  use  it  But  we  are 
not  disposed  to  impale  this  case  upon  what  may  be  thought  to 
be  a  technical  point.  On  the  other  hand,  we  will  consider 
whether  the  International  Cigar  Makers'  Union  is  a  trader* 
whether  the  label  in  question  is  a  trade-mark,  and  whether, 
upon  any  ground  of  equitable  relief^  the  plaintifib  are  entitled 
to  consideration  in  a  court  of  equity. 

The  first  question  is  disposed  of  by  the  learned  master  upon 
the  pleadings.  The  organization  that  devised,  registered,  and 
owns  the  label  is  neither  a  manufacturer  nor  dealer,  and  has 
no  trade  in  which  a  trade-mark  can  be  used. 

The  second  question  would  seem  to  go  with  the  first  Trade- 
marks are  provided  for  by  the  act  of  Congress  of  July  8, 1870. 
Registration  is  made  under  it  by  furnishing  a  statement,  to  be 
recorded  in  the  patent-office,  showing  the  names  of  the  parties 
applying  for  the  registration,  with  their  residences  and  places 
of  business,  the  class  of  merchandise,  and  a  description  of 
the  goods  composing  the  class,  by  which  the  trade-mark  has 
been  or  is  intended  to  be  appropriated,  together  with  a  de- 
scription of  the  trade-mark  and  fac-similes  of  it    This  pro- 
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vukn  of  the  «ei  clearly  oonteniplateB  an  aetuat  business 
ooodaoted  by  the  person  or  persons  named,  the  adoption  of  a 
trade-mark  in  that  bnsiness»  and  its  appropriation  to  a  partic- 
ular ^  class  of  merchandise  *^  produced  or  sold  by  the  parties 
making  the  registration.    Any  device^  figure,  or  inscription 
which  seems  to  indicate  the  personal  origin  of  the  goods  may 
be  adopted  as  a  trade>mark:  Xau^ftman's  Appeal^  128  Pa.  St 
19.   Such  trade>mark  will  be  protected  against  fraudulent 
imitation,  whether  registered  or  not:  Eayt  ▼.  flbyt,  148  Pa.  St. 
628;  24  Am.  St  Rep.  575.    Registration  affords  evidence  of 
ovnership.    Its  object  is  to  secure  to  the  maker  or  dealer  the 
froite  of  his  skill,  industry,  and  reputation  by  a  positive  legis- 
lative provision:  Pratt's  Appeal^  117  Pa.  St  411;  2  Am.  St 
Sep.  676.    But  the  act  of  Congress  referred  to  makes  it  clear 
tbat  it  is  a  maker  or  a  dealer  only  who  is  entitled  to  protec- 
tiou,  for  it  declares  that  the  commissioner  of  patents  ^'  shall 
not  receive  and  record  any  proposed  trade-mark  which  is  not 
and  cannot  become  a  lawful  trade-mark."    Now,  if  the  Cigar 
Maker's  International  Union  was  a  business  organisation  en^ 
gaged  in  making  cigars  for  sale,  it  could  adopt  and  use  a 
trade-mark  in  its  business,  and  acquire  property  in  it    But  it 
is  not  a  business  organisation.    It  neither  makes  nor  sells 
cigars,  but  directs  its  attention  to  cigar-makers,  and  seeks  "to 
promote  the  mental,  moral,  and  physical  welfare  of  its  mem* 
bere."    These  are  worthy  objects.    They  deserve  and  should 
receive  the  encouragement  and  support  of  all  right-minded 
men.    It  is  obvious,  however,  that  they  are  personal  and 
social  objects,  not  commercial  ones.    They  do  not  look  tow- 
ards the  production  or  sale  of  any  class  or  quality  of  cigars 
or  tobacco,  but  towards  the  personal  elevation  and  com- 
fort of  cigar-makers.    I  conclude,  therefore,  that  the  Cigar 
Makers'  International  Union  of  America  is  neither  a  trader 
within  the  meaning  of  the  common  law,  nor  within  the  pur- 
view of  the  act  of  Congress.    Not  being  a  trader  in  any  sense, 
it  can  have  no  distinctive  trade-mark.    Registration,  under 
such  circumstances,  is  not  authorized  by  the  act  of  Congress, 
and  if  made,  confers  no  tlUe,  and  gives  no  standing-ground  in 
a  court  of  law  or  equ^y. 

I  come  now  to  inquire  whether  the  adoption  of  the  label  fos 
the  purposes  set  forth  in  the  bill  gives  to  the  international 
union  any  ground  for  equitable  relief.  We  have  seen  that  this 
label  is  not  a  trade-mark,  and  that  the  union  is  not  in  a  busir 
ness  that  enables  it  to  adopt  or  require  a  trade-mark.    Still  it 
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ii  urged  that  m  the  defendant  was  about  to  nee  an  imitatioD 
of  the  label,  he  shoold  be  enjoined,  whether  the  label  is  k 
trade-mark  or  not  Bat  what  ie  this  label,  and  why  should  ii 
be  protected?  It  purports  to  be  'Mssued  by  the  authority  ol 
the  Cigar  Makers'  International  Union  of  America"  to  the 
person  who  uses  it.  The  name  of  the  workman  who  made  the 
cigars  does  not  appear  upon  it,  nor  the  owner  or  location  ol 
the  shop  at  which  they  are  made.  It  does  not  point  out  the 
personal  or  the  local  origin  or  ownership  of  the  goods  on  which 
it  is  placed.  On  the  other  hand,  it  issues  to  every  one  of  the 
many  thousands  of  workmen  who  make  up  the  membership 
of  the  union,  and  it  certifies,  in  the  name  of  the  union,  that 
the  cigars  in  the  box  on  which  it  is  placed  were  made  *'  by  a 
first-class  workman,  a  member  of  the  Cigar  Makers'  Interna- 
tional Union."  Who  this  first-class  workman  was,  where  he 
lived,  for  whom  he  worked,  the  label  does  not  tell.  He  is  in* 
dorsed  as  a  "first-class  workman," because  he  is  "a  member'' 
of  the  union.  As  to  all  who  are  not  members,  the  label  proceeds 
to  define  the  position  of  the  organization  that  issues  it,  by  de- 
scribing their  work  as  "inferior  rat-shop,  cooly,  prison,  or 
filthy  tenement-house  workmanship."  The  label  then  proceeds 
in  these  words:  "Therefore  we  recommend  these  cigars  to  all 
smokers  throughout  the  world.''  The  value  of  this  label  is  in 
the  recommendation  and  the  reasons  given  for  it.  The  label 
is  thus  seen  to  be  something  quite  diflerent  from  a  trade-mark 
in  its  character,  its  purpose,  and  the  manner  of  its  use,  vix., 
a  device  to  distinguish  between  union  and  non-union  work- 
men, and  to  discriminate  against  the  work  of  the  latter.  It 
says  to  the  public,  in  spirit  and  in  effect:  "  Buy  the  cigars  thai 
bear  this  label,  because  they  were  made  by  a  member  of  this 
union.  Do  not  buy  those  not  bearing  it,  because  they  were 
made  by  workmen  who  do  not  belong  to  us.  Such  cigars  are 
the  product  of  inferior  rat-shop,  cooly,  prison,  or  filthy  tene> 
ment-house  workmanship.'"  It  is  the  request  of  a  powerful 
labor  organization  to  "  all  smokers  through  the  world  "  to  take 
sides  with  it  in  its  contest  with  those  who  are  outside  of  its 
membership,  by  refusing  to  buy  the  work  of  such  persons.  It 
is  an  attempt  to  use  the  public  as  a  maans  of  coercion  upon 
them,  compelling  them  to  unite  with  the  union  in  order  to  find 
a  market  for  their  goods  or  their  labor. 

Right  here,  let  us  distinguish  broadly  between  an  object  and 
the  means  employed  to  reach  it.  Organization  is  the  privilege^ 
perhaps  I  might  say  the  duty,  of  labor;  and  an  organisatioa 
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ieddiig  to  ptooMylt  *  the  mentalt  moral,  and  pbyiical  wolfaro 
of  its  mombofai''  by  securing  llur  wafeci  ateady  work,  and  Iho 
oomforte  of  homo  for  tbemt  ocoapiea  a  legitimate  field  of  oso- 
folneea,  and  it  capable  of  doing  great  good  to  its  members  and 
to  tbe  public  The  Cigar  Makers'  Union  is  no  doubt  seeking 
to  do  such  a  work,  and  accomplishing  much  in  that  direction. 
What  we  are  now  considering  is  one  of  the  meane  it  employs 
to  increaae  ite  membership,  and  to  hurt  workmen  who  do  not 
belong  to  it  The  real  question  now  before  us  is,  whether  the 
intomatiooal  organisation  of  workmen  shall  have  the  help  of 
a  court  of  equity  in  making  war  upon  all  cigar-makers  who  do 
not  bdong  to  it,  and  in  driving  their  work  out  of  the  market  by 
representing  it  as  coming  from  inferior  rat-shops,  from  coolieSi 
prisonii  or  filthy  tenement-houses.  A  '*  first-ciass  workman  " 
is  one  who  does  first-class  work,  whether  his  name  is  on  the 
foUs  of  any  given  society  or  not  Filthiness  and  criminality 
of  character  depend  on  conducti  not  on  membership  of  the 
union.  Legitimate  competition  resto  on  superiority  of  work- 
manship and  business  methods,  not  in  the  use  of  vulgar  epi- 
thete  and  personal  denunciation.  When  the  Cigar  Makers' 
International  Union  of  America  stigmatises  those  who  do  not 
belong  to  it|  and  seeks  to  induce  the  public  to  discriminate 
against  them  and  their  work,  by  covering  them  with  oppro- 
brious epithets,  it  is  not  engaged  in  *'  promoting  the  mental, 
moral,  and  physical  welfare  of  its  members,"  bat  in  trying  to 
hurt  and  destroy  those  who  do  not  choose  to  become  members. 
While  the  courte  would  aid  the  former  purpose  in  all  ways 
within  their  power,  they  cannot  help  the  latter. 

We  cannot  justify  the  defendant's  conduct  There  is  no  rule 
of  morals  or  of  business  upon  which  he  can  defend  himself  in 
the  preparation  and  use  of  spurious  labels.  But  it  is  not  every 
wrong  action  that  a  chancellor  will  enjoin,  because  the  poi^ 
pose  of  an  injunction  is  to  protect  the  plaintiff  in  the  exercise 
and  enjoyment  of  a  clear  legal  right,  for  an  infringement  of 
which  the  law  does  not  afford  an  adequate  remedy.  If, 
therefore,  the  right  of  the  plaintiff  is  doubtful,  equity  will 
withhold  ite  aid.  The  plaintiff^  in  this  case  have  no  trade- 
mark to  protect,  and  no  right  to  a  decree  resting  on  the  law 
relating  to  trade-marks»  What  they  have  is  a  label  which 
recommends  the  purchase  of  cigars  made  by  union  men,  and 
warns  against  the  purchase  of  all  others  as  inferior  and  un- 
wholesome, because  made  m  rat-shops,  or  prisons,  or  by 
eooIis%  or  tenante  of  filthy  tenement*houses.    Their  right  to 
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wm  8Qoh  a  label  may  well  be  doubted,  wbether  the  qiieetloii 
be  treated  ae  one  of  morale  or  of  law.  Bat  the  plaintiflb  oome 
into  a  eourt  of  equity,  and  eeek  to  enliet  the  oonedenoe  of  a 
ohanoellor  in  their  behalfl  Thej  mnet  eome  with  dean 
hands,  with  a  ooneoionable  regard  for  the  rights  of  otherii 
leadj  to  do  eqoity  on  their  part,  and  seeking  only  equity  at 
the  liands  of  the  ooart  They  do  oome  in  this  ease  with  the 
STOwed  purpose  to  do  harm  to  non-union  men,  to  praffent  the 
sale  of  their  work,  to  cover  them  with  opprobrium;  mnd  they 
ask  a  court  of  equity  to  say  that  they  hate  a  ri|^t  to  do  it» 
We  decline  to  say  so. 

The  decree  of  the  court  below  is  reversed,  the  injunetton 
dissolved,  and  the  bill  dismissed. 

As  we  cannot  approve  the  conduct  of  the  defendant,  we  shsll 
not  award  him  costs,  but  direct  that  each  party  pay  the  costs 
it  has  made,  and  that  the  fees  of  the  master  be  paid  in  equal 
parts  by  the  plaintiflBi  and  the  defendant. 


IkADV-MABKS — Ds vios  ov  Taaob  UiTios  WHSir  «or. «  A  daTioe  adiiptel 
by  a  oigar-makfln'  miioii  having  tiMnuanda  of  meinbor%  to  bo  plaoad  on  bozti 
of  oigan  mado  by  its  momborai  whioh  dooa  not  indioato  by  what  poraoaa  tbt 
oigara  ara  mado^  whera  tfao  right  to  naa  bolongt  oqnaUy  to  tho  mombor%  aad 
ooiitiiinea  ooly  ao  long  aa  ho  ia  a  mombory  ia  not  a  lagal  trado-maik,  baeaata 
It  doaa  not  indioato  by  what  peraooa  tho  artiolaa  wora  mada^  and  iti  aaa  ia 
not  incident  to  any  bnainaatto  and  thore  ia  no  ezclnaiTe  right  to  naa  it:  CSgar^ 
Mtwvjto.  ITiate  V.  ONiMMb  40  liinn.  S43;  18  Am.  8t  Bop.  781^  a^  not% 


Good  v.  Fighthobk. 

tU4  PMJiafLTAitiA  Static  flV.] 

WnMS-»  Rssf BimtD  DBVi8B.»Whero  a  taatator  glroa  aa  ahoohita 
and  in  anbtaqnont  paMagaa  ol  the  wiU  nnaqnivooaUy  ahowa  that  he  i 
tho  deriaao  to  take  a  laaaar  intareat  only,  tho  prior  gift  ia  raatrieted  ao> 
eordingly;  bat  more  preoatofy  worda  wiU  not  affect  tho  prior 

Wnxa — PnaoATOBT  Bnraiomur  ov  Dsvns.  —  Worda  in  a  win 

of  daaira  or  reoommondation  wiU  not  oonvort  an  abaolato  donn  into  a 
traatk  vnlaai  it  deariy  appeara  that  tho  taatator  intended  not  to 
Iho  ontiro  aetata  to  the  deriiee^  or  ita  nltimate  diepoeal  to  hia 
and  while  tho  words  of  roqneat  in  the  will  are  oommanda  aa  to  thediredl 
diapoaition  of  the  estate,  yet  they  are  not  lo  aa  to  limitationa  on  preriaai^ 
granted  eetatae^  unleaa  it  affirmatirely  i^peara  that  thoy  wora  intendrf 
ta  be  imperatiTO. 

WlUM — Rasmionov  on  Dsvni.  —  Where  a  taatator  girea  hia  wife  aa  ab» 
aalato  fee  bj  viU,  with  ezpreee  power  to  ooDsnme  or  oonTey,  witboal 
doriaing  tho  nnoontamed  reeidno  himeell^  bat  desiring  hia  wife  to  do  aa 
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li  a  avtria  — mmr,  fNitting  lib  recast  io  strong  words,  ordinarily  !m« 
firtbf  mmmmmif  \m%  m  wad  m  to  indioato  only  an  hitont  to  control 
M  aC  tho  iMJdMti  of  tto  artata  alraady  doirisod,  aooh  roqncat  viU  nol 
foalify,  or  indaaa  tta  aatala  praviaaalj  gira^ 


A  F.  Aivft,  for  the  appellanti. 

/«*»  IT.  JVy  and  IFttttam  R.  WOs^n,  for  the  appellees. 

KncHKLL,  J.  The  will  of  Solomon  Good  gave  his  widow  in 
fhe  OQtset  a  fee-rimple  in  the  land  in  suit  This  would  be  clear 
•Dough  from  the  devise  to  her,  ^  as  her  absolute  property,"  in 
fhe  fcnrih  clanee;  but,  as  if  to  avoid  any  possible  question  on 
tliat  pointy  the  same  clause  vests  her  with  ^  all  powers  and 
rights^  that  testator  himself  possessed  while  living,  and  sub- 
nquent  dauses  declare  she  shall  have  the  power  io  sell,  and 
thsi  the  proceeds  shall  be  her  absolute  property.  Tlien  follows 
the  olanse upon  which  the  present  contention  arises:  ^Should 
my  wife,  during  her  lifetime,  not  consume  or  use  all  my  prop- 
arty,  real  and  personal,  for  her  proper  support,  then  I  do  hereby 
•njdii  and  direct  her  to  make  and  publish  her  last  will  ani 
testament,  that  after  her  decease  all  the  rest  and  residue  not 
consumed,  used,  or  sold  by  her  shall  be  divided,"  eta  Did 
this  elause  reduce  the  fee  previously  given  to  a  life  estate  as 
tatheunconsumed  residue? 

That  such  effect  may  be  produced  is  admitted,  but  the  pr^ 
■nmpBon  is  against  it  The  rule  is  well  expressed  by  Strong^ 
J.,  in  SheeU^B  EstaU,  52  Pa.  St.  257,  thus:  ''  If  a  testator  give 
in  estate  of  inheritance,  •  •  •  •  and  in  subsequent  passages 
mequivocally  shows  that  he  means  the  devisee  to  take  a  lesser 
interest  <mly,  the  prior  gift  is  restricted  accordingly.''  As  it 
most  unequivocally  appear  that  the  testator  meant  to  limit 
the  estate,  it  has  been  uniformly  held  that  no  merely  pr^co- 
toiy  words  will  be  sufficient  Thus  in  PennoeVu  Estate^  20 
Pa.  Bt  268,  59  Am.  Dec.  718,  Lowrie,  J.,  speaking  of  the 
Inglish  rule,  which  was  held  not  to  be  adopted  here,  and  to 
be  lUing  away  even  in  England,  said:  ^*  If  it  can  be  implied 
from  the  words  that  a  discretion  is  left  to  withdraw  any  part 
ef  the  subject  of  the  devise  from  the  object  of  the  wish  or  re- 
quest^  or  to  apply  it  to  the  use  of  the  devisee,  no  trust  is  ere* 
Ated'';  and  again:  ^If  she  could  thus  use  (consume  or  spend) 
%  she  was  no  trustee  in  the  eye  of  the  law.**  The  general 
nile  was  accordingly  held  in  that  case  to  be  that  words  ex- 
pressive of  desire  or  recommendation  will  not  convert  a  devise 
bto  a  trust  tinless  it  appear  that  the  testator  intended  not  to' 
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commit  the  estate  to  the  devisee,  or  its  ultimate  disposal  to 
his  discretioii.  And  in  BuH  ▼.  H^rron,  66  Pa.  St  400,  it  was 
held  that  while  words  of  request  in  a  will  are  commands  as  to 
the  direct  disposition  of  the  estate,  yet  they  are  net  so  as  to 
limitations  on  previously  granted  estateSi  anless  it  appear 
affirmatively  that  they  were  intended  to  be  imperative.  ''All 
expressions,''  says  Sharswood,  J^  *'  indicative  of  a  wish  or  will 
are  commands.  It  is  different  when,  having  made  a  disposi- 
tion, he  expresses  a  desire  that  the  devisee  should  make  a 
certain  use  of  his  bounty.''  See  also  Hopkim  t.  Qlunlf  111 
Pa.  St  287. 

The  true  test  of  the  effect  of  language  apparently  at  variance 
with  other  parts  of  the  devise  is,  whether  the  intent  is  to  give 
a  smaller  estate  than  the  meaning  of  the  words  of  the  gift 
standing  alone  would  import,  or  to  impose  restraints  upon  the 
estate  given.  The  former  is  always  lawful  and  effective;  the 
latter  rarely,  if  ever:  the  first,  because  the  testator's  intentioa 
is  the  governing  consideration  in  the  construction  and  carry 
ing  out  of  a  will;  the  second,  because  even  a  dear  intentfan 
of  the  testator  cannot  be  permitted  to  contravene  the  settled 
rules  of  law  by  depriving  any  estate  of  its  essential  l^al  at- 
tributes. 

Applying  this  principle  to  the  present  case,  it  is  clear,  as 
already  said,  that  the  testator  gave  a  fee-simple  abeolate  to 
his  widow,  repeated  and  reiterated,  as  if  he  wished  to  put  it 
beyond  all  question.  But  it  is  also  clear  that  he  still  thought 
it  necessary,  or  at  least  permissible,  for  him  to  prescribe  how 
it  should  be  used.  Therefore  he  skives  her  all  the  rights  and 
powers  over  it  that  he  had  while  living,  and  in  addition  sped- 
fles  the  right  to  sell  and  convey,  to  make  title,  to  use  the 
proceeds,  and  lastly,  as  an  adjunct  to  the  will  whose  making 
he  enjoins,  **  the  power  and  authority  "  to  appoint  one  or  two 
executors,  as  she  may  deem  proper.  It  is  true  that  the  words 
he  uses  in  regard  to  the  making  of  her  will,  **  enjoin  and  di- 
rect," are  in  their  natural  meaning  mandatory  and  imperative; 
but  coming  as  they  do  at  the  end,  and  in  connection  with  the 
express  enumeration  of  useless  and  superfluous  powers,  they 
indicate  an  intent  to  grant  or  withhold  incidents  of  the  estate 
already  given.  As  said  by  Mercur,  0.  J.,  in  the  anolegous 
ease  of  Bowlby  T.  2%ftikisr,  106  Pa.  St  178:  '' Not  a  word  herein 
indicates  an  intention  to  qualify  or  change  the  absolute  de 
vise  which  he  had  made  to  her."  The  language  is  no  stronger 
than  that  in  JaufvtoAs  v.  Ptoeior^iS  Pa.  St  466,  that  "^  she  is 
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not  to  divest  herself  of  what  I  may  leave  ber,  antll  after  her 
death";  and  "  at  the  death  of  my  wi&y  what  I  may  hava  left 
her,  that  it  to  say,  the  reaidiie,  is  to  be  diyided,"  eta  **  The 
panmount  thought,"  says  Chief  Justice  Woodward,  ^was  to 
make  his  wife  absolute  owner  of  his  estate,  and  he  expressed 
this  thought  by  sufBcient  words;  but  the  particular  thought 
was  to  take  away  from  her  one  of  the  incidents  of  absolute 
ownership;  in  other  words,  that  he  would  grant  a  fee  with 
power  of  testimentary  disposition,  but  would  withhold  the 
power  of  alienation.'*  And  this  endeavor  to  restrict  the  use  of 
the  property  was  held  inoperative.  So  here  the  testator  gave 
an  absolute  fee«  with  express  powers  to  consume  or  convey. 
He  did  not  devise  the  unconsumed  residue  himself,  but  de» 
Bred  his  wife  to  do  so.  He  put  his  request  in  strong  words^ 
ordinarily  importing  command,  but  so  used  as  to  indicate  only 
so  intend  not  to  reduce  the  estate  previously  given,  but  to  con-^ 
trd  one  of  its  incidents.  Where  that  is  the  intent,  no  words, 
however  strong,  amount  to  more  than  a  request^  which  cannot 
be  tnlhrced  by  law. 
Judgment  reversed* 

Ditbb^Wbat  Wobds  Pass  a  Fai.  ~ Whera  there  ft  an  ahfolate  da- 
Urn  of  laal^  ar  baqaeafc  of  patiooalty,  a  aobeaqaaiil  olaoM  in  the  wUl  •>• 
iwhig  a  wial^  difira^  ar  duraefekm  for  its  diapoiition  aftar  tha  daviMa's  or 
Hrtia'a  daath  will  not  limit  tha  dariN  or  loga<7  to  a  lifa  attata:  BilU  r. 
MkSSIawa»909;  20  Am.  81  Rap.  41S,  and  note;  wm  Mtlni^f  w.  Mdwt^rt^ 
mf^  8t  nSi  10  An.  at  Rap.  629,  aad  nota. 


Kbhlhb  V*  Sghwbnil 

tMA  PamrrLTAirxA  Static  Sta) 
iam  SaiTAaT— Naouenci. — Tba  tost  af  Uabilfty  af  aa  amplayar 
taan  aaqplayaa  te  injnry  laaaaYwd  in  tta  aonria  af  tfaa  amploynmt  ia 
itffiaai^  and  aat  dangar. 

aw»  SnvAMT  ^  DuTT  to  Firunsa  Savs  MAOHiinntr.  —  An  employer 
li  bonad  to  fnrnlBh  maohlnary  and  appliances  of  ordinary  character  aad 
lassoaalila  8aisty«  aad  tha  former  is  tha  oonchisiTa  test  of  the  latter. 
UMMom  an>  SntTAvr— MAamasar  nr  OmsaAL  Usi  —  Bm nom's  !)»» 
I.  ..Where  there  are  saTaral  i^pliances  in  general  noa  for  tha  per- 
id,  a  partienlar  kind  of  work*  the  ehoioe  between  them  bmng  a 
of  Jvdgment  depending  on  surrounding  conditions,  an  employer 
has  the  absolnte  disoretion  to  select  according  to  his  own  judgment. 
ViouenKS  ov  Vmjn — OAVAcrrr  ahb  Dnonanoir.  —  The  measure  of  tha 
rssponaibiUfy  of  a  ohild  for  negligence  is  his  capacity  to  see  and  appreoiele 
dsQKer,  aad  in  tha  ahsemM  of  clear  evidence  of  a  lack  of  it,  he  will  1^ 
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Md  lo  todi  mmnf  of  difer«tu»  m  is  nsnal  ia  ttMMe  of  hk  age  and 
tsp«ri«noo.  8iieh  m— w  wmkm  no  cndden  letp  al  Um  ag*  of  foartee^ 
bat  wiM  wttk  Mflh  additUNud  yaMr,  and  thaiomnMaof  mpooiaiaity 
bgiadnaL 
Hbouoshob  of  Ihiavv*-  Pbisumptioh*  — Hm  age  of  foarteeu  yean  it  aoiplj 
the  oonTenient  point  at  whioh  the  law  ohaiiges  the  presamptioa  of  mg^ 
titf  to  aToid  danger,  and  puts  npon  an  infant  the  borden  of  liiowiiig  ha 
pononal  want  of  inteUigenoe,  pnidenoe,  foreetght^  or  atrengtfa  aiul  ia 
tfaoio  ol  that  aga^  to  ozooao  hie  aegligenoo» 

Oa8S  to  reeoyer  for  personal  injury.  The  plaintiff,. Daniel 
Kehler,  between  fourteen  and  fifteen  yeare  of  age,  was  emplojed 
at  defendants'  colliery.  He  was  ordered  out  by  defendants  to 
assist  with  a  dump-car,  and  obeyed  under  objection.  The  car 
was  run  to  the  dump  by  hitching  a  mule  to  it  by  a  chain 
hooked  under  the  bottom  of  the  car.  This  work  was  usually 
performed  by  boys,  and  while  plaintiff  was  so  engaged,  and 
was  in  the  act  of  detaching  the  chain  from  the  car,  he  receiTed 
the  injury  complained  o£  The  evidence  showed  that  there 
were  different  methods  of  hitching  to  such  cars  in  use  at  dif- 
ferent ooUieries,  one  known  as  the  side-hitch,  which  hooked 
at  the  side  of  the  oar,  while  another  was  known  as  the  center 
hitch,  to  hook  in  front  of  the  car,  both  of  which  were  less  dan- 
gerous than  the  method  employed  by  the  defendants^  Judg- 
ment for  plaintiff,  and  defendants  appealed. 

W.  n.  M.  Oram,  8.  P.  Wolverton,  W.  B.  Fauti^  and  C.  M.  Cb- 
inenf,  for  the  appellants. 

O.  it.  Savidge  and  Vari$  AuUn,  for  the  appellea. 

MrrcHELL,  J.  We  have  had  occasion  several  times  recently 
to  lay  down  the  rule  that  the  test  of  liability  of  an  employer 
to  an  employee  for  injury  received  in  the  course  of  tlie  employ- 
ment is  not  danger,  but  negligence.  The  employer  is  bound  to 
furnish  machinery  and  appliances  that  are  of  ordinary  ehai^ 
acter  and  reasonable  safety,  and  the  former  is  the  conclusive 
test  of  the  latter.  Whatever  is  according  to  the  general,  usual, 
and  ordinary  course  adopted  by  those  in  the  same  badness 
is  reasonably  safe  within  the  meaning  of  the  law.  As  said  by 
our  brother  Oreen  in  Northern  Oeniral  Ry  Oo.  t.  Amsois  101 
Pa.  St  1,  47  Am.  Rep.  890,  an  employer  is  not  liable  "'because 
a  particular  accident  might  have  been  prevented  by  some  spe- 
oial  device  or  precaution  not  in  common  use**;  and  by  our 
brother  Williams  in  Iron  Ship-Building  Work$  v.  NuUaO,  119 
Pa.  St.  149:  *'  It  is  not  enough  that  some  persons  regard  it  as  a 
valuable  safeguard.    The  test  is  general  use."    Nor  can  the 
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jtny  be  pamilttecl  to  wt  op  tbeir  Judgment  against  the  general 
cQstoms  of  tbo  basinesa:  TUti$  y.  Bradfttrd  eU.  R.  R.  Co.,  186 
Pi.  St.  618;  20  Am.  St  Rep.  944.    In  the  present  ease,  it  was 
in  undispnted  OTidenoe  that  there  were  three  kinds  of  hitches 
to  ths  damper  in  oommon  use,  each  having  its  own  peculiar 
advantages,  adapted  to  different  conditions  of  the  dirt-bank. 
Much  eyidence  was  given  as  to  whether  it  wonld  not  have  been 
practicable  and  better,  under  the  conditions  of  this  colliery,  to 
036  the  side-hitch,  or  the  box  oenter^hitch.    This  qnestion, 
though  made  the  burden  of  the  contest^  was  entirely  irrelevant. 
It  was  exclusively  for  the  determination  of  the  defendants 
themselvea    Where,  as  in  the  present  case,  the  evidence  shows 
dearly  that  several  methods  are  in  general  use,  the  choice  being 
a  matter  of  judgment  depending  on  the  surrounding  condi* 
tiona,  the  owner  has  the  absolute  discretion  to  select  according 
to  his  own  judgment    The  necessary  control  of  his  own  busi- 
ness demands  that  this  right  shall  be  strictly  maintained. 
Except  to  make  another  man's  will  for  him  after  his  death, 
there  is  nothing  which  a  jury  is  more  apt  to  think  it  can  do 
better  than  the  owner,  especially  under  the  stress  of  a  claim 
for  damages  by  one  who  has  been  injured,  than  to  say  how 
another  man's  business  ought  to  have  been  managed,  and 
nothing  in  which  juries  should   be  held  more  strictly  and 
unflinchingly  within  their  proper  province.    As  already  said, 
there  was  a  large  amount  of  evidence  as  to  the  superiority  of 
the  aide  or  upper  hitch,  the  admission  and  discussion  of  which 
tended  naturally  to  lead  the  jury  to  suppose  that  they  might 
find  a  verdict  on  their  own  judgment  which  was  the  best;  and 
this  was  put  explicitly  before  them  by  the  charge  that  ^the 
proper  question  for  you  to  ditermine  is  as  to  which  of  these 
hitches  was  the  proper  hitch  for  these  parties  to  make  use  of 
at  this  colliery."    This  was  giving  the  jury  an  entirely  erro- 
neous view  of  the  point  of  the  case,  and  of  their  province  in 
regard  to  it.    They  should  have  been  told  that  if  they  found 
from  the  evidence  that  the  lower  hitch  was  the  one  in  general 
nae  upon  dirt-banks  with  an  up-grade,  there  was  no  negligence 
hi  the  use  of  that  hitch  by  the  defendants.    The  ninth  assign- 
ment of  error  must  be  sustained. 

As  the  case  is  to  go  back  for  another  trial,  we  may  also  say 
that  the  measure  of  damages  quoted  in  the  eighth  assignment 
la  somewhat  vague,  and  the  expression,  **  You  would  not  be 
willing  to  lose  your  arm  for  the  world,  or  for  the  wealth  of  a 
Vanderbilti*'  though  followed  by  the  caution  that  that  would  be 
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no  test  of  Talue,  wm  mi  Qndoarable  form  of  pottiiigflM  mttter 
to  the  jury,  and  tended  to  inflame  damages  in  a  olasB  of  mm 
where  juriee  are  prone  enough  to  meaeore  Terdlete  by  iympathy 
with  the  injured,  more  than  by  regard  for  the  etriot  rif^t  ct 
the  parties. 

The  error  complained  of  in  the  second  and  foorth  tsagn- 
ments  is,  in  brief,  the  chai^  that  while  the  law  presiimes  a 
boy  of  fourteen  to  be  capable  of  appreciating  danger,  and  tbsre- 
fore  responsible  for  his  own  negligence,  yet  he  is  not  to  be  held 
to  the  same  degree  of  prudence  as  a  man  of  mature  yean.   It 
is  notable  that  in  the  legion  of  cases  upon  negligence  in  oar 
books  this  particular  question  has  received  little  attention. 
But  the  principles  upon  which  it  must  be  settled  are  firmlj 
established.    All  the  cases  agree  that  the  measure  of  a  child's 
responsibility  is  his  capacity  to  see  and  appreciate  danger;  and 
the  rule  is,  that  in  the  absence  of  clear  eyidence  of  lack  of  it, 
he  will  be  held  to  such  measure  of  discretion  as  is  usnal  in 
those  of  his  age  and  experience.  This  measure  yaries,  of  conne, 
with  each  additional  year,  and  t.he  increase  of  responsibility  t» 
gradual.    It  makes  no  sudden  leap  at  the  age  of  fourteen.  That 
is  simply  the  convenient  point  at  which  the  law,  founded  npoo 
experience,  changes  the  presumption  of  capacity,  and  puts  apoa 
the  infant  the  burden  of  showing  his  personal  want  of  the  in- 
telligence, prudence,  foresight,  or  strength  usual  in  those  of 
such  age.    The  standard  remains  the  same,  to  wit,  the  av«- 
age  capacity  of  others  in  his  condition.    That  this  is  the  mb 
as  to  children  under  fourteen  is  held  in  all  our  cases  from 
Raueh  ▼.  Uoyd,  81  Pa.  St  858, 72  Am.  Dec.  747,  to  Sandford  t. 
HeaUmviUe  etc.  R.  R.  Co.,  186  Pa.  St  84.    That  it  also  apidiee 
to  infants  over  fourteen  follows  from  the  same  reasoning,  and 
is  expressly  ruled  in  Oakland  Ry  Co.  y.  Fidding^  48  Pa.  Bt  SXL 
In  that  case,  plaintiflf's  son,  a  youth  between  sixteen  and 
seventeen,  while  running  with  a  fire-engine,  stepped  into  a  hole 
in  the  street,  fell,  and  was  run  over.    The  judge  charged  the 
jury,  upon  the  point  of  contributory  negligence,  that  they  mnit 
consider  **  the  age,  strength,  size,  and  activity  of  the  plaintiff 's 
son,  and  if  it  was  the  habit  of  boys  of  his  age  and  capacity  te 
run  with  engines  to  a  fire,  and  to  assist  in  drawing  them,  the 
jury  may  take  the  fact  into  consideration  in  determining 
whether  or  not  the  plaintiff's  son  was  guilty  of  negligence  or 
misconduct    The  plaintiff's  son  was  bound  to  ezerdsft  the 
same  degree  of  caution,  prudence,  and  discretion  that  other 
boys  of  his  age  and  capacity  ordinarily  exercise.     If  he  did 
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fills,  he  was  exerdring  ordinary  care  and  pmdenoe;  but  if 
Dot,  he  was  guilty  of  negligence.''  This  was  affirmed  upon 
rMflons  given  by  the  judge  bebw.  Ntigls  v.  Allegheny  etc.  R.  R, 
Co,,  88  Pa.  St  85,  82  Am.  Rep.  418,  much  relied  on  by  appel- 
lant, is  in  entire  harmony  with  the  foregoing.  In  that  case  a 
boy  of  fourteen  ran  across  a  railroad  track  without  looking, 
and  the  court  held  that  this  was  negligence  per  $e^  and  sus- 
tained a  nonsuit  ^  At  fourteen,''  says  Paxson,  J.,  ^  an  infant 
ispresamed  to  have  sufficient  capacity  and  understanding  to 
be  sensible  of  danger,  and  to  have  the  power  to  avoid  it;  and 
this  presumption  ought  to  stand  until  it  is  overthrown  by 
clear  proof  of  the  absence  of  such  discretion  and  intelligence 
as  is  usual  with  infants  of  fourteen  years  of  age." 

In  the  present  case,  there  was  evidence  that  the  unhitching 
df  a  damper  of  this  kind  was  manifestly  dangerous;  and  on 
the  other  hand,  that  it  was  entirely  safe  and  commonly  per- 
formed by  boys.  It  is  quite  clear  that  the  amount  of  danger 
depended  very  largely  on  the  length  and  weight  of  the  chain, 
the  condition  of  the  track,  and  the  speed  of  the  mule.  These 
(actors  made  up  a  varying  standard  which  was  necessarily  for 
the  jury  to  determine,  and  the  judge  was  right  in  leaving  it  to 
them,  and  in  the  rule  of  law  which  he  gave  for  their  guidance. 

The  other  points  were  based  upon  the  assumption  that  the 
svidence  was  undisputed,  and  included  a  peremptory  direction 
in  defendants'  fitvor.  The  learned  judge  was  right  in  refusing 
them,  for  that  reason. 

Judgment  reversed,  and  venire  de  novo  awarded. 


UAMomMMD  SaavAST-^TsCT  or  Misna's  LiABnirr  to  Sbrtamt— Km- 
U0U€^  mot  Vaxqmm.  —  Wh«n  a  niMfeer  direole  a  Mrfanl  to  do  eoiiM  da^ 
prau  Ml  whioh  oould  bo  made  Mif e  by  apooial  oare  on  the  part  of  the  maator^ 
febt  Mrraot  may  aeraoM  that  soch  oaro  will  be  taken,  and  the  master  wiU  ba 
ikble  for  negligeooo  in  not  taking  tneh  earo:  HarrUom  ▼.  DetroU  ete.iS.JL 
Ok,  79  Mich.  400;  19  Am.  St  Rep.  ISQ.  and  note;  Woodward  t.  Shumipp,  120 
Pik  Si  458;  •  Am.  St.  Bep.  71ft.  To  entitle  a  lervant  to  roooTor  for  injury 
te  mait  proTo  n^ligenoo  or  omission  of  dnty  on  the  part  of  the  master: 
rormeB  t.  Maint  etc  R.  B.  Ok,  79  Bie.  397;  1  Am.  St.  Rep.  321,  and  note 
imdattr.  Bod£,  72  OaU  MS. 

MUSIB  AM9  SntVAMT— DUTT  09  BilSTSB  TS  FORJOBH  MaOHIHIBT   IM 

OniBAii  Ua&  —The  unbending  took  of  negligenoe  in  methods,  maohiaery, 
led  appUanoea  ia  the  ordinary  usage  of  the  business:  TUua  ▼.  Bradford  etc 
(La.  Co.,  Ida  P^  St  OlS;  20  Am.  St  Rep.  944,  and  note.  A  master  ia 
Mund  to  furnish  ordinary  maohtnory,  reasonably  nfe  for  tho  work  to  bo 
ine:  Awgentdm  r.  Jonm,  1S9  Pa.  St  ISS;  2S  Am.  St  Rep.  174,  and  noto| 
«ote  to  Bqfm  r.  ^ymcuso  etc  B.  B.  Oo,^  67  Am.  Rep.  727;  extended  note  to 
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KeBey  ▼.  SUoer  Sprmg  Ov,  84  Am.  R«p    121;  •ztonded  aoto  lo  AoMlf. 
Xoeofuci  Ji(^|^  0(K,  77  Am.  Dm.  S18. 

Mabtbh  ahd  Sbbtamt  —  ILianat'ii  LuBi^rrr  to  Ihiavt  bnoiB. —▲ 
■Ulster  is  not  li&Ue  for  ridu  iwomod  bj  a  mmor  Mrraal  if  tlit  Mivnlhii 
voffioioni  oapaoity  to  takoottro  ol  lumaolf,  aad  knows  and  «Uipnf«)f  anif 
oUto  tho  risk:  ^TlndU^  ▼.  ffonmdomti^,  US  SL  SW|  2S  Am.  8t  Bif^  ((Ifl^ 
and  note;  Itkode§  ▼.  Oeoryfa  J2.  J2.  ile.  Ox*  84  On.  188|  98  Am.  8t  Bifk  Mt 
and  nota.  with  oaaoi  ooUaefead. 


Whbblbb  and  Wilson  Mfg.  Ga  v.  Aucran. 

(M4  PamnTLirAnA  Stati,  M^J 

Aom or  ~  AvfiBitAircni  of  Aonrr^  Uvaothobibd  Aor  — Hmoiiuu 
ImrsuMSMn.  —  When  an  agent  proenres  the  mgontnre  ol  a  lUrd  p«* 
eon  to  a  note  payable  to  hie  prineipal.  vpon  eertain  eonditMBi^  Ike 
prinoipa],  by  aooeptiof;  and  affirming  the  note^  takea  it  aabieet  te  lb« 
eonditione  upon  which  it  waa  obtained  by  his  agents 
the  latter  had  anthority  to  nmke  or  agree  to  sneh  oondil 


Action  on  four  notes  signed  by  defendant,  who  alleged  thti 
he  was  induced  to  sign  them  bj  false  representations  made  to 
him  by  one  Landis,  agent  for  the  plaintiff  company.  Landii 
Cetlsely  represented  that  he  was  not  indebted  to  said  company, 
that  the  notes  were  desired  by  it  as  collateral  security  for  ce^ 
tain  sewing-machines  to  be  furnished  by  it  to  Landis.  The 
machines  were  not  furnished,  and  the  notes  were  used  by  the 
company  to  secure  a  prior  indebtedness  of  Landis  fisr  machioos 
previously  furnished  him  by  said  company.  Judgment  far 
defendant,  and  plaintiff  appealed. 

F.  M.  M.  Pennell,  John  M.  Oeit,  W.  P.  Qui,  Jokm  SparimA, 
Jr. J  and  AiHiMon^  for  the  appellant 

Alfred  J.  PatUmmt  /•  Howard  Neety^  and  Jerwrnmh  IfM% 
for  the  appellee. 

Obeen,  J.  The  learned  court  below  distinctly  charged  the 
jury  that  if  the  notes  in  suit  were  given  for  a  past  indebtednesi 
of  Landis  to  the  plaintiff,  their  verdict  should  be  in  favor  of 
the  plaintiff;  but  if  they  found  that  they  were  given  for  ma- 
chines to  be  furnished  thereafter,  and  the  machines  were  not 
delivered,  the  verdict  should  be  for  the  defendant.  The  jorj 
found  for  the  defendant,  and  thereby  determined  that  the  notes 
were  given  for  machines  to  be  furnished  in  the  future.  Itei 
was  abundant  testimony  in  support  of  the  defendant^a  con- 
tention, and  we  must  therefore  regard  it  as  an  established  tut 
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thai  the  notes  were  given  in  oondderation  thai  maehines  should 
b0  deliyerod  to  Landis  by  the  plaintiff  subsequently  to  the 
fizeoiition  and  deliforj  of  the  notes  in  question.  It  is  bejond 
all  qaastion  that  I^ndis  obtained  the  signature  of  the  defend- 
ant to  the  noteSt  and  that  he  delivered  the  notes  so  signed  to 
tbeplaintiffsy  who  received  and  kept  them,  and  affirmed  their 
title  to  them  by  bringing  suit  upon  them  against  the  defend-* 
ant  For  the  purpose  of  obtaining  the  notes,  Landis  most  cer- 
tainly acted  as  the  representative  of  the  plaintiffs,  and  they 
conduaively  accepted  the  firuits  of  his  act  That  they  cannot 
do  this  without  being  subject  to  the  conditions  upon  which  he 
obtained  the  notes,  whether  he  had  authority  or  not  to  make 
or  agree  to  thoee  conditions,  is  too  well  settled  to  admit  of  any 
doabt 

The  whole  doctrine  was  well  expressed  by  Sharswood,  J.,  ir 
tbecase  of  Afimdoff  v.  Wiekenkam,  63  Pa.  St  87,  8  Am.  Re; 
531 :  '^If  an  agent  obtains  possession  of  the  property  of  anothe  . 
by  making  a  stipulation  or  condition  which  he  was  not  author 
iied  to  make,  the  principal  must  either  return  the  property,  oi 
if  be  receives  it,  it  must  be  subject,  to  the  condition  upon  which 
It  was  parted  with  by  the  former  owner.  This  proposition  is 
founded  upon  a  principle  which  pervades  the  law  in  all  its 
branches:  Qui  seniit  eammodum  $efU%re  debet  et  anus.  The 
books  are  full  of  striking  illustrations  of  it,  and  more  especially 
in  cases  growing  out  of  the  relation  of  principal  and  agent 
Thus  where  a  party  adopts  a  contract  which  was  entered  into 
without  his  authority,  he  must  adopt  it  altogether.  He  cannot 
ratify  that  part  which  is  beneficial  to  himself  and  reject  the 
remainder;  he  must  take  the  benefit  to  be  derived  from  the 
transaction  cum  onere.^ 

This  doctrine  is  so  reasonable  and  so  entirely  just  and  right 
in  every  aspect  in  which  it  may  be  considered,  and  it  has  been 
enforced  by  the  courts  with  such  frequency  and  in  such  a  great 
Tariety  of  circumstances,  that  its  legal  soundness  cannot  for  a 
moment  be  called  in  question. 

It  is  of  no  avail  to  raise  or  discuss  the  question  of  the  means 
of  proof  of  the  agent's  authority.  The  very  essence  of  the 
role  is,  that  the  agent  had  no  autliority  to  make  the  representa- 
tion,  condition,  or  stipulation,  by  means  of  which  he  obtained 
the  property,  or  right  of  action  of  which  the  principal  seeks  to 
a?ail  himselfl  It  is  not  because  he  had  specific  authority  to 
bind  his  principal  for  the  purpose  in  question  that  the  princi- 
pal  is  bound,  but  notwithstanding  the  fact  that  he  had  no  such 


840       Whsblbb  and  Wilson  Mfo.  Co.  v.  Auohbt.   [Pemt 

anthoiitj.    It  is  the  enjoyment  of  the  fruits  of  the  agenVi 
action  which  charges  the  principal  with  responsibility  for  hb 
act    It  is  useless,  therefore,  to  inquire  whether  there  is  the 
same  degree  of  technical  proof  of  the  authority  of  the  agenti 
in  the  matter  under  consideration,  as  is  required  in  ordinarj 
cases  where  an  affirmative  liability  is  set  up  against  a  principal 
by  the  act  of  one  who  assumes  to  be  his  agent    There  ths 
question  is  as  to  the  power  of  the  assumed  agent  to  impose  a 
legal  liability  upon  another  person;  and  in  all  that  class  of 
oases,  it  is  entirely  proper  to  hold  that  the  mere  declarations 
of  the  agent  are  not  sufficient    But  in  this  class  of  cases  the 
question  is  entirely  different    Here  the  basis  of  liability  for 
the  act  or  declaration  of  the  agent  is  the  fact  that  the  princi- 
pal has  accepted  the  benefits  of  the  agent's  act  or  declaration. 
Where  that  basis  is  made  to  appear  by  testimony,  the  legal 
consequence  is  established.    Mr.  Justice  Sharswood,  in  the 
case  above  cited,  after  enumerating  many  instances  in  which 
the  doctrine  was  enforced,  sums  up  the  subject  thus:  ^Many 
of  these  cases  are  put  upon  an  implied  authority,  but  the  more 
reasonable  ground,  as  it  seems  to  me,  is,  that  the  party  having 
enjoyed  a  benefit  must  take  it  eum  anere/^ 

We  are  of  opinion  that  the  learned  court  below  was  sntiniy 
right  in  the  treatment  of  this  case. 

Judgme:it  affirmed  in  each  of  these 


AonroT— &4TinoAnox  ar  PanroiFAL  or  Asavf^s  UvAimsMBSs  Asa 
•«•  One  adoptiiig  and  reoeiTing  the  beneflto  of  the  repratantetioiia  ot  «Bo4h« 
miiat  Moept  their  bordeDi:  BcutnuM  t.  PiroMeiU  ek,  Amtn^  S5  H.  H.  ITIl 
SS  kftL  St.  Rep.  89,  and  aofce;  note  to  8L  L91A  dc  HV  ^  ▼•  BmmS,  fl 
Am.  St.  Bep.  190;  extended  note  te  AUm  t.  Jgarifcshwm^  S  Am.  8i  Bi[^ 
118;  extended  note  to  Penom  t.  lfdD5fte%  61  Aa.  Dea  88;  eslHdadaiii 
to  MelhmU  ▼.  Simpmm,  97  Aol  Dee.  8i3^  diiooiiiaf  tbo  letMinaliwi  ef  m 
noauthoriied  ezeoufcion  of  a  written  insfaroinenl  A  priaeipel  eaanet  W 
fldlowed  to  aeoept  the  benefit  of  an  agents  note  and  deny  the  aathoriftj  ef  ^ 
•gent  to  make  the  npraieBtatieM  iriddi  eeeaiod  hiaa  the  beadkn  ilMbv* 
MhmeapoiU  ete.  iTf  Oa,  dO Mina.  476f  (Tmhm  MuLtkk  hm^Ck  «.  IM^ 
1S3I1L368. 
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EsTATB  OF  Smith. 

UM  Fbvmtltavia  BtAim,  428^1 

tor— WkiT  OovflTiTOTas.  — lb*  owner  of  pasaoiud  property,  in  order  lo 
■■ke  aroliuitoiy  diepoehioii  of  it^  may,  by  e  proper  tranifer  ol  the  titles 
Bike  e  gift  of  H  direetiy  to  tbo  donoe^  or  he  may  imprsei  npoa  it  a  tniet 
forthebeneat  of  the  d<mee{  bnt  whether  a  ^Lft  or  a  tnvtt  ie  mtended,  if 
tb#  tmuMtioa  etill  remaias  imperfeot  aad  ezeoatery,  equity  will  aol  aid 
ia  iii  eaforoemenk 

locuTOKT  T&vn  IS  Qns  in  whioh  the  Umitationi  are  tmperfeeUy  deeiawM^ 
tod  the  donor'e  intention  it  ezpreeeed  in  eooh  fonetal  teroM  that  ee«e 
fluBg  net  fally  deolared  ieflo^nired  to  be  deoeia  ordev  to  oonipiele  Mid 
perCeet  the  treat  and  to  giTO  it  effset 

boDTiD  Ikun  IB  0am  m  whieh  the  Umitatione  are  folly  and  perfeetly 
dadargd, 

ton—lMraurioT  Out  will  Gbiats  TBOir.— What  ia  dearly  intended 
is  a  gift^  bntie  imperfeot  ae  eneh,  wiU  noft  be  given  efleet  by  oonetminf 
it  is  a  deelaration  of  tnut.  Bqnity  will  not  perf eet  an  imperfeot  gift^ 
Bor  iapnte  a  tmst  where  none  wae  in  oontemplation. 

tor— Wais  ComruTUTJOi.  — Nothing  can  take  effeot  aa  an  aeeignment  or 

gift  whieh  does  not  manifest  an  intention  to  relinq;a]sh  the  right  of 

deainien  on  one  baod  and  to  ereate  it  on  the  other.    If  snob  intention 

iiisti^  a  want  of  oonaideratton  ie  immaterial;  bat  if  it  does  not  exists  tho 

trtoiaotion  ie  not  a  gift^  bnt  merely  a  eontraot. 

TBom  ABD  Tbobtbbb.  —  When  a  tmst  is  intended,  it  will  be  equally  effM- 

tul  whether  the  donor  transfers  the  title  to  a  trustee^  or  dedares  that  ho 

bimeeU  holda  the  property  for  the  purposes  of  the  trust. 

Tiosit — How  OnsATBDh  —  Ko  oertain  form  of  words  is  required  In  the  erea* 

tioa  of  atruat^  but  the  intention  must  be  oomplete  and  plainly  manifest^ 

tad  not  deriTod  from  looee  and  equiTooal  expressions  of  the  parties^  made 

it  difEerent  timei  and  upon  different  oooasions.    Any  words  which  indieate 

with  snificient  certainty  a  purpose  to  ereate  a  trust  will  be  effeotiTO  in 

•0 doing,  without  the  use  of  the  words  *' trust"  or  "trusteea." 

tun^Tsan  Whioh  OoHssmnn, — The  facts  that  a  person  pnrohasea 

beods^  payable  to  bearer,  and  places  them  in  an  enirelope  containing  the 

indocsement  over  his  initials  that  they  are  held  *'  for  Tom  Smith  Kelly,** 

wliile  the  entries  in  the  purchaser's  account  and  memorandum-bookB 

ever  his  eignatnre  ehow  that  the  bonds  were  "bought  for,**  "are  tho 

proper^  of,"  and  "belong  to,"  his  "n^hew  and  godson  Thomas  Smith 

KeQy,"  and  that  tho  intereet  on  such  bonds  was  placed  to  the  credit  of 

the  latter,  together  with  a  declaration  made  by  the  purchaser  to  the 

litber  of  said  Kelly,  that  "he  had  laid  by  or  appropriated  Bome  bonds 

lor  Tom,"  and  the  fact  that  the  written  deolarationB  of  euoh  purohaeer 

were  carefully  preserred  by  him  untQ  his  death,  are  eaffioient  to  eetab- 

liih  his  intention  to  hold  the  bonds  as  trustee  for  his  nephew,  and  to  Tcet 

llie  latter  with  the  beneficial  ownership  of  them  as  against  the  decedent's 

residuary  legateee. 

John  O.  Johnmm  and  Frank  P.  Priehard^  for  the  appellant 
M.  Hun  JfoTMon  and  Alfred  /.  Wilhinoon^  for  the  appellee. 
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Clabk,  J.  The  appellant  is  the  Pennsylvania  Company  for 
Insaranoes  on  Lives  and  Granting  Annuities,  trustee  under 
the  will  of  Thomas  Smith,  deceased;  the  appellee,  Heniy  8. 
Parmalee,  guardian  of  Thomas  Smith  Kelly,  a  minor.  The 
proceeding  was  the  adjudication  of  an  account,  filed  by  the 
trustee  under  the  will  of  Thomas  Smith,  of  the  principal  and 
income  of  thirteen  thousand  dollars  of  Pensacola  and  Atlantio 
Railroad  Company's  coupon  bonds,  which  the  said  troflteeB 
claimed  were  part  of  the  estate  of  decedent,  and  passed  to 
them  under  his  will.  The  guardian  of  Thomas  Smith  Kellj, 
a  minor,  appeared  before  the  auditing  judge  and  claimed  that 
the  bonds  had  been  held  by  the  testator  in  trust  fior  said  minor, 
and  should  be  awarded  to  the  latter's  guardian.  The  andit* 
ing  judge  and  the  judges  of  the  orphans'  court  sustained  the 
guardian's  claim,  and  awarded  him  the  fund. 

The  owner  of  personal  property,  in  order  to  make  a  volon- 
tary  disposition  of  it,  may,  by  a  proper  transfer  of  the  title, 
make  a  gift  of  it  direct  to  the  donee,  or  he  may  impress  upon 
it  a  trust  for  the  benefit  of  the  donee.  It  is  well  settled,  how 
ever,  that  whether  a  gift  or  a  trust  is  intended,  if  the  trans- 
action still  remains  imperfect  and  executory,  equity  will  not 
aid  in  its  enforcement.  The  expression  of  a  mere  intention  to 
create  a  trust,  therefore,  without  more,  is  insufficient;  like  a 
promise  to  give,  it  will  not  be  enforced  in  equity;  DipfU  v. 
Corlesy  11  Hare,  183;  n$lf$'MU%iC$  EBtate,  77  Pa.  St  828;  18 
Am.  Rep.  449.  Almost  all  trusts  are  in  a  certain  sense  execu* 
tory.  Ordinarily,  a  trust  cannot  be  executed  except  by  con- 
veyance ;  there  is,  in  most  cases,  something  to  be  done.  But  this 
is  not  the  sense  in  which  a  trust  is  said  to  be  executory.  An 
executory  trust,  properly  so  called,  is  one  in  which  the  limits* 
tions  are  imperfectly  declared,  and  the  donor's  intention  Is 
expressed  in  such  general  terms  that  something  not  fuly  de- 
clared is  required  to  be  done,  in  order  to  complete  and  perftet 
the  trust,  and  to  give  it  effect.  When  the  limitations  of  a 
trust  are  fully  and  perfectly  declared,  the  trust  is  regarded  as 
an  executed  trust:  EgerUm  v.  firoumloio,  4  H.  L.  Gas.  310; 
Gushing  v.  Blahe^  80  N,  J.  Bq.  689;  Pomeroy's  Bq.  Jur.,sec 
1001. 

Nor  in  such  caee,  if  it  appear  that  the  intention  of  the  donor 
was  to  adopt  either  one  of  these  methods  of  disposition,  will  a 
court  resort  to  the  other  for  the  purpose  of  carrying  it  into 
effect  What  is  clearly  intended  as  a  voluntary  asstgnnMot 
or  a  gift,  but  is  imperfect  as  such,  cannot  be  treated  as  a 
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delaniioQ  of  trmL    If  tUB  were  not  so^  an  ezpreeeion  ci  pree* 
ent  gift  would  in  all  oseee  amount  to  a  declaration  of  traat» 
ind  toy  imperfeot  gift  might  be  made  eflTeotual  rimply  by 
converting  It  into  a  trurt.    There  ie  no  principle  of  equity 
wUch  will  perfect  an  imperfect  gift»  and  a  coart  of  equity  will 
not  impute  a  trust  where  a  trust  was  not  in  contemplation: 
MUwg  V.  Lard,  4  De  Qex,  F.  A  J.  264-274;  Flanderf  ▼.  Blandy, 
45  Ohio  SL  108.    Upon  the  same  ground,  it  has  been  held 
that  a  paper  of  a  testamentary  character,  but  invalid  for  want 
of  proper  execution^  cannot  be  enlarged  or  converted  into  a 
declaration  of  trust:  WarHner  v.  Rogers^  L.  R.  16  Eq.  340.    In 
Richards  v.  Delbridge,  L.  R.  18  Bq.  11-1.%  it  was  held,  over* 
rnling  Morgan  v.  MdUeBon^  L.  R.  10  Bq.  475,  and  Rickardion  v. 
Riehardtonf  L.  R.  8  Bq.  686,  that  to  create  a  trust  there  must 
be  the  expression  of  an  intention  not  to  create  a  present  giftt 
hot  to  become  a  trustee.    See  also  MUray  v.  Lord^  4  De  Qex, 
F.  ft  J.  264-274;  Brett's  Lead.  Cas.  68;  Long^$  Appeal,  86  Pa. 
Si  196.    Although  the  cases  may  not  be  alt(^ether  oonsistenti 
the  role  is  now,  we  think,  well  settled  in  accordance  with  the 
doctrine  declared  in  Richardi  v.  Delbridge,  L.  R.  18  Eq.  11-18, 
that  if  the  transaction  is  intended  to  be  eflTected  by  gift,  the 
court  will  not  give  it  effect  by  construing  it  as  a  trusL    It  is 
well  settled  that  nothing  can  take  effect  as  an  assignment  or 
gift  which  does  not  manifest  an  intention  to  relinquish  the 
right  of  dominion  on  one  hand  and  to  create  it  on  the  other. 
If  the  donor  has  perfected  his  gift  as  he  intended,  and  has 
placed  the  subject  beyond  his  power  or  dominion,  the  want  ot 
oonsideration  is  immaterial;  the  donee's  right  will  be  enforced. 
A  gift  can  only  be  effectual  after  the  intention  to  make  it  has 
heen  accompanied  by  delivery  of  possession  or  some  equiva- 
lent act;  if  it  is  not,  the  transaction's  not  a  gift^  but  a  contract 
merely. 

If  a  trust  is  intended,  it  will  be  equally  effectual  whether 
the  donor  transfer  the  title  to  the  trustee,  or  declare  that  he 
himself  holds  the  property  for  the  purposes  of  the  trust  ^  It 
is  well  settled  that  the  owner  of  personal  property  may  im* 
press  upon  it  a  valid  present  trusty  either  by  a  declaration 
that  he  holds  the  property  in  trust,  or  by  a  transfer  at  the 
legal  title  to  a  third  party  upon  certain  specified  trusts.  In 
other  words,  he  may  constitute  either  himself  or  another  per* 
lOQ  trustee.  If  he  makes  himself  trusteoi  no  transfer  of  the 
•nhject-matter  of  the  trust  is  necessary;  but  if  he  seleota  a 
third  party,  thcsubject  of  the  trust  must  be  trans&rred  to  him 
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in  tQoh  mode  u  will  be  offeotoal  to  piws  tbi  kgal  titk"; 
Biaj^am't  Kqoity,  78;  Perry  on  TrostSi  mob*  M-SS;  KD  ia 
Truateea,  U7  et  aeq.;  Dieier$<mf9  App$ti,  116  Pa.  8k  210;  % 
AoL  St.  Rep.  547.    In  JBu^Aordi  ▼.  IMfrnd^e,  L.  IL 18  8q.  U-U; 
Sir  Qeorge  Jeseel  said:  ^  A  man  maj  trana&r  bia  pvoftr^ 
without  TalQahle  consideration  in  one  of  two  ways:  In  may 
either  do  such  acts  at  amount  in  law  to  a  eon^yanoe  or  la* 
fiignment  of  the  propertji  and  thus  oompletoly  diTaat  IdnMil 
of  the  legal  ownerehipi  in  which  oaae,  the  person  who  by  tboia 
acta  acquires  the  property  takes  it  beneficially  or  on  trosti  as 
the  case  may  be;  or  the  legal  owner  of  the  property  may,  by 
one  or  other  of  the  modes  recognised  as  amoanting  to  a  Tslid 
declaration  of  tnist,  oonsiitate  himself  a  tmsteoi  and  withoiit 
an  actual  transfer  of  the  title,  may  so  deal  with  the  propertf 
as  to  deprive  himself  of  its  beneficial  ownership^  and  doclara 
that  he  will  hold  it  from  that  time  forward  in  trust  for  the 
other  person."    HearUey  v.  Nicholson^  L.  R.  19  Bq.  283,  is  to 
the  same  effecL    If  the  donor  makes  a  third  party  a  irastee, 
he  must  transfer  to  him  the  subject  of  the  trust  in  such  mode 
as  will  be  efTectual  to  pass  the  title.    The  transaction,  as  in 
the  case  of  a  gift,  to  be  effectual,  must  be  accompanisd  by  de* 
livery  of  the  subject  of  the  trust,  or  by  some  act  so  strongly 
indicative  of  the  donor's  intention  as  to  be  tantamount  to  sooh 
a  delivery;  but  where  the  donor  makes  himself  the  trustee,  no 
transfer  of  the  subjectpmatter  is  necessary.    Ex  parU  JV»  ^^ 
Yes.  140;  Danaldaon  v.  /Donaldson,  Kay,  711,  and  Cmn^Mfi 
Appealj  61  Pa.  St  52, 100  Am.  Dea  609,  are  illustrations  of 
trusts  in  this  form.    In  such  cases,  no  assignment  of  the  legal 
title  is  required,  for  the  nature  and  effect  of  the  transaotaon  ia» 
that  the  legal  title  remains  in  the  donor  for  the  benefit  of  tha 
donee.    It  is  conceded  that  as  the  bonds  of  the  PensacoU  and 
Atlantic  Railroad  Company,  the  bonds  in  questicm,  wars  sol 
delivered  to  Thomas  Smith  Kelly  by  Thomas  Smith,  the  trana- 
action  cannot  be  sustained  as  a  gift    It  is  clear  that  a  gift 
was  not  in  contemplation,  and  the  only  questioa  fivr  our  da- 
termination  is,  whether  or  not  a  complete  and  vmlid  trust  waa 
created,  for  a  trust  would  seem  to  have  been  oontomi^ted. 

There  is  no  certain  form  required  in  the  creation  of  a  tmit 
In  the  case  of  personal  property  or  choses  in  acUon,  trusts  maj 
be  proved  by  parol.  If  the  declaration  be  in  writing,  it  is  not 
essential,  as  a  general  rule,  that  it  should  be  in  any  particular 
form.  It  may  be  couched  in  any  language  which  is  sofr 
eiently  expressive  of  the  intention  to  create  a  truai.    ^Threi 
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thingBi  H  haa  been  edd,  mort  ootieur  Id  riiae  *  lnitt{  iofl* 
^t  #ordB  to  create  Hi  *  definite  eobjeet^  and  a  oertain  or 
iscerUined  object;  and  to  these  requiritee  may  be  added  an- 
other, vii.,  that  the  terma  of  the  trnat  ahonld  be  aufficiently 
declared  **:  Biapham'e  Equity,  66,  dting  Crmayt  t.  Cofiaafs  9 
Vea  833;  EnigfU  ▼.  BtmghUm,  11  Clark  A  P.  518.    The  inten- 
tion mint  be  a  complete  one,  and  this  requisite  is  eapecially 
applicable  to  traats  oreated  by  yoluntary  diapoeitiona.    **  A 
mere  inchoate  and  executory  deaign  is  not  enough,  and  nnleaa 
there  is  some  distinct  equity,  aa  fraud,  for  example,  it  cannot 
be  enforced  **:  Bispham'a  Equity,  6S.    The  intention  muat  be 
plainly  manifest^  and  not  deriyed  from  loose  and  equivocal 
expreeaiona  of  partiea,  made  at  different  timea  and  upon  difr 
Areat  oooasiona;  but  any  words  which  indicate  with  aufficient 
oertaiDty  a  purpose  to  create  a  trust  will  be  effective  in  so  do- 
inn^   It  is  not  necessary  that  the  terma  *'  trust "  and  *'  trustee  * 
should  be  used*    The  donor  need  not  say  in  so  many  words, 
"I  dedare  myself  a  trustee,''  but  he  muat  do  something  which 
is  equivalent  to  it,  and  use  expressions  which  have  that  mean- 
ing; for  however  anxious  the  court  may  be  to  carry  out  a 
man's  intention,  it  is  not  at  liberty  to  constrae  words  other* 
wise  than  according  to  their  proper  meaning:  Richardi  ▼.  JM- 
yidge^  h.  R.  18  Bq.  11*18.    In  EmrOey  v.  NiekoUan^  L.  R.  19 
Eq.  233,  Vice-Chancellor  Bacon  aays:   "  It  is  not  necessary 
that  the  declaration  of  a  trust  should  be  in  terms  exj^cit,  bat 
what  I  take  the  law  to  require  is,  that  the  donor  should  have 
evinoed  by  hia  acts,  which  admit  of  no  other  interpretation, 
that  he  himself  had  ceased  to  be,  and  that  some  other  person 
had  become,  the  beneficial  owner  of  the  subject  of  the  gift  or 
transfer,  and  that  such  legal  right  of  it,  if  any,  as  he  retained 
was  held  in  trnst  for  the  donee."    ^The  one  thing  necessary," 
sajs  the  same  learned  judge  in  Warriner  v.  Rogerg^  L.  R.  16 
Bq.  840,  ^  to  give  validity  to  a  declaration  of  trust,  the  indis- 
pensable thing,  I  take  to  be  that  the  donor  or  grantor,  or  what- 
ever he  may  be  called,  should  have  absolutely  parted  with  that 
interest  which  had  been  his  np  to  the  time  of  the  declaration, 
^should  have  effectually  changed  bis  right  in  that  respect, 
and  put  the  property  out  of  his  power,  at  least  in  the  way  of 
interest"    The  acts  or  words  relied  upon  must  be  unequivocal, 
plainly  implying  that  the  person  holds  the  property  as  trustee: 
Manila  V.  Fwik,  75  N.  Y.  134;  81  Am.  Rep.  446.    Therefore, 
in  Young  v.  Young^  80  N.  Y.  422,  36  Am.  Rep.  634,  where  the 
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doaor  signed  a  paper  eertifying  eimply  that  eerfadn  bondf  be- 
longed to  hie  eons,  bot  did  not  declare  in  any  words  of  plsia 
import  thai  he  held  them  in  trnst  for  them,  the  declaratioo 
was  held  to  be  insufficient  In  Hdfenitein'i  E$UUe,  77  Pa.  828. 
18  Am.  Rep.  449,  Mr.  Justice  Sharswood  says:  ^  There  if  oe 
prescribed  form  for  the  declaration  of  a  trust.  WhsteTor 
evinces  the  intention  of  the  party  that  the  property  of  which 
he  is  the  legal  owner  shall  beneficially  be  another's  is  soffi- 
cient." 

In  the  case  at  bar,  the  subject  of  the  alleged  trust  is  cortain; 
the  cestui  qtte  trust  is  particularly  designated  by  name  and 
identified,  whilst  the  terms  are  specifio  and  sufficiently  showo* 
The  contention  is,  however,  that  a  trust  upon  these  terms  was 
not  sufficiently  declared;  that  the  whole  matter  rested  in  ths 
undeclared  and  unexecuted  intention  of  the  donor,  and  wai| 
therefore,  wholly  without  effect 

Thomas  Smith,  although  a  married  man,  had  no  childroQ. 
He  was  the  owner  of  a  large  estate,  the  personalty  alone  ag- 
gregating about  one  million  dollars.  Thomas  Smith  Kelly 
was  his  nephew,  his  godson,  and  namesake;  and  although  his 
father  and  mother  were  both  living,  he  lived  with  and  was 
maintained  and  educated  by  his  uncle  from  the  age  of  three 
years  until  the  time  of  the  decedent's  death  on  the  20ih  of 
May,  1883,  when  he  .vas  about  thirteen  years  of  age.  His 
uncle  admittedly  stood  in  loeo  parentis^  which  would  seem  le 
furnish  a  sufficient  motive  for  making  this  disposition  of  the 
bonds,  and  would  have  like  effect  generally  to  that  which 
attends  the  relation  of  parent  and  child:  Ex  parte  Pye^  18  Vea. 
146.  The  bonds  were  purchased  on  the  28th  of  January,  1883, 
and  the  death  of  the  decedent  occurred  on  the  20th  of  Maji 
1883.  A  year  or  more  before  his  decease,  which  was  presum- 
ably near  the  time  when  the  bonds  were  purchased,  Thomaa 
Smith,  in  a  conversation  with  John  H.  Kelly,  the  father  of 
Thomas  Smith  Kelly,  stated  **he  had  laid  by  or  appropriated 
some  bonds  for  Tom."  After  his  death,  when  his  box  in  the 
trust  company's  vaults  was  opened,  the  bonds  in  question  were 
found  amongst  his  assets.  The  envelope  iu  which  they  were 
contained  was  indorsed:  *'  13  bonds,  $1,000  each,  held  for  Tom 
Smith  Kelly.  [Signed]  T.  S.  Pensacola  A  Atlantic  R.  R. 
mortgage  bonds."  The  envelope  contained  bonds  of  that 
description  and  amount.  In  the  decedent's  aoooonUbook  was 
an.  entry  in  his  own  handwriting,  as  follows: — 
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.    Aoeonnt  ThomaB  Smlih  Eellj. 
PfDsacda  and  Atiantio  Railroad  Compaoy  Mortgage  Bonda. 

1882. 

Jan.  28.  To  cash  paid  E.  W.  Clark  and  Kim- 
ball for  $16,000  bonds  at  95^  and  interest  from 
August  1, 1881 $15,189  88 

Less  Nos.  1223, 1224,  1225,  $3,000,  sold  William 
Simpson,  Jr.,  same  day  at  same  prioe,  $8,000    $2,850  00 


Balance  $13,000,  cost $12,339  83 

$13,000  of  these  bonds  I  bought  for,  and  are  the  property  ot^ 
my  nephew  and  godson,  Thomas  Smith  Kelly,  and  belong  to 
him.  Thomas  Smith. 

Philaoslphia,  January  28, 1882. 

Or. 
1881. 

August  1.  Doe  and  payable  August  1,  1921,  eoupons  due 
August  1st  and  February  1st,  six  per  cent  per  annum  on 
New  York.  Principal  and  interest  guaranteed  by  the  Louis* 
▼ille  Railroad  Company.  Bonds,  $16,000,  $1,000  each,  Not. 
1223-1238,  both  inclusiye. 
1882 

Aug.  10.    Thomas  Smith  Kelly,  Interest  collected 

for  him $890  00 

1883. 

Feb.  1.    Cash  coupons  paid  M.  B.  Smith  for 
Tom  8.  K. $890  00 

It  also  appears  that  the  decedent  kept  a  pocket  memorandum* 
book,  in  which  he  jotted  down  his  monetary  transactions  as 
they  took  place,  and  in  January  of  each  year  made  a  summary 
of  his  inyestments.  Li  the  latest  statement  of  this  character 
in  the  book,  dated  shortly  before  his  death,  the  sum  total  was 
$1,000,000,  and  included  in  the  items  making  up  that  total 
was,  ^*$13,000  Pensacola  and  Atlantic  bonds.*'  Under  the  head 
of  iDoome  for  1883,  in  the  same  book,  was  noted  $390  interest 
on  these  securities.  Opposite  to  the  entry  of  the  bonds  was 
the  word  **Tom,"  in  testator's  handwriting.  The  entry  had  a 
red  line  drawn  through  it,  which  line  was  afterwards  scratched 
out  by  the  testator,  and  the  entry  was  written  in  again  by 
hifla.    It  was  explained  that  a  nephew  had  drawn  the  line 


64S  BsvAR  er  Smtth.  [F 

throagli  at  testator*!  nqiieat|  bMAOse  ilia  tiatator  had  intended 
to  enter  the  item  elsewhere. 

Was  not  all  this,  taken  together,  a  flrafflolent  and  dear  ded^ 
ration  of  trust  in  favor  of  the  nephew?  The  decedent,  as  wt 
have  seen,  in  his  lifetime,  in  his  own  handwriting,  and  Ofsr 
his  own  initials  and  signature,  declared  that  these  bonds,  thos 
■et  apart  and  "appropriated  or  laid  by''  for  his  nephew,  not 
only  were  the  ''property  of  his  nephew^''  and  ''belonged  to 
him/'  but  they  were  "bought  for"  and  '•held  for  him.''  la 
the  absence  of  the  precise  terms  "in  trust,"  it  is  difficult  to 
suggest  words  more  expressive  of  a  trust  than  the  words  thus 
employed.  Their  meaning  is  so  obvious  and  certain  that  tbers 
can  be  no  doubt  of  the  decedentfs  intention. 

But  it  is  said  that  this  intention  was  not  properly  declared; 
that  the  words  were  written  upon  the  envelope  and  in  the  pri- 
vate  account-book  of  the  decedent,  and  it  is  not  shown  tiiat 
these  entries  and  indorsements  were  witnessed  by  or  were  ever 
exhibited  to  any  one;  that  they  were  mere  private  memoranda 
which  were  wholly  within  the  power  of  the  donor,  and  which 
in  his  lifetime  he  might  have  revoked,  canceled,  or  destroyed. 
The  argument  of  appellant's  counsel  is,  that  a  "declaratioD" 
of  trust  involves  the  idea  that  the  donor  must  declare  his  as* 
sumption  of  the  trust;  in  other  words,  that  he  most  say  some* 
thing,  or  write  something,  or  exhibit  something  to  some  other 
person,  or  to  the  world  at  large.  "If  he  stands  alone,"  say 
the  learned  counsel,  "in  a  room,  and  repeats  his  intention  to 
himself,  that  is  not  a  declaration.  If  he  writes  a  meroorandum, 
not  intended  to  be  shown  to  any  one  during  his  lifetime,  that 
is  not  a  declaration.  It  may  be  a  testamentary  disposition,  if 
he  looks  forward  to  its  discovery  and  inspection  after  death; 
but  it  cannot  be  a  declaration  of  trust,  if  he  does  not  intend  to 
communicate  it  in  his  lifetime.  As  in  gifts  there  roust  be  a 
delivery,  so  in  declarations  of  trust  there  must  be  something 
equivalent  to  a  delivery,  to  wit,  a  declaration  made  to  some 
other  person  or  to  the  world  at  large,  which  constitutes  the 
donor  at  once  a  trustee,  and  conveys  to  the  cestui  jue  truai  an 
immediate  equitable  interest. 

It  is  admitted  that  the  declaration  need  not  be  made  to  the 
cestui  que  trust;  that  if  made  to  other  persons,  under  cirenm- 
stances  indicating  the  intention  of  the  donor  to  make  a  declar- 
ation, it  is  sufficient.  It  is  conceded,  also,  that  but  little 
publicity  is  required,  and  that  tht  donor  may  retain  the  paper 
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io  his  poBsesmoci;  but  it  is  contended  that  the  deolttmtlaa  mwi 
of  neoesstty  be  made  to  boom  (me  beeldos  himself. 

It  may.  be  conceded  that  if  a  man,  being  alone,  roerelj  !•» 
peat  hit  pnrpoee  to  himself,  that  would  not  be  a  declaration,. 
ftir  it  is  obyions  that  as  his  utterance  was  not  intended  for 
other  ears  than  his  own,  it  was  merely  the  expression  of  an  in* 
teatioD.  It  may  also  be  conceded,  that  if,  under  such  circum- 
Btsnces,  he  were  to  have  written  his  purpose  formally  upon 
paper,  and  added  his  signature  and  seal,  he  might  the  next 
moment  have  destroyed  it  The  trust,  in  such  case,  would 
take  etfect  whenever  it  appeared  that  the  instrument  was  exe* 
CQled  as  the  deliberato  expression  of  his  purpose,  and  thia 
may  be  shown  by  his  acts  or  declarations  respecting  it,  or  by 
circamstances  tending  to  establish  the  fact 

The  purpose  of  Thomas  Smith,  with  reference  to  these 
bonds,  was  not  only  written  and  authenticated  by  his  initials 
or  signature,  but  the  writing  was  carefully  preserved  until  the- 
time  of  decedent's  death*    The  envelope  containing  the  bonda 
in  question  had  an  informal  declaration  indorsed  thereon  that 
the  bonds  were  held  for  Tom  Smith  Kelly;  the  account^book 
showed,  not  only  that  they  were  bought  for  his  nephew,  but 
that  they  belonged  to  him, — they  were  his  property.    For 
whose  inspection  were  those  written  declarations  intended  f 
Certainly  not  for  the  inspection  of  the  donor,  but  for  those  who 
might  have  occasion  at  any  time  in  the  future  to  investigate 
bis  affairs.    The  donor  was  advanced  in  years,  and  was  sub- 
ject to  the  ordinary  ills,  accidente,  and  misfortunes  of  life,  both 
physically  and  mentelly.    He  was  liable,  although  living,  to 
be  incapacitated  for  all  business  affairs,  or  he  might  be  r^ 
moved  by  death.    In  any  event,  his  purpose  would  seem  to 
have  been  to  leave  a  memorandum  for  the  eyes  of  others,  exhib- 
ituig  his  intention  and  purpose  with  respect  to  these  bonds.    li 
is  unnecessary  for  us  to  consider  whether  or  not  the  donor  might 
have  revoked  the  declaration.    He  did  not  revoke  it;  he  put 
it  away  with  the  bonds  themselves,  and  carefully  preserved  it. 
He  coUeoted  the  interest  semi-annually,  and  in  recognition  of 
the  existing  trust,  placed  the  several  amounts  to  the  credit  of 
the  donee.    It  is  not  essential  to  the  validity  of  a  trust  of  per* 
sonal  property  that  it  should  be  irrevocable;  indeed,  a  right  of 
revocation  may  be  expressly  reserved:  Dickerson^i  Appeal^  115 
Pa.  St  198;  2  Am.  St  Rep.  547;  Line^  v.  Unes,  142  Pa.  St 
149;  24  Am.  St  Rep.  487.    The  question  in  such  case  is  not 
so  much  whether  in  the  lifetime  of  the  decedent  the  declarar 
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tion  wmi  aetdallj  exhibited  to  the  inspection  of  otben,  as 
whether,  tinder  all  the  circa  mstances  of  the  ca8e«  it  would  ap- 
pear to  have  been  written  and  preserved  for  the  iaspectioo  of 
others.  If  the  declaration  had  been  a  formal  one,  ander  the 
hand  and  seal  of  the  declarant,  upon  proof  of  its  execution  we 
think  its  effectuality  would  not  have  been  questioned,  even 
though  it  never  had  been  exhibited  to  the  cestui  qtie  truit  or  to 
any  other  person;  and  we  cannot  see  that  the  informal  nature 
of  the  writing  could  alter  its  effect,  if  the  donor's  intention  is 
otherwise  clearly  established. 

There  was  no  provision  for  the  assignment  of  the  bonds  of  Ih) 
Pensacola  and  Atlantic  Railroad  Company  on  the  books  of  the 
company.  They  were  simply  ordinary  coupon  bonds,  trans- 
ferable by  delivery.  A  formal  assignment  was  unnecessary  to 
transfer  the  title.  The  rights  of  creditors  do  not  intervene. 
The  appellants  stand  in  the  shoes  of  the  testator,  and  their 
rights  do  not  rise  superior  to  his.  Whilst  a  gift,  in  its  proper 
legal  acceptation,  was  not  contemplated  by  Thomas  Smith,  it 
is  plain  that  his  purpose  was  to  vest  the  equitable  ownership 
of  these  bonds  in  his  nephew,  and  to  apply  the  interest  for  his 
benefit.  In  the  language  of  the  president  judge  of  the  or^ 
phans'  court,  his  '*  declarations  and  subsequent  acts,  evidenced 
by  his  admissions  and  solemn  entries  in  his  books,  and  the  in- 
dorsement upon  the  envelope  containing  the  bonds,  famish 
incontrovertible  proofs  of  his  intention  to  hold  them  as  a 
trustee." 

In  Orawford^B  Appeal,  61  Pa.  St  52, 100  Am.  Dec.  609,  Craw- 
ford, who  was  indebted  to  his  wife  about  six  hundred  doUare, 
«aid  to  her:  **I  have  added  three  thousand  dollars  to  your 
little  money  ";  and  it  appears  that  on  the  9th  of  Hayi  1864, 
the  book-keeper,  by  his  direction,  made  an  entry  of  three  thou- 
fland  dollars  additional  to  her  credit  on  the  hooka.  The  book- 
keeper was  directed  to  enter  the  credit  simply  **  for  cash 
received."  It  does  not  appear  that  any  declaration  of  trust 
was  communicated  to  him  by  Crawford,  or,  in  fact,  that  a 
trust  was  expressly  declared  to  any  other  person.  Mrs.  Craw- 
ford  at  no  time  afterwards  received  any  portion  of  the  prin* 
eipal  or  interest  of  the  money  standing  to  her  credit^  but 
interest  was  from  year  to  year  credited  upon  it  After  the 
husband's  death,  on  the  distribution  of  his  estate,  the  widow 
•olaimed  this  three  thousand  dollars  with  the  accrued  interest 
It  was  held  by  this  court  that  her  claim  could  not  be  sup- 
ported as  a  gift^  but  it  was  sustained  upon  the  footing  of  a 
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tniBi  We  are  of  o^aioiiy  opoQ  similar  grounds,  tbat  the  rail- 
road bonds  wers^  in  this  instanooi  inteaded.  not  as  a  present  gift, 
tat  the  testator  retained  the  possession  of  them,  and  exhibited 
no  intention  whatever  of  parting  with  them;  on  the  contrary, 
he  expressly  declared  in  writing  that  he  '^held''  them  for 
Thomas  Smith  Kelly,  for  whom  he  had  bought  and  paid  for 
them,  and  that  the  bonds  were  his  property.  Completeness 
of  the  trust  is  to  be  judged  ot  not  only  by  what  the  testator 
said  and  what  was  written,  but  by  what  the  testator  did.  He 
did  not  read  the  declaration  to  others,  but  he  put  it  away  with 
the  bonds  in  his  box  in  the  trust  company's  yaults,  and  care- 
fully presenred  it,  and  he  received  and  properly  applied  the 
iatmst^  circumstances  which  give  rise  to  the  reasonable  im* 
plieatioo  that  tlio  writing  was  intended  fixr  the  eytt  of  others, 
and  not  merely  for  his  own. 

We  are  of  opinion  that  the  trust  is  fhlly  established,  and  the 
deoiee  of  the  orphans'  oonrt  is  affirmedi  and  the  appeal  dis- 
missad  mt  the  ooits  of  the  appellant 


flms^Somrr  10  Mnnam  lurwrnwrnn  Oivr.  —A  eonri  of  equity  wiU 
■at  oootpel  m  dooor**  ponoiuU  rapreteatotiTes  k»  oompUto  an  imperfeot  gift 
hgr  Um  doioK  of  ea  Mk  which  the  donor,  if  lining,  might  have  refnaed  to  do: 
Afpeai^  IToM,  IS  Fk  81  177;  9  Am.  8t  Rep.  83,  and  note. 

Qivr —  What  CoMBrmmi.  —  A  gift  of  a  ehattel  is  the  aot  of  traneferring 
the  right  and  pooeearioB  thereto,  whereby  one  man  renoaaoee,  and  another 
e0«iBra%  immediaUly  all  right  and  title  to  the  giftt  MtWUik  t.  Fam  Vaettr, 
»  MiHL  488;  78  Am.  Dee.  187,  and  note. 

Taosn — SxaouroaT— What  amm,  <- An  ezeontory  tnut  ia  one  where 
the  beaefieiary  It  not  yet  elothed  with  the  equitable  title,  bat  has  a  mere 
right  to  have  eome  aot  done  whioh  will  rest  in  him  anoh  eqaitable  title:  i\^l- 
ei0T.  Ogdmt,  »  Bl.  3SS;  SI  Am.  Deo.  311,  and  note. 

TtBOWtm  —  How  Oam&TBD.  —  Writing  ie  not  eesential  to  the  oreation  of  a 
Irast;  bmt  the  atatnte  of  frande  reqairee  that  ite  terms  and  oonditioiis  miist 
be  elaarly  manifeated  and  proTed,  in  writing,  under  the  band  of  the  party  to 
be  charged,  before  the  court  will  carry  it  into  execution:  Steere  t.  Steert,  5 
JehiHb  CSi.  1|  0  Am.  Dea  25S.  Where  a  person  indebted  to  another  in  a  cer- 
lam  aan  of  money  writes  to  him,  recogaiaing  the  indebtedness,  and  telling 
Ua  that  ho  will  keep  the  money  until  he  deems  him  capable  of  taking  care 
«f  il^  that  he  wiU  keep  it  on  interest  for  him,  this  is  sufficient  for  the 
creatioa  of  a  valid  trust:  Hamer  r.  Sidwa^,  I2i  N.  Y.  538;  21  Am.  8t.  Rep. 

TaoRS^Dovoa  mat  OoNSTrnm  Hiksklt  Tauffraa.  —  The  owner  of 
pereonal  property  may  impress  upon  it  a  valid  tmsti  either  by  a  declaration 
tibat  he  holda  the  property  in  trnsti  or  by  a  transfer  of  the  legal  title  to  a 
ttiid  person  npon  specified  trusts:  Didtermm's  Appeal,  115  Pa.  St.  198;  2  Am. 
8t.  B^  SI7|  UdiOer  ▼.  Bwoery  Sav.  Bank,  117  N.  Y.  125;  15  Am.  St.  Rep. 
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HiNDntsoH  v.  Philabblfbia  ah d  RftADnro  R*r  Go. 

I7  in  eaoMd  by  sptrhk  IMm  tftt  lMiiiMlir«-e&gn«  of  m  niBrMifo» 
fany,  MgUgaoM  on  tiM  ftei  of  Um  Mmpany  It  the  girt  of  tb«  aetiaa, 
and  the  Irardan  of  proof  it  upon  tho  plaintiff  to  prore  it  The  nan  fMk 
of  the  ozistenoa  of  the  firo  will  nok  eharge  the  oompaiiy  with  eithor  aef- 
ligenoa  or  want  of  ikilL 

BAiuMam-^LtasELmr  iraft  VkKXi-*-NftouM«vei^fl»AUc-AM«riBfl^ 
PMMVMmoR.  — InoiMof  lo«  hf  Br%  lairly  attribntahle  to  iparks  fraa 
a  railroad  eonqpany'a  looamotiFfl^  the  abaanoe  of  a  8park«amalw  ia  prima 
Jkck  oyidenoa  of  nagliganoe  on  the  part  of  the  company;  and  altboo^ 
the  eraiasion  of  ipaHu  It  Hot  of  itsdf  avideaos  of  nagliganoa,  tlie  fast 
that  theyolAtMa&%iktaaon«UeratiU  dirtanoa  mieat  the  preeatapriea 
tht(t  the  Mifliae  k  not  proWdad  with  a  anfioient  ipark-arreator. 

Raikboadi  ^  Leabiutt  lOft  Firm  ^  BvnuuiOB.  —  Where  a  railroad  fire 
aomplainad  of  U  ahown  to  hare  been  eanaed,  or  in  tiio  aatnre  ef  the 
ma%  oonld  only  ha?a  bean  caoaed,  by  tpaK^  from  an  angina^  whidh  » 
known  «nd  identifiad,  the  andanoe  ahaald  be  oaafinad  to  the  eondiliaa 
of  that  engine,  iti  managemani^  and  ito  praetteal  ofeaa*ion»  and  arideafl* 
tonding  to  proTO  defeoti  in  other  enginaa  of  the  company  ia  irrelerant 
and  ehonld  be  exdnded.  The  evidence  mnat  aleo  be  oonffned  to  the  op- 
atfttian  of  tha  MenftiAed  angina  at  arnboot  the  tiaM  of  the  oaanrMMa  ef 
the  lira. 

ftaiutOAiM— LrAHLrrr  ior  Fmn^BnoBMCB.  —In aatieoa  to  reoerer  kt 
the  escape  of  fire  from  loaomottTO-enginea,  the  bnrdan  m  npoa  the  eoo^ 
plainant  to  prove  negligenee  in  their  aonttraotioo,  operation,  or  maoaf^ 
■ant.  Thia  fact  need  not  be  eatabliriied  by  direct  or  poaitive  proo^  bat 
may  be  ahown  by  oirenmatantial  eridenoe. 

Railboam — LiABiLTTT  FOB  F1&B8  —  BviDBHOB.  —  Where  a  railroad  fire 
aomplainad  of  ia  ahown  to  have  been  canaed»  or  may  have  beea  eaoeed, 
by  aparka  from  an  engine,  unknown  and  nnidentifiod,  or  by  one  of  eev* 
and  engineer  aome  of  which  are  nnidentified*  evidence  that  eparka  and 
burning  coals  ware  frequeutly  dropped  by  enginei  paeeing  on  the  eame 
road  about  the  time  of  the  fire  in  question^  and  either  before  or  after,  it 
relevant  and  oompetont  to  show  habitnal  negligence  on  the  part  of  the 
aompany,  and  to  make  it  probable  that  the  damage  oomplatnM  of  pro- 
ceeded from  the  eame  cause. 

Baduboaim — Lkabiutt  joe  Fdub  —  BvzDtiroB. — In  an  action  to  recovei 
for  the  eacape  of  fire  from  an  unidentified  locomotive^  evidence  that  the 
company's  locomotives  generally,  or  many  of  them,  at  or  about  the  time 
of  the  fire^  threw  sparks  of  unusual  siae  and  kindled  numerooa  firae  upon 
that  part  of  the  road,  is  admiasible  to  sustain  or  strengthen  the  iaferenoe 
that  the  fire  originated  from  the  negligeDoe  of  the  company  complained 
againatk  Bvidenoe  of  this  character  most  be  limited  to  about  the  time 
of  the  fire,  and  if  it  relatea  to  a  period  aiz  montha  preceding  the  fire  et 
ia  unlimited  as  to  time,  it  ia  inadmissible. 

Qavin  W.  Hari^  for  the  appellant 
P.  F.  Bothermd^  Jr^  for  the  appelleea. 
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Clahb^J.  TUi  aetfoB  wm  bffoiighl  to  rMQWf  daiMKgeft  for 
Urn  dtatnuttM  fagr  fire  of  tlM  plfdftttff 't  mA  and  door  nffl  %t 
MontgMUBrjr,  in  Lyopiaing  Goumfy,  Tbo  nill  WM  ttiQata  b«* 
tirwn  the  PennaylvsniA  and  th*  Philadelphia  ajid  Beading 
nOroada,  the  fnrmer  paaaing  id  tnot  and  the  laAtar  in  the 
nar  of  the  milL  The  plaiaiiffli  allege  that  the  fire,  which  oo» 
enned  on  the  tenth  day  of  Aaguat,  1888,  waa  oommiuiieatod 
ftom  aparka  emitted  bj  the  defeodant'a  enginea.  The  fire  waa 
diaoayegad  abont  ft  or  6:15  o'clock,  f.  m.,  in  the  upper  part  o/ 
the  TeDtilatcHr,  on  the  aide  next  the  de&ndanVa  road.  The 
fentilator  waa  about  thirty  feet  high,  and  waa  within  twenty* 
two  feet  of  de&ndant'a  road. 

The  watchman  teatifiea  that  he  came  on  duty  that  erening 
about  fifteen  minutea  before  shutting-down  time,  and  that  the 
mill  ahot  down  at  about  5:80,  p.  v.,  mill  time,  or  6:15  railroad 
time;  that  after  he  came  on  duty,  and  before  the  fire,  two 
traina  passed;  the  first,  a  coal  train  going  north,  drawn  by  an 
engine  which  he  could  not  identify;  and  about  fifteen  min* 
utee  later,  a  freight  train  drawn  by  engine  No.  72.    The  de- 
fendant'a  evidence,  however,  showed  that  two  other  engines 
drawing  passenger  trains  paaaed  this  point,  one  at  6:21  and 
the  other  at  5:22,  p.  m.,  neither  of  which  engines  waa  identi- 
fied; indeed,  it  would  seem  that  the  plaintiffs  did  not  know 
they  had  passed  the  mill  until  the  fact  was  developed  in  the 
defisndant'a  teatimony*    The  watchman  testifies,  further,  that 
it  waa  hia  duty  to  take  notice  of  the  engines  as  fliey  passed|  to 
see  whether  they  threw  fire  from  the  stacka;  that  he  did  watoh 
the  engine  in  firont  of  the  coal  train,  and  also  engine  Ka  72, 
and  that  he  saw  no  aparks;  but  that  aa  it  was  only  six  o^clocky 
and  the  aun  waa  ahining  brightly,  there  may  have  been  sparks 
emitted  which  he  did  not  see.    The  only  engine  known  and 
identified  waa  No.  72. 

The  defendant'a  contention  waa,  that  the  fire  occurred  in  the 
pit  contoining  the  shavings  and  dfbris  of  the  mill,  which  waa 
immediatoly  underneath  the  ventilator,  and  from  which  the 
ahavinga,  ete.,  were  supplied  aa  fuel  to  the  furnace.  There  is 
a  laiig0  volume  of  testimony  bearing  upon  the  origin  and  cause 
ef  the  fire,  upon  consideration  of  which  the  jury  found  the  fire 
to  haTO  been  caused  by  sparks  from  the  defendant'a  locomo- 
tive-enginea. 

The  Philadelphia  and  Reading  Railroad  Company,  at  the 
time  of  the  injury  complained  <rf,  was  an  incorporated  com* 
paajy  entitled  to  the  right  of  way  for  ita  engines,  eto.,  upon 
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their  trsek,  as  located  in  the  rear  of  the  plaintifb*  mill.   The 
companj,  in  the  proper  nee  of  its  road,  wae  therefore  in  the 
lawful  pnrenit  of  a  legitimate  bneineaa,  and  if  injury  reniltei 
to  the  plaintiffs,  it  is  damnum  aftejue  iiyuria;  the  oompsny 
oannot  be  mulcted  in  damages  except  upon  proof  of  negUgenoe: 
Franlford  etc.  Tamp.  Co.  ▼.  nUaddphia  etc.  R.  R.  Co.,  54  Pa. 
St  846;  93  Am.  Dec.  708;  Philadelphia  etc  R.  R.  Co.  ▼.  Emr 
drielMfi,  80  Pa.  St.  182;  21  Am.  Rep.  97.    No  person  is  an- 
swerable in  damages  for  the  reasonable  exercise  of  a  ii^t» 
when  the  act  is  done  with  a  cautious  regard  for  the  rights  of 
others,  and  where  there  is  no  ground  for  the  charge  of  negli* 
gence,  unskillfulness,  or  malice.    For  the  ordinary  risks,  the 
land-owner  is  compensated  in  the  damages  for  right  of  way; 
negligence,  therefore,  is  the  gist  of  the  action,  and  the  burden 
of  proof  is  upon  the  plaintiffs  to  establish  it.    And  as  all 
engines,  whether  provided  with  spark-arresters  or  not,  emit 
sparks,  the  mere  existence  of  a  fire  along  the  line  of  the  road, 
caused  by  sparks  from  the  company's  engines,  is  not  euoo^ 
to  fasten  upon  the  company  the  charge  either  of  negUgeoce  or 
want  of  skill:  PhUadelphia  etc.  R.  R.  Co.  ▼•  Yeiser,  8  Pa.  St. 
866.    In  Jennings  ▼.  Penntyhania  R.  R.  Co.,  98  Pa.  St.  840, 
this  court  in  a  per  curiam  opinion,  said:  '^To  hold  that  the 
fact  of  the  fire  having  taken  place  was  prima  /aci$  evideiioe 
that  the  spark-arrester  was  defective,  and  therefore  that  the 
case  ought  to  haye  been  submitted  to  the  jury,  would  be  prao* 
tically  to  hold  railroad  companies  liable  for  all  firee;  for  it  is 
notorious  that  no  spark-arrester  has  yet  been  invented  to  prs* 
vent  all  sparku;  and  a  little  spark  may  kindle  as  laige  a 
conflagration  as  a  large  one,  it  depending  very  much  on  the 
dryness  or  humidity  of  the  atmosphere  whether  a  spaA  will 
go  out  before  reaching  the  ground,  and  whether  what  it  reaches 
is  in  a  condition  to  be  easily  ignited.''    So,  also,  PhUaddphm 
etc.  R.  R.  Co.  V.  SehidU,  98  Pa.  St  844;  Rwdimg  efe.  &  JZ.  Gs. 
V.  Latshaw,  98  Pa.  St.  449. 

Whilst  any  ordinary  fuel  may  be  used  in  a  looomolive-en* 
gine  for  the  generation  of  steam,  the  exercise  of  this  right  is 
subject  to  the  restriction  that  the  latest  improvements  in  iti 
management  in  general  use  shall  be  applied  to  it:  FVanljfori 
eU.  Twmp.  Co.  y.  Philaddphia  etc.  R.  R.  Co.,  64  Pa.  8t  846; 
98  Am.  Dec  708.  It  is  the  duty  of  the  railroad  company,  in 
the  use  of  an  engine,  to  use  such  reasonaUe  precautioa  as  may 
prevent  damage  to  the  property  ot  others;  hence,  in  £adb- 
iMiiifia  eU.R.R.Co.  y.  Doak^  62  Pa.  St  879,  91  Am.  Dee.  IM 
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'bere^  altbough  then  was  no  direot  •ncfeooe  that  the  building 

WM  (bed  by  the  eni^ne,  or  that  aparks  were  emitted  from  it 

at  Um  time,  yet  the  building  waa  near  the  railroad,  and  waa 

dboofered  to  be  on  fire  when  the  train  passed,  and  it  waa 

ihown  ihat  the  engine  had  no  spark-arrester,  it  was  held  that 

ix  question  of  negligenoe  was  properly  submitted  to  the  jury. 

The  effeet  of  this  ruling  was  to  establish  the  principle  in 

Pennqrhania  that  in  ease  of  loss  by  fire,  fairly  attributable  to 

tparlu  firom  a  railroad  company's  locomotive-enginOi  the  ab- 

nooe  d  a  spark-arrester  is  prima  facie  evidence  of  negligenoe 

on  the  part  of  the  company.    It  is  the  duty  of  railroad  com* 

panies  to  adopt  the  best  precautions  against  danger  in  general 

nee,  and  which  experience  has  shown  to  be  superior  and  effeo* 

tual,  and  to  avail  themselves  of  every  such  known  safeguard 

or  generally  approved  invention  to  lessen  the  danger.    Bni 

mechanical  invention  and  skill  have  all  provided  a  merely 

TMutial  protection  against  the  emission  of  sparks.    The  mere 

ttct  that  sparks  are  thrown  from  the  stack  of  an  engine  is  not, 

sherefore,  evidence  in  itself  of  negligence.    Where,  however, 

sparks  of  large  size  are  emitted,  which,  carried  to  a  long  die* 

taooe,  set  fire  to  fields,  fences,  or  buildings,  it  may,  in  the 

present  condition  of  this  branch  of  mechanical  invention,  well 

be  inferred  that  the  engine  is  not  provided  with  a  sufficient 

spark-arrester:  Philadelphia  etc.  E.  R.  Co.  v.  Hendriekeonf  80 

Pa.  St.  182;  21  Am.  Rep.  97;  Penneylvania  Co.  v.  Wateon,  81* 

Pa.  St.  293;  Pennsylvania  etc.  R.  R.  Co.  v.  Lacey,  89  Pa.  SL 

458;  FhUadelphia  etc  R.  R.  Co.  v.  Schultz,  93  Pa.  St  841. 

Therefore,  in  an  aotion  for  the  recovery  of  damages  for  tho> 

leetmctlon  of  a  dwelling  seventy-seven  feet  distant  from  tho 

ndlroad,  where  it  was  shown  that  sparks  were  seen  flying  from 

engines  to  a  distance  of  more  than  fifty  yards,  and  fences  and 

fields  were  set  on  fire  in  several  places,  about  the  same  timo 

and  at  considerable  distance  from  the  road,  the  question  o^ 

negligence,  it  waa  held,  should  have  been  submitted  to  tho 

JDiy.    Although  the  company  gave  evidence  to  the  effect  that 

their  engines  were  in  good  order,  and  were  all  provided  with. 

food  spark-arresters,  the  unusual  distance  to  which  the  sparka. 

were  borne,  and  the  numerous  fires  they  created,  were  held  to 

be  such  evidence  to  the  contrary  effect  as  to  have  carried  the 

ease  to  the  jury:  HuyeU  v.  Philadelphia  ete.  JZ.  J2.  Co.,  28  Pa^ 

Bt.878. 

Where  the  iiqury  complained  of  is  shown  to  have  been. 
caused,  or  in  the  nature  of  the  case  could  only  have  been. 
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caused,  by  sparks  frm  aaenglae  wkMi  ia  knowa  and  M&iA 
fiedy  the  eyideooe  sbould  be  oonfinad  to  the  ooodllion  of  tbsl 
•cngi  De,  its  management^  and  ita  praotieal  oper atkii.  Stidenm 
lending  to  prove  defeets  in  other  engines  of  the  oempaoy  if 
irrelevant,  and  shookl  be  exolnded:  Erie  iPjr  C^  t.  Deehr^  78 
Pa.  St  298w    In  the  ease  dted,  the  house  of  the  plaintiff,  whieb 
etood  near  the  traok  of  the  defendant's  railroad,  was  destroyed 
by  fire  on  the  6th  of  March,  1872.    The  phiintiff  alleged  that 
the  fire  originated  from  sparks  thiown  from  kxx^motive-eiipne 
No.  458,  belonging  to  the  delbndant8|  whidi  passed  his  boose 
about  the  time  the  fire  commenced,  and  that  the  throeiiig  of 
the  sparks  was  from  the  negligence  of  the  defendants  hi  not 
having  their  apparatas  in  proper  order.    Mr.  Justice  Gordon, 
in  the  opinion  of  the  conrt,  says:  **  It  appears  from  the  evi- 
dence, and  it  was  conceded  in  the  argument,  that  the  only 
loccnnotive  that  oonid  have  fired  the  premises  in  queetioQ  was 
that  numbered  468,  in  charge  of  Alfred  Carpenter  as  engineer. 
It  follows,  therefore,  that  the  condition  of  this  engine  and  ita 
management  were  all  that  were  legitimately  before  the  coart 
If  it  was  properly  constructed  as  to  its  frtrnaoe  and  smok^ 
etack,  and  was  furnished  with  a  spark-arresting  grate  of  the 
proper  character,  the  company  would  not  be  liable,  though  the 
building  were  burned  by  fire  accidentally  issuing  from  it: 
Lackawanna  etc.  S.  R.  Co.  v.  Doak^  52  Pa.  St  379;  91  Am.  Deo. 
166.    If,  then,  this  engine  was  in  a  proper  condition,  it  matr 
tered  not  that  every  other  engine  owned  by  the  company  waa 
without  the  proper  appliances  for  preventing  the  ejection  of 
ooals  and  sparks.    On  the  other  hand,  if  this  engine  was  dan- 
gerous  in  this  respect,  it  was  of  no  consequence  that  all  others 
upon  the  road  were  safb.    Such  being  the  case,  it  ia  manifest 
that  all  evidence  going  to  prove  defects  in  engines  belonging  to 
this  company,  other  thm  the  one  alleged  to  have  produced  the 
injury  complained  of,  was  irrelevant  to  the  issue  peo£ng,  and 
should  have  been  excluded.'' 

So  in  AlheH  v.  iVortAsm  Omt.  IPy  Co.,  98  Pa.  St  816,  where 
it  appeared  that  the  plaintiff's  loss,  if  indeed  it  waa  eanaed  at 
all  by  the  defendant's  negligence,  was  attributable  entirely  to 
the  escape  of  sparks  at  a  particular  time  from  one  of  two  par- 
ticular engines,  both  of  which  were  indentified,  evidence  waa 
held  inadmissible  on  the  part  of  the  plaintiff,  in  order  to  prove 
defendant's  negligence,  to  the  effect  that  sparks  of  unusual 
size  bad  been  emitted  for  some  time  prior  to  the  fire  by  defend- 
ant's engines  generally.    ^Thj  evidence  below/  aaid  our 


Oet  1^91.]    HttiDBBflOK  V.  PsiLADBLPHiA  BVa  B't  Oa     667 

binther  Paxson  in  that  case^  "  established  the  fact,  that  if  flM 
plAintiff's  property  was  destroyed  by  fire  commonicated  bjr 
defendant's  looomotive,  it  was  done  by  engine  No.  21  or  engine 
No.  126,  and  by  no  others.  Henoe  it  is  entirely  clear  that  OTi- 
denoe  that  other  engines,  npon  some  other  day,  threw  oat  an 
QBQfloal  amount  of  large  sparks  and  liye  ooals  was  imma- 
terial, and  if  received,  could  only  have  confused  and  might 
haye  misled  the  jury;  nor  would  it  have  been  evidence  to  show 
that  the  spark-arresters  on  engines  21  and  126  were  out  of 
order."  That  is  to  say,  for  the  last  sentence  is  i)erhaps  a  little 
obscure,  the  fact  that  other  engines,  at  other  times,  threw  out 
an  nnosual  amount  of  large  sparks  and  live  coals  would  not 
ha?e  been  evidence  to  show  that  the  spark«arresters  on  engines 
21  and  126  were  out  of  order.  To  the  same  effect  is  Jenningn 
▼.  PmMylvania  Co.,  93  Pa.  8i  840;  Annapol%9  eU.  R.  R.Co.  v. 
Oantt^  39  Md.  124;  and  other  cases  that  might  be  cited. 

Of  coarse  the  inquiry  in  all  such  cases  is  as  to  the  existence 
or  condition  of  the  spark-arrester  at  the  precise  time  of  the 
injury;  but  in  order  to  make  this  practicable  by  proof  that  it 
was  defective,  or  threw  out  sparks  of  unusual  sise,  a  reasonable 
latitude  must  be  allowed  to  show  its  management  and  opera- 
tion both  before  and  after.    The  evidence,  however,  must  bo 
confined  to  its  operation  at  or  about  the  time  of  the  occurrence. 
b  FhUaddphia  etc.  R.  R.  Co.  v.  8eh\diz^  93  Pa.  St  844,  it  was 
shown  that  every  day  for  two  weeks  a  particular  engine  had 
been  obeerved  to  throw  out  quantities  of  unusually  large 
qmrks^  and  had  fired  property  along  the  line  of  the  railroad. 
In  JOheri  v.  Northern  Cent.  Ry  Oc,  98  Pa.  St.  816,  it  was 
sbown  that  both  engines  then  in  question  had  done  this  for 
seme  time  before  the  occurrence.    To  the  same  effbct,  also,  is 
UUgh  Vol.  R.  R.  Co.  v.  MeKun,  90  Pa.  St  122;  85  Am.  Rep. 
644.    Testimony  tending  to  show  that  other  fires  were  set  by 
the  same  engine  about  the  same  time,  however,  is  the  proper 
nile,  and  is  undoubtedly  competent:  Boyee  v.  Che$hire  R.  & 
^01,  48  N.  H.  627;  Grand  Trml  R.R.Oo.r.  Riehardien,  91 
U.&4M. 

But  when  the  loss  or  injury  is  shown  to  have  been  caused, 
<^  according  to  the  prod  may  have  been  caused,  by  sparks 
from  an  engine  unknown  and  unidentified,  or  by  one  of  several 
engines,  some  of  which  are  unknown  and  unidentified,  then 
the  role  of  evidence  is  necessarily  somewhat  enlarged.  The 
burden  of  proof  in  all  such  cases,  in  the  first  instance,  is  upon 
the  plaintiff  to  show  that  the  fire  in  question  was  communi- 

▲m.  St.  Bit..  Vou  ZXVU.  -42 


658         Hbndxbsoh  v.  Philadblphia  btc.  B^t  Ca   [Peon. 

oated  from  the  defendant's  engines.  **  It  deydlvee  upon  the 
plaintiff  to  prove  by  a  preponderance  of  the  evidenoe  that  the 
fire  was  commnnioated  bj  sparks  or  dnders  from  the  nilway 
engines.  It  need  not  be  shown  that  anj  particular  eng^wu 
at  fault,  but  it  will  be  sufficient  if  the  fire  is  proved  to  hsvt 
been  set  by  any  engine  passing  over  defendant's  railway,  and 
the  evidence  may  be  wholly  circumstantial;  as,  first,  thai  it 
was  possible  for  fire  to  reach  the  plaintiff's  property  firom  the 
defendant's  engines;  and  second,  facts  tending  to  show  thai 
it  probably  originated  from  that  cause,  and  from  no  qOm^:  S 
Am.  &  Eng.  Ency.  of  Law,  T* 

And  although  the  rule  is  otherwise  in  England  and  in  many 
of  the  states,  in  Pennsylvania,  as  we  have  said,  the  additional 
burden  is  upon  the  plaintiff  to  prove  negligence  in  the  eon- 
struction  or  management  of  the  engine.    It  is  not  required 
that  the  fact  be  established  by  direct  or  positive  proof;  like 
any  other  fact,  it  may  be  established  by  circumstantial  evi- 
dence; and  on  account  of  the  great  difficulty  in  proving  negli- 
gence in  such  cases,  any  proper  evidence  from  which  negligence 
may  be  inferred  is  sufficient  to  throw  the  burden  on  the  defend- 
ant.   *'  A  slight  presumption  of  negligence,  however,  raised  hf 
the  plaintiff's  case,"  says  Mr.  Wharton  in  his  Law  of  Evidence, 
sec.  871,  "is  sufficient  to  throw  the  burden  of  disjffoving  ne^ 
ligence  on  the  defendant    It  is  a  mistake,  as  has  been  els^ 
where  shown,  to  suppose  that  negligence  can  be  only  proved 
by  positive  and  affirmatory  evidence.    There  may  be  no  direct 
proofs  of  negligence,  yet  the  way  in  which  an  injury  is  done 
may  be  such  that  negligence  is  the  most  probable  hypotheaa 
by  which  it  can  be  explained;  and  when  this  is  so,  the  defend* 
ant  must  disprove  negligence  by  showing  that  he  exercised 
care."    In  Thompson  on  Negligence,  159,  it  is  said:  ^The 
business  of  running  railroad  trains  suggests  a  unity  of  man* 
agement,  and  a  general  similarity  in  the  construction  of  the 
engines.    For  this  reason,  and  on  account  of  the  difficult/  of 
proving  negligence  in  these  cases,  as  before  pointed  out,  the 
admission  of  evidence  as  to  other  and  distinct  fires  from  the 
one  alleged  to  have  caused  the  injury  is  permitted.    The  role 
is  adopted  in  England,  and  prevails  in  all  the  states,  with  on^ 
or  possibly  two,  exceptions.    More  particularly,  it  may  be 
stated  as  follows:  That  in  actions  for  damages  caused  by  the 
negligent  escape  of  fire  from  locomotive-engines,  it  is  compe- 
tent for  the  plaintiff  to  show  that,  about  the  time  when  the 
fire  in  question  happened,  the  trains  which  the  company  were 
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nnning  paflt  the  locatioD  of  the  fire  were  so  managed,  in  re- 
spect to  their  furnaces,  as  to  be  likelj  to  set  on*  fire  objects  in 
be  porition  of  the  property  bnrnedi  or  to  show  the  emission 
of  sparks  or  ignited  matter  bom  other  engines  of  the  defend- 
ant passing  the  spot  upon  other  oocasions,  either  before  or  after 
the  damage  occurred,  iritbout  showing  that  they  were  under 
tha  charge  of  the  same  driver,  or  were  of  the  same  construction 
as  the  one  occasioning  the  damage."    The  rule  is  more  pre- 
cisely stated  in  Shearman  and  Redfield  on  Negligence,  sec. 
(75,  u  follows:  *^When  the  particular  engine  which  caused 
the  fire  eannot  be  fully  identified,  Evidence  that  sparks  and 
bumiog  coals  were  frequently  dropped  by  engines  passing  on 
the  same  road  upon  previous  occasions  is  relevant  and  com- 
petent to  show  habitual  negligence,  and  to  make  it  probable 
that  the  plaintiff's  injury  proceeded  from  the  same  quarter. 
If  the  engine  which  emitted  the  fire  is  identified,  then  evi- 
dence on  either  side  as  to  the  condition  of  other  engines,  and 
of  their  causing  fires,  has  been  held  irrelevant,  but  not  so  if  it 
is  not  fully  identified." 

In  our  own  case  of  Penrifylvania  IL  R.  C(k  v.  Strandhanj  79 
Pa.  8i  405,  the  evidence  was,  that  between  two  and  three 
o'clock  in  the  afternoon,  the  plaintifTs  barn,  which  was  about 
150  feet  from  the  railroad,  was  discovered  to  be  on  fire.    Two 
trains  had  passed  about  noon.    The  fire  appeared  to  have 
commenced  at  the  fence  on  the  road,  and  .burned  over  the 
field  to  the  bam*    The  sparks  falling  set  fire  in  many  other 
places  along  the  road.    The  engine  from  which  the  sparks 
were  alleged  to  have  been  thrown  was  unknown  and  uniden« 
tified,  and  the  plaintifiT  proposed  to  show  by  a  witness,  who 
lived  nineteen  miles  distant  on  the  line  of  the  railroad,  the 
extent  to  which  the  locomotives  on  that  road  going  east,  on 
or  about  the  time  of  the  ocourrence,  threw  sparks  from  the 
smoke-stacka.    The  testimony  was  admitted.     The  witness 
testified  that  it  was  "a  common  occurrence  for  the  engines  to 
throw  sparks,  and  set  fire  for  rods  from  the  railroad  track; 
they  wore  from  a  pea  to  a  walnut  in  size;  it  appeared  worse 
•ometimea  than  others;    they  were  ususJly  freight  trains;, 
sometimea  passenger  trains,"  oto.    The  admission  of  this  tes- 
timony was  assigned  for  error  here.    In  a  per  cwriam  opinion 
this  court  said:  *'  This  was  not  a  case  where  a  certain  engine 
had  thrown  out  the  sparks  which  set  fire  to  plaintifi^s  bam; 
but  it  was  where  the  engine  was  unknown,  yet  the  cause  of 
the  fire  was  clearly  traced  to  the  railroad  track,  and  left  the 
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that  Bome  one  of  the  engines  of  the  defendant  had 
the  ooals  which  set  the  barn  on  fire.  It  therefore  be- 
came necessary  to  establish  the  fact  by  such  proof  as  rendered 
the  belief  a  certain  fact  This  could  be  done,  not  by  the  proof 
that  a  certain  engine  emitted  the  sparks  incessantly;  for  non 
constat  that  this  particular  engine  had  passed  the  plaintifiTs 
premises  that  day.  Hence  it  was  necessary  to  permit  the 
party  to  show  that  the  emitting  of  coals  and  sparks  in  unusual 
quantities  was  frequent,  and  permitted  to  be  done  by  a  num- 
ber of  engines.**  In  Oowen  ▼.  Olaser^  Penn.  Sup.  Ct.,  Apr, 
12,  1886,  8  Cent.  Rep.  109,  the  action  was  for  damages  for  the 
destruction  by  fire  of  the  plaintiff's  rags,  which  were  scattered 
in  a  field  adjoining  the  defendant's  road.  The  allegation  was, 
that  they  were  set  on  fire  by  sparks  from  the  defendant's  en- 
gines, but  it  was  not  known  by  what  engine.  The  offer  made 
was  as  follows:  To  show  that  several  engines  on  this  road  had 
insufficient  spark*catchers;  that  the  engines  of  this  road  had 
repeatedly  set  fire  to  property  and  to  vegetation  along  that 
part  of  the  track,  very  shortly  before  and  very  shortly  after 
this  occurrence;  that  sparks  as  large  as  a  hickory  nut  escaped 
in  large  quantities  from  the  engines,  causing  these  fires;  that 
after  this  fire,  what  remained  of  the  rags,  and  what  was  saved, 
were  spread  on  the  field  and  watched  day  and  night,  and  that 
they  were  set  on  fire  repeatedly  by  the  engines  passing  on  this 
road.  This  offer  was  received  to  show  by  circumstantial  evi- 
dence that  the  damage  was  done  by  some  engine  with  an 
insufficient  spark-arrester.  The  jury  were  to  infer  from  the 
fitct  that  many  of  the  company's  engines,  about  the  time  of 
this  occurrence,  shortly  before  and  shortly  after,  emitted 
i^rks  of  unusual  sise  and  quantity,  that  they  were  without 
sufficient  spark-arresters;  and  that,  upon  consideration  of  all 
the  evidence,  the  injury  complained  of  resulted  from  some  one 
of  the  engines  thus  imperfectly  constructed.  The  offer  was 
subsequently  enlarged  by  adding  to  it  a  proposition  to  prove^ 
not  that  the  whole  number  of  defendant's  engines  were  defect- 
ive,  but  that  the  defendant  habitually  used  engines  with  defect- 
ive spark-arresters.  The  o£for,  as  a  whole,  was  admitted,  and 
in  this  court  was  assigned  for  error.  In  a  per  curiam  opinion, 
this  court  held  that  there  was  no  error  in  the  admission  of 
this  offer.  In  Penncylvania  R.  R.  Co*  v.  Page^  Penn.  Sup.  Ct., 
Feb.  20,  1888,  21  Week.  Not.  52,  the  action  was  for  burning  the 
plaintiff's  bam,  150  feet  distant  from  the  track.  The  evidence 
was,  that  the  company's  trains  had  passed  the  barn  shortly 
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btAve  tbe  flf»  bfoke  out,  emitting  cind#rt,  smoke,  and  BmkU 
qMtfkf  abMl  the  ihe  of  a  poa.  Thero  was  no  OTidonce,  direct 
or  eiroiimatantial,  to  Jostiiy  the  Jnryin  finding  that  tbesfMirke 
were  of  any  larger  riae.  It  wae  ftarther  shown  that  the  wind 
was  blowing  from  the  track  towards  the  bam,  and  that  eparks 
luid  been  known  to  hate  been  blown  that  distance.  It  wae 
not  shown  that  any  spark-arrester  in  use  would  effeetnally 
prerent  the  emission  of  sparks  of  this  sise.  Whilst  the  evi* 
dence  was,  perhaps,  sufficient  to  satisfy  the  jury  that  sparks 
from  the  engine  had  caused  the  fire,  there  was  no  proof  of  any 
defect  in  the  spark-arresters;  on  the  contrary,  it  was  shown 
tbey  were  in  perfect  condition.  There  was  therefore  no  proof 
of  negligence  or  mismanagement;  and  it  was  upon  this  ground 
that  we  said  it  would  have  been  the  duty  of  the  court  below, 
if  a  proper  request  had  been  made,  to  instruct  the  jury  to  find 
a  Tordict  for  the  defendant 

The  same  rule  of  evidence  is  announced  in  Orand  Trunk 
RR  Oct.  Biekardi&n,  91  U.  8.  454.  The  saw-mill,  etc.,  of 
Richardson,  the  plaintiff,  was  burned  on  the  seyenth  of  June, 
1870.  The  evidence  tended  to  show  that  the  fire  was  com- 
municated from  one  of  two  engines  belonging  to  the  company; 
the  iirst,  drawing  a  passenger-train  westerly,  passing  the  mill 
about  half-past  one  o'clock  in  the  afternoon;  the  other,  draw- 
ing a  fireight  train  easterly,  passing  it  about  four  o'clock  the 
same  afternoon.  One  half  to  three  fourths  ot  an  hour  after 
the  last-mentioned  train  passed  by  the  mill,  the  fire  was  dis* 
covered  burning  on  the  westerly  end  of  a  covered  railroad 
bridge,  from  which  it  was  communicated  to  the  saw-milL  The 
evidence  of  the  plaintiff  in  error  tended  to  show  that  the  fire 
was  not  communicated  by  either  of  the  engines  complained  o( 
but,  on  the  contrary,  from  a  constant  fire  at  the  end  of 
the  tramway,  about  168  feet  down  the  stream,  on  the  same 
bank  of  the  river,  maintained  at  the  westerly  end  of  the 
railroad  bridge  for  the  purpose  of  burning  edgings,  stickings, 
slabs,  and  other  waste  material  from  the  saw-milL  After 
the  company  had  rested  its  case,  Richardson  was  allowed 
to  prove  that  at  various  times  during  the  same  summer,  be- 
fine  this  fire  occurred,  some  of  the  company's  locomotives, 
in  an  unusal  manner,  scattered  fire  in  passing  the  mill 
and  bridge,  irithout  showing  either  that  those  which  it  was 
claimed  communicated  the  fire  in  question  were  among  the 
number,  or  that  they  were  similar  in  their  make,  state  of  re** 
psir,  or  management  to  said  locomotives.    The  engines  were 
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unknoffD  and  onideniified.    Mr.  Justice  Strong,  in  roBng  19011 
this  question,  said:  ^The  third  assignment  of  error  is,  that  the 
plaintiff  was  allowed  to  prove,  notwithstanding  objeotion  \j 
the  defendant,  that  at  Yarions  times  during  the  samesammor, 
before  the  fire  pccurred,  some  of  defendant's  looomotifBB  Mai> 
tered  fire  when  coming  past  the  miU  and  bridge,  withoot 
shoiring  that  either  of  those  which  the  plaintiff  elaimed  oom- 
municated  the  fire  was  among  the  number,  and  without  ibov* 
ing  that  the  locomotives  were  similar  in  their  make,  their 
state  of  repair,  or  management  to  those  claimed  to  have  eaosed 
the  fire  complained  of.    The  evidence  was  admitted  after  the 
defendant's  case  had  closed.    But  whether  it  was  strictly  r^ 
butting  or  not,  if  it  tended  to  prove  the  plaintiff's  case  its  ad- 
mission as  rebutting  was  within  the  discretion  of  the  eoart 
below,  and  not  reviewable  here.    The  question,  therefare^  U| 
whether  it  tended  in  any  degree  to  show  that  the  burning  of 
the  bridge,  and  the  consequent  destruction  of  the  plaintiff'i 
property,  were  caused  by  any  of  defendant's  locomotives.    The 
question  has  often  been  considered  by  the  courts  in  this  ooan- 
try  and  in  England,  and  such  evidence  has,  we  think,  beea 
generally  held  admissible,  as  tending  to  prove  the  poesibili^ 
and  the  consequent  probability  that  some  locomotive  cained 
the  fire,  and  as  tending  to  show  a  negligent  habit  of  the  offi- 
cers and  agents  of  the  railroad  company";  citing  Piggotf, 
Eastern  R.  R.  Co.,  8  Man.  G.  &.  8. 229;  Sheldon  y.  HudionSiver 
R,  R.  Co.,  14  N.  Y.  218;  67  Am.  Dec.  155;  Field  v.  New  Tofi 
Cent.  R.  R.  Co.,  82  N.  Y.  839;  Webb  v.  Rome  etc  R.R.C0.,  49 
N.  Y.  420;  10  Am.  Rep.  889;  Cleaveland  v.  Grand  Trunk  R.R. 
Co.,  42  Vt  449;  lUinoU  Cent.  R.  R.  Co.  v.  McOleUand,  4S  DL 
858;  Smith  v.  Old  Colony  etc.  R.  R.  Co.,  10  R.  L  22;  Lmgar 
baugh  V.  Virginia  City  etc.  R.  R  Co.,  9  Nev.  271. 

In  Sheldon  v.  Hudson  River  R.  R.  Co.,  14  N.  Y.  218;  67 
Am.  Dec.  155,  the  plaintiff  gave  evidence  which  tended  to 
show  that  the  engines  used  by  the  defendant  lacked  some 
apparatus  which  was  in  use  upon  some  other  locomotive- 
engines,  and  which  rendered  the  latter  less  liable  to  com- 
municate fire  to  substances  at  the  side  of  the  road  than 
those  which  were  without  that  apparatus;  that  shortly  before 
the  fire,  sparks  and  fire  had  been  thrown  from  the  enginee 
used  by  the  defendant  in  running  its  trains  through  the 
witness's  premises,  a  greater  distance  than  this  building 
stood  from  the  track  of  the  railroad;  and  that  he  had  picked 
up  from  the  track,  after  the  passage  of  trainSi  lighted  coals 


Oei  1891.]    HiNDSBtoH  v.  Philadklphia  ■to.  B^  Oo.     668 

more  than  two  incheB  in  length.  It  was  argued  by  the 
defendant's  oonnsel  that  the  evidenoe  was  too  remote  and  in- 
definite; that  it  did  not  refer  to  any  particular  engine,  etc 
Ohief  Justioe  Denio,  in  delivering  the  opinion  of  the  oourt, 
said:  ^This  argument  is  not  irithout  force,  but  at  the  same 
time  I  think  it  is  met  by  the*  peculiar  drcumstanoes  of  this 
eaeei  These  engines  ran  night  and  day,  and  with  such  speed 
that  no  particular  note  can  be  taken  of  them  as  they  pass. 
Moreover,  there  is  such  a  general  resemblance  among  them 
that  a  stranger  to  the  business  cannot  readily  distinguish  one 
from  another.  It  will  therefore  generally  happen  that  when 
the  property  of  a  person  is  set  on  fire  by  an  engine,  the  owneri 
ihoagh  he  may  be  perfectly  satisfied  that  it  was  caused  by  an 
engine,  and  may  be  able  to  show  facts  sufficient,  legitimately, 
to  establish  it,  yet  he  may  be  utterly  ignorant  what  particular 
engine  did  the  mischief!  It  would  be  practically  quite  im- 
possible, by  any  inquiries,  to  find  out  the  offending  engine,  for 
a  large  proportion  of  those  owned  by  the  company  are  con« 
stantly  in  rapid  motion.  The  business  of  running  the  trains 
on  a  railroad  supposes  a  unity  of  management,  and  a  general 
similarity  in  the  fashion  of  the  engines  and  the  character  of 
operation.  I  think,  therefore,  it  is  competent  prima  facie  evi* 
dence  for  a  person,  seeking  to  establish  the  responsibility  of 
the  company  for  a  burning  upon  the  track  of  the  road,  after 
refuting  every  other  probable  cause  of  the  fire,  to  show  that 
about  the  time  when  it  happened,  the  trains  which  the  com- 
pany was  running  past  the  location  of  the  fire  were  so  man* 
aged  in  respect  to  the  furnaces  as  to  be  likely  to  set  on  five 
objects  not  more  remote  than  the  property  burned.  It  is  pre- 
earned  to  bo  in  the  power  of  the  company,  which  is  intimately 
related  with  all  its  engineers  and  conductors,  to  controvert  the 
dot  sworn  to  if  it  is  untrue,  or  if  true  in  a  particular  instancei 
that  it  was  not  so  in  respect  to  the  engines  which  passed  the 
place  at  a  particular  time  before  the  occurrence  of  the  fire. 
The  effect  of  the  evidence  would  only  be  to  shift  the  omit  pro* 
hindi  upon  the  company,  and  that,  under  the  circumstances 
of  this  case,  seems  to  me  to  be  unavoidable.'* 

We  may  also  refer  to  the  case  of  Koontt  v.  Oregon  Ry  Jt 
Nav.  Co.^  20  Or.  3,  which  was  an  action  to  recover  damages  for 
the  destruction  of  plaintiff's  mill  by  fire  falling  bom  one  of 
defendant's  locomotives.  What  particular  engine  this  was 
the  evidence  did  not  disclose,  nor  was  the  plaintiff  able  to  as* 
certain  or  make  proof  of  its  identification  from  other  engines 


of  ibe  company;  but  to  ftrengthea  the  ioftrenoe  tliat  thebuni* 
ing  pf  the  mill  originated  in  sparks  from  this  eoginei  lad  te 
show  habitual  negligence  of  the  officers  and  agents  of  the  rail- 
road company,  he  introduced  eyidence  to  show  that  other 
engines,  of  like  appearance  and  eonstmction,  fireqoently  sett- 
tered  fire  in  large  quantities,  and  set  other  fires  akiag  the 
track,  prior  and  subsequent  to  the  burning  oomplained  ol 
Mr.  Justice  Lord,  in  delivering  the  opinion  of  the  court,  said: 
'*  On  account  of  this  difficulty  of  identifying  a  passing  enpne, 
especially  at  night-time,  so  as  to  make  direct  proof  of  such 
negligence,  and  also  for  the  reason,  as  stated  by  Mr.  Thom|^ 
son,  that  the  business  of  running  railroad  trains  supposes  a 
unity  of  management,  and  a  general  similarity  in  the  coi^ 
struction  of  engines,  the  admission  of  evidenoe  as  to  other  and 
distinct  fires  from  the  one  alleged  to  have  caused  the  iiyary 
is  permitted.    Nor  is  it  requisite  that  the  testimony  most  also 
show  that  the  engine  which  it  is  claimed  caused  the  fire  was 
one  of  those  which  had  previously  or  subsequently  scattered 
fire  along  defendant's  track,  but  it  is  enough,  as  was  shown, 
that  it  is  similar  in  appearance  and  construction,  and  under 
the  same  general  management.    Hence  it  is  quite  generally 
held  that  evidence  that  sparks  were  frequently  qected  bom 
passing  engines,  causing  fire  along  its  track,  on  other  oooa* 
sions,  is  relevant  and  competent  to  show  habitual  negliganca, 
and  to  strengthen  and  sustain  the  inference  that  the  firs  origi- 
natod  from  the  cause  alleged.    As  the  plaintiff  mast  proceed 
with  his  evidence  in  tlie  first  instance,  the  fact  that  the  defend- 
ant may  be  able  to  prove  the  identity  of  the  engine  oaanot 
have  the  effect  to  make  the  admission  of  such  evidence  error* 

In  Field  v.  New  York  CefU.  R.  R.  Co.,  82  N.  Y.  839,  the 
court,  in  speaking  of  this  quality  of  evidence,  says:  '^  At  all 
events,  it  showed  that  a  practice  was  indulged  in  on  the  part 
of  the  company,  about  the  time  and  near  the  place,  which 
would  have  injured  the  plaintiff's  property,  rendering  it  prob- 
able, to  a  certain  degree,  that  the  injury  was  attributable  te 
that  cause." 

We  have  quoted  extensively  from  these  authorities  to  show 
that  the  rule  of  evidence  referred  to,  although,  perhaps,  ooui- 
paratively  new  in  its  application  in  Pennsylvania,  is  the  rale 
generally  recognised  in  this  country,  not  only  by  the  text- 
writers,  but  by  the  courts.  It  may  therefore  be  ooosidersd  as 
settled,  in  cases  of  this  kind,  where  the  offending  engine  ia  net 
elearly  or  satisfactorily  identified,  tiiat  it  is  oompeteni  te  the 
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plaintiff  (o  prove  that  (he  de&adant'i  locomotives  generaUji 
or  many  of  them,  at  or  about  the  time  of  the  ooourrenoe,  threw 
iparki  of  unuauiil  sise,  and  kindled  numerous  fires  upon  that 
part  of  their  road,  to  sustain  or  strengthen  the  inference  that 
the  fire  originated  from  the  cause  alleged.  Anii  as  in  the  case 
at  bar  it  is  not  definitely  ascertained  to  which  of  the  four  en* 
ginea  this  fire  was  attributablOi  three  of  them  being  unknown 
and  anidentified,  we  cannot  see  how  testimony  of  this  charac* 
ter  oould  be  excluded. 

Bottbe  objective  point  of  the  inquiry  is  the  condition  of  the 
painng  engines  at  the  time  of  the  occurrence.    It  is  a  matter 
of  little  consequence  what  may  have  been  their  condition  ten 
years  or  two  years  before  that;  for  the  precautions  against 
ii%  and  the  management  of  the  engineSi  may  have  been 
greatly  changed  within  that  period.    It  does  not  follow,  be- 
caoee  the  company,  in  its  official  management,  may  have  been 
negligent  in  this  respect  at  a  time  so  remote,  that  it  still  re- 
mains so.    The  habits  of  individuals  may,  in  some  sense,  be 
spoken  of  as  fixed  habits;  but  the  officiid  control  and  man- 
agement of  the  affairs  of  a  railroad  company,  as  well  as  the 
various  devices  used  as  precautions  against  danger,  are  liable 
to  fiequent  and  radical  changes.     The  line  must  be  drawn 
lomewhere.    This  class  of  testimony  is  exceptional  in  ehar- 
acter  at  the  best,  and  is  only  admissible  because  the  ordinary 
•oaroes  of  proof  are  inaccessible,  and  direct  evidence  imprao- 
tieable.    The  rule  should  not,  therefore,  be  carried  beyond  the 
oeoessity  which  justifies  its  admission.    If  at  or  about  the  time 
when  fires  are  alleged  to  have  been  set  by  locomotive  engines, 
unknown  by  number  or  other  means  of  identification,  the  com- 
F*n7  is  shown  to  have  been  habitually  negligent  in  the  equip- 
ment or  management  of  its  engines,  or  of  many  of  them,  tfada 
IS  a  eireum&tance  to  be  considered  in  connection  with  others, 
act  only  in  determining  the  origin  of  the  fire,  but  in  deciding 
whether  or  apt  the  company  was,  at  the  time,  in  this  as  in 
aany  other  instances,  negligent  in  failing  to  provide  suitable 
precautions  against  danger.    If  many  of  the  company's  en* 
lines,  at  or  about  the  time,  are  without  sufficient  spark-arresters, 
and  frequent  fires  are  kindled  in  consequence,  it  may  well  be 
iaferred,  in  view  of  the  effectual  character  of  mechanical  in- 
ventiona  of  this  kind,  not  only  that  the  Are  in  question  origi-* 
Bated  from  this  cause,  but  that  it  occurred  horn  the  habitual 
Mgligenoe  cf  the  eompany  in  failing  to  provide  aufficieni 
•park-arreaters. 
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Reasonable  latitnde  must^  of  oouney  be  allowed.  The  piu^ 
pose  of  such  proofs  woald  be  defeated  if  tiiey  were  oonfiiMd  io 
the  exact  or  precise  time  of  the  occurrence.  In  StraDshan'ii 
case,  the  court  admitted  proof  of  the  extent  to  which  the  ▼»« 
rious  locomotives  of  the  company  threw  sparks  on  or  sbout 
the  9th  (6th)  of  November,  1867,  when  the  fire  ooearred. 
In  Gowen  ▼.  OIomt,  Penn.  Sup.  Ct,  April  12,  1886,  S  CeoU 
Rep.  109,  the  inquiry  was  as  to  sparks  thrown  and  fires  set 
very  shortly  before  and  very  shortly  after  the  occurrence.  In 
Sheldon  v.  Hudson  River  B.  IL  Co.^  14  N.  Y.  218, 67  Am.  Dee. 
155,  the  inquiry  was  restricted  to  matters  occurring  about  the 
time  and  near  the  place  of  the  fire.  In  KoonJtM  v.  Oreffm  Bfjf 
&  Nav.  Co.^  20  Or.  8,  the  offer  was  somewhat  more  extended 
in  its  effects,  but  we  are  of  opinion  that  the  rule  should  not  be 
given  greater  latitude  than  we  have  given  it. 

In  the  case  at  bar,  the  first  offer  received,  and  which  is  the 
ground  of  the  first  specification  of  error,  was  as  follows: 
**  Plaintiffs  offer  to  prove  that  the  property  of  persons  along 
the  line  of  defendant's  road,  which  passed  the  property  of  the 
plaintiffs  destroyed  by  the  fire  in  question  on  August  10, 1883, 
and  within  twelve  miles  of  plaintiffs'  said  property,  wss  re- 
peatedly set  on  fire  by  unknown  and  unidentified  enginee  of 
the  defendant,  and  that  the  sparks  causing  said  fires,  emitted 
by  the  said  engines,  exceeded  a  hickory  nut  in  siie,  to  be  so* 
oompanied  by  evidence  of  experts  showing  that  engines  threv- 
ing  sparks  of  the  size  of  hickory  nuts  either  did  not  use  the 
most  approved  spark-arresters  in  general  use,  or  if  they  did, 
the  spark-arresters  used  were  permitted  to  become  defeetife 
and  out  of  repair,  or  were  negligently  managed  by  those  in 
charge  of  them."  This  offer,  it  will  be  seen,  was  wholly  with- 
out limit  as  to  time.  The  testimony  received  onder  it  wsii 
in  some  instances,  confined  to  two  or  three  months,  in  some  te 
six  months,  and  in  some  the  testimony  was  general,  and  in 
such  form  as  not  to  indicate  to  what  period  of  tioie  it  referred. 
The  second  offer  was,  *'to  prove  that  many  of  the  looooiotife 
engines  of  the  defendant,  whioh  they  cannot  identify  and  wbieh 
passed  the  plaintiff's  mill  firequently  during  a  period  of  mt 
months  preceding  the  fire,  habitually  tiirew  sparks  of  thesiseof 
A  hickory  nut,  or  larger,"  etc.  We  are  of  opinion  that  the  sd* 
mission  of  these  offers  was  error.  The  examination  should  be 
-confined  to  the  negligent  operation  of  the  engines  of  the  com- 
pany at  or  about  the  time  of  the  fire,  with  such  reasonaUs  1st* 
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Hade,  before  and  after  the  ooeurieDoe,  as  ii  anffioient  to  enabto 
wch  prooCi  to  be  practicable. 

What  haa  been  said  disposes  of  the  first,  second,  and  third 
SMignments  of  error.  The  remaining  assignments  are  with- 
<Hit  merits  and  are  dismissed. 

The  JQdgment  is  leversed,  aad  a  wn%r§  /aeios  d$  noee 
swarded. 

HAiLHune^LEABiiffr  OF,  loa  Fna  vbom  BMin  ev  SpAmn— Bim> 
Mi  OF  Paoor.  «-In  ordmr  to  naorer  for  Umo  by  fii«  frrnn  tho  OMopo  of 
ipvfa  from  on  angiao  oqaippMl  with  tho  moot  offootiTo  oppliaooM  to  piovoiii 
tiM  esoape  of  firo^  tba  l>iirdeii  of  proof  is  np<m  the  phdntiff  to  olearly  oslal>i 
Tab  tiM  BogligeDoe  of  tho  railroad  oompany:  Meper  T.  TUtAm^  tte.  S.  R. 
0^,  41  U.  Ann.  630;  17  Am.  St.  Rop.  406^  and  soto.  Wrwn  tho  hat  thai 
•  fira  It  atartod  by  aparka  from  tho  ohimnoy  of  a  looomotiTO,  ao  pronimp. 
tion  ariaca  that  tho  oompany  owning  tha  looomotiyo  waa  negligent  in  ita  operw 
*tion:  Bernard  v.  Bicknumd  eU.  B.  i?.  Co.,  85  Va.  792;  17  Am.  St  Rep.  lOS 
iod  oote;  note  to  LaM  v.  SaHroad,  IS  Am.  St  Rep.  57^  where  the  eaaea  aie 
aoUeotid. 

R*n.ao4w—  LujuLmr  loa  Fiaa-— SPABK-Aaaannui— NaouonioB.... 

Itit  eridonoo  of  negligenoe  for  a  railroad  oompany  to  mn  an  engine  withovl 

an  appliaaee  on  the  amoke-ataok  to  arreat  aparka  when  fire  ia  thereby  oom 

nmnicated  to  adjoining  property:  BedeO  v.  Lang  Inland  B,  B,  Co,,  44  N.  Y, 

»7;  4  Am.  Rep.  688;  Steinweif  w.  Erk  iPy.  48  N.  Y.  123;  3  Am.  Rop.  STSf 

/odaon  T.  CUea^D  ete.  JTy  Oa.,  81  Iowa,  176;  7  Am.  Rep.  120,  aad  aoto* 

^odawcmaa  «C&  iL  J2.  (7a  v.  Doak^  fi2  Fa.  St.  379;  91  Am.  Dea  166,  aad  note, 

PnMf  that  a  fire  originated  from  aparka  emitted  from  a  looomotire  laiaea  a 

pnsamption  of  negligenoe  oonaiiting  in  a  defect  in  the  oonatruction  of  tho 

loeomotiTe,  or  want  of  eare  in  ita  management  and  oasti  npon  the  oompany 

tba  harden  of  rohntting  iti  LonktOk  €te.  B.  A  Oo^  r.  Meem,  SS  AU.  497|  7 

Am.  8k  Ropw  66^  and  Bote^ 
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PAsmB8HiP-*8aRUiuiifT  OP  AocKHTHT  — JvRiBDionoH.  -^Tho  ooart  of 
eommon  pleaa  hae  exolnaire  jorisdiotion  to  entertain  a  bill  for  the  aettle* 
ment  of  a  partnenhip  aoooant  after  the  death  of  one  of  the  partaen. 

imwinnni  n  BQvrrr — Ras  JironuTA — Dibmisbal  op  Bill.  — A  final  de> 
area  in  oqntty  diamiwing  a  bill  npon  ita  merits  without  a  atipalatloa 
i^gainat  projndioe,  ia  a  bar  to  another  bill  between  the  lamo  partiaa  npott 
tho  aame  matter  in  another  ooart.  Snoh  order  of  dinmiiiBal  iM  a  bar  only 
when  the  ooart  haa  determined  that  the  plaintiff  haa  no  title  to  the  relief 
aoQ^t  by  hie  bilL 

Baa  JinxioATA--DnnaaiALOPBiiii«  Jimanxiondkr. «  When  a  biU  ia  oqnilf 
it  diamiesed  for  want  of  jnriadiotion,  the  dinnimal  ia  not  upon  tho  DMrit% 
and  ia  not  a  bar  to  another  action  between  the  lame  partiaa  for  the  aamo 
canao,  although  the  aotion  of  the  coort  in  ^iiMmiMJng  the  bill  waa  orrone* 
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Jatm  IF.  €ytofi  mnd  SanmA  Ok  Pirkhm,  ftcOttaifdaQi 
Amo$  Brigga  and  A.  M.  BeUUr,  for  the  appellee. 

Clabk,  J.  Thia  bill  is  for  an  acooani  of  tbe  firm  of  0.  H 
and  O.  A.  Miller.  Th6  partnership  waa  forioed  ia  NoTemkr 
1873,  and  continued  until  the  decease  of  Charlea  B.  Miller, 
who  died  November  18,  1884.  Grace  M.  Coffman  is  the  m- 
viving  executrix  of  his  last  will  and  testament  O.  A.  Miller, 
the  surviying  partner,  died  January  12, 1888,  and  letton  tie- 
lamentary  on  his  will  were  issued  to  W.  W.  Weigley. 

No  settlement  of  the  partnership  affairs  was  had  in  the  Ulb* 
time  of  Charles  B.  Miller.    After  his  death,  however,  George 
A.  Miller,  the  surviving  partoer,  filed  his  bill  for  an  aooonnt 
in  the  court  of  common  pleas  No.  8,  of  Philadelphia,  setting 
forth  that  at  the  death  of  said  Charles  B.  Miller  the  deer 
profits  amounted  to  a  sum  not  less  than  $36,000,  which  should 
be  equally  divided,  and  that  the  said  Charles  B.  Miller  at  his 
decease  had  in  his  hands  the  sum  of  $16,000.61,  which  was 
due  and  owinjc  to  him;  that  no  settlement  had  yet  been  made; 
and  therefore  praying  for  an  account.    To  this  bill  the  defend- 
ant demurred,  filing  inter  alia  the  following  grounds  of  de- 
murrer: 1.  The  defendant  is  but  a  trustee,  and  has  no  interest 
in  the  corpru  of  the  estate;  8.  As  surviving  partner  of  the  al- 
leged copartnership  of  C.  B.  and  G.  A.  Miller,  it  is  the  plaintiff's 
duty  to  convert  the  oorpartnership  aseeta  into  money,  to  pay 
all  the  debts  of  the  copartnership,  to  account  to  the  Tepressnta* 
tives  of  the  estate  of  the  deceased  partner,  and  to  show  thai 
he  is  a  creditor  partner  of  said  firm,  before  any  prooedare 
calling  on  the  testator's  estate  to  make  answer  to  his  alleged 
claim;  4.  The  said  bill  does  not  allege  or  show  that  the  assets 
of  said  copartnership  will  not  pay  the  debts  thereof^  and  also 
what  may  be  due,  if  anything,  to  the  plaintiff.    At  the  haa^ 
ing,  the  preeident  judge,  Ludlow,  said:  *'The  bill  does  nol 
show  that  an  account  of  the  partnership  business  has  beeo 
^Ated  by  the  plaintiff.    It  is  his  duty,  as  aorviving  partner, 
to  settle  the  business,  and  to  account  to  the  estate  of  his  de> 
ceased  partner.    If  it  is  found  that  there  is  a  balance  due  te 
himself,  the  orphans'  court  has  jurisdiction  to  allow  his  daim 
out  of  the  estate  of  the  decedent."    The  court  was  of  opinien 
that  the  bill  was  fatally  defective,  and  the  demnrrer  was  sos* 
tained,  and  the  bill  dismissed  without  prejudice. 

The  surviving  partner,  as  he  alleges,  thereupon  settled  up 
the  outstanding  accounts,  and  prepared  a  stateoMnl  of  the 
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tffairs  of  the  firm,  which  ethibited  mi  iiidebtedaeM  to  htm  of 
116,000.61  by  the  efltato  of  Charles  B.  MiUor,  deceased.  This 
claim  he  presented  to  the  executrix  of  the  estate  of  Charles 
B.  Uillery  deceased,  who  reftiBed  to  pay  the  saooe.  He  then, 
OQ  the  8th  of  January,  1886,  filed  in  the  oommon  pleas  No.  1, 
of  PhiUdelphia,  a  second  bill  for  an  account,  to  which  the 
defendant  again  demurred,  and  as  cause  for  demurrer  assigned 
the  want  of  jurisdiction  in  the  common  pleas  to  give  the  re* 
lief  prayed  for.  On  the  19th  of  June,  1886,  the  court,  being 
of  opinion  that  the  jurisdiction  was  excluslTely  in  the  orphans' 
court,  sustained  the  demurrer,  and  dismissed  the  bill,  with 
costs. 

The  executrix  of  Charles  B.  Miller,  deceased,  having  filed 
her  account  on  the  28th  of  December,  1886,  Gtoorge  A*  Miller 
accordingly  went  into  the  orphans*  court,  when  it  was  called 
for  audit,  and  presented  his  claim  for  $16,000.61,  alleged  to 
be  due  him  as  surviving  partner,  on  his  own  statoment  of  the 
partnership  accounts.    The  orphans'  conrt  in  like  manner  d^ 
olined  jurisdiction,  for  the  reason  thai  the  claim  involved  the 
lettlement  of  a  partnefrship  account,  and  that  ordinarily  the 
aathority  of  the  orphans'  court  did  not  extend  to  the  settle- 
ment of  accounts  between  partners.    Pending  the  proceedings 
in  the  orphans'  court,  George  A.  Miller  died.    The  decree  of 
the  orphans'  court,  having  been  brought  into  this  court  upon 
n  appeal,  was  affirmed:  JfOIsr't  JS'slols,  186  Pa.  St  849.    Our 
brother  Mitchell,  delivering  the  opinion  of  the  ooart,  said: 
''Has  the  orphans'  court  jurisdiction  of  such  an  issue?    To 
state  the  question  thus  elear  of  irrelevant  matters  seems  to 
answer  it  in  the  negative.    It  is  not  elaissed  that  an  account 
was  stated  by  the  assumed  partners  in  the  Mfetime  of  both, 
and  a  balance  found  due  to  the  appellant,  upon  which  he 
would  have  standing  as  a  creditor  to  maintain  <inumjmt^  or  to 
come  in  as  a  claimant  upon  the  fund.    His  standing  as  a  cred* 
ttor  at  all,  in  which  character  alone  can  he  make  his  claim« 
depends  on  the  establishment  of  the  disputed  facts  of  the  ex* 
istence  of  a  partnership,  and  the  balance  due  him  as  a  creditor 
partner  upon  the  account.    These  £acte  the  orphans'  court  has 
no  jurisdiction  to  determine,  nor  would  it  have  any  means  of 
enforcing  payment  by  appellant  should   the  account  when 
stated  show  a  balance  against  him.    Such  issues  belong  to 
the  common  pleas,  either  in  an  action  of  account,  or  in  the 
more  convenient  form  of  a  bill  in  equity,  where  the  chancellor 
has  control  over  both  parties,  to  enforce  perforauuice  whichever 
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way  the  result  inay  turn  out.  WiUi^$  Appeal^  84  Pa.  8t  270^ 
and  Ainey'$  Appeal,  11  Week.  Not  Cas.  568,  S  Penny.  IM^ 
were  cited  in  sapport  of  this  doctrine. 

Pending  an  appeal  from  the  orphans'  court,  the  appeDant 
in  this  case  filed  the  bill  now  under  consideration!  to  whidi 
the  appellee  pleaded  res'  jtidieata,  setting  up  the  dismind  of 
the  bill  in  the  common  pleas  No.  1  as  a  bar  to  the  present  bilL 
To  this  the  appellant  replied  that  the  bill  filed  in  commoD 
pleas  No.  1  was  dismissed  solely  for  want  of  jurisdiction  in  the 
said  court«  and  not  upon  the  merits.  As  the  cause  is  here  far 
argument  upon  the  bUl,  answer,  and  replication,  the  facts  set 
forth  in  the  replication  must  be  assumed;  and  that  thetaet 
thus  assumed  is  true,  appears  from  the  action  of  the  eoort 
upon  the  motion  to  amend:  Weigley  t.  Coffman^  23  Week.  Net 
Cas.  27. 

The  final  decree  of  a  court  of  chancery,  dismissing  a  bill 
upon  its  merits  without  a  stipulation  against  prejudice,  is,  of 
course,  conclusive  between  the  same  parties  upon  the  sams 
matter  coming  in  question  in  another  court:  JTsbsy  t.  Mwrpk% 
26  Pa.  St.  78;  Westeoti  v.  Edrntrnds^  68  Pa.  SL  84;  Daniell'i 
Chancery  Practice,  659,  994,  note,  and  cases  cited.  Erery 
court  has  the  power,  in  the  first  instance,  to  determine  itB  own 
jurisdiction;  the  first  point  decided  by  a  court  in  any  ease, 
although  it  may  not  be  in  terms,  is  that  of  jurisdiction;  and  it 
has  that  power,  although  its  decision  and  the  law  may  be  that 
it  really  has  no  such  jurisdiction:  King  ▼.  Pode^  86  Barb.  841; 
12  Am.  &  Bng.  Bncy.  of  Law,  807,  and  cases  cited. 

Judgment  upon  a  point  not  touching  the  merits  of  the  piin* 
cipal  matter  in  dispute  will,  in  respect  of  that  point,  ordinarily 
raise  an  estoppel.  ^The  parties  and  their  privies  will  be  pre- 
cluded from  asserting  the  contrary  of  the  fact  found  in  such 
judgment.  Thus  dismissal  of  a  suit  for  want  of  jurisdictioo 
will  estop  the  plaintiff  from  alleging,  after  the  expiration  of 
the  statute  of  limitations,  that  he  had  begun  snii  (no  other 
one  having  been  undertaken)  irithin  the  proper  time;  and 
indeed,  it  appears  to  be  true,  as  a  general  proposition,  thai 
where  a  party  succeeded  in  defeating  an  action  by  his  plead* 
ing,  by  motion,  or  the  like,  he  cannot  defeat  a  second  actica 
by  taking  a  position  inconsistent  with  that  taken  in  the  first": 
Bigelow  on  Estoppel,  63.  At  the  hearing  of  the  bill  in  oomrooo 
pleas  No.  1,  the  appellee  demurred,  assigning  want  of  jurisdio- 
tion  in  the  court.  She  now  contends,  and  seeks  to  dismiss  the 
plaintiff's  bill,  upon  the  plea  of  rss/ttdtcala,  upon  tlie  alkgsd 
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groQod  that  the  ocNirt  had  jarisdiotion.  Thia  la  an  Inaonala* 
tencj  which  cannot  be  allowed.  It  ia  a  matter  of  ne  oonae* 
qoenoe  in  this  eaae  that  the  oowrt  of  eommon  pleaa  Na  1  in 
&ct  had  jttrisdiction;  that  court  decided  otherwise,  and  refused 
to  exercise  its  jarisdiotion.  It  is  true  that  an  appeal  might 
bave  been  taken,  but  none  was  taken,' and  the  deoision  against 
the  jurisdiction  in  oonsequenoe  became  the  law  in  that  partic- 
ular case;  but  aa  the  deoision  was  not  upon  the  merito,  and 
did  not  determine  the  plaintiff's  title  to  relief  under  the  bill, 
it  was  not,  according  to  all  the  cases,  a  bar  in  another  suit 

The  determination  of  the  question  of  jurisdiction  is  but 

prelimiQary  to  the  consideration  of  the  ease  on  its  merits.    A 

decree,  to  be  conclusive  in  other  oases  between  the  same  par^ 

ties,  must  have  been  on  the  merits  of  the  case:  Freeman  on 

Judgments,  8d  ed.,  sees.  260-266.    The  judgment  must  bo 

upon  the  merita;  if  the  real  merits  of  the  action  are  not  decided 

in  the  prior  judgment,  it  is  no  bar:  Herman  on  Estoppel,  278,, 

and  cases  there  cited.    ^  It  is  only  where  the  point  in  issuo 

has  been  determined  that  a  judgment  is  a  bar.    If  the  suit  is 

discontinued,  or  the  plaintiff  becomes  nonsuit,  or  for  any  other 

cause  there  has  been  no  judgment  of  the  court  upon  the  matter 

in  issue,  the  proceedings  are  not  conclusive.    So,  also,  in  order 

to  constitute  the  former  judgment  a  complete  bar,  it  must 

Appear  to  have  been  a  decision  upon  the  merits,  and  this  will 

be  sufficient  though  the  declaration  were  essentially  defectivo, 

■0  that  it  would  have  been  adjudged  bad  on  demurrer.     But 

if  the  trial  went  off  on  a  technical  defect,  or  because  the  debt 

was  not  yet  due,  or  because  the  court  had  not  jurisdiction,  or 

becaose  of  temporary  disability  of  the  plaintiff  to  sue,  or  tho 

^ke,  the  judgment  will  be  no  bar  to  future  action  ":  Oreenl. 

Xv.,  sees.  629,  530.    **  If  the  decision  was  rendered  upon  a. 

mere  motion  or  a  summary  application,  or  if  the  cause  waa 

dismissed  upon  some  preliminary  ground,  as  upon  a  plea  in 

Abatement, — e.  g.,  because  the  wrong  forum  or  mode  of  suit  had 

been  resorted  to,  for  want  of  jurisdiction*  defect  in  the  plead-^ 

logs,  misjoinder,  non-joinder,  non-appearance  of  the  plaintiff^ 

or  the  like, — the  parties  are  at  liberty  to  raise  the  main  issue 

again  in  any  other  form  they  choose  ":  Bigelow  on  Estoppel,  62. 

An  (Mtler  of  dismissal  is  a  bar  only  when  the  court  has  deter* 

mined  that  the  plaintiff  has  no  title  to  the  relief  sought  by  his 

bill:  Story's  Bq.  PI.,  sec.  793.    ''  The  doctrine  of  rea  judicata,'^ 

said  Mr.  Justice  Foster,  in  FosUr  y.  The  Richard  Busteed,  lOO 

tfssa.  409,  1  Am.  Rep.  125,  'Ms  plain  and  intelligible,  and 
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amounts  simply  to  this:  That  a  cause  of  setioii  snas  tntUy 
determined  without  appeal  between  tiie  partio8»  on  the  marifti, 
by  any  competent  tribunal,  cannot  afterwards  be  litigated  bj 
new  proceedings,  either  before  the  same  or  any  other  tribansL 
But  no  such  efifect  is  attributable  to  a  decree  dismissing  s  bill 
for  want  of  jurisdiction,  iTailure  of  prosecution,  want  of  parties, 
or  any  other  cause  not  involving  the  essential  merits  d  the 
controversy;  and  where  in  the  answer  various  matters  of 
defense  are  set  forth,  some  of  which  only  relate  to  tbe  msis- 
tenance  of  the  suit  and  others  to  the  merits,  and  there  is  s 
general  decree  of  bill  dismissed,  from  which  it  does  not  appear 
what  was  the  prevailing  ground  of  defense,  it  is  impossible  to 
hold  that  the  decree  operates  to  preclude  future  prooeediogk" 
In  Wcdden  v.  BotUey,  14  Pet  166,  it  was  held  that  a  decree 
dismissing  a  bill  in  chancery  generally  may  be  set  op  in  bar 
of  a  second  bill;  but  where  the  bill  has  been  dismissed  on  the 
ground  that  the  court  had  no  jurisdiction,  which  shows  that 
the  merits  were  not  heard,  the  dismissal  is  not  a  bar  to  a  sec^ 
ond  bilL    To  the  same  effect,  also,  is  Hufhe$  v.  UniUd  SUUMj 
4  Wall.  232.    From  the  authorities  cited,  and  the  reasons 
assigned  therein,  it  is  plain  that  when  a  bill  is  dismissed  upon 
the  ground  of  want  of  jurisdiction,  the  dismissal  cannot  be  said 
to  be  upon  the  merits;  for  whether  the  action  of  the  oourt  be 
right  or  wrong,  the  complainant's  title  to  the  relief  sooght  is 
not  thereby  determined. 

The  decree  of  the  common  pleas  is  reversed,  at  the  oosts  d 
the  appellees,  and  the  record  is  remitted  fiur  fhrtber  piuoesdingi 


pARmsBflHip — Aooovsmro — JuatsDroniMt  ov  Bseirr*~A  eevl  ^ 
equity  will  not  MitMrtaia  a  biU  for  la  aoooaaling  botwooa  fuftmtn,  vhM  Ibt 
transaction  doM  not  inTolvo  a  statamont  of  oomplioatod  oce— al^  and  kia  at 
feature  taking  it  ont  of  the  joriadietioii  of  a  oonrt  of  law:  Lmkif  v.  ISmm^ 
S9  Mias.  808;  77  Am.  Deo.  670.  and  nolo.  See  fTefi  ▼.  iTMlMib  7S  ObL  » 
2  Am.  St.  Rep.  791. 

JmMiMKNT  (39  DmoBisAL  AS  Rss  JumoATA,  —  Att  MtlMi  aided  bf  ilM* 
oient  may  be  maintained  in  Iowa  agjainat  a  foreign  oerpovaliMi  havtBg  |f^ 
•erty  within  the  state;  and  a  dismiiisal  by  a  federal  eoori  ia  tiiat  state  ef  » 
former  action  for  the  same  oanse  unaided  by  attaehmsnt^  oa  the  fwasd  tkst 
jurisdictioa  of  the  defendant  had  not  been  acqaired.  Is  no  bar  to  a  snbssqsMt 
Action  in  the  state  coart  oommenoed  by  attachment:  Wipawi  ▼.  AidHtm  A 
/Ty  Cb.,  76  Iowa,  673;  9  Am.  St.  Rep.  BOi,  and  note.  After  trial  and  lertiiii 
Vor  plaintifl^  set  aside  on  motion  of  the  defendant^  the  plaintiff  has  the  sul* 
right  to  dismiss  as  if  ao  trial  had  been  had.  And  after  enoh  diaaiBMi  te 
may  bring  another  notion  for  the  same  oanse  of  aetioa:  Phtlpt  r.  Stees  *• 
R,  R.  Co.,  37  Minn.  465;  6  Am.  St  Rep.  867.  A  jadgmenl.  le  he  a  ter, 
4nust  hare  been  upon  the  merits:  Puppet  v.  2^0MNa%,  S7  Kj. 
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Oallaghbb  v.  Kbmmbrbb. 

[144  PnnrarrLyAinA  SrAni,  60$,] 

KvBAioi— ImmHDnT  TaisPiiflnBS  —  Lubilitt  or  Bact.  -^  When  mi 
itjuy  to  koda  from  th«  aoonmnUtioa  of  rofoM  from  ooftl  woriis  is  ths 
iwUt  of  iadBpendent  «oto  of  fcrosput  by  two  or  more  peraonii  oooh  ad 
h  a  leparaid  caiim  of  actioa  for  that  portioa  of  tho  injury  done  by  il^ 
ilthough  tho  oxaot  damage  may  be  difficult  of  aaoertainment.  8ndh  inde- 
pandenl  acti  do  not  oonstitate  the  oeTeral  actors  Joint  treepaMere  booaaea 
tilt  general  conaeqneacea  becoma  nnitad,  nor  will  a  release  grapled  t* 
•He  of  them  relieve  the  othera  from  their  liability  for  a  proportionata 
aoMNint  of  the  damages  caused  by  the  independent  act  of  ea<^  of  then. 

Winiv—  GoMFKruioy — Valux  of  Lasix  —  A  witness  called  to  testify  •■ 
to  damages  to  land,  who  is  without  definite  knowledge  as  to  its  markd 
nloe  both  before  and  after  the  injury  complainad  c^  k  inoompetent  la 
kt^  aa  to  tho  aztent  to  which  its  market  Falna  hM  bcea  affaotad,  at 
aa  to  the  amoont  of  damage  it  haa  anatained* 

0.  L,  HaUey  and  H,  W.  PoIumt^  for  the  appellants. 

Edward  A,  Lynch  and  John  Lyneh^  for  the  appellee. 

CiiABK,  J.    This  action  of  treepaeB  on  the  case  was  broaght 

hf  Bernaid  Oallagher  to  recover  damages  for  injuries  to  his 

lind  from  a  deposit  of  mine-water,  eulm,  and  dirt,  aeoumulated 

tbeieon  from  the  defendants*  mining  operations  on  Sandy  Soa 

Cmkf  in  Luieme  County.    Hie  creek  has  its  sonroe  in  the 

moankains,  about  four  or  flye  miles  above  Gallagher's  land, 

tiiroagh  which  it  pieusses.    The  defendants*  operations  were 

commenced  in  the  year  1877.    The  plaintiff  alleges  that  in  the 

prooefls  of  washing  their  coal,  the  refuse,  culm,  and  dirt  were 

coDdoeted  in  chutes,  which  emptied  tiie  dirt  into  the  creek, 

And  by  the  waters  of  the  cfeek  were  carried  to  and  thrown 

upon  his  meadow-land,  covering  twenty  acres  or  more,  and 

rmdering  flie  land  barren  and  wholly  unproductive.    It  ap» 

peati,  however,  tiiat  the  Highland  Coal  Company,  operated  by 

Uarkle  A  Co^  had  been  mining  coal  several  miles  above  on 

the  same  stream  from  1864,  and  that  that  company  has  ever 

lince  been  so  engaged  continuously  to  the  bringing  of  this  suit. 

The  plaintiff  alleges  that  the  culm  and  dirt  firom  both  these 

mioes  could,  at  a  moderate  and  reascmable  expense,  have  been 

linked,  and  if  this  had  been  done  no  appreciable  injury  would 

have  resulted;  and  further,  that  the  ffighland  Coal  Company, 

to  some  extent  at  least,  pursued  this  plan,  but  the  defendant 

company  dumped  the  refuse  of  their  mines  directly  into  the 

stream.    In  August,  1884,  Bernard  Oallagher,  in  consideration 

of  the  sum  of  fonr  hundred  dollars,  by  fiwmal  writing  under 

Am.  ax.  B».,  VOk  XXVIL— « 
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teal  released  tbe  Highland  Coal  Company  from  all  claims  ind 
demands  for  damages,  and  from  compensation  for  injariei 
then  or  thereafter  done  to  his  property,  either  from  the  ponu- 
tion  of  the  stream,  or  from  the  deposit  of  refuse  matter  upoo 
his  lands  by  that  company.  It  may  be  fairly  inferred  fiom 
this  that  the  Highland  Coal  Company  did«  in  some  degree, 
contribute  to  the  injuries  of  which  tbe  plaintiff  oomplaioB. 

At  the  trial,  the  defendant  presented  a  point  for  instraotioD 
to  the  jury,  as  follows:  "  That  as  it  appears  from  the  endeaoe 
that  the  plaintiff  settled  with  Markle  &  Co.  for  damages  sui- 
tained  by  him  for  the  fouling  of  Sandy  Run  and  the  deposit 
of  culm  on  his  land  by  them,  and  it  being  impossible,  under 
the  evidence,  to  separate  and  ascertain  the  proportion  of  dam- 
age caused  by  them  and  by  the  defendants,  it  having  been 
occasioned  by  simultaneous  and  contemporaneous  acts,  the 
settlement  must  be  regarded  as  an  accord  and  aatia&ction  for 
the  whole  damage,  and  the  plaintiff  cannot  recover  in  this  ao> 
tion.»» 

This  point  was  negatived,  and  that  is  the  first  error  aangned. 

It  is  argued,  on  the  part  of  the  appellants,  that  the  iqiiiy 
to  which  the  plaintiff  was  subjected  was  of  saoh  a  oharscter 
that  it  could  not,  as  between  the  parties  who  caosed  it,  be 
divided,  so  as  to  determine  in  what  proportion  it  was  cMsed 
by  each;  and  that  even  if  the  defendants'  mines  had  not  been 
operated,  the  mining  operations  of  the  Highland  Goal  Gobi* 
pany  would  have  resulted  in  the  same  injory.    It  is  true  thit 
the  injury  complained  of  may  have  been  caosed  in  part  bj 
the  operations  of  the  Highland  Coal  Company,  conducted  con* 
temporaneously  with  the  operations  of  the  defendants*  mines, 
and  that  it  would  be  diflBcult,  if  not  quite  impossible,  to  sepsp 
rate  and  ascertain,  definitely  or  certainly,  the  ptoportion  of 
the  whole  damage  done  by  each  of  these  operations  respectp 
ively.    But  these  several  operations  were  entirely  independent 
of  each  other.    They  were  several  miles  apart,  and  the  ownei^ 
ship,  management,  and  control  were  wholly  distinct  and  sepa- 
rate.   There  was  no  concert  of  action  or  common  porpose  or 
design  which  would  support  the  theory  of  joint  injury.    The 
ease,  in  this  branch,  is  ruled  by  lAiUU  Schuj^kiU  slo.  Ca  ▼• 
Bichards,  Bl  Pa.  St  142;  98  Am.  Dec.  200.    In  that  case,  the 
mill-dam  was  filled  by  deposits  of  coal  dirt  from  diSHeot 
mines.    The  court  below  charged  the  jory  that  i^  at  the  tiiae 
the  defendants  were  throwing  dirt  into  the  rivcr^  the  sane 
thing  was  being  dons  by  other  collieries,  aod  the  dcfandaata 
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knew  it»  they  were  liable  tat  ihe  oambined  result   Thie  Inifamo- 
ti<m  was  held  to  be  erroneoui.    The  ground  of  acUon,  it  was 
time  said,  is  not  the  deposit  of  the  dirt  in  the  dam.  but  the 
negligent  act  above.  The  defendants'  liability,  therefore,  began 
with  the  act  on  their  own  land,  and  they  were  responsible  for 
the  consequences;  and  as  the  negligent  act  was  separate  and 
independent  of  the  acts  of  the  other  miners,  it  was  several 
when  committed,  and  did  not  become  joint,  because  the  gen- 
eral consequences  were  united*    *' Without  concert  of  action,** 
said  this  court  in  the  case  dted,  "no  joint  suit  could  be  brought 
sgainst  the  owners  of  all  the  collieries,  and  clearly  this  must 
be  the  test;  for  if  the  defendants  can  be  held  liable  for  the  acts 
of  all  the  others,  so  each  and  every  other  owner  can  be  made 
liable  for  all  the  rest,  and  the  action  must  be  joint  and  severaL 
But  the  moment  we  should  find  them  jointiy  sued,  then  the 
want  of  concert  and  the  several  liability  of  each  would  be  ap- 
parent   These  principles  are  fully  sustained  by  the  following 
cases:  Ruisell  v.  IWItnson,  2  Conn.  206;  Adams  v.  HdU,  2  Vt 
9;  19  Am.  Dec.  690;  Van  Steenburgk  v.  Tobias,  17  Wend.  662; 
SI  Am.  Deo.  810;  Buddingian  v.  Shearer,  20  Pick.  477;  Aueh- 
muty  V.  JTam,  1  Denio,  495;  Parteriheimer  v.  Van  Order^  20 
Barb.  479."    Unless  the  negligence  of  two  persons  is  joint  and 
concurrent,  each  is  liable  for  his  own  negligence  only:  Boyd 
V.  Insurance  Patrol,  118  Pa.  St  269.    To  the  same  effect  are 
the  cases'of  Seely  v.  Alden,  61  Pa.  St  806;  Leidig  v.  Bneher^  74 
Pa.  St  67;  and  LUUe  SehuylkiU  Co.  v.  French,  81i  Pa.  St  866. 
It  is  a  matter  of  no  consequence  whatever  that  the  stream  was 
not  a  publio  highway;  that  taoi  could  not  in  any  way  affect 
the  principle  referred  to;  and  if  the  Highland  Coal  Company 
was  not  a  joint  tort-feasor,  it  is  immaterial  in  what  form  the 
release  was  effected,  whether  by  deed  or  otherwise. 

In  Pittsburgh  etc.  B?y  Co.  v.  Vance,  116  Pa.  St  882,  we  said: 
^  In  order  that  a  witness  may  be  competent  to  testify  intelli* 
gently  as  to  the  market  value  of  land,  he  should  have  some 
special  opportunity  for  observation.  He  should,  in  a  general 
way  and  to  a  reasonable  extent,  have  in  his  mind  the  data 
from  which  the  proper  estimate  of  value  ought  to  be  made. 
If  interrogated,  he  should  be  able  to  disclose  sufficient  actual 
knowledge  of  the  subject  to  indicate  that  he  is  in  a  condition 
to  know  what  he  proposes  to  state,  and  to  enable  the  jury  to 
judge  of  the  probable,  approximate  aoouraoy  of  his  eondu- 
taooM.^    To  this  effeoti  also^  is  Ctirttn  V.  AfttaMy  FoL  &  &  C(Si9 
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135  Pa*  St.  90.  ICohad  Obaajplwn,  a  wltoiM  |ma«Md  bj  t^ 
plaintiff,  said  that  ha  waa  tw6Dty««ls  yaan  of  aga;  tfiat  ht 
had  liTed  in  the  neigbborfaaod  iwalw  or  thirtaan  yaara,  and 
waa  driving  a  milk-wagon  ibr  hia  fathar;  ha  waa  tharafim  bat 
thirteen  yeara  of  age  when  the  defendanta  oommanead  opeca* 
tiona.  The  plaintiff  proposed  to  pro^e  by  thia  witnea  the 
market  valae  of  the  land  fiee  ftom  thia  deposit  of  ooal  dirti 
and  the  market  valoe  aa  affeeted  by  Ik  Thia  neoaasarily  in* 
plied  a  knowledgOi  on  the  part  of  the  witnessi  of  the  natoie 
and  condition  of  the  land  before  the  deposit  was  made;  hot 
he  testified  to  nothing  which  justified  the  admiasion  cf  hia 
testimony  on  this  point  As  to  his  knowledge  of  its  prerioos 
oonditioii,  he  testified,  on  crosa-examination,  aa  fidlowa: — 

'<Q.  How  old  aia  yon7  A.  Twenty-dz.  Q.  Yon  say  that 
the  stream  haa  been  bad  longer  than  yoa  oan  remembsrt 
A.  Well,  no;  not  so  long  that  I  oan*t  remember  it;  good 
while  ago,  when  I  waa  a  small  boy.  I  never  took  any  ndics 
of  it  Of  coarse,  I  know  cattle  osed  to  drink  it  at  that  timSi 
Q.  Did  you  ever  see  Gallagher's  land  before  it  waa  oovared  with 
coal  dirtT  A.  I  have  aeen  it:  yes,  sir;  but  I  have  not  been 
through  it  I  saw  it  Q.  That  is,  when  you  were  a  boy?  A 
Yes,  sir;  I  worked  for  Mr.  Heinsen.  Q.  That  creek4)ottom  a 
long  there  was  a  swampy  piece  of  ground, — wet  piece  of  gioondt 
A.  I  could  not  speak  for  Mr.  Qallagher's,  but  Mr.  Heinsen's  I 
passed  with  horses  on  the  opposite  side  of  the  creek.  Q.  The 
land  above  the  bottom  is  all  dry  land,  and  there  ia  whan  the 
laud  has  been  cleared  and  cultivated;  there  waa  no  pari  sf 
Gallagher's  land  cleared  befinra  the  coal  dtrt  waa  pot  cnf 
A.  Not  that  I  know  oC  Q.  Waa  it  a  laurel  swamp^  as  de- 
scribed by  Mr.  Benner,  the  surveyor?  A.  Tliat  I  ooold  not 
say.  Q.  Your  father's  place  ia  somewhere  about  two  miles 
below  Gallagher's  7  A.  Two  miles,  or  a  mile  and  a  half^  down 
along  the  Wetherly  road.  Q.  You  live  with  your  fiitherf  A 
Yes,  sir." 

The  witness  might,  perhapa,  have  been  competent  to  testi^ 
aa  to  the  value  of  the  land  after  the  i^jcuy,  but  it  is  plain  bf 
his  own  statement  that  he  knew  nothing  of  ita  nature  and 
character  before  the  injury.  He  did  not  pretend  to  know 
whether  it  was  dry  land,  or  merely  a  laurel  swamp.  Bom 
was  it  possible,  therefore,  for  him  to  testify  aa  to  the  value  of 
the  land  free  (rem  the  injury  complained  off 

The  judgment  is  reversed,  and  a  vmUn  facioi  d$  aew 
awarded. 
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JonrrLiAnufr.-^ToBT-maoM  abb  bow  Iaibui  JmwAY  far 
WBiUfng  <raiB  tb«ir  wronffal  Mte  whts  they  mA  tm»Ul/  aad  wImb  Ikfj 
atmtaitt  difierent  ditehM  wh«rebf  wmNn  am  taniM  laio  a  Mfion  tad  flow 
«fer pUiatiTt Irnod ttid ooT«r U with dArii;  MUkrt.  Btghtond DlkkCo^9l 
(U.  430:  13  Am.  8t  Rap.  264,  Mid  note,  Ib  Mtiont  for  toMpMt  bmrnglit 
for  teparate  aoti  done  by  two  or  more  ponoiu,  if  thoro  wm  bo  ooBOort  Bf  M* 
tion,  no  oommon  inteat^  there  can  be  ao  Joist  liabilityi  Klauiir  r.  MtOraO^ 
86  Pb.  St.  128;  78  Am.  Deo.  829.  ead  aoteb  A  dieniiMal  of  an  aotioii  egainel 
ene  of  aevenl  eo-treepeisen  jointly  mod  oaaaot  be  pleaded  iB  bar  by  iha 
others:  Blo$$  ▼.  Pi^male,  8  W.  Va.  898;  100  Am.  Dee.  762.  See  exUaded 
Bote  to  J[ivteo«l  T.  MSkr,  73  Abi.  Dee.  187*  disooniog  thB  UabUi^rof  o^ 


WxnrBSSBB  — ExPBBn^ViLini  of  Rbai^vt.— The  kaowledge  off  the 
narket  value  of  property  ii  a  faet  kaowa  from  iafonaatioB,  aad  ie  aot  a  bare 
Blatter  of  opmioa:  Miammi  ttc  B.  B,Otkr,  Fagan,  72  Tex.  127;  18  An.  81 
Bep.  778.  The  opiBioa  of  a  witaese  as  to  the  valae  of  laad  aiay  be  ezeladed» 
where  the  oaly  evideaee  of  hie  qaalifioatioa  to  ezpreao  aa  opiaioa  is  his  state- 
OMBt  that  he  kaew  the  tsIbo  of  the  land  and  was  oompeteat  to  state  it:  FUM 
▼.  nhd,  6  Allea,  84;  88  Am.  Dec.  616.  The  opinions  of  witaessss  as  to  the 
Tilae  of  laady  who  aerer  law  the  laad  antil  years  after  the  right  to  eeoi* 
ponsatioB  has  acenMd»  ate  aot  admissible:  8mi  Dkg^  Land  0$»  T.  Jitak^  88 
CbLMl 
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|14B  PBBBSTLYABXA  8tatb»  ISL) 

FasBBT  RioBr--TiTLB  AoQuiBBD  BT  Lbmbb.  —  A  patSBt  ri|^t  Is  BB  Ib. 
eorporeal  right  protected  by  letters  pateat  to  ase  an  appliaaoe  dlscBf- 
eced  by  the  patentee  for  the  prodnctioa  of  a  oertaia  resall  Bach  r||hi 
b  clearly  disfciugaishable  from  the  pateated  sppliaaoe,  sad  the  lessse  el 
soeh  appliance,  withont  more,  does  aot  acqaire  aay  titie  to  cr  owaerdi^ 
ia  the  patent  ander  which  it  was  Biads. 

TaxATioB — Patbmt  Riobtb — Lbssbb  Of  Patbbtbd  AmiABOB.  —  The  e^^ 
ital  stock  of  a  telephoae  company*  issned  by  it  ia  eoasideratioa  of  Hi 
esdasiTe  right,  as  lenee,  to  ase  patented  telephone  appliaaeee  withia  a 
certaia  territory,  the  patentee  retaiaing  the  ezdasive  owaerohip  of  the 
pateat  and  absolute  control  over  the  manufacture  of  the  leased  appH* 
aBee%  is  not  aa  inyestment  in  pateat  rights  by  the  lessee^  aad  saeh  stock 
is  therefore  a ubject  to  tazatloa  by  the  state. 

W»  U,  Henself  attorney^general^  and  Jame$  A.  Btrandkamf 
dspuiy  aUomey'ffeneralj  for  the  oommonwealth,  appellant. 

if.  E.  OlvMted^  for  the  appellee. 

WiLLiAVB,  J.  This  case  was  tried  without  a  jury,  and  the 
facts  appear  fully  in  the  findings  of  the  learned  trial  Judge. 
From  these  we  learn  that  the  American  Bell  Telephone  Com* 
pany  ia  a  Massachusetka  corporation^  owning  the  patents  nn* 
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der  whioh  ihe  instroments  for  transmitting  or  reptodueing 
soand  aro  made,  and  oontrolling  abedately  the  mano&otiiFB 
and  use  of  them.  It  does  not  sell  any  interest  in  the  patent, 
or  any  territory,  or  even  a  single  instrument  made  bj  it;  but 
by  leasing  the  instraments  for  a  term  of  years  at  a  rental,  it 
maintains  its  ezclasive  ownership  and  control  over  this  mode 
of  communicating  messages,  and  levies  such  exactions  upon 
the  public  as  it  pleases*  Having  no  office  and  doing  no  busi- 
ness in  this  state,  it  escapes  taxation  altogether:  Comnumwedlik 
V.  American  BM  Td.  Co.,  129  Pa.  St.  217.  The  mode  of  doing 
business  in  this  state  is  by  the  organization  of  subordinate 
companies,  which  erect  the  poles,  put  the  wires  upon  them, 
build  or  rent  offices  and  exchanges,  and  fit  them  out  with  aU 
the  appliances  necessary,  except  the  instruments  manufius- 
tured  by  the  Massachusetts  company.  These  are  leased,  to  be 
used  only  within  a  certain  district,  and  by  the  subordinate 
company  or  its  customers.  The  appellee,  the  Central  Dia- 
trict  and  Printing  Telegraph  Company,  is  one  of  these  aubw- 
dinate  companies.  It  is  doing  business  in  this  atate^  under 
the  authority  of  a  charter  granted  here.  Its  busineaa  is  the 
transmission  of  messages  over  its  lines.  It  owns  the  entire 
plant  used  in  its  business,  or  has  an  exclusive  oontrd  of  it 
under  a  lease,  and  its  system  covers  about  fifty  oontiguooa 
counties  in  Pennsylvania,  West  Virginia,  and  Ohio.  The  in- 
strumente  used  by  customers  and  at  the  several  offioes  or 
exchanges  are  the  property  of  the  Massaohuaetto  company. 
The  appellee  has  no  'ownership  in  thenL  It  cannot  make 
them.  It  cannot  sell  them.  It  cannot  use  them  outside  the 
enumerated  counties.  It  cannot  so  much  as  control  the  priea 
that  shall  be  charged  for  the  use  of  them  by  their  customen. 
The  state  has  levied  a  tax  upon  the  capitd  stock  ot  the  ap* 
pel  lee.  This  was  originally  five  hundred  thousand  dollars, 
but  the  contract  with  the  Massaohusette  company  required  H 
to  issue,  at  the  end  of  ten  years,  a  quarter  of  a  million  of  doUan 
of  additional  stock,  and  deliver  the  same  to  that  company. 
This  has  been  done.  The  contention  of  the  appeOee,  whidi 
was  sustained  in  the  court  below,  is,  that  the  stock  issued  in 
pursuance  of  the  contract  to  the  Massaohusette  company  ia 
not  liable  to  this  tax,  because  it  is  invested  in  patent  rights. 

Our  first  question  is,  What  is  a  patent  rightf  We  rqily, 
negatively,  that  it  is  not  the  article  or  machine  made  under 
the  letters  patent.  That  is  the  property  of  the  maker,  In  the 
same  way  and  with  the  same  attributes  that  a^j  other  article 
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made  or  grown  by  him  is  his  property.    The  only  difference  is, 
that  irhile  anpatented  articles  made  by  him  may  be  imitated 
by  others,  this  may  not  be,  so  long  as  the  letters  patent  are  in 
foroe,  without  his  license  or  consent.    The  article  so  made  Im 
the  fruit  of  the  oombination  or  appliance  that  has  been  patf- 
ented,  but  is  not  the  pateut  right.    It  will  be  best  to  adopt  in 
this  connection  the  exact  words  of  the  supreme  court  of  the 
United  States  in  PatierMn  v.  Kentucky,  97  U.  S.  501 :  "  The 
right  of  property  in  the  physical  substance  which  is  the  firoit 
of  the  discovery  is  altogether  distinct  from  the  right  in  the 
discovery  itself;  just  as  the  property  in  the  instruments  or 
plate  by  which  copies  of  a  map  are  multiplied  is  distinct  from 
the  copyright  of  the  map  itself.''    In  support  of  this  proposi- 
tioo,  the  case  of  Siepfiens  v.  Cody,  14  How.  528,  was  cited. 
Answering  affirmatively,  I  would  say  that  a  patent  right 
is  the  right,  protected  by  letters  patent,  to  use  the  process, 
combination,  or  appliance,  discovered  by  the  patentee,  for  the 
prodaction  of  a  certain  result.    It  is  an  incorporeal  right,  con- 
ferred by  the  government,  by  way  of  encouragement  to,  and 
as  compensation  for,  the  employment  of  time  and  labor  and 
money  in  the  discovery  of  new  and  useful  things  to  minister 
to  the  comfort  and  aid  in  the  progress  of  the  public.    So  long 
as  the  given  result  can  be  reached  only  by  means  of  the  pro* 
cess,  combination^  or  appliance  oovered  by  the  letters  patenti 
the  patentee  has  an  exclusive  oontrol  of  the  result.    When 
some  other  inventor  reaches  the  same  result  by  another  and 
better  process  discovered  by  him,  he  is  not  interfered  with  by 
the  letters  patent  to  his  predecessor,  so  long  as  he  does  not  in« 
frioge  upon  the  invention  they  cover,  but  may,  by  the  use  of 
his  own  superior  methodSi  supersede  it  and  drive  it  from  the 
market    An  inventor,  by  an  ingenious  combination  of  wheels, 
levers,  knives,  and  bars,  produces  a  mowing-machine,  and  ob- 
tains a  patent  therefor.    This  does  not  interfere  with  the  cut- 
ting ot  grass  or  grain  in  any  other  way,  nor  with  the  use  of 
mowing-machines  that  do  not  employ  the  peculiar  process, 
combination,  or  appliance  covered  by  the  patent.    The  patent, 
therefore,  gives  to  the  inventor  no  eontrol  over  the  result,  the 
catting  of  grass  or  grain,  except  in  so  far  as  it  is  sought  to  be 
done  by  the  use  of  his  device.    It  gives  him  no  control  over 
the  instruments  by  which  the  cutting  is  done,  except  they 
employ  the  particular  process,  combination,  or  appliance  to 
which  he,  as  the  inventor,  has  the  exclusive  right    This  right, 
which  is  his  by  discovery,  and  which  has  been  protected  by 
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tb^  ad  of  the  govemineiit  in  forbidding  others  toemplogrit 
Withottt  hit  conaenti  ia  the  **  patent  rigbf 

Oar  next  question  is,  whether  the  appellee  has  inyeeted  any 
portion  of  its  stock  in  the  patent  rights  under  whieh  the  Bell 
telephone  instruments  are  mana£Eustared«  This  qnestioo  is 
fall  J  answered  by  the  contract  to  which  we  haye  already  rs> 
ferred.  It  will  not  be  pretended  that  it  acquired  any  ioteiest 
in  the  letters  patent  as  owner  of  a  fractional  part  of  the  title 
conferred  by  them;  nor  as  the  owner  of  the  right  to  make  and 
vend  in  any  given  snbdivision  of  the  territory  covered  by 
them;  nor  yet,  as  owner  of  a  single  instrument,  the  fruit  ef 
the  patent  right  owned  by  the  Massachusetts  company.  It  is, 
as  to  this  part  of  the  plant  employed  in  its  basineas,  a  lessas. 
It  hires  the  manufactured  instruments  as  a  farmer  might  hire 
a  tiaowing-machine,  and  acquires  no  more  interest  in  the  pat> 
ent  right  held  by  its  lessor  than  would  the  farmer.  It  is  quite 
common  for  manufacturers  to  lease  instruments  made  by  them 
under  protection  of  letters  patent  Printing^preases,  pianos, 
Doill-gearing,  portable  saw-mills,  and  other  articles  are  that 
leased;  but  it  has  never  been  suggested  that  the  lessees  be- 
came thereby  owners  of  or  investors  in  the  patent  rights  un- 
der which  the  articles  in  their  possession  were  made.  On 
the  other  hand,  those  articles  remain  the  property  of  the  les- 
sors, who  part  with  nothing  but  the  possession,  for  which  thej 
are  paid  the  agreed  rent,  or  in  default  of  such  pajment,  they 
take  the  article  from  the  lessee,  and  resume  poseesdon  by  vi^ 
tue  of  their  absolute  ownership.  It  is  not  impcHiant  to  in- 
quire whether  the  stock  issued  to  the  Massachusetts  company 
was  a  bonus  or  a  method  of  securing  an  additional  rent,  since 
it  is  not  pretended  the  appellee  received  any  consideration  lor 
it  beyond  that  which  appears  in  the  contract,  which  was  the 
right  to  use  manufactured  instruments  as  a  lessee.  This  was 
therefore  not  an  investment  in  the  patent  rights,  but  in  man> 
ufactured  instruments  and  appliances  made  under  the  protec- 
tion of  the  patents.  The  first  is  an  incorporeal  right,  which 
the  owners  refuse  to  sell,  in  whole  or  in  part;  tiie  other  is  ila 
corporeal  embodiment  in  a  manufactured  article,  prepared  for 
market;  or,  in  the  language  of  the  supreme  court  of  the 
United  States,  its  ''  fruit."  The  first  is  the  right  <^  the  in* 
ventor  to  the  "  child  of  his  brain  ";  the  other  is  the  persooal 
property  of  the  maker,  wrought  into  shape  for  the  market  by 
his  hands,  and  distinguished  from  other  personal  property  only 
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in  thiB,  that  the  ptooess  of  mftnvfiiotim  if  protected  hj  the 
letters  patent. 

Bat  let  D8  look  at  the  practical  operation  of  the  role  laid 
down  in  the  court  below.    We  will  eappoee,  for  this  purpose^ 
that  the  corporation  owning  the  rights  secured  by  letters  pat* 
ent  is  a  Pennsjlrania  corporation,  and  that  its  capital  stock, 
to  the  amount  of  one  million  dollars,  is  invested  in  the  patents. 
This  would  be  exempt  from  taxation  by  the  state,  because 
ioTested  in  incorporeal  rights  secured  by  the  grant  of  the 
government  of  the  United  States,  and  evidenced  by  letters 
patent    We  will  suppose,  farther,  that  our  corporation,  like 
the  Massachusetts  corporation  in  this  case,  retains  an  exclu- 
sive control  over  the  manufacture  of  the  instruments  to  which 
its  patents  relate,  and    produces  them  in  great  numbers. 
Within  the  state  we  will  suppose]  there  are  ten  local  compa- 
nies like  that  now  before  us,  with  their  wires,  stations,  and 
exchanges,  ready  to  enter  upon  the  business  of  Utmsmitting 
messages  by  telephone,  with  a  capital  stock,  like  that  of  the 
Central,  of  seven  hundred  and  fifty  thousand  dollars  each. 
They  apply  to  our  corporation  for  several  thousands  of  ite 
manofactured    instruments  with  which    to  complete    their 
plants  and  enter  upon  their  business,  and  are  told  that  the 
instruments  are  not  for  sale,  but  can  be  had  only  at  a  rental 
amounting  to  sereral  times  their  value,  annually.    They  ac-- 
cordmgly  tak^  upon  lease  the  machines  they  need,  and  pay 
as  in  this  case,  in  addition  to  an  annual  rental  in  cash,  one 
third  of  their  capital  stock  in  a  block,  as  a  bonus,  or  as  an 
additional  rent»    Our  corporation  now  owns  two  million  five 
hundred  thousand  dollars  of  the    stock  of  the  local  com- 
panies, which  represents  the  use  or  rent  of  its  manufac- 
tured goods.    If  the  stocks  are  also  exempt,  then,  on  an  actual 
investment  of  one  million  dollars  in  patents,  we  have  three 
million  five  hundred  thousand  dollars  of  stock  exempt  from 
taxation.    The  same  rule,  applied  in  the  other  states,  might 
result  in  the  exemption  throughout  the  country  of  fifty  million 
dollars  or  one  hundred  million  dollars  of  stock  from  state 
taxation,  on  an  actual  investment  in  patents  of  but  one  mil- 
lion dollars. 

The  troable  with  this  rule  is,  that  it  overlooks  the  distinc- 
tion between  the  incorporeal  right  secured  by  letters  patent, 
and  the  tangible  commodity  or  finished  product  which  is  its 
fruit.  This  finished  product,  or  fruit  of  the  right  secured  by 
letters  patent,  is  merchandise,  whether  it  takes  the  form  of  a 
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patent  reaper,  a  power  printiDg-presB,  a  fountain-pen,  a  pencil* 
sharpener,  or  an  instrument  called  a  telephone.  If  the  manu* 
facturer  sells  his  product,  the  right  to  use  it  is  an  implied 
term  of  the  contract  of  sale.  If  he  leases  it  the  same  is  trae. 
Whether  he  sells  or  leases,  he  deals,  not  in  a  patent  right,  bat 
in  manufactured  goods.  The  buyer  or  lessee  gets  no  rif^bt 
under  the  letters  patent,  except  that  which  follows  as  a  neces- 
sary incident  from  his  purchase  or  hiring,  viz.,  the  right  to  use 
the  article  bought  or  hired,  without  other  liability  than  that 
which  his  contract  provides  for.  We  are  clearly  of  the  opinioa 
that  the  stock  paid  the  Massachusetts  company,  under  the  con- 
tract by  which  the  defendant  company  secured  the  telephonio 
instruments  needed  in  its  business,  was  not  an  investment  in 
patent  rights,  but  in  instruments  that  enter  into  and  form 
part  of  its  plant,  as  truly  as  the  poles,  or  wires,  or  switch 
tx>ards  used  by  it 

The  judgment  is  therefore  reversed,  and  judgment  is  now 
entered  in  favor  of  the  commonwealth  for  the  balance  of  ths 
tax  as  adjusted  by  the  taxing  officers  of  the  oommonwealth, 
with  interest  and  costs. 

Balance  of  tax  on  capital  stock $875  00 

Interest  at  twelve  per  cent 

Attorney-general's  com  m  mission 

Total 


PAToras— Bmsor  or  Lioiiisi  to  Uia.  -^  A  Upsbm  to  «w  ■•  hif  Hn 
which  b  iMtrained  to  indmdiuls  Is  not  ui  ahawilonmwit  of  tho  iBTWtioat 
MeOa^w.  Bwrr,  6  Pa.  St.  147;  47  Am.  Doo.  441,  Mid  aotoi  SImmmK*  Af 
jma,  68  Pk  St.  166;  OS  Am.  Doe.  248^  and  Qoto. 

Patsrs  —  GoMtBOL  ov»  BT  QomuiMsav. —The  MO  of  A  poftMitod  arlNli 
•devoted  to  pabUe  me  is  sebjeel  to  oontrol  by  state  kgielatJe^x  AMi  v«  f^ 
fAoM  Ob^,  H  Ohio  8k  SM;  as  Am.  Re^  6SS. 
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CoMMONiniALTH  V.  Edisov  Elbotbio  Lioht  Ga 

[M  Pbmitlvahia  BTAn,  IfL] 
tiiaaoM'^  Cafital  Stock  of  Cobpobatios.  -^  A  «orporaii<»  Mgafad  In 
pndMug  elMtrieitj  ftnd  Mlling  it  for  th«  generation  off  lights  heal^  or 
power,  it  not  a  mannfactaring  oorporatioOf  within  the  moaning  ol  a  stat* 
tto  oiompting  irom  taxation  the  capital  itook  of  mannfaotnring  001^ 
pontiooi  not  engaged  in  the  mannfactnro  of  liquon  or  of  gaa. 
PiiUT  RifiBT— TiTLB  AoQuiiUED  BT  Lbubb.  —  Tho  ozclnoiyo  right  leonred 
by  letten  patent  to  the  inventor  io  an  inooporeal  rights  clearly  diatin- 
goithaUe  from  the  ownership  of  the  patented  appliance,  and  the  leiaeo 
of  niah  appHanoe,  without  more^  aoqoiree  no  titlo.to  or  ownership  in  tho 
pstoat  ander  whieh  it  was  made. 
loAnoi  —  Patbbt  Biobtb — Stook  ov  CoBPOBAnov.  —The  capital  stock 
of  one  corporation  paid  to  another  oorporatioa  as  tho  oontideration  for 
ihi  right  to  ose  a  patented  appliance  for  tho  prodneticn  of  olootrioity 
vidiia  a  certain  territory  as  leosss^  tho  paftonteo  retaining  oxdnsiro 
ooBMsbip  of  the  patent  and  tho  ozdnsiTe  right  to  mannfaotnrs  and  dis* 
pow  ol  tiio  patented  appliance  leased,  is  not  an  inTcstmoni  in  patent 
rigliti^  and  snoh  stook  is  thorofors  snbjeet  to  tawation  by  the  stats. 

IF.  U.  Henmlf  attamey^eneral^  and  Jame$  A.  Stranahaw^ 
Iqntfy  aUomey^eneralj  for  the  oommonwealihy  appellank 

Jf.  E.  (Xmtied^  Samud  B,  Euijf^  and  SobiH  8nodgra$$f  for 
the  appalleew 

WnxiAiiB,  J.  Two  qnestioiis  are  raised  in  this  ease.  The 
flnt  101  whether  the  appellee  is  a  mannfiAotoriDg  company. 
While  H  might  well  be  so  regarded,  if  the  question  were  an 
open  one,  we  have  no  doubt  that  it  does  not  come  within  the 
elus  recogniied  by  our  acts  of  assembly  relating  to  manufao- 
taring  companies;  and  the  learned  judge  of  the  court  below 
reached  a  correct  conclusion  upon  this  question,  for  reasons 
Ci?en  in  the  opinion  of  this  court  just  filed  in  the  case  of  Com- 
monvmUh  y.  Northern  Light  and  Power  Co.,  146  Pa.  St  106. 

The  other  question  is,  whether  any  portion  of  the  capital 
■took  of  the  Philadelphia  company  is  invested  in  patent  rights, 
aod  for  that  reason  exempt  from  taxation.  The  court  below 
was  of  the  opinion  that  stock  issued  to  the  Edison  Electric 
light  Company  of  New  York,  amounting  to  about  forty-nine 
thouaand  dollars,  out  of  a  total  capital  of  one  hundred  and  forty 
tbouaand  dollars,  was  invested  in  patent  rights,  and  therefore 
exempt.  This  finding  rests  on  the  written  agreement  or  license 
bearing  date  on  the  third  day  of  February,  1887,  and  we  are 
DOW  to  inquire  whether  the  finding  is  sustained  by  the  agree- 
ment It  contains  a  recital  that  the  Edison  Electric  Light  Com- 
pany  of  New  York  is  the  owner  of  many  patents  obtained  for 
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applianoes  used  in  the  prodacUon  of  elecirioity  by  artifidil 
means,  Us  deliverj  to  ouatDineraiand  its  ntUisaiioD  fiv  poiposot 
of  light,  heat,  and  power.  It  recites,  farther,  the  desire  of  the 
Philadelphia  eompanj  to  aoqnire  an  exoliisi?o  right  te  ssi 
such  appliances  in  the  city  of  Philadelphia.  Then  Mlevs  the 
grant  of  the  desired  exclusive  right,  but  only  as  to  the  ose  of 
the  appliances,  and  under  certain  conditions  and  limitations, 
which  show  plainly  the  purpose  of  the  owners  of  the  patents  to 
maintain  their  exclusive  ownership  in  them,  and  their  absolute 
control  over  the  manufacture  of  the  appliances,  and  over  the 
manufactured  artlbles  when  finished.  Among  these  coDditions 
is  one  that  limits  the  right  of  the  licensee  to  the  supply  of  iti 
customers  on  the  described  oircoit;  another  forbidding  the 
use  of  the  license  for  any  other  purposes  than  sneh  as  relets  to 
light,  heat^  and  power  to  propel  stationary  machinery;  another 
declaring  the  Uoense  to  be  personal  to  the  licensee,  and  forbid- 
ding any  assignment  or  transfer  of  ik  Still  another  reserve! 
to  the  New  York  company  the  right  to  terminate  the  license 
on  any  default  made,  resume  the  exclusive  ownership  of  the 
territory,  and  grant  a  new  license  to  another  party  covering 
the  same  exclusive  right  in  the  same  territory. 

Under  this  agreement,  the  licensee  secures  the  fight  Is  see 
the  applianoes  made  under  the  several  patents  held  by  the 
licensor,  for  a  fixed  prioe,  to  be  paid  in  money,  in  its  own  stock, 
or  in  both;  and  it  secures  nothing  more.  The  New  York 
company,  on  the  other  hand,  retains  its  exclusive  ownership  of 
all  its  patents,  an  absolute  control  over  the  manufacture  of  its 
appliances  protected  by  the  patents,  and  over  the  use  and  dis- 
position of  every  one  <d  the  manufactured  articles  which  iti 
licensee  uses.  We  have  just  held  in  C&mnumweaUk  v.  Cintnl 
D.  &  P.  Tel.  Co.,  145  Pa.  St.  121,  anis,  p.  677,— following  PaUer- 
$on  V.  KerUucky,  97  U.  S.  601,  SUpk§n8  v.  Cody,  14  How.  628,  and 
Webber  v.  Virginia^  103  U.  S.  844,  — that  the  exclusive  right  se- 
cured to  the  inventor  by  letters  patent  is  an  incorporeal  right, 
clearly  distinguishable  from  the  ownership  of  the  instniment 
or  appliance  manufactured  under  and  by  virtue  of  that  right 
and  that  a  lessee  of  the  instrument  or  appliance  acquires  no 
title  to  or  ownership  in  the  patent  under  which  it  was  made. 
In  the  language  of  Justice  Field  in  Webber  v.  Virginia^  1(S 
U.  S.  844:  ''  The  right  conferred  by  the  patent  laws  of  the 
United  States  on  inventors,  to  sell  their  inventions  and  di»- 
ooveries,  does  not  take  the  tangible  property  in  which  the  itt- 
veution  or  discovery  may  be  exhibited  or  carried  into  effect 
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from  the  operatkm  of  ihe  tax  and  Hoanse  kwf  of  tlit  oMe.^ 

Whether  the  **  tangible  property  ** — that  iav  the  machines  or  ap> 
pliaocee  made  and  ready  for  uae — is  in  the  bands  of  the  makers, 
•f  vttMlei%  Isisoss,  or  Uoenseeii  oao  make  no  differenoe.  Such 
property  is  not  a  patent  right,  but  the  visiUa,  tang^Uo  fruit  of 
the  right  secorad  by  the  patent,  which  passes  to  a  purchaser  or 
lesaee  in  precisely  the  same  way  that  any  other  manufactured 
Articles  pass  from  tho  maker  to  the  buyer  or  lessee.  It  is  not 
oecttssry  to  repeat  what  was  said  upon  this  subject  in  Oommanf 
wabh  T.  CetUral  D.  A  P.  Td.  Co^  145  Pa,  St  121;  atOs,  p. 
677;  but  for  reasons  given  in  the  opinion  filed  in  that  casoi 
we  reyerse  the  judgment  as  to  the  taxability  of  the  stock  of 
the  appellee  used  to  pay  the  rent  of,  or  price  of  the  license  to 
nee,  the  manufactured  appliances  of  the  New  York  company 
in  its  bosiness  in  Philadelphia. 

Judgment  is  now  entered  in  favor  of  the  appellanti  the 
commoQ  wealth  of  Pennsylvania,  for  the  sum  of  9147,  with 
iaterest  and  costs  in  addition  to  the  judgment  entered  in  the 
court  below. 

Tax  00 149,000,  capital  stock $147  00 

Interest  at  twelve  per  cent  from  November  6, 1888,  to 
Attorney-general's  commission      •.••••• 


F*nR  BiOBis.  — Th»  qoMtUmB  iaTolr«d  in  thii  otM  an  daeidtd  ia 

OmmmwmUtk r.Omiindiic  TiL  Co..  146 Pa.  St  121;  amU,  p.  S77.  and  noU 
^tlnChmmomoeaUhr.  American  B,  TeL  Go.,  129  Pa.  Si  917,  in  whioh  tha 
powtrof  th*  giato  to  tax  patant  rf^^te  li  diieniaad. 


HOBSTIOK  V.   DUNKLB. 

pis  PS]IHai.TTAniA  BftATU,  290.) 

HttHWAfi — IdAaaLOT  ov  LuiD-ewiriR  Wao  Ajumis  GaiBi  or  Hiobwat. 
—A  land-ownar,  who^  hy  pannisaion  of  a  tarapiko  oompany,  altera  tho 
giada  of  a  pnblie  highway  on  hit  laad,  aasnmaa  tho  daty  and  obligatioa 
of  moh  oompany  to  make  tho  alterod  road  aoitablo  and  lafo  for  pnblio 


HttBWAiB — IMxtun  FOE  In  JUST  Gausbd  bt  Friohtinkd  HoBsn.— 
Townahip  ofSoen  or  othoro  whoio  dnty  it  ia  to  keep  a  pablio  highway 
lafe  and  aoitablo  for  trarel  are  only  bound  to  antioipato  tho  ordinary 
aeedo  of  trarel  oandnoted  in  the  ordinary  manner,  and  they  are  not 
boand  to  antioipato  tha  danger  to  whioh  the  frightened  bona  of  a  trar* 
aler  may  oxpoae  him. 

HlOHWATS  —  LlABILITT  OF  LaHD-OWNFB   lOB  IhJVBT  OaUSIP  BT  FbIOHT- 

Bjibd  Hobsb  OH  HiQHWAT.— An  adjoining  land-owner  who  '"""^"'^ 
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■a  vaffBBoed  pond  ifleaa  la«ft  from  tin  adga  of  ft  fvlBt  IU^«»7  i^ 

lfrmiiy<««Teii  fett  from  th«  tnvvlod  pari  of  tho  rood.  wUck  ii  iiritaUt 
for  tnrol,  is  not  liablo  to  a  travolor  wfaoM  hono^  biwomiiig  frjiibttiri 
from  aoDio  nnknown  oauao  not  attribntablo  to  tho  rood  m  tlM  pood, 
loavoo  iho  road  uid  oarrioo  hio  owaor  into  oaok  pom^  whmo  hi  nMffm 
Iho  iigory  oomplainod  oL 

Taebpabb  to  recover  for  personal  injuries  alleged  to  bate 
been  caased  by  the  negligence  of  defendants.    A  small  stream 
running  through  defendants'  land  seyeral  feet  below  the  Isrel 
of  the  highway  on  which  plaintiff  was  driving  crossed  it  at 
the  place  where  the  accident  occurred.     Some  time  befert 
the  then  owners  of  the  adjoining  land  bnilt  a  dam  eight  feet 
high  across  the  stream  on  the  northerly  side,  and  about  tt 
teen  feet  from  the  highway,  for  the  purpose  of  collecting  the 
water  and  forming  an  ice-pond.    The  defendants,  after  jxx> 
chasing  the  land,  obtained  permission  from  the  turnpike  oom* 
pany  building  the  road  to  raise  the  grade  of  the  road  at  the 
point  referred  to,  and  they  filled  in  about  eight  feet,  torn* 
piked  the  surface,  constructed  a  culvert  for  the  passage  of  the 
stream,  and  thus  raised  the  road  and  their  own  land  betweea 
it  and  the  dam  to  the  level  of  the  latter.    They  faOed  to  r^ 
build  a  fence  or  guard-rail  which,  had  formerly  existed  between 
the  road  and  the  dam.    While  plaintiff  was  driving  on  the 
highway  at  the  point  above  described,  his  horse  suddenlj 
frightened  from  some  unknown  cause,  and  ran  into  the  iee» 
pond,  severely  injuring  plaintifil    Other  facts  are  stated  in  tha 
opinion.    Judgment  for  plaintiff,  and  defendants  appealed. 

Edwin  W.  Jaekeon^  for  the  appellants. 

Robert  Snodgrass^  for  the  appellee. 

MiTGHBLL,  J.  The  learned  judge  below  laid  down  vwy 
clearly  and  accurately  the  general  rules  applicable  to  easaa  of 
accidents  through  alleged  defects  in  the  publio  roads,  and  the 
only  substantial  question  before  us  is,  whether,  on  the  admitted 
or  undisputed  facts,  there  was  sufficient  evidence  of  negligonoe 
on  the  part  of  defendants  to  go  to  the  jury. 

The  rule  as  to  excavations  or  other  souroes  of  danger  by  an 
owner  of  land  in  the  vicinity  of  a  publio  road  was  stated  in 
Gramlieh  v.  TPurse,  86  Pa.  8t  74,  27  Am.  Rep.  684,  and  (NBi^ 
pie  V.  MeOawatiy  100  Pa.  8t  144,  45  Am.  Bep.  865,  and  seed 
not  be  enlarged  upon  here.  On  the  admitted  facts  of  thia 
ease,  the  defendants  would  not  have  been  liable  merely  aa 
owners  of  tiie  pond.    But  defendantSi  having  altered  the  road 
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bj  agreement  or  lioenee  from  lh«  turnpike  oompftny,  through 
the  receiver,  MBumed  the  duty  ol  the  oomiMkny  in  that  regard, 
and  the  case  moat  be  conaidered  in  the  light  of  the  duty  of  the 
company  if  it  had  made  the  change  itael^ 

The  precise  limits  of  liabilitji  where  the  element  of  an  nnmly 
or  frightened  horae  enters  into  the  canaea  of  an  accident  on  a 
pablic  highway,  have  been  the  anbject  of  controveray  and 
some  difficnlty.    It  ia  conceded  that  onr  caaea  hold  the  town- 
ship anthoritiea  to  a  more  exacting  rule  than  obtaina  in  aome 
other  states,  bnt  none  of  them  go  so  far  as  to  saj  that  they 
moat  make  the  road  safe  for  runaway  horaea.    The  aubject 
was  carefully  conaidered  in  the  recent  caae  of  Jackson  Ibtati* 
thip  T.  Wagner,  127  Pa.  St.  184, 14  Am.  St  Rep.  838,  where 
onr  brother  Williama  aaid:  ^'Townahip  ofiBoera  are  bound  to 
anticipate  and  provide  againat  the  ordinary  needa  of  trayel 
eondncted  in  the  ordinary  manner,  •  •  •  •  but  are  not  bound  to 
anticipate  the  danger  to  which  a  broken  wagon  or  a  frightened 
horse  may  expose  the  driTer."    And  again:  ^^It  ia  neceaaary 
to  inquire  whether  the  accident  waa  the  natural  or  probable 
lesalt  of  any  act  or  omiasion  of  the  township  officera,  which 
rendered  the  highway  unaafe  for  the  purpoaea  of  travel,  con- 
ducted in  the  ordinary  manner  and  by  the  ordinary  meana  of 
con?eyance.    If  it  waa,  then  the  plaintiff  ought  to  recover; 
and  the  fright  of  her  horae,  the  breaking  of  her  wagon,  and  her 
inability  to  guide  her  frightened  animal  ahould  not  atand  in 
the  way  of  her  recoTery.    Theae  circumstancea  do  not  confer 
on  her  any  righta  ahe  would  not  have  poaaeaaed  without  them^ 
nor  (p?e  her  any  higher  claim  on  the  care  of  the  townahip 
officers.    On  the  other  hand,  they  do  not  take  from  her  any 
right  to  which  she,  in  common  with  other  traTelers,  was  en- 
titled  in  the  use  of  the  highway.    It  is  the  condition  of  the 
highway,  therefore,  and  not  the  succession  of  accidents  that 
befell  the  plaintiff,  to  which  the  attention  of  the  jury  should 
haye  been  held.    Waa  the  road  on  that  day  and  at  that  place 
in  a  condition  that  made  it  a  auitable  and  aufficient  road  for 
public  travel  conducted  in  the  ordinary  manner  f 

TbB  criterion  here  laid  down  waa  reaffirmed  in  the  aame 
caae  (  Wagner  v.  Jaekwn  IWnaftip,  188  Pa.  St  61),  and  muat  be 
eonaidered  the  aettled  law. 

Teated  by  thia  rule,  it  ia  clear  that  there  waa  no  aufficient 
evidenoo  of  negligence  to  take  thia  caae  to  the  jury.  There 
waa  no  defect  in  the  road-bed.  It  waa  level,  and  aafe  for  ordi- 
nary travel.    The  edge  of  the  pond  waa  fifteen  feet  outside  the 
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Una  of  the  tamplke,  and  tweDty-eeven  CmI  from  fhe  trawM 
part  of  tbo  road,  wbloh  was  to  some  extent  separated  and  dit- 
tingaisbed  from  the  part  adjoining  the  pond  by  a  line  of  tele- 
ipraph  poles.    The  oanse  of  the  horse's  fright  is  nnknown,  bat 
there  was  no  evidenoe  that  it  was  from  anything  on  or  oon- 
neoted  with  the  road  or  with  the  pond.    Apart  from  the  fright 
of  the  horse,  there  was  nothing  to  show  any  danger  to  travel 
from  the  ezistenoe  of  the  pond  and  the  absence  of  a  fence  b^ 
tween  it  and  the  road.    It  is  in  this  respect  that  the  present 
diflTers  from  the  line  of  oases  of  which  Plymouth  Townthip  ▼• 
Oravsf,  125  Pa.  8t  24,  11  Am.  8t  Rep.  8G7,  is  the  exemplar. 
There,  as  here,  the  road-bed  was  without  defect,  bnt  it  was 
along  and  immediately  adjacent  to  the  tracks  of  the  railroad, 
where  the  passage  of  trains  had  a  natural  tendency  to  frighten 
horses.    The  road,  therefore,  as  it  existed,  contained  the  ele- 
ments of  danger  to  ordinary  travel;  and  this  court  held  that 
it  was  the  duty  of  the  township  to  anticipate  and  provide 
against  such  danger.    The  element  of  danger  to  ordinaij 
travel  is  wanting  in  the  present  case;  and  therefore  the  jmy 
should  have  been  instructed  that  there  was  no  sufficient  evi* 
dence  on  which  to  hold  the  defendants  liable. 
Judgment  reversed.  


i^rasBBTT,  J.,  dinettted,  on  the  grouod  that  thoa^  Hm  ImIp  wwt  mmtt^ 
pated,  yet  the  qneetion  m  to  whether  or  not  the  defenduita  were  ■ijlitpel 
ia  failiog  to  ereot  a  fenoe  or  gaard-rail  between  the  highway  aod  the  daa 
ebould  hare  been  anbinitted  to  the  jury  for  dofeerminatiaii.  On  thia  poiat  kt 
eaid:  '*  VHiether,  in  consequence  of  the  local  ohangea  made  by  defendant^ 
the  pond,  of  eonalderable  depth,  etc.,  formerly  elevated  nbe«t  eight  ImI 
nbove  the  turnpike^  bnt  now  on  a  level  therewith,  wne  dnngeroa%  and  if  m 
whether  it  was  in  anoh  cloee  proximity  to  the  pnblie  road  an  to  nindv  taavil 
thereon  dangeroas,  eta,  were^  according  to  all  well-considered  anthoritias 
qneetions  of  fact  for  the  jnry.  If  the  ohangee  referred  to  had  bean  made  by 
tike  tnrnpike  company,  and  anit  had  been  brengfat  againat  H  for  neglact  ef 
doty  in  not  providmg  a  gnard-rail  or  other  enitabla  pioteotMB  againat  daaswi 
the  aame  qnestiona  wonld  have  ariaen.  By  permiaritn  of  Hin  aeqneatialar, 
the  changes  were  made  by  defendants  for  their  own  oonvanienoa  and  benefit 
and  it  thereby  became  ^eir  doty  to  provide  snch  proteetioa  ne  the  ohaaged 
ooadition  required,  if  any.  The  affirmance  of  defendants'  tliird,  fonrtfa,  aod 
fifth  points  wonld  have  had  the  effiMt  of  taking  tha  oaae  fiwn  tiw  jniy,  aod 
holding,  aa  matter  of  law,  that  the  defendants^  wluv  for  their  own  oenveaisaie 
and  benefit,  raised  the  grade  of  the  tnrnpike  to  the  level  of  their  poo4  ^ 
left  it  in  that  dangerous  condition,  without  providing  any  protection  what- 
ever as  a  substitute  for  the  embankment  and  the  fenoe  which  they  removal 
were  not  guilty  of  any  negligence.  Thia  wonld  have  been  n  wide  «id  dsn(tsr 
ous  departure  from  weU-settled  principles.  The  qneetion  ef  n<^gligenr%  d 
whieh  there  was  an  abundance  of  evidenoeb  waa  dearly  lor  tha  jniy." 
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Higgmn — Ijabtlttt  ov  hAjnHnwnm  worn  Avnastm  QtKkv^^^ThM 
lOMdj  for  nJviM  <uui«d  by  •Itering  the  gnda  ol  a  hin^way  by  a  railroad 
k  Botagataaft  the  town,  bat  the  railroad,  under  the  Beviaed  Statntea  of  Maaaa- 
«liaietti:  Pariw  r.  Bo§tm  eie.  B.M.Oo^Z  Cnah.  107»  60  Am.  Dae^  709,  and 

aota 

HraHWATB  ~  LlABIUTT  lOE  DlTBOIB  IH  —  FKiOBTEKWO  HOBflS.  —  WlierO 

tbjeeti  ordinarily  oalonlated  to  frighten  roadwortby  horaea  are  allowed  to 
maia  on  a  highway,  they  are  regarded  na  defecta,  and  after  dne  notice  to 
liia  anthoritiea  the  townahip  will  be  liable  for  injnriea  caused  thereby:  North 
MaMm  Tp.  v.  Arnold,  119  Pa.  St  880;  4  Am.  St.  Bep.  050,  and  notei  Card 
▼.C%ii^iabwoHA.e5  Me.  547;  20Am.Bep.7S2L  The  running  away  of  a 
plamtiff'e  hone  will  not  bar  hia  recoFery  for  injury  received  through  a  defect 
ii  i  highway  canaing  anch  injury  during  the  runaway  i  Bbig  r.  OU^  qfCohoet^ 
nV.T.O;ttAm.B«p^574. 
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CtanrAL  Law— FsmncFnGir  of  iKHoounn— Bu«i>iir  on  Pboot  mrrxm 
Omm.  —  A  peraon  aoeuaed  of  orime  ia  preaumed  innocent  ontQ  hia  guilt 
fa  dearly  eatabUabed,  and  it  ia  incumbent  on  the  atate  to  prore^  not  only 
to  the  latiafnction  of  the  jury,  but  beyond  a  reasonable  doubly  the  prea- 
aaoa  ef  every  ingredient  neceaaary  to  oonatttate  the  orima  oharged. 
Araaumptiofis  of  fact,  howevar,  aometimea  atand  lor  fnU  and  ezpreaa 
preal  until  the  contrary  ia  eatabliahed;  a%  that  the  aoeuaed  ia  aane  until 
ha  provee  hia  inaanity. 

ikaoMAL  Law  — Ihsanitt  as  Dmim— BuBDm  An  MsASinui  ov  Pboof. 
—When  inaanity  ia  aet  op  aa  a  ddenaa  ta  the  oriiM  ehargadt  it  ia  inanm* 
bant  en  the  aecuaed  to  rebut  the  preaamption  of  aanity,  and  ahow,  not 
b^ond  a  raaaonabk  doabt^  nor  either  clearly  or  oonduaiTely,  but  by 
iuriy  preponderating  aridanoe^  anch  aa  is  ordinarily  required  to  prove  a 
iaane^  that  ha  waa  inaana  at  the  time  of  oommittuig  the  orima 


CtomiAL  Law— ImAnrr  as  DannnB— IMbabum  of  Pfoof— iRBnunv 
nDiiL  -—  Whan  inaHuty  la  aet  ap  aa  a  defenae  to  the  crime  charged,  H 
ami  ba  prwad  by  fairly  preponderating  evidence;  and  while  a  mere 
doubt  aa  to  anch  inaanity  will  not  juatify  an  acquittal,  yet  it  ia  raveraibla 
•rror  to  inatmot  that  it  mnat  ba  '*  clearly  proved,"  altiK>ngh  aubatantiaUy 
iBatractiona  aa  to  tiia  meaanre  $i  proof  required  are  aubaequently 


Onmwjkh  liAW— LfaAmrr  as  Dbvbnsb — Evidbnob. — Where  inianity  ia 
eat  np  aa  a  dafenaa  to  the  orime  charged,  and  the  evidence  of  witneesea 
ahowa  that  the  mental  ccnditloB  of  the  aconiad  waa  known  to  them  a% 
the  time  of  the  oommiaaion  of  the  orime  charged  and  altarwardib  they 
are  compotent  to  ezpreaa  an  opinion  aa  to  whethar  or  not  he  waa  inaana 
Mraaaa  at  that  tima^  and  alao  aa  to  his  preaent  ooadition  of  mind. 

bDicTMBMT  for  murder.    The  defendant  was  aoeuaed  of  the 
amrder  of  his  step-daughter,  aud  set  up  insanity  as  e  defense. 

Ii^  IUr..yoiU  XXYIL-M 
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Witnesses  tntrodnced  in  his  bebalf  testified  that  thej  bad  a 
knowledge  of  his  mental  condition  at  and  subsequent  to  the 
commission  of  the  crime.  They  were  then  asked  to  state 
whether  or  not,  in  their  opinion,  he  was  sane  or  insane  at  that 
time,  and  whether  or  not  he  bad  remained  in  the  same  con- 
dition  of  mind  up  to  and  including  his  trial.  This  question 
being  objected  to,  the  objection  was  sustainedi  and  this  ruling 
is  assigned  as  error. 

/•  C  Dieken  and  IF.  Z>.  IfoorSi  for  the  appellant. 

R.  H.  JohfuUm^  d%$iriU  ottomsy,  and  W.  D.  ParUr^  ton  tbe 
commonwealth. 

Sterbktt,  J.  As  stated  in  appellants  history  of  the  case, 
^the  defense  upon  which  his  counsel  chiefly  relied  was  insan* 
ity.''  In  Tiew  of  that  fact,  scTcral  points  for  charge,  bearing 
more  or  less  directly  on  the  subject,  were  submitted.  One  of 
these  is,  **  that  under  the  plea  of  not  guilty,  the  defendant  has 
a  right  to  showi  by  way  of  defense,  the  insanity  of  tbe  defend- 
ant  at  the  time  of  the  killing,  and  that  the  jury  must  pass 
upon  the  question  of  the  defendant's  sanity  or  insanity,  and 
if  they  find  him  insane  at  the  time  of  the  killing,  acquit  him 
by  reason  of  insanity.''  This  point  was  rightiy  a£Brmed  with- 
out any  qualification,  and  of  course  it  is  not  assigned  for  error. 
Other  points  recited  in  the  thirteenth,  fourteenth,  fifteenth,  and 
seventeenth  specifications,  respectively,  were  answered  in  tbe 
negatiTO,  and  therein  it  is  alleged  there  was  error.  In  the  first 
of  these,  the  court  was  requested  to  charge:  '^That  the  burden 
of  proof  never  shifts  from  the  commonwealth  to  the  defendant, 
and  the  commonwealth  must  show,  beyond  a  reasonable  doobti 
that  defendant  was  of  sound  mind,  memory,  and  diacretion  at 
the  time  of  the  killing.''  The  learned  judge's  answer  was; 
''  This  point  is  refused.  As  I  understand  the  point,  it  is  in- 
tended to  say  that  the  defense  of  insanity  shall  be  established 
beyond  a  reasonable  doubt;  that  unless  it  is  established  be- 
yond a  reasonable  doubt,  it  would  be  your  duty  to  acquit  I 
do  not  understand  the  law  to  go  to  that  extent,  and  the  matter 
will  be  referred  to  in  my  general  charge,  wherein  the  law  as 
I  understand  it  is  correctly  stated  on  this  subject''  If  this 
answer  was  intended  to  be  responsive  to  the  point, its  meaning 
is  not  ,very  clear.  The  court  was  not  requested  to  charge 
**  that  the  defense  of  insanity  shall  be  established  beyond  a 
reasonable  doubt"  On  the  contrary,  the  last  clause  of  tbe 
point  ill  in  substance,  that  the  burden  of  proving  affirmatively 
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ind  beyond  a  reaoonable  doubt  the  sanity  of  the  defendant  at 

the  time  of  the  killing  was  on  the  commonwealth*    But  what* 

e?er  impression  this  and  other  answers  to  the  defendant's 

points  may  haye  made  on  the  minds  of  the  jury^  it  may  be 

safely  assumed  that  in  considering  the  evidence  bearing  on 

the  defense  of  insanity,  they  were  governed  by  what  the 

learned  judge  afterwards  said  in  that  portion  of  his  general 

charge  to  which  they  were  specially  referred  for  a  correct  state* 

meat  of  the  law  on  the  subject    After  speaking  particularly 

of  insanity  as  a  defense,  etc.,  he  there  said,  inter  alia:  *^  It  is 

my  duty  to  say  to  you,  as  the  law  governing  the  responsibility 

of  men  for  their  acts,  that  in  all  cases  every  man  is  presumed 

to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to  be 

responsible  for  his  crimes,  until  the  contrary  is  proved  to  the 

satisfaction  of  the  jury;   and  to  establish  a  defense  on  the 

ground  of  insanity,  it  must  be  clearly  proved  that  at  the  time 

of  committing  the  act  the  party  accused  was  laboring  under 

such  A  defect  of  reason  from  disease  of  the  mind  as  not  to 

know  the  nature  of  the  act  he  was  doing,  or  if  he  did  know 

it^  that  he  did  not  know  he  was  doing  what  was  wrong.    This 

looks  like  a  fair  definition  of  what  insanity  is.    That  is  what 

is  reqaired  to  relieve  him  of  responsibility  for  his  acts." 

Without  questioning  the  general  correctness  of  what  was 
said,  in  that  connection,  as  to  the  kind  of  insanity  that  consti- 
tutes a  defense  to  an  act  which  would  otherwise  be  punishable 
as  criniinal,  we  think  the  degree  of  proof  necessary  to  sustain 
such  a  defense  was  too  strongly  stated  in  saying  ^4t  must  be 
clearly  proved."  This  was  imposing  on  the  defendant  a  greater 
burden  than  the  law  requires. 

In  harmony  with  the  humane  principle  of  the  criminal  law, 
that  erery  person  accused  of  crime  shall  be  presumed  innocent 
nntil  his  guilt  is  clearly  established,  it  is  incumbent  on  the 
commonwealth  to  prove,  not  only  to  the  satisfaction  of  the  jury, 
bat  beyond  a  reasonable  doubt,  the  presence  of  every  ingredient 
neoearary  to  constitute  the  crime  charged  in  the  indictment 
That  burden,  as  was  said  in  Thimer  v.  CammonweaUh^  86  Pa. 
8t  54,  27  Am.  Rep.  683,  never  shifts,  but  rests  on  the  prosecu- 
tion throughout;  so  that  in  all  cases  a  conviction  can  be  had 
only  after  the  jury  has  been  convinced,  beyond  a  reasonable 
doubt,  of  the  defendant's  guilt    It  necessarily  follows,  that 
it  the  evidence  is  such  as  to  leave  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  the  existence  of  any  necessary  ingre- 
dient of  the  crime  charged,  they  should  give  the  defendant  ihe 
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benefit  of  that  doubt    But  preaumpUons  of  fact  foiiMitaMi 
Btaod  for  full  and  expreaa  proof  until  the  contrarj  is  ahowii. 
For  example,  inaemttch  as  sanity  ia  the  normal  cooditioD  of 
man,  every  one  is  presumed  to  be  sanOi  and  that  presamptioa 
holds  good,  and  is  the  full  equivalent  of  express  proof,  until  it 
is  successfully  rebutted.    When  insanity  of  the  defendant  is 
set  up  as  a  defense,  it  is  incumbent  on  him  to  rebut  the  ordi* 
nary  presumption  of  sanity,  and  show,  not  beyond  a  reasonable 
doubt,  nor  either  clearly  or  conclusively,  but  by  fairly  prepon> 
derating  evidence,  such  as  is  ordinarily  required  to  prove  a 
fact  in  civil  issues,  that  he  was  insane  at  the  time  of  conamit- 
ting  the  alleged  crime.    In  Lynch  v.  CommonwcaUhy  77  Pa.  St 
205,  213,  the  trial  judge  refused  to  charge,  ^  that  if  the  joiy 
have  a  reasonable  doubt  as  to  the  condition  of  the  defimdant^s 
mind  at  the  time  the  act  was  done,  he  is  entitled  to  the  benefit 
of  such  doubt,  and  they  cannot  convict";  and  for  further 
answer  to  the  point,  said:  ^*  The  law  of  this  atate  ia,  that  whers 
the  killing  is  admitted,  and  insanity  or  want  of  legal  reapoDsi* 
bility  ia  allied  aa  an  excuae,  it  ia  the  duty  of  the  defendant 
to  aatiafy  the  jury  that  inaanity  actually  exiated  at  the  time 
of  the  act;  a  mere  doubt  aa  to  auch  inaanity  will  not  juatify 
the  jury  in  acquitting  on  that  ground.''    That  inatruetion  was 
approved  by  thia  court,  and  aubatantially  the  aame  instmction 
was  af terwarda  aanctioned  in  Ortudn  v.  CommomMoU^  76  Pa. 
St  421,  425;  18  Am.  Rep.  420;  and  other  caeee.    In  Coyb  v. 
C9mmonwealih,  100  Pa.  St  678,  46  Am.  Rep.  897,  the  aanM 
rule  of  evidence  waa  again  recogniaed.    It  waa  ftirther  held  to 
be  error,  in  that  oaae,  to  inatroct  the  jury  that  the  defenaa  of 
insanity  should  be  proved  by  clearly  preponderating  evidenoa. 
The  instruction  ahoold  have  been  **  fairly  prepooderating," 
inatead  of  "  clearly  preponderating  evidence."    Speaking  of  the 
degree  of  proof  required  by  the  worda  employed  in  that  eaai, 
Mr.  Justice  Mercur  said:  *'  It  ia  demanding  a  higher  degree  of 
proof  than  the  authoritiea  require.    It  may  be  aatiafaetorily 
proved  by  evidence  which  fairly  preponderates.    To  require  it 
to  clearly  preponderate  is  practically  saying  it  must  be  {Hoved 
beyond  all  doubt  or  uncertatnty.    Nothing  leaa  than  thia  will 
make  it  clear  to  the  jury."    Aa  applied  to  the  degree  of  proof 
required  to  rebut  the  preaumption  of  aanity,  and  suffioientiy 
prove  the  existence  of  inaanity,  there  ia  no  appreciable  diCbr- 
ence  between  the  expressions  ^  clearly  proved  "  and  ''proved 
by  clearly  preponderating  evidence.''    If  there  la  any  difler> 
encoi  the  former  calls  for  the  higher  degree  of  prool    It  ia 
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almost  eqnlTftlant  to  flaying  *  proved  beyond  a  reasonable 
doubt  ^i  baeauflo  if  any  doabt  as  to  the  aziatenee  of  a  pariiou- 
lar  ikot  exiata,  it  cannot  ba  said  to  ba  ^  clearly  proved." 

It  ia  tma  that  the  learned  jndga,  in  anotber  part  of  bis  eooa^ 
wbat  lengtby  charge,  eaid  to  the  jury:  ^  Ton  have  to  be  satis- 
fied of  his  insanity  by  the  preponderance  of  the  evidence.  He 
baa  to  eatablisb,  in  other  words,  his  insanity,  not  by  the  rnle 
of  a  reasonable  doubt,  bnt  by  the  tostimony,  what  the  prepon- 
derance of  the  evidence  shows."  Bat  with  two  measures  of 
proof  before  them,  one  substantially  correct  and  the  other  erro- 
neoua,  how  is  it  possible  for  ns  to  determine  which  the  jury 
adopted  f  There  should  be  nothing  left  to  conjecture,  es- 
pecially in  a  capital  case.  It  is  enough  to  know  that  the  jury 
may  have  been  misled  by  errroneous  instructions  on  a  point 
vital  to  the  defense. 

The  testimony  referred  to  in  the  sixth,  eighth,  ninth,  and 
tenth  specifications  appears  to  have  been  neither  incompetent 
nor  irrelevant,  and  we  think  it  should  have  been  admitted: 
Neither  of  the  remaining  specifications  of  error  requires  special 
notice.  That  part  of  the  charge  embraced  in  the  eighteenth 
specification  of  error  contains  some  expressions  of  opinion,  eto., 
{hat  might  have  been  profitably  omitted,  but  we  are  not  pre- 
pared to  say  that  they  are  positively  erroneous. 

Judgment  reversed,  and  a  venire  facia$  d$  novo  awarded. 


HoHBonMi— BoKMDr  OS  Paoov.  — Simpl*  proof  of  hemioido  wfll  not  •» 
labliah  the  eriaM  of  murder.  The  proeecntion  miiik  afilrniAtivolj  prore  the 
•zietenoe  of  maUoe  in  Ibe  perpetrator  in  order  to  pni  hint  upon  his  defense: 
Asfs  ▼.  DeseftomfM^  42  Ln.  Ann.  667;  21  An.  81  Rep.  8S2,  ond  note;  State 
▼.  iMeftoverp  96  Mo.  666;  0  Am.  81  Bep.  SSO;  P^opkr.  Lemperi$,UCM.4li. 

OanEDiAL  Law — lasAvirr  am  a  IhEisiiBB  to  Gama— Bvanaii  ov  Paov- 
WQ  iMBAXm. — Where  insenily  ie  set  np  aa  a  defense  to  orime^  the  aoensed 
m  not  required  to  prove  it  beyond  a  reasonaUe  doabt:  Amutrong  ▼.  Stakt  27 
Via.  866;  26  Am.  81  Hep.  72;  and  note.  An  aoonsed,  if  he  relies  on  tiie  de- 
feiMe  of  insanity^  is  bonnd  to  prore  his  insanity  by  a  preponderanoe  of  eredtta* 
Uo  avldeaos^  whsn  his  gnilt  baa  been  prored  beyond  a  rsasonable  donbti 
tftalsY.  SVwH;  74  Iowa»  645;  7  Aob  81  Bep.  489,  aod  note;  Pmrmm§r.Siat9^ 
Ul  AJtL  677;  60  Am.  Bop.  IIKI^  and  extended  note;  State  r.  McCay^  34  lia 
iSl;  SO  Am.'  Deo.  121,  and  note;  PeopU  r.  McN^,  9S  OU.  427;  Statt  v. 
106  Mb^  16S|  Aoff  n  ZsMlik  29  Hev.  SSai 
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ROBB   tH    GaBNBOIB   BbOTHIBS   and  CoMFASt. 

(Itf  PumiTiiyAMiA  avAi^  ani 

HoBAirai— Uhdbibablb  Dumjiiw,  —An  Bdjobdag  luid-awiMr  ii  ■ItWil 
legal  remedy  for  the  depreiring  efl(»eti  upon  he  dedimliility  aad  Bufcel 
▼alae^  eaueed  by  the  prazimitj  of  ui  w&deeirtble  bvtlnfleei  \m%  U  mA 
boemeas  ia  eoadnoted  ia  Mioh  maimer  ••  to  iojiirioaalj  effeoi  the  Mi  rf 
raoh  land  or  its  ooonpant%  the  owner  may  reoover  damages  thanCor. 

KviBAHCT  — OoKB  MAMmofOBT— Ihjitrt  «o  AMOTKiaQ  Lani  —  One 
engaged  in  mannfaetaring  ooke  from  eoal  pnrobaaed  at  n  renole  pkae  ii 
liable  in  aetnal  damagea  for  anbetantial  injvry  to  the  erapo  end  kad  ef 
an  adjoining  owner,  oanaed  by  the  amoke  and  vapon  neoMeerily  arai^ 
from  aaoh  bnaineaa»  oondaoted  in  carefnl  manner,  upon  an  appvopfjateaile 
owned  by  the  mannfaoturer. 

NuiSAiroi — Ooxn  Man  vtaoiobt — iNJUHonov.  —  A  ooke  maaolaetery,  ean> 
dncted  in  a  oarefnl  manner  npon  an  appropriate  site,  hot  wUeh  anb» 
atantially  injnrae  the  eropa  and  eoil  of  an  adjoining  owner,  will  net  he 
restrained  by  injonotion,  but  aneh  owner  ia  entitled  to  reoorer  aetHi 
damagea  in  an  action  at  law. 

KUISAMOB  — COKB    MANnTACrORT  —  MlASURI   GW  DAMAGES  —  BlTIDMqB.  — 

In  an  action  by  an  adjoining  owner  to  recover  for  in jnij  to  hia  erops 
aoil,  ariaing  from  a  ooke  mannfaotoiy,  aitnated  en  a  well-aeleeted 
aeolnded  aite,  and  oarefnlly  operated,  anoh  owner  ia  entitled  to 
only  hie  actual  iosa  in  the  prodnota  of  hia  farm  or  the  deatmction  ef  hie 
aoil,  or  both,  anatained  within  the  period  of  the  atatate  of  Umitaliena 
He  ia  not  entitled  to  exemplary  damagea,  nor  ia  the  rale  aa  to 
for  a  taking  by  eminent  domain  applicable;  and  CTidenoe  wUoh  doea 
tend  to  prove  the  aotaal  daaiagee  anatained  ia  inadmiaaibleu 

/.  F.  WenUing,  Paul  H.  Oaither,  J.  A,  Marchand,  D.  A.  Miibr, 
Oeorge  Sh%ra»^  Jr,,  W,  F.  MeCookf  P.  O.  Knotty  and  Jamm  A 
Reed^  for  the  appellants. 

D.  S.  Atkinson  and  J.  M.  PeopUif  for  (ha  appeUae. 

Williams,  J.  This  ease  was  tried  with  considerable  ears  fai 
the  court  below,  and  was  in  most  respects  weU  tried.  Some 
questions,  however,  were  raised  and  considered  <m  the  trial 
which  were  not  necessarily  invoWedi  and  which  hindered 
rather  than  helped  the  court  and  jury  in  reaching  a  correct 
result  For  this  reason,  and  because  the  case  as  it  is  pre* 
sented  is  one  of  considerable  general  importance,  it  seems  d^ 
sirable  that  the  position  of  the  parties,  and  the  principles  bj 
which  their  relative  rights  are  to  be  adjusted^  should  be  brieflj 
considered.  This  may  be  done  hj  answering  the  following 
questions:  1.  Has  the  plaintiff  shown  a  cause  of  action  for 
which  he  can  recover  in  a  court  of  law  ?  2.  If  he  has,  what 
is  the  measure  of  his  damages  ?  8.  Was  the  evidence,  whieli 
was  admitted  onder  objection,  relevant  to  the  issue  before  the 
jury? 
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The  plaintiff  shows  thai  prior  to  1871  he  was  the  owner  of 
a  Ikrni  in  Westmoreland  County,  on  the  uplands  north  of  Brash 
Creek.    His  ^oaltivated  fields  began  about  one  thousand  feet 
from  and  about  three  hundred  feet  above  the  stream^  and  ex- 
tended back  to  and  beyond  his  dwelling  and  farm-buildings, 
which  were  about  one  half-mile  from  the  stream.     He  shows 
that  in  1871  the  defendants  bought  a  tract  of  land  in  the  val- 
kj,  and  extending  up  the  slope  some  three  or  four  hundred 
feet,  on  which  they  erected  coke-ovens  on  the  flat  on  the  north 
dde  of  the  creek.    He  alleges  that  the  smoke  and  gas  from 
these  ovens  passed  over  his  farm,  injuring  thereby  his  crops, 
diminishing  the  productiveness  of  the  soil,  and  the  desirability 
of  his  house  as  a  place  of  residence.    Evidence  was  given  on 
the  trial  in  support  of  this  allegation.    The  defendants  deny 
that  the  plaintiff  has  suffered  injury  in  his  crops,  his  soil,  or 
the  comfort  of  his  home;  and  they  further  deny  that  the  in- 
juries alleged,  if  actually  sustained,  would  entitle  the  plaintiff 
to  recover,  and  for  this  they  give  the  following  reasons:  (a) 
Bach  injuries  are  the  natural  and  necessary  result  of  the  devel- 
opment by  the  owner  of  the  resources  of  his  own  land,  as  in 
Pennsylvania  Coal  Co,  v.  Sanderson^  118  Pa.  St.  126;  67  Am. 
Bep.  445;  (b)  they  result  from  a  reasonable  use  of  his  own 
land  for  a  lawful  purpose,  as  in  Huckenstine^B  Appeal^  70  Pa. 
Bt  102;  10  Am.  Rep.  669;  (c)  they  result  from  the  pursuit  of 
a  lawful  calling,  in  a  lawful  manner,  without  either  negligence 
or  malice  on  the  part  of  the  owner  or  his  employees,  as  in 
Pennsylvania  R.  B.  Co.  v.  Lippincott,  116  Pa.  St.  472;  2  Am. 
Bt  Rep.  618. 

In  Sanderson's  case  the  land  of  the  coal  company  was  coal- 
land.  Its  yalue  could  be  realized  by  the  owners  in  no  other 
way  than  by  bringing  the  coal  to  the  surface,  so  that  it  could 
be  prepared  for  the  market  In  the  process  of  mining,  subter* 
raneaa  veins  of  water  are  necessarily  opened,  and  the  water 
accumulating  in  the  mines  must  be  brought  to  the  surface, 
where  it  naturally  finds  its  way  into  the  surface  streams,  and 
pollutes  them.  If  this  could  not  be  done,  a  great  industry 
would  be  interfered  with,  and  the  owner  of  the  coal-land  denied 
the  exercise  of  the  rights  of  ownership  on  his  land,  for  the 
benefit  of  a  neighboring  owner,  whose  title  was  no  greater  or 
higher  than  his  own.  The  maxim,  Sie  ut$re  tno  ut  dlienum  non 
lmda$^  was  therefore  neither  suspended  nor  modified  in  Sander- 
son's ease.  The  coal  company  was  using  its  own  land  in  the 
only  manner  practicable  to  it    The  harm  done  thereby  to  oth- 
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era  was  the  least  in  amoant  oonsistent  with  the  nataral  and 
lawful  use  of  its  own.  If  this  use  was  to  be  denied  to  the  oosl 
company  because  some  injury  or  inconvenienee  to  others  was 
unavoidable,  then  the  result  would  be  practieal  oonfiscation  of 
the  ooal-lands  for  the  benefit  of  householders  living  on  loirer 
ground.  But  the  defendants  are  not  developing  the  minerals 
in  their  land,  or  cultivating  its  surface.  They  have  erected 
coke-ovens  upon  it,  and  are  engaged  in  the  manufacture  of 
eoke.  Their  selection  of  this  site,  rather  than  some  other,  is 
due  to  its  location  and  to  their  convenience,  and  has  no  rela- 
tion to  the  character  of  the  soil,  or  to  the  presence  or  absence 
of  underlying  minerals.  The  selection  was  no  doubt  a  trite 
cme,  quite  secljaded,  and  quite  convenient  to  the  several  mines 
from  which  the  material  was  to  be  obtained  for  the  making  of 
eoke;  but  it  was  the  selection  of  a  manufacturing  site,  and  is 
subject  to  the  same  considerations  as  though  glass  or  lumber 
or  iron  had  been  the  commodity  to  be  produced,  instead  of 
eoke.  The  rule  in  Sanderson's  case  has  therefore  no  applica- 
tion to  the  facts  of  this  case*  The  injury,  if  any,  resulCiDg 
from  the  manufacture  of  ooke  at  this  site,  is  in  no  sense  the 
natural  and  necessary  consequence  of  the  exercise  of  the  leg»l 
right  of  the  owner  to  develop  the  resources  of  his  property,  bat 
is  the  consequence  of  his  election  to  devote  his  land  to  tiie  es- 
tablishment of  a  particular  sort  of  manufacturing,  having  no 
natural  connection  with  the  soil  or  the  subjacent  strata. 

The  rule  in  HuekenMtinsU  Appeal,  70  Pa.  St.  102, 10  Am.  Bep. 
669,  is  equally  inapplicable.  The  land  of  the  iqqwllant  ia 
that  case  had  upon  it  a  deposit  of  fine  brick-clay,  which  could 
be  made  into  bricks  with  profit,  if  this  was  done  near  the  pit 
from  which  the  clay  was  taken.  This  is  the  usual,  and  proW 
ably  a  necessary,  way  of  converting  the  clay  into  bricks.  An 
effort  was  made  to  enjoin  against  the  burning  of  the  bricks  by 
Huckenstine  on  the  field  where  the  clay  was  obtained.  The 
injunction  was  refused,  and  it  was  held  that,  npcm  the  esse  t^ 
presented,  Huckenstine  was  making  a  reasonable  use  of  his 
own  land,  which  equity  would  not  interfere  with.  Whetb^ 
he  would  have  been  liable  in  an  action  at  law  for  any  substan- 
tial injury  he  might  do  to  a  neighbor  by  the  burning  of  bricks 
was  not  before  the  oourt,  and  was  not  considered.  We  think 
it  is  true,  as  held  by  the  judge  of  the  oourt  below,  that  ibe 
evidence  in  this  ease  would  not  justify  an  injunction.  It  shews 
a  seleetfon  of  a  site  as  well  adapted  to  the  business,  and  ssre- 
oiote  from  dwellings,  as  any  in  that  region.    To  enjoin  the 


Oet  1891.]    Bon  «.  GABunis  Bbothbm  A  Go.  697 

aano&etiiM  of  ooke  at  floeh  a  rite  would  aiuouui  to  a  prohi- 

bitioQ  of  its  manufactimy  and  tho  destruction  of  Tast  allied 

tod  dependent  induetries  of  iminenee  value  to  the  public  as 

well  as  to  thoee  directly  engaged  in  tbem.    An  injunction  is 

not  of  righti  but  of  grace,  and  will  never  be  issued  by  a  court 

of  equity  when  it  will  inflict  a  greater  injury  than  it  will  pre- 

iWDi    In  such  a  case,  the  injured  party  will  be  left  to  his 

redress  at  law.    No  more  than  this  is  fairly  covered  by  Huck* 

enstine's  case.    The  plaintiff  in  this  case  is  therefore  in  the 

right  court,  and  if  he  is  substantially  hurt  by  the  use  to  which 

the  defendants  have  seen  fit  to  devote  their  land,  we  see  no 

reason  why  he  may  not  recover,  unless  it  is  found  in  the  last 

of  the  positions  taken  by  the  defendants,  for  which  Lippincott's 

caseisdted. 

It  is  a  fundamental  principle  of  our  system  of  government 

tliat  the  interest  of  the  public  is  higher  than  that  of  the  indi« 

ndoal,  so  that  when  these  interests  are  in  conflict,  the  latter 

most  give  way.    If  the  individual  is  thereby  deprived  of  his 

property  without  fault  on  his  part,  he  is  entitled  to  corapensa* 

lion;  but  if  he  is  affected  only  in  his  tastes,  his  personal  com- 

fort,  or  pleasure,  or  preferences,  these  he  must  surrender  for 

ilio  oomfort  and  preferences  of  the  many.    Thus  highways 

are  necessary  to  the  public  business  and  comfort    Some  noise 

and  dust  are  necessarily  occasioned  by  the  legitimate  use  of 

them.    This  may  be  disagreeable,  perhaps  in  some  cases  posi* 

tively  harmful,  to  some  one  or  more  of  the  persons  living  along 

them;  bat  for  this  there  is  no  remedy,  at  law  or  in  equity.    It 

is  one  of  the  necessary  consequences  of  subjecting  the  indi« 

vidual  to  the  public  in  those  things  as  to  which  their  interests 

are  in  conflict    Railroads  have  become  the  great  highways 

ef  travel  and  oommerce.    The  turnpike  and  canal  have  been 

soperseded,  and  the  people  and  their  products  are  transported 

at  a  great  advance  in  speed  and  comfort  over  the  modern  high* 

way,  by  tbe  power  of  steam.    The  law  recognizes  the  publie 

eharaeter  of  these  highways.    Their  presence  is  necessary  to 

the  prosperity  and  oomfort  of  the  public.    To  some  persons 

who  U^m  near  them,  as  to  some  persons  who  live  upon  a  busy 

eity  street,  the  incessant  roar  of  business  and  the  dust  of 

passing  vehicles  or  trains  may  be  unpleasant  or  painful;  but 

whether  such  persons  live  upon  a  country  road,  a  paved  street^ 

or  a  railroad,  they  aro  alike  remediless.    No  action  will  lie 

against  the  municipality,  the  turnpike,  or  the  railroad  com* 

pany  far  the  noise  and  dust  caused  by  the  legitimate  use  or 
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operation  of  the  highway  in  either  case.  For  negjigenoe  or 
malice  the  wrong-doer  ia  liable  to  the  party  injured,  but  for  the 
lawful  use  of  the  road,  in  the  customary  manneri  no  liabilitj 
attaches  to  the  traveler  or  owner.  The  railroads  are  built,  as 
is  the  turnpike  or  the  street,  under  laws  regulating  their  con- 
struction and  use  in  the  interest  of  the  public  which  is  to  be 
served  by  them.  The  right  to  operate  railroads  is  a  neces- 
sary incident  to  the  right  to  build  them,  and  this  was  held  ia 
Lippincott's  case.  But  the  production  of  iron  or  steel  or 
glass  or  coke,  while  of  great  public  importance,  stands  on  do 
different  ground  from  any  other  branch  of  manufacturing,  or 
from  the  cultivation  of  agricultural  products.  They  are  needed 
for  use  and  consumption  by  the  public,  but  they  are  the  results 
of  private  enterprise,  conducted  for  private  profit,  and  under  the 
absolute  control  of  the  producer.  He  may  increase  his  busi- 
ness at  will,  or  dimiuish  it  He  may  transfer  it  to  another 
person  or  place  or  state,  or  abandon  it  He  may  sell  to  whom 
he  pleases,  at  such  price  as  he  pleases,  or  he  may  hoard  bis 
productions,  and  refuse  to  sell  to  any  person  or  at  any  price. 
He  is  serving  himself  in  his  own  way,  and  has  no  right  to 
claim  exemption  from  the  natural  consequences  of  his  own 
act.  The  interests  in  conflict  in  this  case  are,  therefore^  not 
those  of  the  public  and  of  an  individual,  but  those  of  two  pri* 
vate  owners  who  stand  on  equal  ground  as  engaged  in  their 
own  private  business.  Lippincott's  case  is  therefore  no  reply 
to  the  plaintiff's  case. 

What,  then,  is  the  measure  of  damages?  The  declaratioQ 
oharges  an  injury  to  the  trees  and  crops  growing  on  the  sur* 
face,  and  a  permanent  injury  to  the  soil,  by  the  deposit  npoo 
it  from  the  passing  smoke  and  gas  of  sterilising  and  poisonous 
substances.  To  the  first  of  these  the  statute  of  limitatioDS 
was  properly  applied.  During  two  of  the  six  years  open  to 
inquiry,  the  farm  was  in  the  possession  of  a  tenant,  who  paid 
irhat  is  admitted  to  have  been  a  full  rent  for  it.  The  crops 
for  those  two  years  should  therefore  be  excluded  from  con- 
sideration. As  to  the  remaining  four  years,  if  the  crops  w^ere 
so  affected  as  to  reduce  their  quantity  or  value,  the  shrinkage 
upon  each  year's  crops  should  be  shown  in  bushels  or  tons,  or 
approximated  as  nearly  as  possible.  For,  the  acreage  in  wheat 
or  corn  in  any  one  of  these  four  years,  for  example,  being  shown, 
and  the  yield  per  acre,  a  comparison  of  the  crop  with  thai 
raised  on  the  same  farm  before  the  ovens  were  built  could  be 
be  made,  and  so  far  as  the  difference  was  shown  to  be  due  to 
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the  smoke  or  gas,  it  would  aflhrd  loiiie  basie  for  an  estimate 
of  the  damage  sastained  on  that  jear's  crops.    In  this  manner 
the  actual  injury  to  the  crops,  if  any,  could  be  gotten  at  pretty 
nearly.     As  to  a  permanent  injury  to  the  soil  by  the  deposit 
of  injurious  particles  upon  it,  a  chemical  analysis  will  afford 
the  only  safe  guide.    Differences  in  the  amount  of  the  crop 
might  be  due  to  the  effect  of  the  smoke  on  the  growing  plant, 
to  negligent  tillage,  to  exhaustion  of  the  soil  by  long  cropping, 
or  to  many  other  causes;  but  if,  as  some  of  the  witnesses  have 
testified,  a  crust  of  foreign  and  sterilizing  substances  has  been 
deposited  over  this  farm,  varying  from  a  quarter  to  a  third  of 
an  inch  in  thickness,  specimens  of  it  can  and  should  be  pro- 
duced, and  its  composition  and  the  effect  of  its  presence  ascer* 
talned  and  explained  to  the  jury  by  those  competent  to  speak 
on  the  subject.    This  is  a  question  susceptible  of  a  clear  and 
satisfactory  solution  by  the  application  of  scientific  tests,  which 
the  court  and  jury  should  have  the  benefit  of.    If  the  result  is 
to  show  a  permanent  injury  to  the  soil,  which  impairs  its  pro- 
ductiveness to  an  appreciable  degree,  the  extent  of  the  loss  in 
the  value  of  the  farm  can  be  readily  computed.     If  such  per* 
manent  impairment  is  not  made  to  appear,  this  part  of  the 
plaintiff's  claim  should  be  rejected  altogether.    The  fact  that 
the  plaintiff  may  regard  his  home  as  less  desirable  than  before, 
because  of  the  proximity  of  an  undesirable  business  or  of  un- 
desirable neighbors,  or  the  further  fact  that  its  selling  value 
has  been  reduced  by  reason  of  such  proximity,  affords  no 
ground  for  a  recovery.    The  location  of  a  livery-stable,  a  res- 
taurant, a  distillery,  and  many  other  kinds  of  business  dose 
to  one's  home  might  diminish  its  comfort  and  its  market 
value,  but  the  owner  would  be  without  legal  redress,  so  far  as 
the  effect  of  mere  proximity  is  concerned.    If,  however,  the 
business  was  so  conducted  as  to  affect  the  use  of  adjoining 
property,  or  the  health  of  its  occupants,  these  tangible  and 
substantial  injuries,  capable  of  measurement  by  a  pecuniary 
standard,  might  sustain  an  action  for  damages. 

The  ordinary  rule  for  the  ascertainment  of  damages,  where 
land  has  been  entered  and  appropriated  under  the  riglit  of 
eminent  domain,  does  not  furnish  a  measure  of  the  plaintiff's 
right  to  recover  in  this  case,  for  the  reasons  already  given. 
Where  an  entry  and  seizure  have  been  made,  the  effect  of  the 
-seizure  and  appropriation  of  part  of  the  land  of  the  owner  to  a 
particular  use  is  to  be  considered,  as  well  as  the  value  of  what 
is  taken.     This  can  be  best  adjusted  by  ascertaining  the  sell- 
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ing  ralue  of  the  whole  propertj  before  ihe  eniij,  and  after  It 
htm  been  made.  The  difference,  if  any,  shows  the  actual  loss 
which  the  owner  has  suffered*  Bnt  in  this  oasa  there  bat 
been  no  entry  upon  or  appropriation  of  the  plaintiff's  land. 
What  he  alleges  is,  that  the  prosecution  of  the  business  of 
making  ooke  by  the  defendants  on  their  own  land  has  hart 
his  crops  and  injured  his  soil.  They  have  the  right  Ui  make 
coke.  If  the  establishment  of  that  business  near  the  plaintiff 
affects  the  selling  value  of  his  farm,  he  can  no  more  recover 
for  that  than  he  could  recover  against  the  saloon-keeper  or  the 
livery-man  because  the  location  of  their  business  near  him  had 
made  his  property  unsalable.  The  nature  of  the  business  is 
therefore  to  be  left  out  of  view.  The  sole  question  is,  What 
harm  has  been  done  to  the  plaintiff  by  or  as  the  direct  resolt 
of  the  prosecution  of  the  defendants'  business  at  a  place  wheie 
they  had  a  legal  right  to  carry  it  on?  The  plaintiff  might 
honestly  think,  and  his  neighbors  might  be  willing  to  testify, 
that  the  mere  location  of  the  ovens  on  adjoining  land  reduced 
the  value  of  his  farm  thirty  or  fifty  per  cent  or  more,  and  a 
comparison  by  them  of  the  value  before  and  after  the  building 
of  these  ovens  would  include  this  element,  for  which  there  eaa 
be  no  recovery. 

What  has  been  now  said  substantially  disposes  of  our  ques- 
tion relating  to  the  testimony  objected  to.  The  second  assign- 
ment of  error  is  sustained.  The  question  objected  to  shouU 
have  been  excluded  because  it  called  for  no  fiset,  but  for  a 
lumping  estimate  which  opened  the  way  for  the  witness  to  in* 
troduce  considerations  that  we  have  seen  had  no  place  in  the 
adjustment  of  the  damages.  The  question  referred  to  in  the 
third  assignment  should  have  been  excluded,  for  reasons  al» 
ready  given.  The  seventh  assignment  is  also  sustained.  It 
was  of  no  sort  of  consequence  where  the  defendants  obtained 
the  material  which  they  used  in  making  coke,  or  what  ptiee 
they  paid  for  it,  or  what  the  miners  who  brought  it  to  the  00^ 
face  were  paid  for  mining  it;  and  such  questions  should  have 
been  excluded.  The  ninth  assignment  must  also  be  sustained. 
The  question  was,  not  what  purposes  the  plaintiff  might  have 
devoted  his  farm  to,  and  what  damages  he  would  have  ao^ 
tained  in  that  case,  but  to  what  purposes  had  he  devoted  it, 
and  to  what  extent  had  he  been  interfered  with  by  the  defend* 
ants'  business.  An  examination  of  the  evidence  shows  that  the 
plaintiff  purchased  his  farm,  containing  eighty-two  aorssi,  for 
four  thousand  dollars,  a  few  years  before  the  ovens  were  IndIW 
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Several  yoars  after  they  irere  built  he  bought  twenty  aeres  ad* 
joining,  which  contained  coal  which  he  mined  and  sold  to  the 
employees  of  the  defendants.  So  fiEur  as  the  evidence  indicateSi 
the  latter  piece  was  not  farmed,  but  kept  and  used  for  mining 
eoaL  For  the  injury  to  four  years'  oropS|  and  for  permanent 
injury  to  his  soil,  the  plaintiff  recoyered  nearly  one  thousand 
dollars  more  than  his  farm  proper  cost  him,  and  still  finds  it 
to  bis  advantage  to  reside  upon  it  and  to  cultivate  it.  The 
fact  that  such  a  verdict  was  rendered  shows  that  the  court  and 
jury  must  hare  been  misled  to  some  extent  by  the  irrelevant 
testimony,  and  by  the  improper  measure  of  damages  which 
tbe  jury  was  thus  left  to  apply. 

It  only  remains  to  consider  briefly  the  twelfth  assignment 
ef  error.  The  learned  judge  said  to  the  jury:  ^  After  much 
thoagfat,  we  have  arrived  at  theee  conclusions:  1.  That  the 
•owners  of  coal-lands  may  develop  and  operate  the  same, 
efsn  to  the  injury  of  adjoining  land-owners,  without  rem* 
edy  on  the  part  of  the  latter,  unlesi  malice  or  negligence 
be  riiown;  2.  That  a  court  of  equity  wiU  not  restrain  the  opera* 
lioQ  of  works  of  an  iiguriotts  nature  where  the  best  possible 
plaee  to  do  the  least  injury  to  others  has  been  selected;  8. 
That  while  equity  will  not  restrain,  law  will  give  a  remedy 
where  aetual,  positive,  serious  injury  has  been  done  to  another, 
kf  bringing  npon  a4)acent  land  and  manufacturing  material 
«Mt  part  of  the  land,  whether  such  harm  be  done  to  health  or 
property.** 

We  cannot  see  that  the  appellants  were  hurt  by  this  instruc- 
tioQ.    The  first  proposition  is  no  more  than  a  statement  of  the 
mle  whioh  was  held  in  Sanderson's  case.    The  second  is  all 
that  the  appellants  could  ask,  and  as  a  general  rule,  is  well 
settled.    If  there  is  any  error  in  the  third,  it  is  in  the  conces- 
sion that  the  mine-owner  is  under  less  obligation  to  his  neigh- 
bors when  he  makes  coke  upon  the  track  from  which  the  coal 
is  mined  than  when  he  makes  it  elsewhere.    If  this  concession 
was  mistaken,  as  perhaps  it  was,  it  did  not  lay  any  burden 
-on  the  appellants,  and  they  have  no  right  to  complain  of  it. 
Whether  one  who  mines  coal  or  petroleum  or  lead  on  his  own 
land  has,  by  virtue  of  that  fact  alone,  a  right  to  manufacture 
or  refine  such  product  on  the  tract  from  which  it  was  obtained, 
under  circumstances  which  would  prevent  its  manufacture,  or 
render  him  liable  for  damages  if  he  manufactured  on  some 
other  tract,  is  a  question  not  raised  by  the  facts  of  this  case. 
If  the  relation  of  the  miner  to  liis  product,  or  the  surface  to 
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the  anderlying  minerals,  could  oonfer  exempiioD  from  liabilikj 
for  the  oonsequences  of  the  mannfacture  of  the  material  mined, 
where  the  process  was  ooDducted  on  the  same  traeti  the  de* 
fendants  were  not  within  the  range  of  each  exemptioo.  Thej 
did  not  mine  the  coal  they  used.  It  was  not  mined  on  the 
land  upon  which  the  coke-o^ens  stood.  They  were  therefore 
under  the  general  rale,  and  not  within  the  exemption,  if  eoch 
exemption  really  exists.  At  the  same  time,  the  location  of 
these  parties  and  the  industries  of  the  region  are  not  to  be  lost 
sight  ofl  The  plaintiff's  farm  is  in  a  region  in  which  bitami* 
nous  coal  is  obtained  in  large  quantities.  He  himself  mines 
coal  upon  his  own  land  for  sale.  The  conTorsion  of  coal  into 
coke,  to  supply  fuel  for  the  great  iron  and  steel  mills  of  west- 
ern PennsylTania,  is  one  of  the  great  indostries  of  the  region. 
Many  millions  of  money  are  invested  in  and  many  thousands 
of  men  are  employed  about  its  production.  It  has  been  largely 
instrumental  in  the  development,  growth,  and  general  prof* 
perity  of  the  region.  The  plaintiff  shares  the  general  benefit, 
and  seems  to  possess  some  advantages  that  are  special,  and 
grow  directly  out  of  the  establishment  of  these  works  near  him; 
for  he  has  been  thereby  provided  with  customers  for  his  ootl 
and  his  farm  products  at  his  own  door.  These  oonsideratioos 
should  be  borne  in  mind  in  adjusting  the  damagea,  if  any 
have  been  sustained;  so  that  the  plaintiff,  while  he  rsooven 
fbr  his  actual  loss  in  the  products  of  his  him  or  the  destnio- 
tion  of  his  soil,  as  the  evidence  may  show  the  facta  to  be,  shall 
not  be  allowed  exemplary  damages;  and  so  that  the  defend- 
ants shall  not  be  treated  as  wrong-doers  in  the  establishment  of 
their  plant  on  a  well-selected  and  secluded  tract  of  land  belong- 
ing to  themselves. 

As  this  case  goes  back  for  a  new  trial,  it  is  quite  proper  tot 
us  to  add  that  the  trial  judge  is,  in  an  important  sense,  the 
thirteenth  juror;  and  when  the  amount  of  the  verdict  shows 
that  it  must  have  been  arrived  at  by  the  adoption  of  an  errone- 
ous measure  of  damages  or  a  mistake  in  compotatioii,  he  sboold 
not  hesitate  to  set  it  aside. 

The  judgment  is  reversed,  and  a  venir$  faeioB  d$  mom 
awarded. 

NuiSANOs— UimnniASUi  Buwitmb  — > Damaok.  —Id  am  aotioa  la mjmm 
the  oontinniaoe  of  a  nuisance  and  for  damages,  it  ia  not  a  good  dsftoas  tkaft 
the  business  alleged  to  be  a  noisance  is  lavrful  per  m,  and  IIm  urn  msdo  bj 
defendant  of  his  property  is  reasonable:  ffurUteri  t.  MeKmm^  65  Osaa.  U; 
8  Am.  St  Repi.  17t  and  note;  extended  note  to  App&U  qf 
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(h,  4!  Am,  Rflp.  MflL  Wh«rt  lh«  ^uioMt  ii  Uwfal,  IIm  fnjvy  eonplrfned 
of  omat  1m  rfuywa  to  lMf«  bMnml  and  nlMtaiiiial,  tad  noi  » trifling  mmwy* 
•DMb  raeii  M  !■  iwmwrily  inoidait  to  the  b«niiMi  oompUtiMd  Mt  Frtm  ▼• 
ihmm,  118  Pk.  8k  4081  4  Am.  81  B«p.  001;  fiwylpwrfa  R.SL<k.w.  Mm^ 
110  Pk.  81  Mil  4  An.  81  S»|^  060^ 
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Insuranob  Company. 

ptf  PnniiTLTAinA  Otatb,  til] 

InvftAiioB— Pbopestt  Rimdtmd  bt  Flood  —  Lubiutt  iob  Loss. — 
Where  a  policy  of  intaranoo  tgunai  Iom  or  damage  by  fire  is  issued  on 
efl  while  eoatained  in  %  tank  situated  on  eertain  lands,  the  faot  that  the 
tank  has  been  removed  by  a  flood  abont  four  or  flre  hundred  feet  fron» 
where  it  stood  when  snob  oil  was  insured,  bnt  not  off  the  promisee  de- 
ssribed  in  the  polioy,  will  not  aToid  the  policy,  nor  relioTe  the  insurer  for 
tiie  lose  of  eooh  oil  by  fire  after  the  removal  of  the  tank* 

ImnLUiGB — CoHsntuonov  ov  Pouor.  —The  terms  of  a  fire  fnsaranee  pel- 
ley  ahoald  be  liberally  oonstrued,  and  if  any  doubt  exists  as  to  their 
nenning,  it  shonld  be  resolTod  in  fsTor  of  the  insured,  or  if  the  word* 
employed  are  eusoepUble  of  two  interpretations,  that  whioh  will  sustain 
the  eUim  of  the  insured  should  be  adopted. 

LDURAIIOB  —  RjDfOTAL  OF  PBOPUTT  IMSURBO  —  WaRRANTT.  —  WhoTO  Oil 

in  n  tank  located  at  a  oertoin  place  is  insured  against  loss  by  fire,  the> 
dsneription  of  the  location  of  tlie  tank,  regarded  in  the  nature  of  a  war- 
MHityy  ean  only  be  eonstmed  as  a  warranty  of  iocation  at  the  time  tho^ 
faw^T^"^^  was  effected,  and  that  the  insured  will  not  Tduntarily  change 
ito  locntion;  but  it  oannot  be  oonstmed  as  an  absduto  warrant  that  the^ 
tank  win  remain  in  the  same  location  during  the  life  of  the  policy,  and 
if  it  is  remored  by  flood  or  any  other  ^  risitatiou  of  proTidenoe,"  the  iii» 
■vrer  ia  liable  for  the  loss  of  the  oil  insured  if  burned  while  in  such  tank* 

LnoBABOB— DBfBXBBi— IBsiOFrBL.  —  Whoro  oil  in  a  tank  located  at  a  oer-- 
tain  pUos^  and  insured  against  loss  by  firsb  is  subsequently  deetroyed,  the- 
Insaranoe  company  aoknowledging  tiie  loss  and  denying  liability  to  pay 
ttmrefor,  eo  the  sole  ground  that  the  tonk  has  been  removed  from  ita 
original  location  by  a  *'  visitation  of  proTidenoe  "  since  the  insurance  is- 
■ned,  it  is  estopped  from  snbaequently  setting  up  the  defense  that  the^ 
oQ  insnred  was  not  the  property  of  the  assured. 

Ibbubabcb — BBrBHsn—EsTOPPBL.— Where  an  insurer,  after  loss,  reliee 
vpon  a  speoified  defense  alone^  and  so  notifies  the  assured,  he  will  not  be 
permitted  to  retract  it»  and  set  up  a  new  and  different  defense  after  the 
iamued  has  acted  upon  the  defense  announoed,  and  incurred  expense  in. 
•eoeeqnence  of  il 

Ibsobabob— PBmncpnoN  as  to  Kkowlbdob  of  Insubbb.— An  insur- 
nnee  company  when  it  issues  a  policy  ia  presumed  to  know  the  oorporato< 
powers  of  the  insured,  the  nature  of  its  business,  and  the  usnal  and  cus- 
tomary methode  of  oonduoting  tiie  bueiness  pertaining  to  the  inaured' 
property. 

l^BUBABOB  —  OoBFOBAnoB  — -  Ibbobablb   Ibtibbct.  —  A  Corporation  in» 
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▼••Ud  with  the  light  to  tnuuporft^  ttort^  iaiai%  aai  ibip  p«trolMB  hM 
mt  insontble  interert  in  tbo  petrolmun  in  Its  powMwna,  to  tho  oztoat  of 
Hi  Taloo^  tnd  for  tho  porpooM  of  ianrmaoo  may  bo  ooooidMod  m  Hi 
owner. 

IiisiWAiioB  — PBKUMFnoii  ov  Kmowlbdob  ov  Ihiobib.  —  Wteo  tt  i»i 
•nronoe  policy  it  iasoed  without  jwy  opplioatioik  or  written  leqoeilh  de 
■erlbing  the  interest  of  the  inmrod  in  tho  property,  and  It  doee  not  H^etr 
that  any  actual  repreeentation  of  any  kind  was  made  by  the  aaand.  It 
will  bo  preanmed  that  the  polioy  wae  written  upon  tho  knowledge  et  the 
inaurer,  and  intended  to  ooTor  in  good  faith  tho  interest  of  the  sswrHA 
in  the  property. 

imvRANoi  —  iNsunABLn  iHTiiiBsr.  —  AosHTa.  ComnssioN  MsRCSAim,  ot 
Othsbs  having  the  onatody  and  being  responsible  for  property  msy  ia- 
■nro  in  their  own  names,  and  may  rooorer  from  the  insnrsr  not  oaly  a 
snm  eqnal  to  their  own  interest  in  tho  property  by  reason  of  any  Hen  fee 
adTsnoes  or  charges,  but  the  f  uU  amount  named  in  tho  policy,  up  to  the 
▼alue  of  the  property. 

LnvBANGB^WAnrxn^IamxR.  —  When  an  insurer  absolutely  denisi 
liabili^  for  n  loss,  ho  thereby  waives  the  benefit  of  n  prorisicn  in  the 
polioy  giving  sixty  days  for  adjustment  and  payment  of  loss  and  is 
liable  for  interest  from  its  date. 

/.  H.  Murdoch  and  W,  8.  Parker^  for  the  appellant 

r.  F.  Birehf  J.  W.  Donnan^  and  A.  Donnan^  for  the  appellee. 

Stbrrstt,  J.  This  action  is  on  a  policy  of  insurance  is- 
ened  by  the  Home  Insurance  Company,  defendant,  insDring 
the  Western  and  Atlantic  Pipe  Lines,  for  one  year  from  Jane 
28,  1888,  against  loss  or  damage  by  fire,  to  the  amouot  of 
92,600,  '*on  oil  while  contained  in  the  iron  erade-oil  tank 
known  as  Na  1,  on  plan  situate,  detached  278  feet,  on  tho 
Johnson  farm  at  Johnson's  station,  on  the  line  of  the  Wash- 
ington branch  of  the  Pittsburgh,  Cincinnati,  and  St.  Looif  rail- 
road, on  leased  ground,  Washington  County,  PennsylTania." 
By  necessary  implication,  the  verdict  eetablishea  the  &et,  that 
during  the  life  of  the  policy,  over  three  thousand  six  hondrad 
barrels  of  oil  were  destroyed  by  fire,  while  in  aaid  *4ron  erad^ 
oil  tank  known  as  No.  1,"  on  the  plan  of  oiNtaoka  At  Johnaon'a 
station.  The  jury  found  in  favor  of  the  plaintiff  fi>r  the  value 
of  the  oil  thus  destroyed. 

The  company  defendant,  after  being  fully  advised  as  to  tha 
loss,  etc.,  denied  its  liability  on  two  grounds:  1.  Because  tbe 
tank  containing  the  oil  insured  had  been  removed  ''by  an  an* 
foreseen  disaster,  in  the  shape  of  a  flood,"  and  carried  aboat 
four  or  five  hundred  feet  from  the  position  it  occupied  when 
the  polioy  was  issued;  2.  Because  the  oil  oontained  in  laid 
tank  did  not  belong  to  the  plaintiff  company,  bat  to  its  cuf- 
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tomm,  for  whon  it  wta  held  in  ftorage,  which  fiict  wta  not 
ititad  OD  the  Cmm  of  the  poUejr. 

Conceding  the  &ct  that,  at  the  time  of  the  fire,  the  tank  had 
been  ranoved  by  a  flood  about  four  or  five  hundred  feet  from 
tlie  podtioQ  in  which  it  stood  when  the  oil  was  insured,  but 
Boi  off  the  premises  described  in  the  policy,  the  plaintiff  con- 
toidi  that  the  insurance  company  was  not  thereby  relieved 
from  fiability  for  the  loss.    In  that  we  think  it  is  right 

The  object  of  the  contract  was  indemnity  against  the  de* 
ttraction  of  oil  described  as  **  contained  in  the  iron  crude-oil 
tank  known  as  No.  1,"  etc.    With  the  view  of  attaining  that 
object,  the  terms  of  the  policy  should  be  construed  liberally. 
If  any  doubt  exists  as  to  their  meaning,  it  should  be  resolved 
in  fiivor  of  the  insured  rather  than  in  the  interest  of  the  undef^ 
writer.    When  words  employed  in  a  policy  of  insarance  are 
tosceptible  of  two  interpretations,  that  which  will  sustain  the 
claim  of  the  insured  should  be  adopted:  Wood  on  Insurance, 
145;  May  on  Insurance,  182.    Tested  by  these  well-recognised 
principles  of  interpretation,  the  position  contended  for  by  the 
defendant  company  is  untenable.    In  substance,  its  position 
is,  that  the  above*quoted  description  of  the  property  insured  is, 
in  effect,  a  warranty  that  in  case  of  fire  the  oil  destroyed  shall 
not  only  be  contained  in  said  iron  tank,  but  that  the  tank  it- 
self shall  remain  where  it  was  when  the  insurance  was  effected; 
otherwise  the  insurance  company  will  not  be  liable.    Author- 
ities cited  in  support  of  that  position,  where  property  insured 
as  contained  in  certain  barns,  houses,  etc.,  was  destroyed  after 
removal  to  other  buildings,  have  no  application  to  the  case 
before  us.    In  those  cases,  there  was  necessarily  a  failure  to 
abow  that  the  insured  property  was  in  the  designated  build- 
uigs  when  destroyed.    In  this  case,  the  jury  must  have  found 
that  the  ml  insured  was  destroyed  *'  while  contained  in  the 
iron  crude-oil  tank  known  as  Na  1,"  on  the  plan  of  tanks  at 
Johnson's  station,  and  that,  we  think,  fully  satisfies  the  terms 
of  the  contract.    The  parties  were  not  contracting  with  refer- 
ence to  an  insurance  upon  the  tank,  but  only  upon  the  oil  con- 
tained in  it.    With  that  construction  of  the  company  in  view, 
the  learned  president  of  the  common  pleas  rightly  instructed 
ihe  jury  as  follows:  **If  you  oonclude  that  this  tank  was 
picked  up  bodily  by  the  flood,  and  floated  down  the  stream, 
and  fedged  from  three  to  five  hundred  feet  away  from  the 
place  where  it  was  constructed,  against  the  abutments  of  the 
bridge,  and  remained  intact,  and  in  that  way  held  the  oilf  as 
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ED  dl-tank  would  hold  oQ«  so  that  it  ooold  ha?e  been  ncof* 
ered  by  the  company,  and  while  there,  in  place  of  on  the  orif^ 
nal  foundation,  the  oil  in  the  tank  waa  burned,  then  tbt 
contract  of  indemnity  would  be  binding,  and  the  defendant 
would  be  liable  for  such  loss  as  the  plaintiff  might  sosUin 
by  reason  of  the  fire  on  their  proportionate  share  of  the  loss." 
The  jury,  under  this  instruction,  having  found  for  the  plaiutiir 
and  assessed  its  damages,  the  necessary  implication  is,  that 
they  found  the  facts  of  which  the  instruction  is  predicated  to 
be  true;  that  the  oil-tank  Na  1  contained  and  held  the  oil, 
for  the  value  of  which  they  assessed  damages  in  favor  of  the 
plaintiff,  until  it  was  destroyed  by  fire,  etc 

But  asbuming,  merely  for  argument's  sake,  that  the  deseri^ 
tion  of  the  tank's  location  may  be  regarded  as  in  the  natwt 
of  a  warranty,  it  can  only  be  construed  as  a  warranty  of  loca> 
tion  at  the  time  the  insurance  was  effected,  and  not  that  the 
tank  would  thereafter  remain  in  the  same  location:  Ljfcoimt 
I'M.  Co.  Y.  MiteheO^  48  Pa.  St.  867.    As  a  statement  of  then  ex- 
isting  facts,  it  is  not  even  pretended  that  the  descriptioD  of  the 
location  of  the  tank,  etc.,  was  not  strictly  true.    If  it  was  in* 
tended  to  make  the  continued  location  of  the  tank,  at  the  pie- 
else  point  where  it  then  was,  a  condition  of  the  anderwritei'a 
liability,  it  would  have  been  an  easy  matter  to  have  said  la 
It  is  not  the  province  of  courts  to  indulge  in  conjectures  &v«^ 
able  to  such  insurance  oompanies  as  are  disposed,  npon  meie 
technicalities,  to  avoid  the  payment  of  honest  olaima.    Cases 
are  not  unfrequent  in  which  statements  in  regard  to  the  use 
and  character  of  buildings,  etc.,  are  construed  as  merely  de» 
scriptive  of  the  risk  at  the  time  the  application  is  made,  sad 
not  as  a  warranty  that  there  shall  be  no  change  during  theliii 
of  the  policy:  Wood  on  Insurance,  sees.  444,  446,  and  eases 
there  cited.    In  Everett  y.  Continental  Ins.  Co.,  21  Minn.  7^ 
a  thrashing-machine  was  insured  as  "  stored  in  a  certain  ban 
on  section  86,''  etc;  and  it  was  held  that  this  was  a  mere  mat* 
ter  of  description,  operating  to  identify  the  property,  and  not 
a  promissory  stipulation  on  the  part  of  the  insured,  nor  a  eon- 
dition  on  the  part  of  the  insurer.    But  giving  the  defendant 
the  benefit  of  the  broadest  construction,  the  langaage  nssd  is 
describing  the  location  of  the  oil  insured  cannot  amonnt  te 
anything  more  than  an  implied  warranty  of  the  plaintiff  coi»^ 
pany  that  it  -will  not  voluntarily  change  its  locatiofu    This 
construction  appears  to  have  been  recogniied  in  SUUm  v. 
TkomUmj  8  El.  ft  B.  868,  and  was  perhaps  warrantsd  ly  th» 
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&et0  d  that  Mse.  Btwi  in  that  view,  we  hav«|  oo  the  on# 
hand,  only  an  impUed  warranty  that  tho  insured  will  not  toI- 
nntarily  change  the  location  ct  the  tank  oontaining  the  oil, 
and  on  the  other,  defendanVa  admission,  in  its  affidavit  of 
defense,  that  the  looation  of  the  tank  was  changed  '^  by  a  vis- 
itaticm  of  providence.'' 

Another  ground  of  defense  is,  that  the  oil  in  question  did  not 
belong  to  plaintiff,  bnt  to  its  customers,  for  whom  it  was  held 
in  storage.  For  some  reason,  best  known  perhaps  to  the 
party  who  on  behalf  of  the  defendant  wrote  the  sympathetic 
kttw  of  October  11, 1888,  and  made  the  affidavit  of  defense 
April  16, 1889,  this  ground  of  defense  was  not  even  hinted  at 
in  either  of  those  papers,  and  for  aught  that  appears,  was  a 
mere  afterthought.  In  the  letter  he  says:  ''We  regret  exoeed- 
ingly  the  loss  sustained  by  your  company,  and  would  be  pleased 
to  reimburse  you  if  we  could  see  wherein  you  had  any  claim 
up(»i  us,  either  in  law  or  equity.  We  insured  oil  in  an  iron 
tank  located  in  a  safe  position,  upon  a  good  foundation,  and 
charged  you  a  premium  which  we  considered  adequate,  in  view 
of  its  position;  but  an  unforeseen  disaster,  in  the  shape  of  a 
Hood,  carried  the  tank  from  its  position  to  a  more  dangerous 
one,  whereby  it  was  destroyed.'*  In  the  affidavit  substantially 
the  same  defense,  vis.,  removal  of  the  tank  '^  by  a  visitation  of 
providence,"  etc,  is  solely  relied  on.  It  is  not  even  pretended 
that  there  was  any  fraudulent  concealment  of  ownership  of 
the  jyroperfy,  or  that  any  untruthful  representation  was  made, 
upon  the  faith  of  which  the  policy  was  issued;  nor  is  it  claimed 
that  the  defendant  company  was  not  fully  aware  of  the  exact 
situation  and  ownerehip  of  the  oil  when  it  accepted  the  risk. 
It  had  notice,  by  the  proof  of  loss  furnished  by  plaintiff,  as  to 
the  manner  in  which  the  oil  was  held,  but  no  objection  on  that 
ground  was  interposed  or  even  intimated.  Defendant's  liabil- 
ity was  denied  solely  on  the  ground  that  the  tank  oontaining 
the  oil  had  been  removed  '^  by  a  visitation  of  providence." 

The  supplemental  defense,  afterwards  sprung  upon  the 
plaintiff,  that  it  was  not  the  owner  of  the  oil,  might  well  be 
disposed  of  by  saying  it  came  too  late:  Brink  v.  Hanover  Fir$ 
/«».  Co.y  80  N.  Y.  108;  Ooitner  v.  Farmert?  MuL'  F.  In8.  Co., 
60  Mich.  278;  Vo$  v.  JZobtnson,  9  Jobna  192;  SiayUm  v.  Ora- 
ftam,  139  Pa.  St  1.  In  Brink  y.  Hanofm  Fire  In».Oo^  SOTS.  Y. 
108,  the  company  denied  liability  on  the  ground  of  fraud, 
and  so  declared  to  the  assured.  After  suit  brought^  it  raised 
the  question  as  to  time  of  the  filing  prooCi  of  loss,  eta    In 
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deoTing  its  right  to  do  0O»  Chief  Juitloo  Churoh  said:  *I  fUnk 
it  was  estoppod  from  so  doing.  The  plaintiflk'  daim  was  ehtt 
lenged  for  fraud,  and  fraud  only.  Thejr  aetod  upon  ll»  sad 
brought  an  action  incurring  large  expenses  in  its  pnusesition; 
nan  constat,  if  the  failure  to  file  the  proofs  in  time  had  base 
iosisted  on,  but  that  the  plaintiflb  would  have  aoquiesced  and 
refrained  from  prosecuting,  and  thus  thej  might  be  injured  hj 
the  change  of  ground  on  the  part  of  the  defendant  Btsrj 
consideration  of  public  policy  demands  that  insurance  eompsp 
nies  should  be  required  to  deal  with  their  customers  with  sntiie 
frankness.  They  may  refuse  to  pay  without  specifying  say 
ground,  and  insist  upon  any  available  ground;  but  if  thsj 
plant  tliemselyes  upon  a  specified  defense,  and  so  notify  tliB 
assured,  they  should  not  be  permitted  to  retract  after  the  latp 
ter  has  acted  upon  their  position  as  announoed|  and  ineuned 
expenses  in  consequence  of  it 

But  aside  from  what  has  been  said  in  answer  to  the  last- 
mentioned  ground  of  defense,  we  think  it  is  also  sucoessfnlly 
met  by  the  fitcts  connected  with  the  oontraot  of  insurance^ 
etc.  The  plaintiff  is  a  corporation  chartered  under  the  law  of 
April  29,  1874,  and  supplements,  and  invested  with  the  right 
to  transport,  store,  insure,  and  ship  petroleum,  and  under  our 
oonstitution  is  prohibited  from  engaging  in  any  other  bnsanees 
than  that  specified  in  its  charter.  It  should  be  presumsd 
that  the  insurance  company  was  cognizant  of  these  fiurts,  and 
contracted  with  reference  to  them;  but  whether  it  was  or  not» 
it  is  certainly  chargeable  with  knowledge  of  the  usual  and 
customary  methods  of  conduoting  the  businesa  pertaining 
to  property  which  it  insured:  Citizen^  In$.  Co.  t.  JfcLmifMia, 
63  Pa.  St  487.  While  in  one  sense  the  plaintiff  was  not  ths 
owner  of  the  oil,  yet  in  so  far  as  risk  from  loos  by  lire  was  con- 
cerned, it  may,  to  all  intents  and  purposes,  be  oooaidefed  as 
the  owner.  According  to  the  oontraot  made  with  its  ousloai* 
era,  it  was  bound  to  proteot,  by  insuranoe^  the  oil  in  its  tanks 
at  its  own  expense.  In  case  of  destruction  by  firs  withovl  in- 
surance, it  would  have  been  bound  to  its  customen  to  maks 
good  the  loss.  To  the  extent  of  the  value  of  the  oil,  thersiNS^ 
It  certainly  had  an  insurable  interest,  and,  in  a  certain  ssnsa, 
was  at  least  qwri  owner  of  the  oil.  The  policy  in  smt  iasosd 
without  any  application  or  written  request  describing  the  in- 
terest of  the  insured  in  the  oil,  and  it  does  not  appear  tiist 
any  actual  representation  of  any  kind  was  made  by  the  ti^ 
sured.    In  view  of  these  circumstauoeS|  the  langasge  of  ear 
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brother  Williama  in  PhUadaphia  Tmil  Co.  r.  BriHA  AwmUm 

Amur.  Co.,  132  Pa.  8t  236, 19  Am.  Si  Rep.  606,  it  etpeeitUy 

applicable.    He  there  said:  ^  We  ought  to  aeemiie  that  a  poI* 

\ej  written  under  each  cironmstances  was  written  upon  the 

knowledge  of  the  repreeentatiye  of  the  insurer,  and  intended 

to  coyer  in  good  faith  the  interest  which  the  insured  had  in 

the  buildings.    Fraud  is  neyer  to  be  presumed,  and  in  this 

case  no  fraudulent  representation  is  shown  or  alleged,  unless 

it  can  be  deduced  from  the  statements  of  the  insurer,  made,  as 

we  must  presume,  on  the  knowledge  of  its  representatiye,  and 

for  which  the  insured  is  in  no  manner  responsible.    We  must 

also  remember  that  this  policy  is  to  be  interpreted  most 

strongly  against  the  company  whose  contract  it  is.    Applying 

these  principles  to  the  question  now  raised,  we  oonolnde  that 

the  policy  written  on  the  knowledge  of  the  insurer  was  made 

in  view  of  the  facts  of  the  case,  and  was  intended  to  cover  such 

interest  in  the  buildings  as  the  insured  had."    So  in  the  case 

before  us,  the  defendant,  having  insured  the  oil  contained  in 

tank  Na  1,  without  any  representation  as  to  the  juanlmn  of 

plaintiff's  interest  therein,  must  be  considered  as  having  in* 

sured  it  against  any  loss  which  the  plaintiff  would  suffer  by 

fire.     As  already  observed,  the  plaintiff  had  a  right,  and  was 

bound  by  its  contract  with  its  customers,  to  protect  the  oO  by 

insurance,  so  that  its  value  could  be  accounted  for  to  them  in 

case  of  loss  by  fire.    As  was  said  in  Waring  v.  Indemnity  F. 

Int.  Co.,  45  N.  Y.  606,  6  Am.  Rep.  146:  *'  Agents,  commission 

merchants,  or  others  having  the  custody  ct  and  being  respon* 

Bible  for  property  may  insure  in  their  own  names,  and  they 

may  in  their  own  names  recover  from  the  insurer  not  only  a 

sum  equal  to  their  own  interest  in  the  property  by  reason  of 

any  lien  for  advances  or  charges,  but  the  full  amount  named 

in  the  policy,  up  to  the  value  of  the  property.''    To  the  same 

effect  is  Story  on  Agency,  126. 

The  testimony  referred  to  in  the  first,  second,  and  third 
specifications  was  rightly  admitted.  It  tended  to  prove  plain- 
ti fir's  interest  in  the  oil,  and  consequent  right  to  insure. 

The  only  other  specification  that  requires  further  notice  is 
the  ninth,  in  relation  to  interest.  A  sufficient  answer  to  that 
IB,  the  company  denied  in  toto  its  liability,  and  was  therefore 
not  entitled  to  the  benefit  of  the  provision  in  the  policy  giving 
sixty  days  for  adjustment  and  payment  of  loss:  Nevvna  r. 
Roehingham  M.  F.  Ins.  Co.,  25  N.  H.  22;  ^tna  Ins.  Co.  v. 
Maguire,  51  UL  842;  PhiUipe  v.  ProUction  Im.  Co.,  14  Mo.  220; 
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Indiana  Mut.  F.  In$.  Co.  y.  Ro^UUdgef  7  Ind.  25;  Ujm^%  Fed. 
Dec.  585.  In  jEtna  Int.  Co.  y.  Bfaguire^  51  HL  S42,  it  wai 
held  that  such  a  olause  applies  only  where  the  insonuiee  com* 
pany  agrees  to  pay,  or  is  undecided  in  regard  to  paying,  bat 
not  when  it  peremptorily  refases  to  pay  tho  loos.  Fnrtber 
notice  of  the  specifications  is  unnecessary.  There  is  no  merit 
in  either  of  them. 
Judgment  affirmed. 


iNsurBAHOB— FOLior,  HOW  ODHBimusDu  —  A  iie  lBm«Doe  V^Btf  win  bt 
most  ttroDgly  ooiutnied  agaiiitl  tlie  insurer:  Seiukam  w.  Mtmomi  SlaU  ifti 
7fM.  Ob..  10SMa696;  23  Am.  St.  Rep.  004^  and  nofeei  D9€trqfw.QmmlHL 
Oo.t  SS  Minn.  001;  8  Am.  8k  Bep^  685,  and  note. 

ImoBANd —  pRisuMpnov  OF  Khowlxdob  ov  ImuasB.  ^Hm  agwl  el 
an  ineorance  oompany  taking  a  riak  ia  preenmed  to  be  lamilfar  wiA  the  beiii' 
ing,  iti  deaoription.  and  manner  of  nae^  and  to  inanie  il  aeeordin^Ts  AttS  t. 
8iaU  im.  Oa.t  41  Minn.  S99L  It  b  the  datj  of  the  inaaianeo  ooa^aay.  if  il 
deeired  to  make  eertain  the  intereat  of  the  insoied.  to  havo  inquired  oil  him 
and  obtained  repreaentationa  from  him:  Jbts  8m9,  Bamk  ▼.  MtHdm  bm.  Cb« 
07  Conn.  886. 

brsuaaHOB— iHsiraABu  Lmanr  ov  GAmana.  —A  eaid 
inanraUe  intereat  in  the  goodo  iatnated  to  it  lor  earrlage  thai  it 
the  gooda  for  their  foil  Talnei  lonoBrfir  JfBto  ▼.  Mfrektmiifmo,  Oa,  SS 
ll  24  Am.  81k  Kep.  S8i^  and  aotei  Immrmot  Ot^^Hf.JLw. 
A]a.64L 
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lltf  PaHHSTLTAinA  SrATi,'aa| 

RirARiAir  RioBTs — Flow  of  Striam.  —  Brery  riparian  ownw  ia  entida^ 
as  an  incident  to  hia  land,  to  the  nataral  flow  of  the  water  of  a  atrmm 
mnning  through  it^  nndiminiahed  in  qnantitj,  and  nnimpairtd  in  qpd> 
ity,  aubjeot  to  the  reaaonable  nae  of  (he  water  by  thooe  mmilaity  ateali^ 
for  the  ordinary  pnrpotea  of  life.  Any  eMontial  interferenee  thetewitK 
if  wrongfal,  wheUier  attended  with  aotnal  damagaa  or  aol^  ia  aatiwihlt 

BiFASUR  RrGHTS—UsB  ov  WATaa^DlTXRSiov.  ^Brery  ripariaaownvhm 
the  right  to  nae  the  water  of  a  lUeam  paaung  oTor  hia  land  for  erdiBHy 
domestic  pnrpoeei^  even  to  the  extent  of  oonsnming  all  the  water  cf  tiM 
atream,  bat  if  he  materially  or  aenaibly  diminiahea  ita  qoanti^  by  <Uvli^ 
aion  for  manafactnring  or  other  pnrpoM,  liaTuig  no  aaecmaiy  rdbtiiia  ti 
the  oae  of  his  land,  he  ia  liable  to  reepond  in  damagaa  to  the 
prietor. 

RiPARiAH  RiOHiB  —  DivBBSioR  fos  BufumM  FoaFOBM.  —no 

litiee  of  a  riparian  owner,  having  no  neoeaaary  relatioa  to  the  am  ef 
land,  will  not  justify  hia  diversion  of  the  wateia  of  a  at 
natural  channel,  to  the  prejudice  of  a  lower  propciote,  and  far 
version  he  ia  liable  to  an  action  for  the  exoeasivo  nae  of  tlm  watar. 

RsPARrAN  Rio  rts — Diy brmoh  —  DAMAOsa  —  A  lower  propriotar  b  aallllal 
to  recover  aouiiaa^  dama||e«  for  the  ezoeaaivo  divecaioa  of  the  watar  ef  a 
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ttre>mbyMi»pptr  eifif^wlMiort  proof  of  ■ctMli^jfy,  Vvl  It  ontlilo 
Urn  %o  fooofw  ipooial  Awnm^  iktf  anl  bo  pfwod  bj  iiowprtMit  ovi* 


Bdaxiav  Biobb— Ihmnrai— SnouL  DiiUAflk— AkiwwoiwiioroHi- 
■o(  roooTor  opoofad  damogoo  for  thodivmUMi  of  watvbj  aa  sppor  owner, 
OB  tho  groond  tiuit  it  boo  iotorferod  witb  bio  wmtsr  powor,  wben  bo  hoo 
DO  mcoDo  of  vomg  onob  powor,  boo  mado  no  oitempi  to  moo  tt|  oad  hoo 
given  no  notice  of  intention  to  nao  it, 

RlFA&IAM  KlOHTB  —  DlYUMIOR  —  BbMOUL  DaMAOVO  —  Rf.IMBIW  AHD  MsAO- 

URB  or — BrmBMcn.  —In  on  notion  to  reooTor  opooiol  domogeo  for  tho 
ozeesitvo  diTeroion  of  water  bj  oa  nppor  prqpriotor,  tbo  moaonro  of  dam- 
ogee  10  tbo  injniy  onstained  from  tbo  dlTOroioa  of  tho  water  bi  tho  noo  of 
the  land  for  the  pnrpoooo  for  whiob  it  woo  oood,  or  wonld  bare  boon  nsed 
bnt  for  rofooal  on  dno  notioo  to  diaoontinno  tho  diTonion.  A  rodnotion 
in  rental  Talno  firom  thio  ooaoo  ii  a  proper  element  of  damagee,  bnt  tho 
fontol  Talno  of  an  nnooonpiod  mill  aite  b  ■pooolatiTO  and  inadmiaaible, 
and  oo  ia  the  annnal  rental  Talno  of  tho  land  baood  on  tbo  aale  or  diver* 
of  tbo  water  by  the  lower  proprietor. 


Paul  H.  Oaiiher  and  J.  A.  Marehand,  for  ihe  appellant. 
D.  8.  Atkimon  and  J.  M.  Poopbo,  for  the  appellees. 

CiiABK,  J.  The  plaintiffB,  Paal  Clark  and  others,  own  one 
hundred  and  twenty  acres  of  land  near  the  western  base  of 
Lanrel  Hill,  in  Westmoreland  County,  along  the  line  of  the 
Pennsylvania  railroad,  and  above  the  town  of  New  Florence. 
A  small  stream  of  water  ran  through  this  land,  with  such  a 
tall  as  to  form  the  site  for  a  water-power  for  a  mill,  and  a 
grist-mill  had  many  years  ago  been  erected,  which,  by  an  over* 
shot  wheel,  was  propelled  by  the  water  of  this  stream  until 
•bout  the  year  1872,  when  the  mill  was  abandoned,  and  has 
since  that  time  been  suffered  to  go  to  decay  and  ruin.  At  the 
institution  of  this  suit,  and  for  six  years  prior  to  that  time,  it 
is  oonoeded  there  was  no  mill  or  other  structure  erected  on 
this  site,  suitable  for  operation  for  any  useful  or  profitable 
purpose;  nor,  during  that  period,  was  there  any  effort  to  oper- 
ate the  mill,  or  use  the  water  power  for  any  purpose  whatsoever. 

The  Pennsylvania  Railroad  Company,  as  early  as  1853,  un- 
der some  agreement  with  the  widow  of  the  plaintiffs'  predeces- 
sor in  title,  began  to  divert  the  water  of  this  stream  through  a 
ttosoinch  pipe,  from  what  is  known  as  the  Hull  dam,  which 
was  on  the  adjoining  tract  above,  owned  by  the  railroad  com- 
pany, to  its  water-station  at  New  Florence.  About  the  year 
1870  it  increased  the  capacity  of  the  pipe  to  four  inches,  and 
in  1883  to  six  inches.  This  suit  was  brought  in  1887,  not  to 
recover  for  any  injury  to  the  mill,  or  to  the  operation  of  the 
mill,  for  within  the  period  of  the  statute  of  limitations  there 
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was  ii«  mill  to  optratei  tat  far  damsget  to  the  mill  rite  «r 
wator  power,  caused  by  the  defendanfs  di^vraion  of  the  water. 

The  role  of  law  is  uniform  and  undonbted,  that  evety  ripa- 
rian owner  is  entitled,  aa  an  incident  to  his  land,  to  the 
natural  flow  of  the  wator  of  a  stream  running  through  it^  un- 
diminished in  quantity  and  unimpaired  in  quality,  subject  to 
the  reasonable  use  of  the  water  by  thoee  similarly  entitled, 
for  the  ordinary  purposes  of  life;  and  any  sensible  or  essential 
interference  therewith,  if  wrongful,  whether  attended  with  ao- 
tual  damage  or  not,  is  actionable:  Mayor  r.  CommtsmoiMn,  7 
Pa.  St.  363;  Philadelphia  t.  CoUins,  68  Pa.  St  118.  This 
principle  applies  to  some  extent,  whether  the  stream  is  pubHo 
or  private:  Haupt^s  Appeal^  125  Pa.  St.  224;  Lord  t.  MeadvOU 
Water  Co.,  186  Pa.  St.  180;  20  Am.  St  Rep.  864.  The  siat 
and  capacity  of  the  stream  is,  of  course,  in  all  cases  of  this 
kind,  to  be  considered:  MiUer  t.  MiUw,  9  Pa.  St  74;  60  Am. 
Dec.  545.  '*  Every  riparian  owner,"  says  our  brother  Paxsoa 
in  Pennoylvanxa  R.  R.  Co.  ▼.  MiUer,  112  Pa.  St  41,  ""has  ths 
right  to  use  the  wator  of  the  stream  passing  over  his  land,  for 
ordinary  domestic  purposes;  and  if  the  stream  be  so  small 
that  his  cattle  drink  it  all  up,  while  it  may  be  a  loss  to  the 
lower  riparian  owner,  it  is  cfamnum  aheqao  if^uria.  But 
where  the  upper  riparian  owner  diverto  or  uses  the  water,  not 
for  ordinary  domestic  purposes,  such  as  are  inseparable  to 
and  necessary  for  the  use  of  his  land,  but  for  manuCACtaring 
or  other  purposes,  having  no  necessary  relation  to  his  use  ol 
his  land,  it  is  different";  in  such  case  he  has  only  the  rights 
as  against  a  lower  proprietor,  to  use  so  much  of  the  stream  as, 
will  not  materially  or  sensibly  diminish  ito  quantity:  VKaal* 
ky  Y.  Ohriaman,  24  Pa.  St  298;  64  Am.  Deo.  667. 

The  stream  in  question,  although  steady,  was  small;  and  ft 
is  alleged  that  the  six-inch  pipe  so  impoverished  the  flow  ot 
water  as  to  destroy  ite  utility  as  a  wator-power.  The  defend- 
ant company,  as  a  riparian  owner  merely,  had  no  right  to  di- 
vert the  wator  from  ite  natural  channel,  to  the  prejudice  of  tha 
righte  of  others  below  it  on  the  stream.  If  the  amount  oi 
water  required  to  supply  ite  locomotives  at  this  point,  and  di* 
verted  by  it  from  the  channel  of  the  stream,  sensibly  or  mate* 
rially  diminished  the  flow,  it  was  bound  to  buy  it,  or  subjeei 
Itself  to  an  action  for  an  excessive  use  or  diversion  of  the  wsi* 
tor.  No  mattor  what  were  the  necessities  of  the  defendant's 
business,  it  had  no  right  to  convey  the  water  out  ot  its  eonias^ 


Vov.  1S81.]    Clabk  t.  PamiTLTAiiiA  Bailboao  Ca       lit 

to  tlie  prqndioe  rf  the  plaintifi'  rights:  HoMpiU  AppM.  126* 
Pa.  St  211. 

Wo  do  not  nndervUmd  tbe  defendant  to  deny  that  the  plain^ 
UffSf  under  the  proofe,  are  entitled  to  a  verdict  for  nominal 
damages.  The  principle  is  well  established,  that  a  diversion  of 
the  water  of  a  stream,  even  without  actual  injury  to  a  lower  ri» 
parian  owner,  legally  imports  damage,  because  it  is  an  infringe-^ 
ment  of  a  right:  Angell  on  Watercourses,  185.  Every  injury 
imports  damage,  and  if  no  other  damage  be  established,  tho 
party  is  entitted  to  nominal  damages.  ^This  principle^ 
moreover,  applies  more  strongly,**  says  the  same  author,  page 
891,  ^  where  there  is  a  violation  of  the  plaintiff's  right;  but 
the  defendant's  act,  if  continued,  may  become  the  foundation, 
by  lapse  of  time,  of  an  adverse  right,  and  hence  actual,  per> 
eeptibls  damage  is  not  indispensable  as  the  foundation  of 
as  action.**  Any  trespass  or  nuisance  which  infringes  upon 
the  rights  of  the  plaintiff,  or  which  would  abridge  his  present 
or  potential  use  of  his  property,  will  justify  an  action,  although 
U  eanae  no  present  actual  damage:  Gould  on  Waters,  401-404,. 
and  eases  there  cited.  There  is  an  obvious  distinction  be- 
tween the  proper  use  of  a  stream  by  a  riparian  owner,  which,, 
althocq^h  it  necessarily  modifies  the  flow,  infringes  no  right  of 
other  proprietors,  and  one  which  infringes  their  rights,  although 
it  mmj  cause  no  damage:  JfiOsr  v.  MUkr,  9  Pa.  St  74;  69* 
Am.  Deo.  546;  Ddaware  $U.  Canal  Co.  v.  Tarrey,  88  Pa.  St 
148;  efmver  v.  8hM,  42  Pa.  St  68. 

But  what  evidence  was  there  to  justify  a  recovery  of  special 
damagesT  The  plaintifli^  as  we  have  said,  bad  no  mill  or 
other  means  of  using  or  applying  the  water-power.  They  had 
an  abundance  of  water  in  the  stream  for  all  the  purposes  to 
which  they  applied  it,  at  sought  to  apply  it;  and  it  is  difficult,. 
in  this  view  of  the  case,  to  see  how  they  could  have  suffered 
any  special  damage.  If  they  had  it  in  contemplation  to  erect 
a  mill,  they  conld  have  vindicated  their  right  by  suoceesivo 
notions  of  trespass;  or  after  establishing  their  right  at  law,  if 
U  were  at  all  disputed,  they  might  have  enjoined  its  invasion 
bj  proceedings  in  equity.  They  might  perhaps  have  laid 
grounds  fat  special  damages,  by  giring  notice  of  their  purpose 
to  avail  themselves  of  the  water-power. 

The  plaintiflb*  theory  as  to  special  damages  goes  upon  tho 
apfparent  assumption  that  the  defendant  has  appropriated 
something  which  was  theirs,  and  for  which  he  should  psy  tho 
But  the  plaintiffs  did  not  own  the  water  which  ran 
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through  the  defendant's  pipe;  indeed,  it  was  diverted  from  its 
ooarse  before  it  reached  the  plaintiffs'  llEtnd,  and  the  plaintiffs 
4XKild  in  no  sense  be  said  to  have  any  title  to  the  water.  As 
riparian  owners  they  had  the  right,  as  we  have  said,  to  have 
the  water  of  this  stream  run  through  their  land  in  its  natural 
ohannel,  without  any  material  impairment  of  its  flow.  They 
had  a  right  to  the  use  of  the  stream  as  an  incident  to  the  land 
for  ordinary  purposes,  and  also  for  any  extraordinary  purpose 
to  which  they  might  choose  to  apply  it,  provided  such  extraor- 
dinary use  did  not  materially  diminish  its  quantity  or  im- 
pair its  quality.  They  might  have  chosen  to  erect  a  mill  or 
to  lease  the  site  to  some  other  person  to  erect  a  mill;  and  in 
either  case,  upon  notice  from  the  plaintiffs,  the  railroad  com- 
pany would  have  been  obliged  to  cease  the  diversion  of  the 
water  or  be  subject  to  a  claim  for  special  damage;  but  as  long 
as  the  diversion  of  the  water  did  not  do  them  any  actual  in- 
jury, ihey  had  no  claim  for  special  damages.  The  company 
was,  of  course,  at  all  times  liable  to  an  action  in  vindication  of 
the  plaintiffs'  right,  but  not  for  the  recovery  of  actual  damage 
until  an  actual  injury  was  done.  The  mill  site  was  of  no  use 
to  the  plaintiffs  or  to  a  lessee,  or  to  any  other  person  in  the 
absence  of  a  mill,  or  other  useful  mechanical  construction  to 
which  the  water  might  be  applied;  and  until  such  a  structure 
was  erected,  or  proposed  to  be  erected,  how  oonld  the  diversion 
of  the  water  cause  actual  injury  T  Had  the  diversion  ceased, 
and  the  full  flow  of  the  water  been  restored,  how  could  that 
have  profited  the  plaintiffs?  They  had  no  means  of  utilising 
the  water,  and  therefore  they  suffered  no  actual  loss  from  its 
diversion.  If  the  plaintiffb  had  owned  the  water,  they  would 
be  entitled  to  recover  its  value,  but  they  were  only  entitled  to 
the  use  of  it  as  it  passed  through  their  property. 

It  is  said  that  they  might  have  leased  or  rented  the  water- 
power,  and  the  rental  value  is  therefore  the  proper  measure  of 
damages;  but  the  use  of  the  mill  site,  either  by  the  owners  or 
a  tenant  or  lessee  of  the  plaintiffs,  is  dependent  wholly  upon 
the  construction  of  a  mill,  and  it  is  extremely  improbable  thai 
a  lessee  would  undertake  the  expenditure  upon  a  mere  tenancy 
from  year  to  year.  The  estimated  annual  value  of  the  mill 
dte  as  such,  and  independent  of  the  land,  is  frinoiful,  conjec- 
tural, and  speculative,  for  it  is  based  upon  its  value  as  applied 
to  some  sort  of  a  milL  It  was  variously  spoken  of  by  the  wit- 
nesses as  a  suitable  site  for  a  grist-mill,  or  a  saw-mill,  for  a 
tash  and  door  factory,  for  a  coach  or  wagon  factory,  or  for 
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«  woolen  fiustorj;  but  all  theae  saggeBtions  of  annual  rental 
valne  are  made  upon  the  aBsninption  that  a  milly  factorj,  or 
other  etractare  woald  be  boilt  in  order  to  utih'se  the  advan- 
tages which  the  eite  offen.  The.  true  rale  in  snch  a  case  is  to 
eetimate  the  damages  sustained  from  the  diversion  of  the  wa- 
ter, in  the  nse  of  the  land  for  the  purposes  for  which  for  the 
time  the  land  was  used,  or  for  which  it  would  have  been  used 
but  for  the  refusal  of  the  defendant  on  due  notice  to  remove 
the  pipe.  The  injury  received,  if  any,  was  not  to  the  mill  site, 
for  there  was  no  mill,  and  the  site  was  useless  without  a  mill. 
It  was  to  the  tract  as  a  whole.  It  was  competent,  therefore, 
for  the  plaintiffs  to  introduce  evidence  to  show  any  actual  in« 
jury  they  suffered,  within  the  period  of  the  statute,  in  the  en* 
joyment  of  their  land  from  the  diversion  of  the  w^ter;  and  as 
a  means  of  computation,  they  might  show  that  the  annual 
rental  value  of  the  land  was  from  this  cause  reduced,  but  the 
annual  rental  value  of  the  mill  site  is  necessarily  speculative, 
and  thereftire  inadmissible.  Nor  was  it  competent  to  admit  any 
eetimate  of  annual  rental  value  made  upon  the  basis  of  a  sale 
0r  diversion  of  the  water,  for  the  water  does  not  belong  to  the 
plaintiflb.  As  riparian  owners,  they  were  entitled  merely  to 
the  use  of  it  as  it  passed  through  their  proper^. 

The  judgment  is  reversed,  and  a  venire  facias  d$  novo 
awarded.  

Wjowmmnam  ^  Bjr amum  BuBili  —  Srcfy  ripwian  owner  hat  an  eqnal 
l%|ii  to  kKf  tho  stnam  flow  Ihrongh  hit  landa  without  material  diminotion 
is  qinanti^t  rabjeot  to  tlio  Umitatum  that  eaeh  proprietor  is  entitled  to  a 
waeonsblo  mao  of  the  water  for  domeetae^  agrienltnral,  or  manofaotaring 
pnrpoaeoi  mbricM  w.  Mttfala  ITsftr  Oa.,  86  Ala.  687;  11  Am.  St.  Rep.  78,  and 
aola;  Kotpmm  v.  Bhdgeit,  70  Mieh.  610;  14  Am.  St.  Repw  627,  and  note; 
Bm^ord r.  9U Pm^He.  AJLO^a  Minn.  104. 

WATBSoovBsn— BiPABiAM  &IOHT8.  —  The  ownor  of  land  dtnated  npon 
e  stream  of  water  aoenatomed  to  flow  throogh  tho  landa  of  othera  oannot  di^ 
vert  the  water  to  supply  tho  inhabitanti  of  a  dty:  Lord  t.  MeadvUk  Water 
Ok,  186  Pa.  St  188;  80  Am.  St.  Rep.  864,  and  note.  A  riparian  proprietor 
sanaoS  aathOriae  a  oorporation  to  take  water  from  a  atream  and  conduct  it  to 
a  diataaeo  and  leU  iti  aa  againat  a  lower  proprietor:  HeUbron  ▼.  Fowler  tie, 
{kmaiOa,^  76  CU.  486;  7  Am.  St.  Rep.  183,  and  notes  note  to  Jonee  t.  Adame^ 
f  Aok  St  Rep.  787.  The  nae  made  by  mUl-ownero  of  the  watera  of  a  atream 
mnat  be  reaeonahlet  ifoeoii  v.  fToy^  66  Conn.  866. 

Watsbooobsm — DivBBSiov  —  DAMAon.  —  The  diverrion  of  water  from 
the  natnral  ohannel  of  a  atream  by  a  riparian  owner  to  anpply  a  town  ia  a 
wrongf  nl  aoA^  lor  which  an  aotion  wiU  lie  by  a  lower  owoer,  bat  he  ia  entitled 
to  reeovw  only  nominal  damage  withoot  afllrmatiTe  proof  that  he  rafliBred 
ipeeial  damagat  ITIMdtt  v.  M^akt  Wmler  Oo^^  86  Ala.  687|  11  Am.  St  Rep. 
maiid 
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Dl&KAiov,  Liqim»iTnK  —  WbeM  oim  Tiolatn  hb  ooatnMl  by 
Us  bnsiBM  Md  ite  good-will,  and  i^UtM  m  pM  «<  Hm 
Bol  to  mrwf  on  tho  lamo  bacinoM  within  n  gimn  f  iltoiy,  or  to  Mril 
n  eertaln  mm  oo  liquidotod  domagoi^  ho  it  liable  for  tho  nnumt 
in  iho  oontnot  nnleoo  it  it  ozoocaiTO  nnd  nnioaaonablo. 
Bamagis  vos  Brxaoh  of  OanTBAor — Puialtt  —  Bviduob.  —In  an 
lor  broaoh  of  oontraet  not  to  oarrj  on  n  gtvon  Inuinooi  witlda  n 
tenitory,  or  to  forfoit  a  oertain  aam*  oridonoo  of  tho  injnry  aotnally  laa* 
toined  by  the  breach  la  inadmiaiibli^  if  tho  damafos  aa  liqnidalad  in  the 
oontraot  nro  reaionablo* 


AsanifPSiT  to  recover  for  »  breach  of  oontraet  by 
defendant  nold  plaintiffs  a  merchandise  store,  and  stipulated 
that  he  would  not  carry  on  the  same  kind  of  business  within 
a  radius  of  two  miles,  under  a  penalty  of  one  thousand  doUars, 
to  be  paid  as  liquidated  damages,  without  proof  of  loss  or 
damage  by  plaintiffs.  On  the  trial  defendant  offered  to  prefs 
that  plaintiffs  had  sustained  no  damage  from  the  breaoh  of  the 
contract  between  them.  This  offer  was  exduded,  and  ddbnd- 
ant  excepted  and  appealed. 

John  M.  BucJuinaf^  for  the  appellants 

/.  H.  Cwnninghamt  L.  E.  Qrim^  and  D.  B.  Nam^  tan  the 

appellees. 

Per  CuBiAH.  The  learned  judge  below  was  clearly  right  in 
excluding  the  testimony  referred  to  in  the  first  specification. 
The  parties  having  by  their  agreement  liquidated  the  dam- 
ages for  its  breach,  any  inquiry  as  to  the  extent  of  the  injury 
sustained  by  the  plaintiffs  by  the  starting  of  defendant's  store 
was  irrelevant  This  belongs  to  a  class  of  cases  where  it  is 
next  to  impossible  to  prove  the  full  extent  of  the  damages; 
and  it  was  for  this  reason,  in  part  at  least,  that  the  damages 
were  liquidated  by  the  parties  themselves.  Moreover,  tht 
amount  was  reasonable.  It  is  just  as  well  that  persons  whs 
sell  out  their  business  with  its  good- will,  and  stipulate  as  ft 
part  of  the  transaction  not  to  carry  on  the  same  businasi 
within  a  given  circuit,  should  understand  that  it  means  some* 
thing,  and  that  for  a  breach  of  such  covenant  they  must  re- 
spond in  damages.  The  court  below  was  right  in  holdii^ 
that  the  penalty  was  not  so  excessive  as  to  affect  the  issoeL 

The  defendant's  first,  second,  and  fourth  points  were  prop* 
erly  refused.    The  portions  of  the  charge  embraced  in  the  liitti» 
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dxth,  Bev^ntk,  and  aightb  qpeeiflMltoiui  «!•  Mtiielj  Am  from 
0fror. 
Jodgmaot  affirmed,  ^^^ 

bqiinsAnD  DiXAomL  —  la  aaoerteiaiiig  wbettMr  a  warn  itlpnlftied  m  paf* 
•Ut  for  bwaoh  of  a  ooatiael  fa  a  praaltj  or  liqaidftlod  damagoo,  tho  roU  fa^ 
iktA  a  tho  daoMigoi  rosaltiiig  from  tho  broaoh  om  bo  dofiaifeolj  oompnloil* 
thi  itipiilatod  sam  niiul  bo  oonslraod  ••  a  ponalty;  bot  whoio  ovoh  damagoo 
m  not  otuoeptible  of  admoamroinoiit  by  a  pooaniary  standard,  tbon  tho  ram 
flipolated  must  bo  rogardod  as  liqnidatod  damagost  Brmmam  t.  Oiarikf  m  Kohi 
HI;  WUMm  ▼•  JbMi^  21  Or.  194t  Oondoa  ▼.  £mqMr»  47  Kaa.  126;  Nlm  ▼. 
i^mvfcM,  64  Ark.  840|  Paei/icF.Oikr.  Adkr,  9!}  CkL  llOi  »  Am.  BkBmg, 
lOaC  and  noto}  IVKii  t.  OnM,  127  N.  T.  480}  24  Am.  81^  B^  4I0L  4*d 
Drmw.  PMmr.  87  OhL  448;  22  Am.  81  Bop.  287. 


LvNTz  V.  Gabnboiv  Bbothbbs  and  Gompant. 

ptf  PamnTLTAinA  BrAn,  <t9LJ 
BiPAaiAif  Rionn —  PoLumoa  ov  SraaAii.  —  A  manafaotoror  of  ooko  fima 
ooal  not  minod  on  hi*  own  land  fa  IfaUo  in  aotual  damagw  to  a  lowor 
propriotor  for  tho  poUntion  of  a  atroam  aa  a  noooatary  inoidont  to  hfa 


BnukaiAV  BiaiRs — Poiximoa  ov  ftnouM  —  MaAavaa  ov  DAiuaaa  — la 
an  aotion  to  raooTor  damagea  againat  an  nppor  proprietor  for  tho  nnlaw* 
fal  poUntion  of  a  atroam,  tho  lowor  propriotor  fa  ontitlod  to  roooror 
only  anoh  aotoal  damagos  aa  bo  has  ausiainod  within  tho  poriod  of  tko 
atatnto  of  limitationa  preooding  tho  aotion.  Injury  raatainod  prior  to 
tiiat  iimo  fa  not  a  propor  olomont  of  damagos. 

TkasPAflS — MaABUBB  ov  Damaoh.  — -  In  an  aotion  for  injnriooa  tiaspam  to 
fand,  tho  moaanro  of  damagoa  fa  the  ooat  of  restoring  tho  fand  injnrod 
within  tho  poriod  of  tho  atatnto  of  limitationa  to  its  former  oonditioa, 
and  if  tho  ooat  of  rsstoration  wiU  o%aal  or  ozoeed  tho  valno  of  tho  land 
faj^rody  than  ito  Talvo  fa  the  moaanra  of  damagea.  Tho  mlo  aa  to  daan* 
agoa  for  a  taking  by  eminent  domain  fa  not  applioablo  in  raeh  oaao. 

WicaBBSBB  —  Caoas-axAMiHATKnr  —  KaowLBDoa  avd  GaiDiaiLfvr.  — A 
witnoH  who  haa  plaood  a  Talne  npon  the  property  in  dispnto  may  bo 
asked,  npoa  sroaa*examination,  for  the  parpoao  of  testing  hfa  faimeoi^ 
knowfadg%  and  orodibility»  if  ho  does  not  know  of  aalaaof  aimilar  pro|^ 
«r^  la  tho  aaoM  Tleinitgr  at  a  mneh  lorn  priee  than  that  aamsd  by  Ite. 

John  P.  WmMngy  Ami  H.  Qaiikm^^  J.  A.  Marektmd^  mmi 
David  A.  Miller^  for  the  appellanta. 

E.  S.  Robbifu^  D.  8.  Atkinson^  John  JC  AoplM,  and  John  E. 
KunkUf  for  the  appellee. 

WiLUAMBy  J.  The  questions  raised  hj  this  appeal  are  8iib> 
atantiallj  those  whioh  were  oonsidered  and  decided  in  the 
leoeni  ease  of  Bobb  r.  Oamegte^  146  Pa.  8t  824^  onft,  p.  884^ 


Yl6  Kmo  9.  Rnn.  [F 


Kblso  m  Bsia 

1146  PsmariiTAViA  trATS,  iOHl 
Hahaoh^  LiqinAATSDw  ^  Wli«r«  op«  Tiolatw  hii  0oatn«l  ^ 
Ui  bwbiMt  Mid  iti  good-wiU,  uid  stiimUtei  M  pftr*  ol  ^ 
Bofe  to  owrj  on  iho  niiio  bosiiMai  within  •  girmi  twtitoty,  « toteMI 
a  eertain  sam  M  liqaidated  damagai^  ho  it  liable  for  tho  aaMMftt 
In  the  oontnot  nnleee  it  ia  ozoeeaiTO  and  nnraaaonablo. 
Damaohi  lOB  Brxaoh  ov  CoHTRAor— Putamt  ^Xyidbiicil  ^In  an 
for  broaoh  of  oontraet  not  to  oany  on  a  given  fanainoia  vilUn  a 
lerritory,  or  to  forfeit  a  eerlain  aani»  eridenoe  of  tho  faiiniy  aetnaHy  —■ 
tained  by  the  breach  ia  inadnianble^  if  tho  damafoa  aa  lifnidalad  in  tht 
oontraot  are  reaaonablo. 

AsauBfPsiT  to  reooyer  for  •  breach  of  contract  bj  whick 
defendant  acid  plaintiffs  a  merchandise  store,  and  stipnlatsd 
that  he  woold  not  carry  on  the  same  kind  of  business  within 
a  radius  of  two  miles,  under  a  penalty  of  one  thousand  dollan, 
to  be  paid  as  liquidated  damages,  without  proof  of  loss  or 
damage  by  plaintiffs.  On  the  trial  defendant  offered  to  preve 
that  plaintiffs  had  sustained  no  damage  from  the  breach  of  the 
contract  between  them.  This  offer  was  exduded,  and  defend* 
ant  excepted  and  appealed. 

John  M.  Buchanan^  for  the  appellanl 

/.  H.  Cunningham^  L.  E.  Orin^  and  D.  8.  NaugU^  te  the 

appellees. 

Per  Curiam.  The  learned  judge  below  was  clearly  right  in 
excluding  the  testimony  referred  to  in  the  first  spedficatioD. 
The  parties  having  by  their  agreement  liquidated  the  dam- 
ages for  its  breach,  any  inquiry  as  to  the  extent  of  the  injury 
sustained  by  the  plaintiffs  by  the  starting  of  defendant's  store 
was  irrelevant  This  belongs  to  a  class  of  cases  where  it  is 
next  to  impossible  to  prove  the  full  extent  of  the  damages; 
and  it  was  for  this  reason,  in  part  at  least,  that  the  damages 
were  liquidated  by  the  parties  themselves.  Moreover,  the 
amount  was  reasonable.  It  is  just  as  well  that  persons  who 
sell  out  their  business  with  its  good-will,  and  stipulate  as  a 
part  of  the  transaction  not  to  carry  on  the  same  business 
within  a  given  circuit,  should  understand  that  it  means  some* 
thing,  and  that  for  a  breach  of  such  covenant  they  must  r^ 
spend  in  damages.  The  court  below  was  right  in  holding 
that  the  penalty  was  not  so  excessive  as  to  affect  the  issue. 

The  defendant's  first,  second,  and  fourth  points  were  pro^ 
erly  refused.    The  portions  of  the  charge  embraoed  in  the  fifth. 


Jan.  1892.]    Lehts  9.  Oabsmib  Bbothih  *  Oa  71T 

dxih,  seTanth,  and  aightb  apaaiflaaltoQa  aia  Mrtiielj  Am  tnm 

Judgment  affirmed. 


Iiqvn>AnD  DAHAeM.  —  Ik  aaoerteiaiiig  wbettMr  a  1001  itlpnlftied  m  ptf* 
all*  lor  bwoh  of  a  oontnel  Is  a  penaltj  or  liqnidalod  damagofl,  tho  raU  ii^ 
thsl  if  til*  diwogoi  rosaltiiig  from  tho  broaoh  om  bo  doAaitoi j  oompnloil* 
Iho  stipalatod  oam  nmil  bo  oonslraod  ••  a  ponalty;  but  whoro  svob  damacoo 
art  not  atuoeptiblo  of  admoararoinoiit  by  a  poconiary  standard,  tbon  tho  aam 
olipalatod  mast  bo  rogardad  as  liqnidatod  damagost  Brmmm  ▼.  dark,  S9  Kohi 
Wf  WUMm  ▼•  JbMi^  21  Or.  194t  Ooncte  ▼.  ffniiptr,  47  Kaa.  126;  NI9  t. 
/Irwvfcm.  64  Ark.  340;  Poe^  #.  Cb^  t.  iicOir,  90  CU.  110;  tf  Abl  81  Bopw 
109;  and  noto}  IVKii  t.  Oiom,  127  N.  T.  480}  84  Am.  Sa  Aqw  4I0L  4*d 
Drem  ▼.  F^dlmr,  $7  OhL  448;  22  Am.  81  Bsp.  287. 


Lbntz  V.  GABNBon  Bbothbbs  and  Gompant. 

CMS  PrnmsTLTAinA  erAn,  oaj 
BiraaiAw  Rionn — POLumoa  ov  SvEaAii.  —  A  mannfaotiiror  of  ooko  fima 
ooal  not  minod  on  his  own  land  is  liaUo  in  actual  damagio  to  a  lowsr 
propriotor  for  tho  pollntion  of  a  stroam  as  a  nooossary  inoidont  to  his 


BiPARiAV  BiOHTs — POLLunoa  OF  Sxaaaii  —  MaAflvaa  ov  DAiuoaa  — la 
an  action  to  roooTor  damagoo  against  an  nppor  propriotor  for  tho  anlaw* 
fnl  pollntion  of  a  sferoam,  tho  lowor  propriotor  is  ontitlod  to  roooror 
only  sash  aotoal  damagos  as  ho  has  susiainod  within  tho  poriod  of  tho 
statnto  of  limitations  prooeding  tho  action.  Injury  sastafaiod  prior  to 
tiiat  time  is  not  a  proper  olomont  of  damages. 

TaasPAflS — MaASuaa  ov  DAMAnaa  — -  In  an  action  for  injnrloas  tisspass  to 
land,  tho  moasaro  of  damagos  is  tho  cost  of  roitoring  tho  land  injnrod 
within  tho  poriod  of  tho  atatnto  of  limitations  to  its  former  oonditicl^ 
and  if  tho  cost  of  rsstoration  wiU  o%aal  or  ozoood  tho  valno  of  tho  land 
lajttrod,  then  ite  ralao  Is  tho  moasnro  of  damages.  The  mlo  as  to  daa^ 
ages  for  a  taking  by  eminent  domain  is  not  applioable  In  sneh  casa 

Wimnsaa  —  Caoss-axAMiHATioa  —  KaowLBDoa  aan  GaiDiaiLfvr.  — A 
witnoH  who  has  placed  a  Tslao  npon  the  property  in  dispnto  may  bo 
aaked,  npon  cross-examinatloo,  for  tho  purpose  of  testing  his  faimem^ 
knowlodgs^  and  credibility,  if  ho  does  not  know  of  salssof  similar  pro|^ 
mkf  la  the  saaM  visinity  at  a  maoh  less  pries  than  that  aaaMd  by  hfaa. 

John  F.  WenUing,  Paul  H.  Qailh§r^  J.  A.  Marehm^  mnd 
David  A.  Miller^  for  the  appellanta» 

S.  B.  Robbifu,  D.  8.  AtHn$<n^  John  JC  AoplM,  and  John  E. 
KunklSf  for  the  appellee. 

WnxiAMBy  X  The  qnestions  raised  hj  thii  appeal  are  tub- 
•tantiallj  those  whioh  were  oonsidered  and  decided  in  the 
recent  ease  of  Bobb  r.  Oamegie^  146  Pa.  St  824^  onft,  p.  884^ 
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in  whicb  an  opinion  was  filed  on  the  fint  day  of  the  pnmtA 
term.  The  conclusions  reached  in  that  case  require  us  tosot» 
tain  the  second,  fifth,  sixth,  eighth,  and  fonrteenth  aaaignniSDli 
of  error,  aU  of  which  relate  to  the  measure  of  daroagea. 

The  plaintiff  is  the  owner  of  a  &rm  containing  aeTOitf- 
three  acres,  and  lying  on  both  sides  of  Brush  Creek.  It  is 
mainly  upland.  The  flat  along  the  stream  is  quite  narroWi 
and  covers  not  more  than  seven  or  eight  acres,  including  the 
bed  of  the  stream.  The  defendants  own  and  operate  an  ex* 
teneiye  coke-works,  situated  on  the  bank  of  the  stream  a  littls 
more  than  one  mile  above  the  plaintiff's  farm,  at  which  the 
slack  is  collected  from  several  coal-mines  in  the  region,  and 
used  for  making  coke.  The  plaintiff  alleges  that  the  defend- 
ants  habitually  put  the  ashes  fiK>m  their  ovens  and  their  refuse 
slate  and  slack  into  the  stream,  using  it  as  a  dumping-ground, 
and  depending  on  the  current  and  the  floods  to  carry  it  away, 
By  this  means  the  water  is  polluted,  and  rendered  unfit  for 
use,  the  channel  is  choked  up,  the  water  is  crowded  out  of  its 
original  bed,  and  the  flat  cut  up  and  covered  with  a  deposit  of 
ashes,  slate,  and  refuse  from  the  coke-works,  so  that  it  is  unfit 
for  cultivation.  For  the  injury  thus  sustained,  as  the  result 
of  the  unlawful  use  made  of  the  stream  by  the  defendants, 
the  plaintiff  seeks  to  recover  in  this  action.  The  defendant* 
reply  that  the  pollution  of  the  stream  began  before  their  worka 
were  erected,  as  the  result  of  mining  operations  oo  Brash 
Creek  and  its  tributaries,  which  were  in  progress  more  than 
twenty  years  before  this  suit  was  brought.  They  say  that  their 
own  works  were  erected  in  1871,  and  have  been  in  operatioo 
since  that  time  without  objection  or  complaint  until  now;  that 
the  condition  of  the  stream  and  the  plaintiff's  land  has  under* 
gone  no  material  change  for  many  years,  and  if  their  present 
condition  is  to  any  extent  chargeable  to  the  acts  of  defendante 
or  their  employees,  no  recovery  can  be  had  in  this  case  excepi 
for  injury  done  within  six  years  belbre  suit  waa  brought 

The  questions  thus  presented  to  the  jury  were,  in  the  lliflt 
place:  What  was  the  condition  of  the  stream  and  the  plsio* 
tiff's  flat  land  six  years  before  the  writ  waa  issued?  Was  the 
water  then  polluted?  Was  the  channel  choked  with  rafiisa» 
and  the  flat  cut  by  the  water,  and  covered  with  the  deposit 
complained  of  7  Having  ascertained  what  the  situation  tbea 
was,  they  were  next  to  inquire  whether  the  situation  had  beea 
made  worse  during  the  six  years.  If  so,  in  what  respect,  and 
to  what  extent?    In  thia  way  they  would  be  ahle  to  leack  a 
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•omet  eondarion  mm  to  th«  extent  of  the  injuiy  dome  tbo 
plaintiff;  for  which  he  oonld  leoofer  in  this  aetion.  The 
method  adopted  on  the  trial  was  quite  different  The  plain- 
tiff was  permitted  to  show,  and  the  jury  was  instructed  to 
consider,  what  the  plaintiff's  farm  would  be  worth  as  a  whole, 
indnding  the  buildings  and  improvements,  with  the  creek  and 
the  flat  land  in  the  original  condition  as  it  was  before  the 
work  of  pollution  began,  and  what  it  was  now  worth  with 
the  stream  and  the  fiat  in  their  present  condition;  so  that  the 
differenoe  betweeii  these  estimates  became  the  measure  of 
damages. 

We  held  in  Robb  t.  Carnegie^  145  Pa.  St.  824,  anU^  p.  694, 
that  this  mode  of  estimating  damages,  which  is  properly  ap- 
plicable to  cases  where  an  entry  is  made  under  the  power  of 
eminent  domain,  is  not  ordinarily  applicable\o  actions  of  tres- 
pass.  It  is  not  necessary  to  repeat  the  reasons  which  were 
giTcn  in  support  of  that  conclusion.  It  is  enough  to  say  that 
we  adhere  to  them.  In  case  of  a  taking,  the  natural  inquiry 
is,  How  is  that  which  is  left  affected  by  the  taking?  Where 
nothing  is  taken,  but  an  injurious  trespass  is  alleged,  the 
qoeation  is.  What  will  be  the  cost  of  restoring  the  thing  injured 
to  its  fiurmer  condition?  If  the  cost  of  restoration  will  equal 
or  ezoeed  the  yalue  of  the  thing  injured,  then  the  value  be- 
eomes  the  measure  of  the  plaintiff's  damages.  But  there  is 
still  another  reason  why  the  measure  of  damages  adopted  in 
the  ooort  below  was  inapplicable  to  this  case.  The  defendants 
had  pleaded  the  statute  of  limitations,  and  the  inquiry  was 
thereby  limited  to  six  years.  The  oomparisou  which  the  tes- 
timony placed  before  tiie  jury  carried  them  back  to  a  time 
when  the  stream  was  not  polluted,  and  the  slate  and  slack 
had  not  been  deposited  on  the  plaintiff's  land.  It  brought  to 
their  notice,  not  the  injury  done  in  six  years,  but  the  changes 
■uide  from  the  beginning  of  operations  on  Brush  Creek,  which 
waa  nearly  or  quite  a  quarter  of  a  century  before  the  trial. 
While  the  learned  judge  told  the  jury  that  the  plaintiff  could 
not  reoorer  for  an  injury  sustained  more  than  six  years  be- 
tes his  action  was  begun,  he  permitted  testimony  to  be 
giTcn  which  brought  the  entire  change  in  the  situation  of  the 
plaintiff's  flat  land  to  their  attention,  and  which  contrasted  its 
Talne  if  in  its  original  oondition  with  its  value  in  its  present 
oonditioii.  Tliis  evidence  was  admitted  after  objection,  and 
te  the  purpose  of  providing  the  jury  with  a  measure  of  dam* 
in  this 
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Th«  ■0T6nth  assignaimt  tf  trior  is  also  sustained.  The  wit- 
ness had  put  a  valos  upsa  tlia  plainttflTs  farm.  The  defend* 
ants  had  a  right  to  test  Us  knowledgSi  and  his  fidrness  ts 
a  witness,  upon  cross-examination.  For  this  purpose  it  was 
proper  to  ask  him  if  his  did  not  know  of  sales  of  farm  lands  in 
the  same  yioinity  at  a  much  less  price  than  he  had  put  upon 
the  farm  of  the  plaintiff.  If  he  did  know  of  such  sales,  but 
disregarded  them  in  fixing  the  jmoe  of  the  plaintiff's  land, 
that  drcomstanoe  was  calonlated  to  affect  his  orediMlitji 
nnless  it  was  exjdained  to  the  satisfaction  of  the  jnry. 

The  Judgment  is  feyersed,  and  a  smtn  /oeias  df  mss 
is  awarded. 


Wawpwoubsm  — >  RiFAtiAW  Bnwm  — Di 
drmiAii.— -Where  Ml Vfperewner  on  a  glrf  le  ■•  poQniatii  aete  ayikett 
eaflt  loriiM  bj  the  itook  of  a  lower  owner,  end  a  eoaroe  of  diaooMfflct  aad 
to  hie  iMniljy  he  la  entitled  to  reoorer  not  only  for  the  dapreeia- 
in  the  lenAal  Talea  of  the  premiaaa  eaaaed  thereby,  bet  alao  aaeh  olfa«r 
damafa  aa  he  maj  hare  anataiaed  throagh  eiokneM  aad  diaeomfort:  Fergm 
mm  w.  Fkmmkk  Mfg.  (h^  77  Iowa,  676;  U  Am.  St  Bep.  Sift  A  oue  ia 
whieh  the  pointe  deolded  ia  tfab  ease  are  diaeoseed  fa  MM  t.  C^armtgk,  W 
Fa.  8k  S24,  oali^  y,  694,  and  aotaw  The  defeadanii  opened  a  oolliery  apoa 
a  elraaia  aooM  dfatanoe  abore  the  plaintifl^  and  oorniptod  the  water  ud 
apoOod  il  lor  plaintUTa  aae  to  enoh  aa  extent  that  he  had  to  abaadea  the 
aaa  of  the  water.  It  waa  held  that  plaintiff  eoold  reoorar  tboroior:  8m. 
denom  ▼.  Pmmtffkfonta  Ooal  Ox,  86  Pa.  8i  401|  S7  Am.  Bep.  711,  and  aetsu 

TaavAM  vpov  Laitd  ^-HsAairaa  of  Damagbil  —  The  meaanre  of  duaefm 
lor  a  treepaai  vpon  land  fa  the  ooet  of  reetoring  the  premiewa  to  aneh  a  eeadi- 
Haa  el  ntilltjr  and  lafotf  aa  it  waa  before  the  eommiaeioa  of  tiio  treepaee:  Lat^ 
iM  ▼.  a  A  dlJ^.  CK,  IS  Or.  ail;  and  aabetantiaUj  to  the  aaae  effMt  ii 
MUbaHk  r.  Kfi.  tf  Mian.  641. 

Wifaaam — Oaoas-auMnrAiiov.  —  Qneatiaae  may  ha  aakod  «pon  erom> 
araminatJen  to  teat  the  aoeiiraiQy  or  reffaoity  of  a  wttneees  Stmem  t.  BmA, 
lfVtL6SS|S6Aak]>ea.S8i|Mlato  HUdfaael  ▼•  Moon.  14  Aae.  8t  Bif^ 
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torHon— Aonov  a*  Law  llAmTAniABiJi  vroH,  wsnr.  ^  Ad  aetfon  at 
bw  Um  «poA  a  promiMKiffy  note  mdoraad  to  the  pUmtiff  before  matority^ 
■ad  bj  him  lost  after  iti  natnrity,  and  all  that  the  plaintiff  ia  raoh 
■otiMi  ii  feqund  to  ehow  to  entitlo  him  to  a  reooreiy  ii,  that  the  defond^ 
ant  oaa  pa>j  the  note  withont  the  hantd  ol  being  iv^niiod  to  pay  it « 


BMm  JTolkaMM,  tot  the  plalntilt 

Warr9m  &  Pnte^  for  the  defendant 

DiTBVBB,  C.  J.    Thie  oaee  oomee  before  at  en  demnrrer  to 
Hie  eeoood  oonnt  of  the  declaration^  which  oonnt  sets  forth 
that  the  defendant's  intestate,  at  Providence,  on  July  23,  1857, 
made  hia  promissory  note  for  five  hundred  dollars  payable  to 
James  A.  Reqna  or  order  two  months  after  date,  and  that  said 
Reqoa  then  and  there  indorsed  and  delivered  it  to  the  plain- 
tiff;  that  it  was  not  paid  at  maturity;  that  after  maturity, 
and  before  any  part  of  it  was  paid,  it  was  lost  by  the  plaintiff; 
that  after  the  loss  the  plaintiff  demanded  payment  of  the  de- 
fendant, and  the  defendant  refused  payment    The  ground  of 
demurrer  is,  that  an  action  at  law  will  not  lie  on  such  a  note 
so  indorsed  and  lost,  the  only  remedy  being  in  equity. 

There  is  a  conflict  of  decision  on  the  question.  The  English 
doetrine  is,  that  the  only  remedy  on  a  lost  negotiable  note  or 
bQl  is  in  equity,  the  reason  alleged  being  that  the  maker,  upon 
paying  the  note,  is  entitled  to  have  it  surrendered  to  him  for 
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his  protection  against  snit  thereon  bj  any  other  person  com* 
ing  into  possession  of  it,  and  a  court  of  equity  can  afford  pro- 
tection by  exacting  an  indemnity  bond,  whereas  a  court  of 
law  cannot.    In  this  country,  the  English  doctrine  has  beea 
adopted  in  several  states,  but  in  others  it  has  been  mataiially 
modified  or  rejected.    In  this  state,  in  Abam  t.  Boiwntk,  1 
R.  L  401,  which  was  an  action  on  a  bill  of  exchange  lest  be* 
fore  maturity,  tried  to  the  jury  in  1850,  this  court  instructed 
the  jury  that  the  payee  was  entitled  to  recovw  upou  proof 
either  that  the  bill  was  destroyed  or  unindorsed,  or  so  indorsed 
that  no  third  person  could  recover  on  it.    The  counsel  bt  the 
defendant  disparages  the  authority  of  this  case  because  it  was 
determined  at  nm  prints;  but  it  should  be  remembered  that 
at  the  time  it  was  tried,  the  full  court  were  reqnired  to  sit  in 
the  trial  of  cases  to  the  jury,  and  the  court,  when  so  sitting, 
was  accustomed  to  listen  to  very  thorough  discussions  of  legal 
questions  on  both  principle  and  precedent    We  think  the 
case  has  been,  and  should  continue  to  be,  accepted  as  settling 
the  law,  so  far  it  goes,  for  this  state.    The  ground  of  dedsioii 
was,  that  the  loser  is  entitled  to  recover  in  an  action  against 
the  maker,  whenever  the  recovery  would  put  the  maker  in  no 
worse  position  than  he  would  have  been  in  if  the  loss  had  not 
occurred. 

The  averment  here  is,  that  the  note  was  lost  after  indorse 
ment,  but  also  after  maturity.  The  averment  of  loss  was  not 
necessary  to  the  maintenance  of  the  action,  and  in  our  opin* 
ion,  it  is  competent  for  the  plaintiff  to  prove  not  only  the  loss 
but  also  the  destruction  of  the  note:  2  Parsons  on  Notes  and 
Bills,  809.  In  Peabody  v.  Denton,  2  Gall.  851,  the  note  was 
lost  after  maturity,  and  in  an  action  thereon  by  the  indones 
against  the  maker,  tried  eighteen  years  after  the  loss,  the 
court  held  that  after  so  great  a  lapse  of  time  it  was  incumbent 
on  the  defendant  to  show  either  that  the  note  existed  or  had 
been  demanded  of  him,  or  that  it  must  otherwise  be  presumed 
that  no  demand  would  ever  be  made.  In  the  case  at  bar,  for 
anything  that  is  averred,  the  note  may  have  been  lost  thirty 
years  ago.  In  SMfift  v.  Stevens,  8  Conn.  431,  the  note  disap> 
peared  some  six  years  before  the  trial.  The  cashier  of  a  bank 
to  whom  it  had  been  delivered  for  safe-keeping  testified  that 
he  had  made  diligent  search  for  it,  but  was  unable  to  find  it; 
that  he  had  never  delivered  it  to  any  person,  and  that  he 
verily  believed  it  had  been  accidentally  destroyed;  and  on 
motion  for  new  trial  after  verdict  for  the  plaintiff,  the  eonrt 
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held  that  the  aTideiioa  was  proper  to  go  to  tlio  jmj  to  prore 
the  destraction  or  non-existenoe  of  the  note.  The  eireom- 
Btanoos  in  the  case  at  bar,  for  anything  that  appears,  maj  be 
equally  or  more  oogent  to  proye  the  destrootioii  or  non-ezist- 
enceof  the  note. 

Moreover,  all  that  is  required  to  entitle  the  plaintiff  to  re- 
cover 18  proof  that  the  defendant  can  pay  the  note  without 
the  hazard  of  heing  required  to  pay  it  a  second  time.    Aooord- 
ingly,  it  has  been  held  that  the  loser  is  entitled  to  recover  when 
any  future  action  on  the  note  will  be  barred  by  the  statute  of 
limitations:  Torrey  v.  Fo$i,  40  Me.  74;  Moore  v.  FaU^  42  Me.  450; 
66  Am.  Dec.  297.    Any  fature  action  on  this  note  would  be 
barred,  80  far  as  appears,  and  if  so  the  defendant  will  be  pro- 
tected.    And  furthermore,  the  action  here  is  not  against  the 
maker  personally,  but  against  his  administrator,  and  it  has 
been  stated  that  the  maker's  estate  was  represented  insolventi 
that  commissioners  were  appointed,  who  allowed  the  plaintiff's 
elaim,and  that  the  allowance  was  stricken  out  by  the  defendant, 
and  this  action  brought  under  the  Public  Statutes  of  Rhode 
Island,  chapter  186,  section  15.    If  this  be  so,  the  estate,  if 
really  insolvent,  will  be  protected  without  any  indemnity  bond| 
since  no  creditor  who  has  not  presented  his  claim  to  the  com- 
missioners can  maintain  any  action  upon  it  against  the  estate 
unless  there  is  a  surplus  remaining  after  all  the  debts  allowed 
have  been  paid.    We  think,  therefore,  that  the  demurrer  must 
be  overruled,  since  it  does  not  appear  but  that  the  plaintiff  is 
able  to  show  that  the  defendant  can  pay  the  note  to  him  with- 
out risk  of  being  obliged  to  pay  it  again  to  any  other  person. 
The  plaintiff  contends  that  he  is  entitled  to  recover  because, 
though  the  note  was  lost  after  indorsement,  it  was  overdue 
when  lostj  and  therefore  any  person  taking  it  would  take  it 
subjeot  to  the  equities,  and  could  get  no  better  title  than  the 
peraoQ  had  from  whom  he  took  it.    A  number  of  cases  sup* 
p<Hrt  this  view:  Thayer  v.  King^  15  Ohio,  242;  45  Am.  Dec. 
671;  8loo  V.  SoberU^  7  Ind.  128;  EUiott  v.  Woodward,  18  Ind. 
183;  SmUh  v.  Walker^  Smedes  &  M.  Ch.  432,  435;  Chaudron 
V.  Html,  8  Stew.  81;  20  Am.  Dec.  60;   Fales  v.  Russell,  16 
Piok.  816,  817;  Renner  v.  BanJfc  of  Columbia,  9  Wheat  681. 
Bat  against  this  view  it  is  urged  that  the  holder  of  the  note 
by  simply  producing  it  and  verifying  the  signature  makes  a 
prima  /aeie  ease  for  himself,  throwing  on  the  defendant  the 
burden  of  proving  that  the  note  was  lost  before  maturity, — a 
burden  involving  a  risk  which  he  ought  not  to  be  exposed  to: 
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2  Piunons  on  Notos  and  Bills,  S9&    W«  do  not  find  H 
■ai7  to  docido  the  point  now,  and  th«ra&io  Imts  it  udttw- 
mined. 
Demurrer  overmled.  ^___^ 

TsM  OwHSR  or  A  Lost  Non  lur  Rsootbk  muov  In  aa  Mlioa  rt  kv, 
whenever  the  maker  it  protected  against  a  doable  payments  Tkaff&r  ▼.  Dti§t 
16  Ohio^  248;  45  Am.  Oea  671;  for  example^  where  the  nott  ii  pajibk  to 
order,  but  has  not  been  negotiateds  0Mb  ▼•  Smow^  60  Vk  S05;  6  ▲■.  8i 
Rep.  108;  or  where  it  is  non-negotiabb:  Jfoore  ▼•  #s4  42  Msl  4(0;  66  Aa^ 
Dec  297;  or,  as  in  the  prinoipal  case,  where  it  ia  orerdne  when  lost  Undw 
anoh  eireamstances^  the  instmment  ia  charged  with  all  the  eqnitifli  edrtiag 
between  the  owner  and  the  maker,  and  the  holder  takea  it  sabjeet  to  thom 
eqoitiee:  OfitiMt'  NaOtmai  Bmdt  r.  Brmmi,  45  Ohio  8t^  SOi  4  Aok  8i  Bspb 
520w    So  alao^  tho  maker  maj  be  eompdled  to  pay  willioot  roeoinag  aa 
indemnity,  if  il  appeara  that  the  statute  of  limitationa  may  be  intvpoaadtt 
bar  the  daim  of  a  teoa/cif  holders  ifoore  ▼.  JViO;  42  Me.  460;  86  An  Dml 
fl87.    On  the  other  haad^  wfaenoTor  the  maker  cannot  oat  np  an  eqaiiiUi 
or  other  valid  defense  against  n  teoa /df  holder,  indomni^  mnst  bs  gifmi 
Formeriy,  the  only  remedy  in  andi  eaaea  was  in  chaaoarys  Mb  F&kd  Ba^ 
kigalnMMmT.WmUm.lSUd.9miBlABLl>to.9IA    BatfaiM*6kil« 
ptoTiaJon  il  now  ma4a  lor  tandaring  an  Indemnity  bond  at  tha 
of  an  action  at  law* 


Lbwis  t^.  Town  of  Nobth  Kivostowi; 

pa  BnoDB  IsLun*  111] 

iMWonoH  laAEVflr  Thesatubd  Ttamfjum,  wHn  teajnnn.  —  AMwigk 
in  case  of  threatened  treapaisesb  ooorta  of  eqoilgr  goMially  Isate  Ihi 
•snffwiiig  party  to  his  remedy  at  law,  yet  wheo  aaoh  parlgr  ia  i*  9^ 
aoasion,  and  the  trespaai^  if  permitted,  will  fsanlt  In  nreparaUe  iajaiy. 
or  tend  to  the  dsatraotion  of  theeatats^  the  coorta  wlU  intscpem  1^  is* 
Junction.  Where,  therefore,  n  bill  avers  that  at  the  tiaae  of  its  ffiagthi 
defendants  are  pnrposing^  not  only  to  remove  m  '"'^^^"'g  bom  alek  W 
longing  to  the  complainaQts»  thns  destroying  n  portion  of  thsir  sstitt^ 
bnt  also  to  grade  the  lot^  thna  obliterating  its  bonndariaa,  aod  thrawiil 
it  open  to  nae  aa  n  part  of  the  highway,  aa  that  the  oooiplaiBaBt^  ia 
order  to  reach  a  complete  remedy,  may  not  only  have  to  preesaais  thi 
defendants  for  their  damages^  bat  also  to  eataWlsh  tiieir  right  aa  agHsil 
the  pablio,  each  bill  states  a  case  that  falls  within  tho  elaaa  of  essMia 
which  threatened  trespaasas  are  enjoined. 

DoiMo,  Pbkdknti  Lm,  Acra  Souoht  to  be  SsjonrBD  mot  Gsoovo  f«i 
DiBMiasiHO  iNJUHonoH  Bill.  —  A  defendant  in  an  in jwiiolaea  biU  «•* 
not  oast  the  conrt  of  its  jorisdiotion  by  <*'*™'»***»Bg,  pemdtmit  tt<  the  v«y 
acta  to  prevent  which  the  suit  was  begnn.  And  wliere  m 
each  a  suit  sets  forth  in  his  answer  that  he  has^  ptmimlB  Jl 
tlie  acts  aoaght  to  be  enjoined,  and  oven  that  tlm  oomplainaal% 
at  law  is  complete,  the  court  will  not^  on  hla  BMtieo,  dlosaha  Ihs  Hk 
bnt  will  retain  it  for  the  purpoee  of  affording  vsllsf  to  the  oaaqlHHi6 
V  determining  the  amount  of  oompanaatieo  to  bo  awarded  to  Mi^  i^ 
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a«igh  11m  nalm  «id  flMMuvirf  lartl •gmpiu<tU^  v 

m—  M  h>  wooli  •MwrwJM  ino^rtg  ■■  itiif  m  in  an  — tfwi  #1  kwr.  And 

aOMrwl  to  d»  M^ 

Bnx  in  eqnitj  far  an  injonotknu 
Sammsl  W.  K.  Ail$fi^  &r  the  complainantei 
WUUam  O.  Baker j  for  the  respondanta. 

DuBFJfiii  C.  J.  The  bill  sets  oat  that  the  oomplainanta  are 
ownera  in  poBsesaion  of  a  lot  of  land  situate  on  Washington 
Street  in  the  village  of  Wickford,  in  the  town  of  North  Kings- 
town, in  highway  distriot  Na  87  of  said  town,  on  which  lot 
there  is  a  building  belonging  to  them;  that  the  defendant, 
John  H.  Weeden,  the  surveyor  of  highways  of  said  district, 
aeting  under  order  of  the  town  council  of  said  town,  the  mem- 
bers whereof  are  likewise  made  defendants,  has  entered  on 
said  lot|  and  is  engaged  in  rasing  said  building  and  taking 
away  the  foundations,  for  the  purpose  of  removing  said  build- 
ing and  foundations  and  grading  said  lot,  thereby  throwing 
the  estate  open  to  the  public  and  obliterating  its  boundaries, 
to  the  irreparable  injury  of  the  complainants.  The  bill  prays 
that  the  defendants  may  be  enjoined  from  earrying  out  their 
purposes,  and  from  further  interfering  in  any  way  with  the 
eatatOy  and  for  general  relie£  The  bill  was  filed  February  28, 
188&  The  defendants,  by  their  answer  filed  May  27,  1885, 
admit  that  they  are  or  were  doing  as  charged,  but  deny  that 
the  lot  is  part  and  paroel  of  the  estate  of  the  complainants, 
and  allege  that  it  is  and  ever  has  been,  from  a  time  when  the 
memory  of  man  runneth  not  to  the  contrary,  part  and  paroel 
of  a  public  highway,  and  that  the  building  had  stood  thereon 
by  sufferance  of  the  town.  The  defendants,  also,  by  supple- 
mental answer  filed  September  28, 1886,  allege  that  their  pur- 
poees  have  been  fully  carried  out  by  removing  the  building 
mnd  foundations  and  grading  the  lot,  and  set  up  that  the  com- 
plainants ought  not  to  maintain  their  bill,  because  their  rem- 
edy ia  complete  at  law.  To  both  answers  the  complainants 
have  filed  general  replications. 

In  this  state  of  the  pleadings,  the  defendants  move  that  the 
bill  be  dismissed  because  the  complainants  have  an  adeqoate 
remedy  at  law,  and  in  support  of  their  motion  contend:  1. 
That  the  bill  does  not  state  a  case  for  equitable  relief;  and 
2L  If  it  does,  that  the  case  stated  has  ceased  to  eziat»  by  reason 
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of  theramoYal  of  Iho  boOding  and  fimndatloiiiy  and  the  grad- 
ing of  the  lot 

It  is  trao  that  in  eaio  of  IlirealHiod  trespasses,  eoiirts  of 
equity  generally  kayo  tfao  snffering  party  to  his  remedy  at 
law;  bnt  when  snoh  party  is  in  possession,  and  the  trespass,  if 
permitted,  wonld  result  in  irreparable  injury,  or  tend  io  the 
destnict^n  of  the  estate^  the  oourts  interpose  by  injunction. 
In  the  ease  at  bar,  the  Mil  aTerred  that  the  defendants  were 
purposing,  when  the  bill  was  filed,  not  only  to  remove  the 
building  from  the  lot  belonging  to  the  complainants,  thus  de- 
stroying a  portion  of  their  estate,  bnt  also  to  grade  the  lot^ 
thus  obliterating  its  boundaries  and  throwing  it  open  to  use 
as  a  part  of  the  highway,  so  that,  in  order  to  reach  a  complete 
remedy,  the  complainants  might  not  only  have  to  prosecute  the 
defendants  for  their  damages,  but  also  to  establish  their  right 
as  against  the  publia  We  think  the  case  as  stated  in  the  bill 
falls  within  the  class  of  cases  in  which  threatened  trespasses 
are  enjoined:  Winslow  v.  Nayson^  113  Mass.  411,  421;  Fox  ▼. 
F%tz9immo7i8,  29  Hun,  574,  579;  McPike  v.  Weit,  71  Mo.  199; 
Erwin  y.  Fulk,  94  Ind.  235;  GiB>ert  t.  Arnold,  80  Md.  29; 
Kerr  on  Injunctions,  295. 

We  do  not  think  the  motion  should  be  granted  because  of 
the  statements  of  the  supplemental  answer,  since  those  state- 
ments are  controyerted  by  the  replication.  Moreover,  if  they 
were  admitted,  we  do  not  think  they  would  make  a  case  for 
dismiRsal.  It  ought  not  to  be  in  the  power  of  a  defendant  in 
an  injunction  bill  to  oust  the  court  of  its  jurisdiction  by  com- 
mitting, pendsnU  UU,  the  very  acts  to  prevent  which  the  suit 
was  begun,  and  such,  we  think,  is  the  law.  **  It  is  well  set- 
tled,'* says  the  supreme  judicial  court  of  Massachusetts,  **  with 
little  or  no  conflict  of  authority,  that  when. a  defendant  in  a 
bill  in  equity  disenables  himself^  pending  the  suit,  to  comply 
with  an  order  for  specific  relief^  the  court  will  proceed  to  afford 
relief  by  way  of  compelling  compensation  to  be  made,  and 
for  this  purpose  will  retain  the  bill  and  determine  the  amount 
of  such  compensation,  although  its  nature  and  measure  are 
precisely  the  same  as  the  party  would  otherwise  recover  as 
damages  in  an  action  at  law":  See  Milkman  v.  Ordway^  106 
Mass.  232,  a  case  whioh  contains  a  very  full  citation  and  dis- 
cussion of  authorities,  and  goes  even  beyond  the  passage 
quoted.  See  also  Story's  Eq.  Jur.,  12th  ed.,  sees,  794,  799.  It 
may  be  that  an  amendment  of  the  bill,  setting  forth  the  acts 
committed  by  the  defendants  pendente  liU,  will  be  necessary, 
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Botwithstandiog  the  sapplamontal  answer,  if  the  oomplainanti 
deaire  not  only  an  injunotion  from  further  interferonoei  bat 
also  &n  award  of  damagea,  hot  if  so  the  complainants  should 
have  an  opportunity  to  make  it. 
Motion  dismissed. 


iQunr  wnj.  vor  iNTBtrKRa  where  there  U  an  adequate  and  eompleta 
•^ 9iUwi  Fmmamice  r.  Mimer,  llSInd.  863;e  Am.  St.Rep.  804;  iTeifilfai 
r.  JfoMa,  71  Wis.  406;  ANfmofi  T.  l>raliM0e  ZMMrK  ISS  DL  4Se.  Thenfoie 
M  iajttDteion  will  not  iMae  to  raatnia  a  mere  treepam  of  ordinary  oharaoter, 
atiMrnpoo  pereoQ  or  property:  Pori^Mcbik  ▼.  LatikwiUe  tie,  B.  JL  Ox^  84 
AU.  1 16;  6  Am.  St  Rap.  342.  Bat  where  the  injiiry  will  be  irreparable^  reUef 
it  alw&ji  granted.  Knmeromi  oaaea  iUnatrating  this  doctrine,  and  esplaiaing 
the  mmnlng  of  **  ifxeparable  injury  *  in  the  law  of  injnnotioii,  are  oited  in  tiia 
■otM to/FTpme  T.  Rom,  11  Am.  Dea  600;  Dudlqfr.  ffuni,  1  Am.  Sk  Rap. 
Zjysit,  hkDekngan0lc,M.  ACkK'f.ikiUral  8toek7ard(h,,ii'H.J.Efil. 
^  it  was  held  thai  where  the  only  groand  laid  to  support  the  Juriadiotioo  of 
i  oourt  of  equity  is  that  the  defendant  is  riolating  a  legal  right  of  the  oom- 
pbtnint^  to  his  irreparable  injury,  the  oompUinaat,  to  be  entitled  to  the  aid 
•f  the  eoort»  must  lAiow  that  his  adversary's  oonduot  is  unoonsoientioos;  but 
tbiiqQaiiSoation  of  the  general  rule  appears  to  be  expressed  too  broadly. 

0km  or  ms  Caa»  u  Whioh  ah  LumtT  is  Irbbpabablb  in  the  equita. 
Us  MOM  is  where  the  oomplainant  cannot  procure  redress  at  law  without 
iaeorring  the  expense  of  ssToral  actions,  and  the  damages  reooTcrable  would 
be  inadequate  to  recoup  him;  Lembetk  ▼.  Ifffe,  47  Ohio  St  830;  21  Am.  8k 
Bsp.  828.  Thus  relief  is  frequently  granted  where  the  trespasser  Is  an  irre» 
•poosiUe  or  insolyent  person:  WUtm  ▼.  BUI,  40  N.  J.  Bq.  307|  SmlUtam  t. 
Ai6^  86  Ala.  433. 

Ax  IvjuMonoir  will  not  lasux  if  the  injury  is  doubtful,  erentual,  or 
eoatingent:  Skherjf  w.  Streeper,  24  Via.  104;  Rmoe  t.  Oyiter  6b.,  25  Fla.  067| 
Bor  nnlem  the  complainant's  legal  rights  are  clear:  Ddaware  €ie,  B,  B.  C6k  r. 
Omlna  Stack  Tard  Oo.,  46  N.  J.  Bq.  60;  Hagariif  t.  Lm^  46  K.  J.  Bq.  266. 

Tn  Rnui  THAT  ONLY  Ibbipabablb  Imjubt  may  be  enjoined  has  no  ap» 
llioation  to  aoti^  especially  corporate  aotsi  entirely  without  authority:  Orqf*^ 
Afpeai,  128  Pa.  St.  021. 

Thm  fAon  o«  Wbiob  a«  Auuoatiov  or  Irbipakabls  Ivjubt  is  baaed 
mast  be  set  fortli;  a  general  allegation  Is  not  suiBcient:  Wataom  t.  Jbrnfl^  84 
W.Va.406L 

BqvirT  HATDio  Taksv  JoBisDionoir  loa  Owi  Poaiosu  wUl  retain  it  far 
others  neeeosary  to  the  final  settlement  of  the  suits  AOem  r.  Mkkr^  76  Qa. 
074;  2  Am.  St.  Rep.  03;  Ckkkering  ▼.  Srooh,  01  Yt  666;  Akr$  Appeal,  120 
Pi.  81  40;  Orump  r.  IngenoB,  47  Minn.  170;  eren  though,  in  giying  such  ra> 
fiet  it  nsay  be  caUed  on  ta  administer  remedies  which  properly  pertain  to 
ooorta  of  oommon  law:  MUbrr.  LwimrUU  etc  B.  B.  Obu,  83  Ala.  274;  3  Am. 
81  Rep.  722;  aa,  for  ezamplsb  ^  ascertain  and  compel  the  payment  of  daas* 
sgss  already  sustained  fkota  the  iajaiy  anjoiaadt  WUppk  T.  JUrlaa0i»  01 
VI 
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MOULTON    V.  SmTTB. 

PAn  ov  Dmbasid  Win  Chasokablb  with  KjtrmM  or  ADifnmimA- 
tnuf  THXiaoH  BT  HuBBAMD.  —  A  husbtad  who  sdndnittan  upon  tii* 
•itetool  hit  d«06Med  wife  is  m&litied  to  retain  tfaerefrom  the  fimenl  ead 
ptolMkie  ezpeneei  pud  bj  him,  togetiier  with  *  reMonabto  oompeiwtioa 
im  hit  aerrioet  m  administrator. 
YMnoiAii's  Bnx  idb  Wiva  vor  Chaboxablb  AaAursr  hxr  Bbtatb.  —  A  bill 
im  serrioss  roodered  l^  a  phy sioiao  to  *  married  woman  in  her  last  sick* 
Mas  Is  ths  psisoosl  debt  of  her  hnsband,  and  where,  after  her  death,  he 
administers  upon  her  estate^  he  is  not  entitled  to  ohaiga  it  with  tim 
MBoont  of  SBoh  bilL 

teATB-BTOVa  PbOPBBLT  BbOABDBD  as  PaBT  of  FiTBBBAL  EXFBil— ^  WBBB. 

A  grftTO-otone,  if  simple  and  inezpensiTS,  may  be  properiy  regarded  aa 
part  of  tho  funeral  expenses,  when  the  estate  of  the  deoeaaed  ia  solvent 
Lm  ov  Whb^  Bratb  bob  BzPBHSBi  of  ADiminfimAnoB  Bbiqbcbd  a 
Bqvir;  whbx.  — Where  n  hnabaad  who^  aa  administamtor  of  tlw 
of  his  deosased  wif e^  has  ths  right  to  retain  ont  of  her  estate  tlw 
aeoessary  to  reimburse  him  for  the  funeral  and  probata  ezpensee  paid  by 
him,  and  to  oompensato  himaelf  for  his  serfioee  aa  administntar,  <Hee 
hafers  asttiing  his  aooount  with  the  probata  oou%  his  sdndnistnitar  amy, 
by  bin  In  equity  against  her  administrator,  sstal>Ush  m  lion  on  lier  er^ 
tata  for  such  expenses  and  oompensationi  and  auoh  anit  ia  not  baaed 
by  tho  delay  of  the  husband  for  mors  than  two  ysars  nftsr  the  death  of 
his  wile  to  render  his  aooount  sa  administrator,  nor  by  tho  omfsrien  ef 
Ua  adminiatrator  to  bnvo  his  intsstata'a  aooount  astOad  in  the  psnhata 
•ourt  before  filing  his  bill  in  equity. 

Bill  in  equity  to  eBtablish  a  lien. 

/eMjph  O.  Sljff  for  ihe  oomplainant. 

Bm^awin  M.  Boiworth^  for  the  respondenL 

DuBns,  C.  J.  Phebe  A.,  wife  of  Charles  H.  West,  died 
February  26, 1884,  leaying  a  will,  by  which  she  gave  her  whole 
estate,  real  and  personal,  to  her  husband  for  life,  and  after 
him  to  her  brother  and  nieces.  The  will  was  duly  proved, 
and  West  was  appointed  administrator  with  the  will  annexed. 
He  filed  an  inventory,  from  which  it  appears  that  the  personal 
estate  left  by  his  wife  amounted  to  $1,021.52,  and  consisted  of 
bank  stock  valued  at  1535,  a  savings  bank  deposit  of  $100^ 
and  $193.20  in  oash,  besides  household  furniture.  He  paid 
$248.60  for  funeral  expenses,  and  $20.45  for  probate  charges. 
He  also  paid  ninety-five  dollars  to  the  physician  who  attended 
his  wife  in  her  last  sickness.  He  employed  a  stone-cutter  to 
est  up  a  marker  at  her  grave,  and  to  out  an  inscription  for  bar 
eo  his  monument^  who  has  rendered  a  bill  of  forty-two  dollsr% 
vhieh  has  not  been  paid.    The  bills  rendered  all  make  tbm 
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charges,  not  agalnfl  West  individuaUy,  Imt  against  the  estate. 
West  died  Febrnary  2,  1887,  before  rendering  any  account 
as  administrator  to  the  probate  court,  though,  according  to 
the  evidence,  he  intended  to  do  so.  The  complainant  was 
appointed  administrator  on  his  estate.  The  defendant  was 
appointed  administrator  de  banii  turn  on  his  wife's  estate. 

The  object  of  this  suit  is  to  have  the  court  declare  a  lien  on 
the  stock  and  deposit  for  the  amounts  aforesaid,  in  favor  of 
the  complainant  as  administrator  on  West's  estate,  and  com* 
pensation  for  West's  services  as  administrator  on  his  wife's 
estate,  and  to  have  so  much  of  said  stock  and  deposit  as  is 
necessary  sold  for  the  payment  thereof 

It  is  provided  in  the  Public  Statutes  of  Rhode  Island,  chap- 
ter 189,  seo.  1,  that  "  the  estate  of  every  deceased  person  shall 
be  chargeable  with  the  expenses  of  administering  the  same, 
and  the  funeral  charges  of  the  deceased,  and  the  payment  of 
his  just  debts,  and  the  same  shall  be  paid  by  the  executor  or 
administrator  of  the  estate  out  of  the  same,  so  far  as  the  same 
shall  be  sufficient  therefor.^    In  Buxian  v.  Barrett^  14  R.  1. 40, 
this  court  held  that  the  estate  of  a  woman  dying  under  cover- 
ture is  chargeable  by  force  of  this  provision  for  her  funeral  ex- 
penses, and  if  so,  it  is  likewise  chargeable  for  the  expenses  of 
administering  it    We  see  no  reason,  therefore,  why  the  sums 
paid  by  Charles  H.  West  for  funeral  and  probate  expenses, 
together  with  a  reasonable  compensation  for  his  services  as 
administrator,  should  not  be  paid  out  of  his  wife's  estate. 
That  he  was  her  husband  is  not,  in  our  opinion,  enough  to  re- 
lieve her  estate;  for  there  is  no  reason  why  he  should  not  have 
had  the  same  right  as  any  other  administrator  with  the  will 
aonaxed,  if  he  wished,  and  the  fact  that  he  had  the  charges 
made  a|punst  the  estate  in  the  receipts  which  he  took  shows 
that  he  did  wish  it. 

The  physician's  bill  and  the  stone-cutter's  bill  stand  differ- 
ently. There  is  nothing  in  the  statute  to  make  the  estate 
•haigaable  with  the  physician's  bill,  unless  it  can  be  regarded 
ms  a  debt  due  fix>m  the  testatrix,  but  we  do  not  see  how  it  can, 
vinoe,  being  covert,  she  was  unable  to  contract  such  a  debt 
Wa  think  it  is  to  be  regarded  as  the  personal  debt  of  her  hus- 
band, and  that,  having  paid  it,  he  was  not  entitled  to  charge 
it  to  the  estate.  In  regard  to  the  stone-cutter's  bill,  it  seems 
to  OS  that,  whste  the  estate  is  solvent,  some  simple  and  inex- 
pensive stone  or  tablet  to  mark  the  grave  is  demanded  by  the 
decencies  of  Christian  burial,  and  may  be  properly  regarded 


^  MouLTov  V.  Smith.  [R.  L 

ai  a  part  of  the  fimeral  ezpeoflea.  The  statute  (Pub.  State.  R.  I.^ 
o.  1899  see.  4)  which  allowa  the  erection  of  a  suitable  monu- 
ment, **  with  the  permisaioQ  of  the  court  of  probate/'  in  our 
opinion,  contemplate!  iomething  more  pretentious.  But  in 
this  case,  the  bill  never  having  been  paid  by  West,  his  admin- 
istrator has  nothing  to  do  with  it. 

The  complainant,  therefore,  can  onlj  have  relief,  if  at  all, 
in  the  matter  of  funeral  and  probate  charges  and  compensa- 
tion.   The  defendant  contends  that  he  is  not  entitled  to  relief 
in  equity,  but  that  the  proper  course  for  him  is  to  settle  his 
intestate's  account  as  administrator  with  the  probate  court, 
and  then,  if  he  makes  out  his  claims,  to  prosecute  his  remedj 
at  law.    This  view  is  supported  bj  Munroe  v.  Holme$^  9  AUan, 
244;  18  Allen,  109;  Ptentiee  v.  Dehon,  10  Allen,  353;  the  rem- 
ody  at  law,  according  to  these  cases,  being,  after  settlement  in 
the  probate  court,  a  suit  on  the  second  administrator's  bond. 
That  an  administrator  of  an  administrator  may  settle  his  intes- 
tate's account  with  the  probate  court  ia  maintained  in  several 
American  cases  on  English  authority:  NowM  v.  NoweU^  2  Mo. 
76;  Hamaher'i  Eatate,  5  Watts,  204;  Ray  v.  Doughty,  4  BlackC 
115;  Janes  v.  Irvine's  Ea^ra,  23  Miss.  361;  Steen  v.  Steen,  85 
Miss.  518;  Jamigan  v.  Frank,  59  Miss.  393.    No  exceptioii 
can  be  taken  to  this  doctrine  when  the  terms  in  which  probate 
jurisdiction  is  conferred  are  such  as  warrant  its  applicatioD; 
but  of  course  in  this  country  the  probate  courts  have  only  the 
jurisdiction  given  them  by  statute,  and  it  does  not  follow  that 
they  have  a  power  simply  because  such  a  power  is  exercised 
by  the  English  probate  or  ecclesiastical  courts.    In  California 
it  has  been  held  that  the  courts  of  probate  of  that  state  haf« 
no  power  under  the  statute  to  settle  the  account  of  a  deceased 
administrator  presented  by  his  administrator:  Wetder  v.  FiUh^ 
52  CaL  638;  Bush  v.  Lindsey,  44  CaL  121;  but  that  the  repr^ 
sentative  of  the  deceased  executor  or  administrator  can  be 
compelled  to  account  in  equity:  Ohaquette  v.  Ortety  60  CaL 
594;  Cwrtia  v.  CuHise,  65  CaL  572.    And  to  a  like  effect,  see 
In  re  Ranney^  66  How.  Pr.  291,  in  New  York;  and  Sckenck  ▼. 
Bxecuton  of  Schenel,  8  N.  J.  L.  149,  in  New  Jersey.    In  thii 
etate  the  jurisdiction  is  nowhere  specifically  granted,  but  if 
it  exist,  exists  under  Public  Statute  of  Bhode  Island,  chapter 
179,  section  9,  which  provides  that  the  probate  courts  **  may 
and  shall  examine,  allow,  and  settle  the  accounte  of  executort, 
administrators,  and  guardians  by  them  appointed."    The  prth 
vision  may,  perhaps,  be  broad  enough  to  authorixe  the  setUe- 
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ment  of  the  mecouuto  of  deoeased  exeootora,  ftdmlnlstrators, 
and  goardiana,  wheo  yolaDtazily  presented  by  their  represen- 
tativeB,  though  we  know  of  no  prooeaa  by  whioh  their  repre* 
sentaiivee  could  be  compelled  to  account  in  the  probate  courts. 
But  if  this  be  so,  does  it  follow  that  the  complainant  can  have 
no  relief  in  equity?  The  Massachusetts  cases  above  cited  are 
not  conclusive  on  this  point;  for  the  equity  jurisdiction  in  that 
Slate  is  limited,  or  was  limited  when  those  cases  were  decided, 
many  controversies  of  equitable  cognisance  being  thus  ex- 
cluded when  there  was  another  remedy  either  at  common  law 
or  by  statute:  Pomeroy's  Eq.  Jur.,  sec.  818.  This  court  has 
full  chancery  jurisdiction  conferred  upon  it  by  statute,  and 
therefore  a  statute  which  simply  affords  a  remedy  in  some 
other  tribunal  or  tribunals  does  not  oust  it  of  its  chancery 
jurisdiction  to  that  extent,  the  remedy  so  afforded  being  con- 
enrrent  or  cumulative.  And  see  Pomeroy's  Eq.  Jur.,  sees. 
279, 1153,  and  note. 

Chancery  jurisdiction  in  matters  of  administration  is  very 
extensive.    Mr.  Pomeroy  says  that  the  jurisdiction,  as  admin* 
istered  in  England,  ^Mncludes  everything  pertaining  to  the 
settlement  of  decedents'  estates,  except  the  probate  of  wills 
and  the  issue  of  letters  testamentary  and  of  administration": 
Pomeroy's  Eq.  Jur.,  sec  77.    Doubtless  this  statement  is  too 
broad  for  this  country,  where  so  much  depends  on  statute; 
bat  in  the  case  at  bar,  if  the  jurisdiction  would  exist  inde- 
pendently of  statute,  we  can  see  nothing  in  the  statute,  if  the 
statute  applies,  to  exclude  it    In  our  view,  Mr.  West,  if  he 
had  liyed,  could  have  retained  out  of  the  estate  so  much  as 
was  necessary  to  reimburse  him  for  the  funeral  and  probate 
•xpenses  paid  by  him,  and  to  compensate  him  for  his  services 
as   administrator.    His  right  of  retainer  was  equivalent  to 
a  special  lien  enforceable  by  himself  for  his  own  benefit.    Hav- 
ing died,  he  cannot  enforce  it,  and  the  question  is,  whether 
equity  will  preserve  the  right  and  enforce  it  for  the  benefit  of 
bis  estate.    It  seems  to  us  that  equity  ought  to  interpose. 
Actus  Dei  nemini  noeeL    If ,  as  is  sometimes  maintained,  the 
principal  ground  of  equitable  relief  in  matters  of  administra- 
tion is  trust,  the  administrator  being  regarded  as  trustee  of 
the  assets  in  his  hands,  the  circumstances  here  impart  a  spe- 
cial character  to  the  trust,  making  it  specially  amenable  to 
suitable  enforcement    In  Smith  v.  Hoskint^i  Heirs^  7  J.  J. 
Marsh.  602,  it  was  decided  that  an  administrator  who  had 
paid  debts  of  his  intestate  out  of  his  own  funds,  expecting 
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Mli,  tad  WM  i«mof«d  btlbrt  tlMy  eaoM  to  hand,  was  wlilM 
to  tnaintain  a  fait  in  equity  against  the  sobtequant  adminif 
trator  who  had  reoeived  atietoy  and  against  the  heirs  for  leim- 
bnrsement  The  case  is  fhUy  in  point,  save  that  the  ease  at 
bar  is  stronger  in  this,  that  the  administrator  had  assets  in 
hand  with  the  right  of  retainer,  which  he  was  prevented  firom 
exercising  by  death,  and  that  the  charges  paid  by  him,  to* 
gether  with  the  claim  for  compensation,  are  preferred  okims. 
See  also  Hay$  ▼•  Coekrell,  41  Ala.  75;  BarraU  t.  IFyott,  80 
Beav.  442. 

The  defendant  seto  np  by  way  of  farther  defense  that  the 
complainant  is  not  entitled  to  relief,  becanse  his  intestoto  si- 
lowed  more  than  three  years  to  pass  without  rendering  sn 
account,  and  because  the  complainant  has  not  rendered  any 
account  for  him,  and  consequently  the  charges  made  by  his 
intostoto  have  not  been  allowed  by  the  probate  conrt  The 
record  shows  that  the  said  intestoto  did  not  survive  his  wife 
by  quite  three  years,  and  though  he  was  doubtless  neglectlbl 
in  not  earlier  settling  his  account,  yet  we  do  not  think  his 
laches  were  such  as  should  bar  this  suit,  though  they  may  be 
a  proper  matter  for  consideration  in  the  costs.  Neither  do  we 
think  it  was  necessary  for  the  complainant  to  have  his  intes* 
tate*B  account  settled  in  the  probate  court  before  oommeneing 
suit  here.  If  this  court  has  jurisdiction  in  the  matter,  it  has 
jurisdiction  to  settle  the  account  as  well  as  to  enforce  the  pay* 
ment  of  any  balance  which  may  be  found  in  fovor  of  the  foi^ 
mer  administrator. 

We  will  therefore  sustain  the  bill,  and  nnlees  the  aeeonnt 
of  Charles  H.  West  can  be  otherwise  adjusted,  will  send  the 
cause  to  a  master  to  hear  and  report  thereon. 


Thb  Rbabosabui  akd  NscfSMABT  giFSSssi  «l  IIm  Wrisl  «f  m 
are  a  charge  upon  Yum  estates  See  PaUtnom  ▼•  PaUwmt^  99  K*  T.  <74|  17 
Am.  Rep.  384. 

Hiir8BAHi>  Who  Pats  Yuvwmal  Bxpbnsbs  or  Wm  mey  reoover  tbeot  ttm 
her  executor  in  Maataohnietta,  her  estate  being  primarily  liable  tbente 
under  the  statntes:  OomiiatiUtUde§  w.  Waltk,  140  Hass.  981s  4  Am.  8t  Bif^ 
811.  On  the  other  hand,  it  ii  held  in  CfaUomt^  ▼.  Jtefo  ^  McPhtnm  ^ 
Mich.  646,  11  Am.  St.  Rep.  698.  that  the  hnsband  la  liable  fer  biswifti^ 
f  aneral  expenses;  and  this  being  the  oommon-law  mle^  It  preralls 
it  has  not  been  modified  bj  statute:  Sean  ▼.  Qlddtg^  41  Mieh.  680;  8t 
Rep.  168»  and  notOi 

Mbdioal  Bxmsn  abb  '*NBonBABiB8,*aad  s  hmdmad  kss  BOitght  ts 
withhold  from  his  wife  such  medical  asiistinitt  as  ksr  ease 
Bum  T.  Hmmk9epm\  70  lid.  188;  14  Am.  81  BepL  8401 
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fnf«t  VamMmmw.  Sufrnki  Oomi,  7§ Od.  089;  9  Am.  Ok  R«^  Ml 

BQVirr  MAB  OaaaumMmn  JmasDvonov  with  ooarte  d  ofdinwy  fo  IIm 
pvpoM  «f  dkteibatuig  «Met:  ife(7oi0oii  ▼•  Lt^fburram,  tt  GU.  fi8S|  14  Am. 
8t  Bep,  17a.  A  diicimion  of  th*  •ztoni  to  whioh  tb*  jamdiotion  of  •quitgr 
if  affected  by  ctotatot  oonfarnag  nmiUr  jurisdiotiini  upon  oonrli  of  law  wUl 
\m  foond  in  the  note  to  Papm  ▼•  BuUard,  66  Am.  Deo,  77. 

^Laohh  will  hot  PiaaLin>i  tha  AanBunoH  of  ah  Bquitabui  Riokt, 
BBlan  tho  advene  puty  haa  been  induced  by  the  delay  to  do  or  omit  doing 
wwnething  in  the  pronuaea  whioh  be  would  have  refrained  from  doing  or  haTO 
daoe  if  the  right  had  been  more  promptly  aaaerted:  Onai  Wm  Mkk  Ook  ▼• 
WrnkmuBm.  Mkk  Oo^.  ISObL  46|  U  An.  St  Rep,  »A 
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Cmmuar  or  Rvnunr  at  KiMwiai  of  Pbofisbiov  Tau»  Tmomm  U«- 
UMTRD  jj  TO  Tmx.  — A  oorenant  by  a  praotieing  phyaician  not  to 
engage  at  any  time  thereafter  in  the  praetioe  of  medieine  or  aargery  in 
a  oertain  cLtf  is  valid,  and  a  court  of  equity  will  grant  an  injunction  to 
reotraio  the  oorenaator  from  thereafter  practicing  Ua  prnfaaiioM  in  aald 
city. 

Couirv  OP  GHAvontT  will  Dnamn  Qutmiumu  ov  Law  am  Will  as  or 
BQimr,  WHur.  — When  the  common-law  and  ehancery  Juriadietiona  are 
reated  in  the  aame  tribunal,  the  court  sitting  in  equity  will  decide  ques* 
ticna  of  law  as  well  as  of  equity,  and  willgrant  or  lufase  roUsf  aoccrdiag 
aa  it  decidea  theaL 


Bill  in  eqaity  tor  mn  inji 

William  H*  CZopp,  for  the  oomplaiiuuiit 

/mm  M.  RipUg  ond  Nathan  W.  LiHUfUH  tor  fhe  respond* 
ent. 

Dunns,  0.  J.  The  otae  etated  in  the  Ull  it  to  the  efiTect 
that  in  Febmary,  A.  D.  1887,  the  defendant,  who  was  then  a 
physician  and  gnrgeon,  living  and  praotieing  his  profession 
in  the  city  of  Pawtncket,  published  an  advertisement  offering 
to  **  relinqnish  a  very  lucrative  practice  to  the '  right  man ' 
purchasing  his  real  estate  at  its  actual  value  ";  that  the  com- 
plainant, likewise  a  physician  and  surgeon,  was  then  living 
and  practicing  his  profession  in  Waterbnry,  Connecticut;  that 
he  was  led  by  the  advertisement  to  enter  into  negotiations  with 
the  defendant,  which  resulted  in  his  purchasing  the  said  prao- 
iioe  and  estate,  and  his  removal  to  Pawtucket  with  his  family, 
at  great  expense,  and  there  entering  upon  the  practice  of  his 
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profesrfon  u  tbe  sacoeBsor  of  fhe  defendant;  that  be  paid  the 
defendant  fifteen  thousand  dollars,  omat  ttf%  thousand  dollars 
of  which  was  for  the  practioei  the  assessed  Talue  of  the  estate 
being  less  than  ten  thonsand  dollars,  and  not  of  so  much  yaloe 
to  the  complainant  except  for  his  use  as  a  practicing  physi* 
eian;  that  the  defendant  gave  the  complainant,  in  addition  to 
the  deed  conveying  the  estatCi  a  written  coyenanti  bj  which, 
in  consideration  of  one  dollar  and  other  valuable  considera- 
tions, the  defendant  assigned  his  practice  to  the  complainant, 
agreed  to  introduce  and  recommend  the  complainant  to  his 
patients,  and  also  agreed  not  to  engage  at  any  time  thereafter 
"  in  the  practice  of  medicine  or  surgery  in  said  dty  of  Paw- 
tucket.'*  The  bill  alleges  that  the  defendant  has  opened  an 
oflSce  in  Providence,  advertised  his  card  in  the  Pawtucket 
papers,  visited  his  old  patients,  and  is  now  practicing  medi* 
cine  and  surgery  in  Pawtucket  daily,  to  the  great  damage  of 
the  complainant;  and  that  the  defendant  declares  that  he  in- 
tends to  continue  to  visit  and  prescribe  professionally  for  all 
persons  in  Pawtucket  who  may  call  for  him.  The  bill  asks 
for  an  injunction  to  restrain  the  defendant  from  practicing  in 
Pawtucket.    The  defendant  demurs. 

The  defendant  contends,  in  support  of  the  demurrer,  that 
the  covenant,  being  a  oovenant  in  restraint  of  the  exeroisa  of 
a  profession,  is  void  because  it  is  without  limitation  of  time. 
The  ground  of  this  contention  is,  that  such  a  oontraot  is  valid 
only  when  it  is  reasonable,  and  it  is  not  reasonable  if  the  re- 
straint which  it  imposes  is  larger  than  is  necessary  for  the 
protection  of  the  party  in  whose  favor  it  is  imposed.    Thia 
view  is  in  accord  with  the  language  used  by  the  judges  in  sev> 
era!  English  cases,  but  no  case  is  cited  in  which  it  has  been 
held  finally  that  a  contract  in  restraint  of  trade  or  bosineea 
is  void  simply  because  the  duration  of  the  restraint  is  not 
limited.    We  know  of  no  such  case.    In  HUcheoek  v.  CoUff  1 
Nev.  &  P.  796,  also  6  Ad.  &  B.  438,  the  defendant  had  agreed 
not  at  any  time  to  engage  in  the  business  of  chemist  and 
druggist,  or  either  of  them,  in  the  town  of  Taunton,  and  the 
court  of  king's  bench,  on  the  authority  of  the  language  used 
by  Tindal,  C.  J.,  in  Homer  v.  Omve$,  7  Bing.  735,  743,  decided 
that  the  agreement  was  void  because  it  was  unlimited  as  to 
time;  but  on  appeal  to  tbe  judges  in  exchequer  chamber,  tbe 
decision  was  reversed,  Tindal,  0.  J.,  delivering  the  opinioiu 
In  the  course  of  his  opinion  he  said:  **  We  agree  in  the  genenl 
principle  that  where  the  restraint  of  a  party  firom  canyiog  on 
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a  trade  is  larger  Bnd  wider  tbao  the  pioteotion  of  (he  party 
with  whom  the  ooniract  is  made  oao  possibly  require,  such  re» 
9traint  mast  be  considered  as  anreasonable  in  law,  and  the 
contract  which  woald  enforce  it  mast  be  therefore  void.''    Bat 
distingnishing  between  extent  and  daration  of  restraint^  he 
beld,  speaking  for  the  coart,  that  the  contract  was  valid,  be* 
cause  a  trader  has  an  interest  in  his  trade  beyond  his  own 
exercise  of  it,  namely,  the  good- will,  which  may  be  sold,  be- 
queathed, or  become  assets,  and  which  it  is  therefore  not  un- 
reasonable for  him  to  have  protected  by  a  continuance  of  the 
restraint  beyond  his  own  life.    The  defendant  contends  that 
the  ground  of  this  decision  is,  that  there  is,  in  the  case  of  a 
trade,  a  good-wiU,  which  may  be  bequeathed  or  may  pass  as- 
assetSy  and  which  will  therefore  be  the  more  valuable  for  a 
continuance  of  the  restraint  after  the  trader's  death;  whereas- 
there  is  no  good-wiU  attaching  to  the  profession  of  a  physician 
or  lawyer  which  can  be  bequeathed  or  pass  as  assets,  and 
therefore  any  continuance  of  the  restraint,  after  the  death  of 
the  lawyer  or  physician,  is  unreasonable,  because  it  will  avail 
nothing.     We  think  this  is  too  narrow  a  view  of  the  decision. 
One  of  the  oases  prominently  cited  in  support  of  the  decisioa 
#as  Bunn  v.  6iiy,  4  East,  190,  in  which  the  covenant  of  an 
attorney  not  to  practice  within  certain  limits  was  held  to  be- 
good,  although  the  restraint  was  unlimited  as  to  time.    Of 
course  the  court  would  not  have  dted  the  case  as  authority 
for  the  decision,  if  they  did  not  regard  it  as  falling  within  the- 
principle  of  the  decision.    Moreover,  a  third  reason  was  given 
for  the  decision,  namely,  that  the  good-will  of  the  trade  might 
be  sold  during  the  life  of  the  trader,  and  would  sell  for  more 
if  protected  from  competition  during  the  life  of  the  party  re- 
strained, than  it  would  if  it  were  protected  only  during  the- 
ife  of  the  trader.    This  reason  is  as  valid  in  the  case  of  a. 
profession  as  of  a  trade,  for  whether,  technically  speaking, 
there  be  any  good-will  attending  a  profession  or  not,  the  pro- 
fesaioiial  practice  itself  would  probably  sell  for  more  with  the- 
reBtraining  contract  if  the  restraint  were  unlimited  in  dura-^ 
lion,  than  it  would  if  the  restraint  were  for  the  life  of  the 
promisee  or  covenantee  only.    If  the  complainant  here  wished 
to  retire  from  his  practice  and  sell  it,  he  could  probably  sell- 
it  for  more  if  he  could  secure  the  purchaser  from  competition 
with  the  defendant  forever,  than  he  could  if  he  could  only  se- 
cure him  from  such  competition  during  his  own  life.     So  if 
he  wished  to  take  in  a  partner,  he  could  for  the  same  reason 
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make  better  terms  with  him.  It  eeeme  to  oe  that  the  real 
prindple  of  dednon  in  Hiichcoek  y.  CoUr^  1  Nev.  A  P.  79S»  6 
Ad.  &  B.  438,  was  this,  that  if  the  contract  be  otherwiae  Talid, 
it  will  not  be  held  to  be  invalid  simply  because  the  restraint 
may  continue  beyond  the  life  of  the  party  for  whose  benefit  it 
is  accorded,  if  for  any  reason  it  may  be  beneficial  to  him  to 
have  it  so  continue.  In  Archer  v.  Manh^  6  Ad.  ft  K  959, 
which  was  decided  after,  though  heard  before,  the  decision  of 
the  court  of  exchequer  chamber  in  HUcheoek  v.  Coker^  1  Nev. 
A  P.  796,  6  Ad.  &  B.  438,  Lord  Denman,  commenting  on  the 
reversal  of  the  judgment  of  the  court  of  king's  bench,  said 
that  the  judgment  was  reversed  "on  the  principle  that  the  re- 
straint of  trade  in  that  case  could  not  be  really  injurious  to 
the  public,  and  that  the  parties  must  act  on  their  view  of  what 
restraint  may  be  adequate  to  the  protection  of  the  one,  and 
what  advantage  a  fiiir  compensation  for  the  sacrifice  made  by 
the  other."  This,  if  we  understand  it  correctly,  is  equivalent 
to  saying  that  if  the  restraint  be  otherwise  not  unreasonable, 
the  courts  will  leave  the  parties  to  make  their  own  terms  in 
regard  to  its  duration.  And  this  is  consonant  with  the  unifiMm 
course  of  decision  both  before  and  since  HUcheoek  v.  Celsr,  1 
Nev.  ft  P.  796,  6  Ad.  ft  B.  438;  and  see  CaU  v.  TamHe^  L.  B. 
4  Oh.  App.  664. 

Thus  the  party  restrained  in  Davie  v.  Jfoscm,  5  Term  Bep. 
118,  was  a  surgeon;  in  Hayward  v.  Young^  2  Chit.  407,  a  sor» 
feon  and  man  midwife;  in  Molten  v.  Jfay,  11  Meee.  ft  W.  65^ 
a  surgeon  and  apothecary;  in  Bunn  v.  0«y,  4  Bast,  190^  an 
attorney;  in  Buder  v.  Burleson^  16  Vt.  176,  a  physician  and 
surgeon;  and  in  McClurg^t  Appealy  58  Pa.  St  61,  a  physieian. 
In  all  these  cases  the  contracts  were  sustained,  though  unlim- 
ited as  to  time,  simply  because  the  area  of  restriction  was  not 
unreasonable.  See  also  Oilman  v.  Dwighi,  18  Oray«  866; 
74  Am.  Dec.  634;  Alkyns  v.  JKnnisr,  4  Bx.  776;  JJoy<  v. 
Holly,  39  Conn.  326;  12  Am.  Rep.  890.  In  Butter  v.  Avrb- 
eon,  16  Vt  176,  the  court  say:  ^'  Dr.  Burleson  can  be  as  nas- 
ful  to  the  public  in  any  other  town  as  at  Berkshire,  and  the 
lives  and  health  of  persons  in  other  villages  are  as  important 
as  they  are  there." 

In  Dwight  v.  Hamilton,  113  Mass.  176,  it  was  decided  that  a 
contract  by  a  physician  for  the  sale  of  his  **  praetice  and  good* 
will ''  in  a  particular  town  is  valid,  and  carries  with  it  an  inn 
plied  covenant  on  his  part  not  to  resume  practice  in  the  town, 
and  that  if  he  attempts  to  do  so,  the  court  will  restndn  him 
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hf  injuiiotfan.  In  WhiUaUr  t.  ITom,  8  Beav.  888|  an  agree- 
ment by  a  aolicitor  not  to  praotioe  as  aolidtor  in  Great  Britain 
kx  twenty  years  without  the  consent  of  the  plaintiff,  to  whom 
he  had  sold  his  business  on  those  terms,  was  held  to  be  valid, 
and  an  injunction  was  granted  to  prevent  breach.  There  the 
restraint  was  not  unlimited,  but  plainly  it  might  have  lasted 
for  years  after  the  plaintiff's  death.  The  contract  is  necessa* 
rily  sabject  to  a  natural  limitation,  since  it  must  terminate 
with  the  life  of  the  party  restrained,  and,  abstractly,  there 
is  no  presumption  that  he  will  outlive  the  other  party.  It 
probably  seldom  happens  that  it  makes  any  real  difference 
whether  the  restraint  is  limited  to  the  life  ci  the  party  who 
profits  by  it  or  is  left  without  limitation;  since  the  physiciaui 
lawyer,  or  trader  who  sells  out  his  business  in  one  place  to  en- 
gage in  it  elsewhere  is  not  likely,  after  a  few  years,  if  he  has 
any  ability,  to  want  to  break  up  and  return  to  his  old  home 
and  then  start  anew.  The  tree  that  is  transplanted  and  re- 
transplanted  after  coming  into  fruit  is  not  often  the  better  for 
it,  and  it  may  be  questioned  whether  this  consideration  is  not 
of  itself  reason  enough  for  allowing  the  parties  to  suit  them- 
selves. 

In  HaaHngs  v.  WhiUey^  2  Ex.  611,  the  defendant  had  given 

his  bond  not  to  carry  on  the  business  of  surgeon  or  apothe- 

cary  at  a  particular  place.    In  suit  thereon  by  the  execu- 

ton  of  the  obligee  the  bond  was  held  to  be  good.    The  report 

•tates  that  one  of  the  points  for  the  defendant  was,  that 

the  bond  was  illegal  and  void  if  it  should  be  construed  to 

extend  to  the  defendant's  practicing  his  profession  after  the 

obligee's  death.    The  court  held  that  the  obligation  was  co- 

extensive  with  the  life  of  the  obligor,  and  Parke,  B.,  in  giving 

judgment^  said:  ^It  was  held  in  HUcheoek  v.  Cok$r  that 

there  was  nothing  illegal  in  the  restriction  being  indefinite 

aa  to  duration,  the  same  being  in  other  respects  reasonable." 

The  oounsel  for  the  defendant  suggested,  in  the  course  of  the 

hearing,  the  distinction  which  is  here  attempted,  and  the 

same  judge  replied:  **  What  is  the  difference?    The  good-will 

of  an  apothecary  is  often  disposed  of;  and  the  court  took 

no  further  notice  of  it,  though  the  restraint  extended  to  the 

baainess  of  the  defendant  as  a  surgeon,  as  well  as  to  his  busi* 

neas   as  an  apothecary,  if  it  can  be  supposed  that  Baron 

Parke  meant  to  say  that  the  calling  of  an  apotheoaiy  is  a 

mere  trade. 

Sx:  &»..  Vol.  XXVIL  -47 
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The  case,  among  iho  oases  oited  for  the  defendant^  whioh 
eomee  nearest  to  an  authority  tor  him,  is  MandmritU  t.  Hair^ 
fna%  42  N.  J.  Eq.  185.  In  that  case  the  defendant  had  core* 
nanted  not  to  engage  in  the  practice  of  medicine  or  snrgerj 
in  the  city  of  Newark  at  any  time  afterwards.  The  suit  was  in 
equity  by  the  covenantee  for  an  injunction*  The  court  refiised 
the  injunction,  on  the  ground  that  whether  a  restraint  so  unlim* 
ited  as  to  time  is  reasonable  or  not  had  ncTer  been  decided  in 
that  state.  The  court  did  not  decide  that  such  a  restraint  is  in* 
valid,  though  its  intimations  were  adverse  to  it  It  referred  to 
Keeler  v.  Taylor,  53  Pa.  St  467,  91  Am.  Dec.  221,  as  holding 
that  such  contracts,  if  not  li mited  to  a  reasonable  time  as  well  as 
confined  to  a  reasonable  space,  are  void  at  law.  We  have  not 
been  able  to  find  any  snch  doctrine  in  Keeler  v.  Taylor^  68  Fa. 
St  467;  91  Am.  Dec.  221.  The  injunction  was  refused  there 
because  the  terms  of  the  contract  were  hard  and  complex,  the 
injunction  being,  in  the  opinion  of  the  court,  of  grace,  not  of 
right  In  McClur^e  Appeal,  58  Fa.  St  51,  which  was  in  all 
points  almost  identical  with  the  case  at  bar,  the  same  court 
which  had  previously  decided  KeeUr  v.  Taylor^  58  Fa.  St  467, 
91  Am.  Dec.  221,  granted  an  injunction,  with  very  strong  re» 
marks  in  favor  of  the  jurisdiction:  See  per  Sharswopd,  J.,  p. 
55.  MandeviUe  v.  Harmafi,  42  N.  J.  Bq.  186^  was  a  hard 
for  the  defendant 

Our  conclusion  is,  that  it  is  not  a  sufficient  reason  far 
fusing  the  injunction  that  the  contract  is  unlimited  as  to  time. 
In  this  state  the  common-law  and  chancery  jurisdictions  are 
vested  in  the  same  tribunal^  and  it  is  the  practice  of  the  oourt». 
sitting  in  equity,  to  decide  questions  of  law  as  well  as  of 
equity  for  itself^  and  to  grant  or  refuse  relief  according  as  it 
decides  them. 

The  defendant  contends  that  it  is  not  a  breach  of  the  oon* 
tract  for  him  to  visit  his  old  patients  in  Fawtucket  when  sum- 
moned by  them  from  Frovidence.  We  think  it  is  clearly  e 
breach,  his  contract  being  not  to  engage  at  any  time  in  the 
practice  of  medicine  or  surgery  in  the  city  of  Fawtucket  It 
is  true  that  the  complainant  may  not  get  the  patients  if  the 
defendant  does  not  visit  them,  but  it  is  the  chance  of  getting 
them  from  the  defendant's  not  practicing  in  Fawtucket  whieb 
the  complainant  purchased,  and  this  chanoe  we  think  he  Ul 
entitled  to  have  secured  to  him. 

Demurrer  ovwmled. 
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Bawutjanm  ov  a  Onvnuor  isBMnuorrop  Aubim 
wIm NMoiMUib  «h» drMOMlnM  thaAHIt  iadafioito la  Mm  wfll  vol 
ili  vdidhgrt  Vntoto  Jiv^T.  r(M«*»  9tAia  Dm.  7M,  Mid  oMMthm  iUM. 

Itei  BHimAm  Jm  to  Spaoi  ihMld  nol  b«  gtwilw  ihta  is  ■■oii— y  I* 

affiord  a  raaioiiaUto  pfoteolioii  to  Um  inltmlt  d  th*  ooTtnintf  t  Holt  to  ^tt* 
yjer  T.  Webber^  92  Am.  ]>»o.  756.  KaoMrooi  caMt  mt%  Umm  aited»  vpholdiag 
contraota,  like  thmt  ia  tha  prinoipal  otM^  mtrainiiig  the  cxeraife  of  a  trade  or 
pfofMeion  within  tho  lindti  of  a  oity.  Sron  whoa  the  ooronant  ia  good  ot 
lawp  M  tliat  danagM  aro  roooTorablo  for  ill  broaoh,  oqnitgr  will  aol  onforao 
itif  the  torma  aro  at  all  hard  or  oron  ooonplazt  Kkdir  t.  2Vy<or»  ftS  Fa.  8lb 
467;  91  Am.  Doo.  22L 

Wasai  Law  akd  BQuirr  abb  AaMiMisnaBD  hj  Iho  aamo  oonrt^  plala- 
tiff  ia  ontitlod  to  all  Iha  roUof  formorlj  aftnrdod  both  by  a  ooort  of  law  and 
oqvityt  BanUm  ▼.  OkarkK$,  19  Ma  490;  61  Am.  Dao.  674;  Pkteif  t.  8abh^  19 
€U«  tti  70 An.  Doa  69t|  Bkdrw.  SmdiK  114  lad.  114|  i  Am.  Si  Bop^  690. 


Ebllby  V.  Flahbbtt. 

pa  Baooa  laLAmo,  Uk] 

BLanma  «  Woaoo  OHABonro  UvMABaiiD  Womav  wn  Foavnanni  A» 
noN ABLi  raa  8a  «>  An  aooaaation  u  aotiooaUo  that  lalaaly  ohargea  aa 
offenae  whioh^  if  prorod,  may  aobjeot  the  party  ohaigad  thorowith  to  a 
poaiahmaat  oot  ignominiona,  bot  whioh  bringa  diagraoo.  And  tborO- 
foro  worda  oharging  an  anmarried  woman  with  fomioation  aro  aotioa* 
abla  pit  m  in  Bhodo  laland,  altboogh  tho  puniahmont  for  fomioation  in 
that  atato  ia  aimply  a  fine  of  not  oyer  ten  dollara,  whidi  ia  foooTorabla 
by  oomplaint  and  warranty  not  by  indiotment 

Slandsb.  After  the  plaintiff  obtained  a  yerdict  in  the  oom- 
m<m  pleas,  the  defendant  moyed  to  arrest  the  judgment,  on 
the  ground  that  the  declaration  did  not  set  ont  any  cause  of 
action.  The  motion  was  dismissed,  and  the  defendant  ex- 
eepted. 

CJbarlea  H.  Page  and  FranUin  P.  Otam,  tat  the  plaintifll 
AnJnvie  B.  We$i^  for  the  defendant 

DtrsTEE^  C.  J.  The  defamatory  words  alleged  to  have  been 
spoken  of  the  plaintiff  are  the  following,  to  wit:  *'  You  are  a 
bitch  and  a  whore.  You  visit  the  Halfway  House,  and  got 
your  dress  there."  The  motion  in  arrest  raises  the  question 
whether  the  words  are  actionable  per  aa,  no  special  damages 
being  alleged.  The  innuendo  added  in  the  declaration  is: 
^  Meaning  and  intending  to  charge  said  plaintiff  with  fornica- 
tion and  adultery,  and  with  obtaining  a  dress  by  illidt  inter- 
course at  the  Halfway  House.'*    We  think,  howerer,  that^  as 
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there  fa  no  Indveemeat  or  prefittorjr  aTermento  in  the  declara- 
lian,  the  worde  cannot  be  deemed  to  impate  to  the  plaintiff 
anything  more  than  fornication.  The  qnestion  then  iS|  whether 
worde  imputing  to  an  unmarried  woman  the  offense  of  forni- 
cation are  actionable  per  te. 

At  common  law,  fornication  was  not  a  criminal  offense,  and 
w<mle  charging  a  woman  with  it  were  not  actionable  per  t^. 
In  the  United  States,  generally  if  not  eyerywhere,  it  is  a  nus- 
demeanor  by  statute;  but  upon  the  question  whether  words 
charging  it  are  actionable  per  ss,  there  is  a  diversity  of  decis- 
ion. In  several  states  such  words  are  made  so  by  statnte: 
Townshend  on  Blander  and  libel,  sec.  15S.  In  the  leading 
case  of  Srooler  v.  Coffin^  6  Johns.  188,  it  was  held  that  words 
imputing  criminality  are  actionable  per  $e  when  they  impute 
an  indictable  offense  involving  moral  turpitude,  or  an  of- 
fense which  exposes  the  offender  to  an  infamous  punishment 
This  rule  has  been  widely  recognised,  and  is  probably  the  rule 
which  is  the  more  generally  accepted:  Cooley  on  Torts,  196, 
197.  Under  it  the  words  here  complained  of  are  not  action- 
able per  ss,  since  in  this  state  the  punishment  for  fornication 
is  simply  a  fine  of  not  over  ten  dollars,  which  is  recoverable 
by  complaint  and  warrant,  not  by  indictment  In  Massacho* 
setts,  in  MiUer  v.  Pariah^  8  Pick.  884,  the  rule  was  laid  down 
more  broadly,  namely:  ^  Where  an  offense  is  charged  which, 
If  proved,  may  subject  the  party  to  a  punishment  not  ignomin- 
ious, but  which  brings  disgrace  upon  the  party  falsely  accused, 
such  an  accusation  is  actionable  ";  and  in  that  case  it  was  held 
to  be  actionable  peree  to  charge  an  unmarried  woman  with  for- 
nication. See  also  Bnnm  v.  NiekerMonf  5  Gray,  1 ;  Kenney  v.  JTc- 
tMughlin^  6  Gray,  8;  66  Am.  Dec.  845.  The  rule  laid  down  in 
MUUr  V.  Paruh^  8  Pick.  884,  appears  to  be  the  recognised  rule 
in  sevwral  states:  Patterson  v.  WUkinaon^  56  Me.  42;  Woodbury 
T.  Thwnpeon^  8  N.  H.  194;  Synumds  v.  Carter^  82  N.  H.  458; 
Vanderlip  v.  Roe,  28  Pa.  Si  82;  Ranger  v.  Goodrich,  17  Wis. 
80;  Mayer  t.  Sehleiehter,  29  Wis.  646;  Hoag  v.  H<Uch,  23  Conn. 
686,  690;  Zdiff  v.  JenningSy  61  Tex.  458.  We  think  it  the 
better  rule;  for  it  seems  to  us  that  the  defamatory  effect  of 
words  charging  a  disgraceful  offense  is  substantially  the  same, 
whatever  the  form  of  criminal  procedure  under  which  the 
offense  be  punished.  In  Iowa  and  Ohio,  words  charging  sn 
unmarried  woman  with  fornication  are  held  to  be  actionable 
p$r  ss,  ^  on  the  broad  and  plain  ground  that  it  would  immedi* 
atelj  and  necessarily  tend  to  hinder  her  advancement  the 
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preBamptioo  of  duaagtt  Imag  allowed  to  supply  the  place  of 
acUial  ptoof:  ClevOand  t.  Jkivmler^  18  Iowa,  299;  SameU  ▼. 
Ward,  86  Ohio  St  107;  88  Am.  Bep.  561. 
ExeeptioQB  ovemiled.        _^^ 

SLAinm^OHABOB  ov  Apom'mit*  —lb  Ohavob  a  FmAui  with  Waht 
ov  CkianfT  ii  not  aotionabl*  *t  oommoa  lawi  Bitioi  t.  AiUberry^  %  Bibl»» 
47%  i  Am.  Dm.  090.  TIm  imm  OMe  alto  holds  ttuife  tho  faofe  thai  fornica- 
tiM  k  pmkhaMo  by  o  flno  makM  bo  difltronoe,  and  that  words  impatiBg  a 
iruM  an  not  aetioQAbla  naless  tho  offoois  is  ono  inTc^Ting  moral  tiir|dt«de, 
nd  ipssiag  ths^psnoii  who  oommits  it  to  oa  iniamons,  that  is  to  say  oor- 
psrsd,  punish— nt.  This  viow  still  prsFsils  ia  most  statss,  hot  the  nils  laid 
down  la  ths  friaoipal  osse  has  bssa  ozteasiT«|y  adopted*  and  a  few  oonrts 
ham  fsno  st^  foiihar,  and  annaoiated  the  hroad  prinoipls  that  eharges  of 
wndiastHy  nsosssarily  iaq^ort  spsdsl  damage  to  a  femsle,  and  are  actionabis 
SB  that  gfoaads  JToIms  T.  Amsoh;  U  OUo^  810|  40  AnL  I>o^  lassma 

this  kMk  ^rrtriirt  has  bssa  ombodisd  in  leoUUtioB. 


Baldwin  «s.  Embbsoh. 

pa  Bbsdb  IsiiAmi»  toil 
BvnoB  AsnvDDW  Oovbt  vot  Xxsmv  ibok  8mi 
—  Ib  Bhodo  Islaad  a  aoa-rssideBt  saitor  attending  ooart  in 
of  a  snit  is  boI  exempt  fran  the  strrisa  of  a 
Um  ia  aaothar  sBit. 


CAarbf  F.  BMmln  wikd  Irving  OkmmpUn,  for  the  plaintifl: 
Edward  D.  JBosMtt,  for  the  defendant 

ICATntOH,  J.  This  is  an  action  of  otsumpiil  brought  in 
the  court  of  oommon  pleas,  the  writ  in  which  was  served  by 
■ammoning  the  defendant  The  defendant  pleaded  in  abate- 
nMot  of  the  suit  that  at  the  time  of  the  service  he  was  a  cit- 
Imq  of  Boston,  Massachusetts^  and  was  in  attendance  upon 
this  oourt  in  a  suit  in  which  he  was  plaintifif,  and  the  present 
plmintiff  was  defendant  The  plaintiff  demurred  to  the  plea, 
and  the  defendant  joined  in  the  demurrer.  The  courts  upon 
hearingi  sustained  the  demurrer  and  overruled  the  plea.  The 
defendant  thereupon  excepted,  and  now  petitions  for  a  new 
trialy  alleging  that  the  ruling  was  erroneous. 

The  question  whether  a  party  in  attendance  upon  a  court, 
to  the  prosecution  or  defense  of  a  suit,  is  privileged  from  the 
Mmrioe  of  a  summons  for  the  commencement  of  a  suit  against 
bim,  is  one  upon  whioh  there  has  been  a  contrariety  of  deois' 
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ion.  nie  gaiiend  nil»  relating  to  proiaotion  from  the  eemoe 
of  process  is,  that  all  persons  who  hare  any  relation  to  a  canas 
which  calls  for  their  attendance  in  court  are  protected  finon 
arrest  while  going  to  and  attending  court  and  returning. 
This  protection,  howeyer,  is  not  wholly,  nor  chiefly,  the  privi* 
lege  of  the  person,  but  is  granted  in  the  iutorest  of  the  public, 
that  the  courts  may  not  be  embarrassed  or  impeded  in  the 
conduct  of  their  business.  Hence  it  has  genenJly  been  held, 
that  the  protection  is  limited  to  exemption  from  arrest,  aod 
does  not  extend  to  the  service  of  process  which  Voes  not  inter- 
fere with  or  prevent  the  attondance  of  the  person  upon  the 
court:  Bown  v.  IWivrman,  7  Johns.  538;  HapHiu  v.  Co* 
bum,  1  Wend.  292;  HunUr  v.  Cleveland,  I  Brev.  167;  iSfodbr 
V.  A»y,  5  Rich.  623;  Legrand  t.  Bedinger,  4  T.  B.  Mon.  639; 
Grave  t.  OampbM,  9  Yerg.  7;  Page  v.  Randall,  6  CaL  82.  In 
Hayee  t.  Shielde,  2  Yeates,  222,  and  MUee  v.  McOuOogh,  1 
Binn.  77,  however,  it  was  held  that  exemption  should  be 
granted  from  summons  as  well  as  arrest,  the  reasons  assigned 
in  the  former  case  being  that  the  party's  attention  to  hia  own 
business  in  the  suit  depending  would  be  distracted  by  the  ser- 
vice, and  that  he  might  be  subjected  to  the  inconvenience  of 
attonding  an  action  at  a  distonce  from  hia  place  of  abode, 
contrary  to  the  wise  indulgence  of  the  law. 

In  some  of  the  cases,  the  question  whether  non-residents  of 
the  stoto  attending  court  are  entitied  to  protection  from  the 
service  of  a  writ  by  summons  for  the  commencement  of  a  suit 
has  been  considered. 

In  Biekop  v.  Vose,  27  Conn.  1,  the  defendant,  a  resident  of 
another  stote,  had  come  into  Connecticut  to  attend  the  trisl 
of  a  suit  which  he  had  caused  to  be  brought  in  one  of  the 
courte  of  that  stote,  and  it  was  held  that  he  was  not  exempt 
from  the  service  of  a  summons,  the  £act  that  he  came  from 
another  stoto  not  putting  him  on  any  bettor  footing  than  if  he 
had  been  a  resident  of  the  stoto.  Subsequentiy,  it  was  held 
in  WiUm  Sewing  Machine  Co.  t.  WiUon,  22  Fed.  Rep.  803, 51 
Conn.  696,  that  a  non-resident  defendant,  who  was  in  attend- 
ance upon  the  court  in  the  trial  of  his  case,  his  presence  being 
necessary,  both  as  a  witness  and  for  the  purpose  of  instraet* 
ing  his  counsel,  was  protected  from  the  service  by  summoos 
of  a  new  writ  against  him.  The  court,  however,  expressly 
limited  ite  decision  to  the. case  of  a  non-resident  debndsnti 
sQggesting  that  there  is,  perhaps,  a  reason  why  a  plsintif 
who  has  voluntarily  sought  tlM  aid  and  protection  of  tbs 
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ooorte  of  another  stale  should  uiot  shrink  from  hilng  siiljeoted 
to  their  oootiol,  which  does  not  apply  to  a  defendant  whose 
attendance  is  compnlsory. 

In  New  York,  while  it  has  been  held  that  the  protection  Is 
from  arrest  only,  and  not  from  service  of  a  summons,  an  excep* 
tion  has  been  made  in  favor  of  non-resident  witnesses:  Jfoms 
V.  B€cu:h,  2  Johns.  294;  Sanford  v.  Chase,  8  Cow*  381;  J7op- 
kins  ▼•  Cohum^  1  Wend.  292;  Seaver  y.  Robinson,  8  Duer,  622; 
Polard  V.  Union  Pacific  R.  R.  Co.,  7  Abb.  Pr.,  N.  S.,  70;  Penon 
V.  Grier^  66  N.  Y.  124;  23  Am.  Bep.  85;  Jenkins  v.  Smithy  57 
How.  Pr.  171.  The  grounds  upon  which  this  exception  rests 
are,  that  witnesses  from  out  of  the  state,  being  beyond  the  reach 
of  subpoena,  cannot  be  compelled  to  attend.  Hence,  if  they 
attend  at  all,  their  attendance  must  be  voluntary,  and  as  their 
attendance  is  often  necessary  for  the  ends  of  justice,  especially 
in  criminal  trials  in  which  the  accused  is  entitled  to  be  conr 
fronted  with  the  witnesses  against  him,  and  as  the  liability  to 
be  served  with  summons  for  the  commencement  of  a  suit  m 
another  jurisdiction  than  that  of  their  residence  might  as 
effectually  deter  them  from  attending  as  the  liability  to  arrest, 
public  policy  requires  that  they  should  be  protected  against 
such  service,  as  well  as  arrest,  as  an  encouragement  to  them 
to  attend.  In  Merrill  v.  Oeorge,  23  How.  Pr.  331,  a  non-resi- 
dent defendant  who  was  in  attendance  as  a  witness  was  held 
privileged,  not  only  from  arrest^  but  from  any  action  brought 
against  him.  The  court  did  not,  however,  base  the  right  to 
exemption  on  the  ground  that  the  non-resident  was  a  defend* 
ant^  but  that  he  was  a  witness.  Notwithstanding  the  above 
decisions,  which  might  well  have  been  considered  as  settling 
the  rule  in  New  York,  it  was  held  in  a  recent  case  in  that 
sUte  {Mauhews  v.  TirfU,  87  N.  Y.  568)  that  service  by  sum* 
mons  could  not  be  made  upon  a  non«resident  creditor  of  a 
bankrupt  attending  a  meeting  of  creditors  before  a  register  in 
bankruptcy  for  the  choice  of  an  assignee.  The  court  in  its 
opinion  takes  no  notice  of  the  earlier  decisions,  and  refers  to 
but  two  prior  New  York  cases,  vis.,  Person  v.  Qrier^  66  N.  Y; 
124, 23  Am.  Rep.  85,  in  which,  as  we  have  seen,  the  court  rested 
its  decision  on  the  ground  that  the  non-resident  defendant  was 
a  witness,  and  Van  Lieuts  v.  Johnsonj  an  unreported  case  cited 
in  Permm  v.  Orier,  66  N.  Y.  124,  23  Am.  Bep.  35,  in  which,  it  is 
said,  the  court  decided  that  a  non-resident  defendant  while 
attending  court  could  not  be  served  with  summons. 

In  Minnesota,  in  Sherman  v.  Qundlaeh^  24  Reporter,  886^  it 
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was  also  beld  that  a  non-faridflBt  witneai  who  had  in  good  fidth 
coma  into  that  stato  to  |^  oridonoa  in  a  oaoaa  ia  oxempt 
from  the  serrioe  of  a  anmmona  againtt  him  in  a  oirll  actioo 
in  coining,  in  attendance,  and  for  a  reaaonable  time  thereafter 
in  which  to  letnm. 

In  New  Jeraeji  aniton  from  other  etatee  are  privileged  from 
the  service  of  a  anmmona:  Hakey  v.  Stewatij  4  N.  J.  L.  866, 
in  which  the  non-reaident  was  a  plaintiff;  Dungam  v.  MUUr^ 
87  N.  J.  L.  18^  whioh  waa  the  case  of  a  non-reaident  d^nd* 
ant 

In  the  United  States  drcnit  oonrt  far  the  third  eireoit,  em- 
bracing Pennsylvania  and  New  Jersey,  the  same  dootrine  waa 
held  in  relation  to  a  non-resident  defendant;  Park§r  t.  JETofdk- 
Ktf,  1  Wall.  Jr.  269.  And  ao^  also,  in  the  United  Stotea  dr- 
ooit  ooort  for  the  seventh  cironit,  in  the  diatriot  of  Wiaoonsint 
in  Juneau  Bank  v.  McSpedan^  6  Biss.  64. 

The  reasons  assigned  for  the  exemption  of  non-roaldeot 
anitors  from  the  service  of  a  summons  are,  that  ooorta  of  jii»> 
tice  ought  to  be  open  and  accessible  to  anitors;  that  thay 
ought  to  be  permitted  to  approach  and  attend  the  oonrta  in  the 
prosecution  of  their  claims  and  the  making  of  their  defSmaes, 
without  the  fear  of  molestation  or  hindrance;  that  their  atten- 
tion ought  not  be  distracted  from  the  prosecution  or  defense  ef 
the  pending  suit;  that  they  might  be  deterred  from  proaecot* 
ing  their  just  rights  or  making  their  just  defenses  to  a  suit  by 
reason  of  their  liability  to  suit  in  a  foreign  juriadictioo.  While 
we  concede  the  force  of  the  reasons  advanced  for  protecting 
non-resident  witnesses  from  the  service  of  a  summons  agsinst 
them  for  the  commencement  of  a  suit,  euado,  maramdo  st  rsda- 
undOf  we  are  not  convinced  of  the  sufficiency  of  the  leasooa 
aasigned  for  the  exemption  of  non-resident  auitora  from  such 
process.    We  think  it  would  rarely  happen  that  the  attention 
of  a  non-resident  plaintiff  or  defendant  would  be  ao  distnctsd 
by  the  mere  service  of  a  summons  from  the  immediate  busi- 
ness  in  band,  in  prosecuting  or  defending  a  pending  suit,  that 
the  interests  of  justice  would  suffer  in  consequence,  or  that 
the  liability  to  such  service  would  often  deter  them  from  pros- 
ecuting (NT  defending  their  just  claima  or  righta    The  reasons 
assigned  for  the  exemption  would  apply  equally  aa  well  to  res- 
ident as  to  non-resident  suitors,  and  it  has  never  been  deemed 
necessary  to  exempt  resident  suitors  from  the  service  of  a 
aummons,  so  far  aa  we  have  been  able  to  find,  except  in  tbs 
aingle  state  of  Pennsylvania.    We  think  the  reasons  ars  b» 
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dfid  rather  than  tubatantiaL  We  are  of  the  oplnton,  there* 
ibr8|  thai  a  non-reaideiit  aiiitor  attending  ooart  in  the  proeeon* 
tioQ  ef  a  tait  ia  not  exempt  from  the  aervioe  of  a  aammona 
againat  him  in  another  suit  The  petition  fi>r  a  new  trial  ia 
denied  and  dismiased,  with  eoets. 
Bxoeptiona  overmled. 


WmraHBi»  ParnLBoa  or. — A«  Jbcnavmo  Dwautmwa  of  lh«  prlTilage  af 
witnoMw  from  MrnMof  0tTil  pvooaoi  will  bo  foand  in  tho  nolo  iolmrt  UmU^ 
S8  Am.  Repw  717-782.  8noh  aonrioo  ia  nllowod  nndor  Kngliah  practioos  Fooit 
T.  Qcmld^  1  HnrL  4  K.  90;  and  ia  mnny  Jnriodiotiono  ia  this  oonnlrj.  In 
•yMc%aoinIadiHM»tfioMnuaoaswmbovnontodi  WUmir.Dmmidaim,\Vt 
Ind.awi|  10 Am. St. Rap. 4&  laKow Jontf «MhaaornootaaokToid,lral 
■1^  U  tol  amdo  if  oiiWBMtMMM  doiBiad  ill  ifamv  V*  <Mii%  4»  H.  J.  L. 
iie»  4f  Aflk  Bifw  7M^ 


Atkinson,  Pbtitionbb. 

IM  BaoDB  bbun*  4ia] 

MAna  sr  PAaaar  loa  bh  OboiInudi  T^UAfaa  4a  Oin% 

MOV  ADTAiioBian%  WHBV.  — Whoro  a  fnthor  nukoi  a  dopooit  in  a 
iaTingo  bonk  in  tho  nuno  of  oaoh  of  throo  of  his  nz  ohildion»  hlmoolf  oa 
df»w*  aa  pari  of  tho  prinoipol  or  iaterott  of  moh  dopodti^  m. 
tho  doporitboohi  aatQ  Uo  dialh»  Mb  oaoh  of  hit  wid  ohildioa 
that  Iho  mon^  iholl  bo  thdn  at  his  doath,  and  makto  no  ohargo  nor 
Bomorandnm  aor  doUTory  in  the  proionoo  of  witnamsi,  as  roqnirod  by 
•tateto  to  evidenoo  on  advnnoemont^  oaoh  dopoiiti  oro  to  bo  Mgorded  aa 
giffei^  and  not  as  adTanoomonta,  and  oaoh  of  Mid  oliildron  i%  on  tho  fa* 
thor^o  dialh»  oatitlod  «a  coooiva  tho  dopooit  mado  ia  hia  namob  aad  «a 
hol4it  aoUaoiva  withoat  aoooanting  for  it  to  tho  oatato.  Andwheia 
tho  fiathor  also  makoo  a  Uko  deposit  in  a  amtlar  mannor  for  aaothor  of  hia 
■Old  ofaildron,  and  afterwards  withdraws  it  with  tiw  interest  thereon, 
and  iaTSoti  tiio  aamo  in  his  iadiHdnal  aamsb  saoh  ohild  will  he  oatitlod 
to  tfao  moQoy  dopoaitod  for  him,  with  the  iaterast  whioh  has  aoeniod 
thoroon»  both  andor  tfio  original  and  Uter  form  of  depoait^  for  the  tmat 
in  his  foTor  baring  boea  oaoo  oomplotoly  oonstitatodt  tho  traatoo  had  na 
power  to  roToko  it. 

Oain  elated  toft  an  opinion  of  the  eourl. 

Jacob  W.  Mathewmn^  for  the  olaimant  ehildren  of  William 


Louaa  L.  AngM^  for  the  administratrix. 

DuBFSSy  C.  J.  Thia  ia  a  caae  stated  for  the  0[rinion  of  the 
eooit.  It  shows  that  William  Atkinson  died  intestate,  Feb- 
mary  18,  1888,  leaving  a  widow  and  six  children,  three  sona 
and  three  danghtera,  partiea  to  the  statement,  the  widow  be* 
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log  likewise*  adminlstrairix  on  bis  estate.  Ha  left  personal 
•estate  to  the  amount  of  sevoDteen  tboosand  dollaxa  in  ezoess 
•of  all  his  debts  and  liabilitieSi  and  of  the  depodta  heranafter 
mentioned.  On  January  15,  1885,  be  deposited  two  thousand 
dollars  of  his  own  money  in  the  Mechanics'  Savings  Bank, 
making  an  entry  on  the  signature-book  of  the  bank  as  CoUows, 
to  wit:  "  Willie  J.  Atkinson,  William  Atkinson,  trustee.''  The 
bank  opened  an  account  in  form  following,  to  wit:  **  Hechan* 
ics*  Savings  Bank  in  account  with  Willie  J.  Atkinson,  William 
Atkinson,  trustee,"  and  gave  to  William  Atkinson  a  pass-book, 
in  which  the  account  was  entered  in  the  same  manner,  which 
book  said  William  retained  until  October  19,  1886^  when  be 
<lrew  the  deposit  and  interest,  and  invested  the  same  in  his 
individual  name.  Likewise,  January  15,  1885,  he  deposited 
in  the  same  manner  two  thousand  dollars  in  the  names  le- 
«pectively  of  Samuel  M.  and  Robert  W.  Atkinson,  and  one 
thousand  dollars  in  the  name  of  Anna  L.  Atkinson.  Said 
Willie  Jm  Samuel  M.,  and  Robert  W.  were  the  sons  of  William 
Atkinson.  Anna  L.  was  one  of  his  daughters,  and  had  served 
him  as  confidential  clerk  and  book-keeper  for  abont  fourteea 
years.  He  drew  no  part  of  the  principal  or  interest  of  either 
of  the  last  three  accounts,  but  retained  the  deposit-books  until 
he  died.  He  told  each  of  the  four,  in  his  lifetime,  that  he  bad 
made  the  deposits  for  them,  and  that  the  money  would  be 
theirs  at  his  death.  He  neither  made  nor  caused  to  be  made 
any  charge  or  memoranda  of  the  deposits  other  than  as  above 
etated,  and  never  delivered  to  either  of  his  children  the  pas^ 
book  of  the  deposits  standing  in  his  or  her  name.  He  made 
no  deposit  or  gift  to  his  other  two  children,  except  small  and 
•ordinary  presents.  The  principal  question  is,  whether  the  de- 
posits are  to  be  regarded  as  gifts  or  advanoementa  under  the 
etatute  (Pub.  Stat.  R.  I.,  c  187,  sec.  20),  and  if  they  are  to  be 
regarded  as  gifts,  what  claim  has  William  J.  on  the  assets  fiir 
the  withdrawal  of  the  deposit  for  him* 

We  do  not  see  how  the  deposits  can  be  regarded  ae  advaoee* 
ments,  since  they  were  never  charged  to  the  efaildren,  nor  was 
any  memorandum  made  of  tbem,  as  the  statute  requires  te 
advancements.  The  writing  in  the  bank-book  and  in  the 
pass-books  was  simply  the  writing  which  was  appropriate  to 
the  deposits,  between  the  bank  and  the  depositor,  and  in  our 
'Opinion  cannot  be  deemed  to  be  a  charge  or  memomidaiii 
within  the  meaning  of  those  words,  or  either  of  them,  as  used 
in  the  statute. 
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The  case  stated  seems  to  us  to  be  identical  in  its  material 
featores  with  the  case  of  Say  r.  Simmons,  11  B.  L  268,  S8  Am. 
Rep.  447,  wiless  it  can  be  distingoished  in  point  of  principle 
from  the  latter  ease  bj  reason  of  the  difference  in  the  form  in 
which  the  deposits  were  entered.  In  Bay  v.  8immon9f  11  B.  I. 
26S,  23  Am.  Bep.  447,  the  form  of  entry  was  ''  Dr.  Fail  River 
Savings  Bank,  in  account  with  Levi  Bosworth,  trostee  for  Ma- 
rianna  Raj,  Prov.  Gr."  The  depositor  received  a  pass-book 
10  which  the  same  form  was  used.  He  handed  this  book  to 
Hiss  Bay,  who  read  the  entry  and  thanked  him  for  his  present, 
bat  did  not  retain  the  book.  The  question  came  up  in  the 
settlement  of  his  estate,  whether  the  deposit  was  a  part  of  the 
estate  or  should  go  to  Marianna  Bay,  and  the  court  held  that 
it  should  go  to  her,  being  of  the  opinion  that  a  trust  for  her 
in  respect  of  the  deposit  had  been  completely  constituted. 
The  same  view  had  been  previously  taken  by  the  supreme 
court  of  Connecticut  in  Minor  v.  Roger$^  40  Conn.  512, 16  Am. 
Rep.  69,  though  that  fact  was  notr  known  to  this  court  when 
Ray  ▼.  Simmom^  11  B.  I.  266,  28  Am.  Bep.  447,  was  decided. 
And  the  decision  in  Ray  v.  SimmonSj  11  B.  1. 266, 23  Am.  Bep. 
447,  has  been  followed  in  New  York,  in  Martin  v.  Funk^  75 
N.  Y.  134,  31  Am.  Bep.  446,  in  which  case  an  elaborate  q[>in« 
ion  was  delivered  by  Chief  Justice  Church.  There  are  oases 
which  hold  otherwise,  but  it  seems  to  us  that  the  courts  which 
decided  them  did  not  sufBciently  distinguish  between  a  gift, 
which  requires  a  delivery  of  the  thing  given,  actual  or  sym* 
bolical,  and  the  creation  of  a  voluntary  trust,  which  requires 
for  its  conservation,  not  a  delivery  of  the  subject  of  the  trust 
to  the  beneficiary,  but  a  retention  of  it  by  the  trustee  for  the 
beneficiary's  benefit;  and  of  course,  where  the  donor  makes 
himself  the  trustee,  a  retention  of  it  by  the  donor  as  trustee 
for  his  benefit 

The  question,  then,  is,  whether  the  case  stated  differs  mato> 
riaBy  from  Ray  v.  Simmons,  11  B.  1. 266,  23  Am.  Bep.  447,  ow 
ing  to  the  different  manner  in  which  the  deposit  was  entered. 
We  do  not  think  it  does.  We  think  it  is  plain  that  the  inten* 
tion  of  the  depositor  was  not  to  give  the  deposits  directly  to  the 
children  severally  named  in  them,  but  to  give  them  through  the 
medium  of  as  many  trusts,  wherein  he  himself  should  be  the 
trostee  for  them;  and  the  deposits  being  deposits  of  money  or 
personalty,  we  know  of  no  technical  rule  which  prevents  our 
eonstming  them  according  to  their  essential  character  as  de- 
iarmined  by  the  intention.    Deposits  in  this  form  appear  not 
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to  be  unoommon  in  this  stata,  and  baTe  baan  tVMtod  bjr  tbia 
ooQrt  in  a  previoiu  case  aa  deposita  in  trvet  It  faUowa  tbal 
the  afotaaaid  Samuel,  Robert,  and  Anna  are  entitled  to  have 
to  have  the  money  deposited  for  them,  and  to  beM  it  aa  their 
own  without  accounting  for  it  in  the  settlement  The  aaid 
Willie  J.  is  also  entitled  to  the  money  deposited  tot  him,  with 
the  interest  which  has  accrued  thereon,  both  under  ttie  origi* 
nal  and  later  f<Hin  of  deposit;  for,  the  deposit  IiaTing  been 
kept  entire,  we  think  it  ia  fair  to  suppose  that  the  purpoaa  waa 
simply  to  transfer  it  from  one  bank  to  the  other  wiUumt  yith 
lating  the  trust  The  trust  having  once  been  eompleiely  eon* 
stituted,  the  trustee  had  no  power  to  revoke  it  The  deolan^ 
tion  of  the  trustee  to  the  benefloiarfea,  aa  above  stated,  ahowa 
that  be  under8jbx)d  it  to  be  eompletefy  oonstituted,  and  is  in- 
conatstent  with  the  suggestion  that  the  depoaita  wwe  made  in 
the  form  of  troata  to  evade  any  rule  ot  the  bank.  The  caaa 
stated  doea  not  show  that  there  waa  any  rule  of  the  bank 
limiting  the  deposits. 

We  think  the  foregoing  aolBoieiitly  anawers  the 
propounded  by  the  oasea  stated. 


ADVARonanTni Ctavnre,  bt  Aanoiriiiiov, fhs  wImIs er a ysri sf 
is  rappoflwl  a  ohOd  wiU  be  totitled  to  ee  tfie  dMih  intHtafte  ef  the  pMf 
mftkliisit- ZXitwT.M9d;8Sya.8Wt  SAflkStBtf^lfl  Ai^fteadUU 
or  heir  by  mn  ancestor  in  bis  UfstUns  is  prtmmfatk  adveasoeiaBii  ArvMes  ▼• 
OraUoH,  18111. 167;  65  Am.  Deo.  726.  As  between  a  loeo,  a  gpf^  and  aa  ad* 
vaaoement^  the  presamption  is  in  CaTor  el  aa  adTanoemeat^  beoaaw  of  Us 
tendenoy  towards  that  aqnality  of  distribation  among  tfie  ohiUrsa  wUsb  ie 
fH-esamed  to  haira  been  intsndeds  Pamtmn*9  Appeal,  ilS  Pis.  St  ISl  Ws 
presamption  may  be  rebntted  by  eironmstaaoeo  wbioh  indieata  that  aa  ad* 
ranoement  was  not  intended:  HaU  v.  HaU^  107  Mo.  101 1  Wmimm  t.  ifemqb 
Si  Ark.  4S9s  or  by  parol  sridenoe:  Brook  t.  Latimer,  44  Kan.  4Sls  SI  Aia.  8lk 
Rep.  292;  AorftM  ▼•  Barheo,  109  N.  a  299;  nnlees  where  the  pcorimDH  sf  a 
statute  ezdade  this  daw  of  sTidenoe,  as  in  Illinoiss  IfWasoa  ▼•  Tkomm  129 
I1L86S.  The  admimlbaity  of  pand  efidenoe  was  not  iaTolvad  in  tlM  ffriaw* 
pal  oase,  bat  the  Rhode  Iiland  statnte  apparant^y  foqairsa  tim  suae  om^ 
•traotioD  in  this  reipeot  as  that  of  Illinois. 

Absoluts  avo  UaoovnmoaAL  Tbusts  are  irrerooabla  ezoept  with  Iba 
eonsent  of  the  benefioiariee:  Jfiaol  t.  TSkm,  64  K.  H.  871;  oompaie  MMee 
^Thur§Um,lU  Mass.  696,  26  Am.  St.  Rop.  278,  and  eases  sited  in  aett  ia 
Diekermn'o  Appeal.  2  Am.  St  Rep.  662.  Nor  oaa  tbey  be  laveked  bf  «be 
donor's  andertaking  to  annex  to  tham  speoial  terms  ud  ^aaliSmtism  mS 
expressed  in  the  oi^pinal  dseUration  of  tmsti  Note  to  Diehemm*e  Appmk  2 
Am.  St  Rap.  661 
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Bbbwbb  V.  Nash. 

til  BBODB  laLAVO,  4n.] 

■roppk— MonvAooJi  RnAnmio  Psooudb  or  MosroAcn  Salb  Bsion 
■m  f»»i  Dxmmro  PvBGiiABni*8  TrrLS,  WRur.  ^  Wlk«re  a  mortgagor, 
aflv  a  dohetivo  ezorebo  of  the  power  of  sale  in  a  mortgaga,  reoeiroi  the 
mplw  pfoooada  of  tfio  mIo^  without  knowladga  of  the  daf eota  in  tba  sale, 
bat  retaina  ■nob  ptoeoada  after  he  laama  of  eooh  defaots,  he  will  be  ee- 
teppod  from  de^jing  the  poiobaeer^e  title.  He  oannot  be  ptrmitted  to 
loimdiale  llie  mortgage  ■ale^  and  at  the  aame  time  inaiat  mpon  haying 
llie  boBailt  of  it. 

§nmoQATam — PuBOUsn  sa  Dwbotivi  MoKraAon'a  Sals  Svbbdoatbd 
«o  Kioan  ov  MoBi«Aon^  wasir.— A  bona  JUU  pnrohaaer  at  a  mort- 
gagee^ aalo  wUoh  proToa  to  be  defeotire,  who  baa  paid  the  amoaat  of  hie 
bid  wUeh  baa  been  applied  to  the  mortgage  debt^  ia  entitled  to  be  aab- 
lOiiaied  to  tlM  rigbta  of  the  mortgagee^  and  the  mortgage  will  be  regarded 
la  oqoity  aa  aaaigned  to  aaeb  pnrohaaer,  eren  though  the  mortgagee'a 
4md  la  bim  doea  not  oontain  langnage  amonnting  to  a  legal  aaaignmentto 
flimh  pnrohaaer  ia  not  to  be  regarded  aa  a  mere  atranger  to  the  eatate. 
Vor  doea  it  make  any  dilbrence  in  equity  that  the  mortgage  was  dia- 
ahaifed  on  the  reoord  after  the  pnrohaaer'a  right  to  anbrogation  bad  el* 
nndy  aoemod  to  biflk 

Bill  in  equity  for  an  injnnotion. 

NieMa»  Van  Slj/ek  and  Oyrw  If.  Van  SlycK  for  the  oom- 
plainants. 

iUborl  B.  Orafii^  for  fhe  respondenti. 

DuBm,  C.  J.  The  case  steted  in  the  bill  ig  this:  October 
18,  A.  D.  1876,  Qeorge  M.  Nasb,  being  owner  in  fee-simple  of 
two  lota  oi  land  in  the  town  of  Westerly,  mortgaged  them  to 
the  Westerly  Savings  Bank  as  security  for  his  promissory  note 
to  said  bank  for  seven  thousand  five  hundred  dollars,  with 
power  to  Simeon  F.  Perry,  treasurer  of  said  bank,  or  his  suc- 
oeesors  in  offioe,  to  sell  said  lots  in  case  of  default  Qeorge 
IL  Nash  subsequently  died,  leaving  a  widow  and  four  chil- 
dren,  Qeorge  B«,  Frank  H.,  Harriet  J.,  and  Anna  Nash,  his 
iole  heirs  at  law,  said  Anna  being  a  minor.  Afterward  the 
widow  and  the  three  adult  children,  together  with  the  guar- 
dian of  said  Anna,  thereunto  duly  authorized,  gave  a  second 
mortgage  to  said  bank  on  said  two  lots  and  another  lot  and 
certain  personal  property,  as  security  for  a  note  for  seven 
thousand  five  hundred  dollars  given  by  said  Qeorge  B.  for  the 
common  benefit  of  all  the  grantors.  The  mortgage  contained 
•  power  to  the  bank  to  sqU  in  case  of  default*  August  17, 
A.  D.  1881,  the  conditions  of  both  mortgages  having  been 
btoken,  the  bank  advertised  the  mortgaged  property,  except 
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the  lot  not  In  the  first  mortgage,  for  sale  at  anctioii  under  the 
powers  in  both  mortgages,  and  at  the  auction  caused  the  same 
to  be  struck  off  to  James  D.  Brewer,  the  highest  bidder,  for 
nineteen  thousand  five  hundred  dollars,  on  receipt  of  which 
it  gave  him  a  deed.  The  deed  purports  to  convey  to  him  the 
property  so  struck  off  to  him,  and  purports  in  the  body  to  be 
the  deed  of  the  mortgagors  in  both  mortgages,  but  by  the 
Westerly  Savings  Bank  as  attorney  under  the  powers  in  both, 
and  is  rigned  and  sealed  only  by  the  mortgagors  in  the  second 
mortgage  by  said  savings  bank  through  the  agency  of  Simeon 
F.  Perry,  treasurer.  James  D.  Brewer  entered  under  the  deed, 
and  upon  the  faith  of  it  spent  large  sums  in  improvements. 
He  died  In  1886,  leaving  a  son,  the  complainant  Edward  S. 
Brewer,  who  succeeded  him  in  ownership,  and  likewise  spent 
large  sums  in  improvements.  The  bank,  after  retaining  out 
of  the  proceeds  of  the  mortgage  sale  enough  to  pay  the  ex- 
penses and  the  two  mortgages,  having  a  surplus,  paid  it  over 
to  Samuel  H.  Cross,  who  was  administrator  and  agent  for  the 
estate  of  Qeorge  M.  Nash,  and  also  guardian  for  Anna  Nash. 
The  bill  alleges  that  Cross  paid  over  their  shares  of  the  sur- 
plus to  the  widow  of  Qeorge  M.  Nash,  to  Harriet  J.  Nash, 
Frank  H.  Nash,  and  Jessie  H.  Cross,  assignee  of  Oeorge  S. 
Nash,  and  that  they  received  the  same  well  knowing  it  to  be 
the  surplus  from  the  money  paid  by  James  D.  Brewer,  and 
afterward,  on  Anna  Nash,  his  ward,  attaining  her  majority, 
paid  to  her,  as  part  of  her  estate  in  his  hand,  her  share  of 
said  surplus,  which  she  received  knowing  it  to  be  a  part  of 
said  surplus.  The  deed  to  James  D.  Brewer  was  made  Octo- 
ber 6,  A.  D.  1881,  and  December  8, 1881,  the  bank  discharged 
on  the  record  both  mortgages.  June  28,  A.  D.  1887,  Anna 
Nash,  Frank  H.  Nash,  and  Harriet  J.  Nash  brought  an  action 
of  ejectment  against  John  F.  Champlin  and  Charles  A.  Stone, 
tenants  of  Bdward  S.  Brewer  of  the  first  ct  the  tracts  of  land 
described  in  the  two  mortgages,  to  recover  possession  of  their 
undivided  fourth  parts  thereoC  This  bill  is  brought  against 
them  to  have  them  enjoined  from  prosecuting  said  actioii. 
They  have  demurred  to  it  generally  for  want  of  equity. 

It  is  not  clear  to  us  that  the  deed  given  by  the  bank  t» 
James  D.  Brewer  is  not  good  as  a  conveyance  under  the  seoood 
mortgage  so  far  as  the  widow  and  the  three  older  duldreo  of 
(3eorge  M.  Nash  are  ooncemed.  But  it  is  aasumed  by  the 
eomplainanii  and  urged  by  the  defendants  thai  there  am 
defcola  of  sale  or  exeoutioD  which  invalidate  it  as  a  kf^ 
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insimmenti  fhong^  the  defects  assumed  on  the  one  side  and 
urged  on  the  other  are  not  the  same.  The  complainants  seek 
relief  on  the  ground  of  equitable  estoppel,  and  we  will  con* 
rider  the  case  on  that  ground;  for  whether  the  conveyance  be 
good  at  law  as  against  the  widow  and  the  older  children  or 
not,  it  is  not  good  at  law  as  against  Anna  Nash,  since  the 
authority  to  mortgage  conferred  upon  her  guardian  did  not 
authorise  the  insertion  of  the  power  to  sell  in  the  mortgage; 
Barry  ▼.  Clarke,  18  R.  L  65. 

The  contention  of  the  complainants  is,  thai  the  defendants^ 
who  are  plaintiffs  in  the  ejectment  suit,  having  received  their 
shares  of  the  proceeds  of  the  mortgage  sale,  knowing  them  to 
be  such  shares,  and  having  allowed  the  purchaser  and  his  son 
to  go  on  improving  the  estate  at  great  expense  in  the  belief 
that  their  title  was  good,  are  equitably  estopped  from  now  de^ 
nying  the  title,  and  should  therefore  be  enjoined  from  prose- 
cuting their  action  at  law.    There  can  be  no  doubt  that  the 
parties  receiving  the  money  would  be  subject  to  such  estoppel, 
i^  when  they  received  it,  they  knew  not  only  that  it  was  a 
part  of  the  proceeds  of  the  mortgage  sale,  but  also  the  circuni* 
stances  which  invalidate,  or  are  supposed  to  invalidate,  that 
sale  and  the  conveyance  under  it:  Smith  v.  Warden^  19  Pa.  St. 
424;  Maple  v.  KtueaH,  58  Pa.  St.  348;  91  Am.  Dec.  214;  Brevh 
eter  v.  Baker,  16  Barb.  618;  Breeding  v.  Stamper,  18  B.  Mon. 
176;  IFood  v.  Sedy,  82  N.  Y.  105;  Flanigan  v.  Turner,  1  Black, 
491;  Pareley  v.  Hay$,  17  Iowa,  810;  Deford  v.  Mercer,  24 
Iowa,  118;  92  Am.  Dec.  460;  Sloan  v.  Froihingham,  72  Ala. 
689,  608.    The  biU  does  not  allege  such  knowledge.    But 
asBoming  that  such  knowledge  was  necessary  to  create  the 
asCoppel,  and  that  the  parties  have  not  lost  their  right  to  in* 
sisi  upon  it  by  their  laches  and  delay,  it  still  seems  clear 
to  us  that  if  tiie  parties  who  received  the  money  without  the 
knowledge  oontinue  to  keep  the  money  after  acquiring  it,  the 
estoppel  will  likewise  continue.    They  cannot  be  permitted  to 
tvpadiate  the  mortgage  sale,  and  at  the  same  time  insist  upon 
Imving  the  benefit  of  it:  MapU  v.  KweaH,  68  Pa.  St  348; 
91  Am*  Deo.  214.    But  furthermore,  we  think  the  complain- 
aato  are  entitled  to  relief  on  another  ground. 

James  D.  Brewer  entered  into  possession  of  the  premises, 
wliioh  the  defendants  are  trying  to  recover  at  law,  as  pur* 
ehaaer  at  the  mortgagee's  sale,  and  continued  to  occupy  them 
daring  his  life  as  such,  and  the  complainant  Edward  S. 
Brewer  has  saoceeded  to  his  title  or  supposed  title  and  occu« 
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pation;  and  therefore,  if  for  anj  reasoa  Ua  title  under  the 
mortgagee'a  sale  ia  defective,  why  ahoald  he  not  be  allowed  to 
protect  himself  under  the  mortgages,  holding,  at  leasts  by  title 
as  good  as  the  mortgagee  wonld  have  had  if  there  had  been 
no  sale?  The  language  of  2  Jones  on  Mortgages,  seo.  1902,  is: 
**  If  the  sale  under  the  power  is  subsequently  declared  void 
for  any  irregularity,  a  purchaser  who  has  paid  the  purchase- 
money  is  subrogated  to  the  rights  of  the  mortgagee  under  the 
mortgage,  which  is  regarded  as  assigned  to  him.''  Of  course 
the  deed  given  by  the  mortgagee  under  a  vmd  sale  may  con* 
tain  language  which  will  amount  to  a  legal  as  well  as  an 
equitable  assignment:  Brown  v.  8mUh^  116  Mass.  108;  Ihimt 
▼•  Zlaytff,  116  Mass.  89;  but  the  doctrine  is,  that  even  with- 
out suoh  languagCi  the  purchaser  who  has  paid  the  purchase- 
money  is  entitled  to  be  regarded  in  equity  aa  if  he  were  the 
assignee  of  the  mortgage:  Jone$  v.  Mack^  68  Mo.  147;  Hondktr 
▼•  Shaugh^  66  Mo.  472;  RustM  v.  Whiidy,  69  Ho.  196;  /oAiwm 
T.  SoberUor^  84  Md.  166;  Sobimon  v.  ilyan,  26  N.  Y.  320;  JTinr 
▼.  Berbhire,  62  Ind.  149;  Brob$i  v.  Broek,  10  Wall.  519,  634; 
Johnaon  v.  Sandhoff^  80  Minn«  197;  Sloan  v.  Frothingham,  72 
Ala.  689, 604;  Frisehe  v.  Kramef^a  Lessee,  16  Ohio^  126;  47  Am. 
Dec  868;  Start  v.  Brown,  12  Wis.  672;  78  Am.  Dec  762;  KeUy 
r.  Dnff,  61  N.  H.  436;  Taylor  ▼•  Agrieukwral  etc  Agoociation, 
68  Ala.  229. 

The  grounds  of  decision  are  not  very  fully  developed  in 
these  cases,  but  it  seems  to  us  that  the  trae  ground  is  this, 
that  while  ordinarily  a  stranger  to  the  estate  who  voluntarily 
pays  off  a  mortgage  thereon  is  not  entitled  to  subrogation  to 
the  rights  of  the  mortgagee,  a  purchaser  at  the  mortgagee's 
•ale,  even  wben  the  sale  is  void,  is  not  to  be  regarded  as  a 
mere  stranger;  but  that,  having  bid  off  the  estate  in  good 
faith  on  the  invitation  of  the  mortgagee  to  do  so,  when,  sap> 
posing  his  bid  to  have  been  effectual  to  invest  him  with  lbs 
equitable  or  executory  title,  he  pays  the  amount  of  his  bid, 
and  the  same  is  applied  to  the  mortgage  debt,  he  has  a  moft 
persuasive  equity  to  be  subrogated  to  at  least  the  rights  of 
the  mortgagee  who  invited  his  confidence.    In  such  a  case  tbs 
court  does  simply  what  the  mortgagee  would  be  bound  in  coo- 
science  to  do  himself,  if  he  could,  when  it  treats  the  purchsser 
as  the  assignee  of  the  mortgage.    And  of  oourse,  where  the 
purchaser  has  entered  under  the  mortgagee's  deed  and  made 
improvements,  this  equity  is  strengthened:  Muir  v.  Berhkin, 
£2  Ind.  149.    In  KeUy  y.  Duff,  61  N.  H.  435,  where  a  person, 
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trroDeondy  aappoiing  be  bad  an  interest  in  an  estate,  paid  off 
A  mortgage  tbereon,  it  was  beld  that  be  was  entitled  to  be 
treated  as  an  equitable  assignee  of  tbe  mortgage*  And  in  this 
view,  it  also  seems  to  us  that  it  does  not  matter  that  the  power 
of  sale  in  tbe  second  mortgage  was  invalid,  so  far  as  it  pur- 
ported to  be  executed  by  the  guardian  of  Anna  Nash,  since 
she  does  not  for  that  reason  have  any  better  right  than  her 
brothers  and  sisters  have  to  profit  by  the  payment  of  the 
mortgages.  Nor  do  we  see  that  it  makes  any  difference  in 
equity  that  tbe  mortgages  were  discharged  on  the  record,  the 
discbarge  having  been  made  on  the  assumption  that  tbe  title 
to  the  estate  bad  vested  in  tbe  purchaser,  and  after  his  equita* 
ble  right  to  subrogation  bad  already  accrued  to  him:  Bacon  v. 
ChH>dnow,  59  N.  H.  415;  Quckian  v.  Riley,  186  Mass.  71,  74. 
Demurrer  overruled.  ^_^__^ 

MmroAon  avd  Von>  FoRSOLOsuBia  -»  Whiv  a  MoaTaAOOB  Ratifiks  a 
8AbB  iiadtr  mn  irregular  or  defeotiTa  power,  the  parohaeer's  title  is  not 
dfected  by  dofeoti  in  tho  original  power  to  aeU:  Fort  Worth  I^ai,  Bank 
▼•  Damgkertif,  81  Tax.  301.  Tho  porohaoer  of  properby  mAd  nnder  a  void 
foreelooiiro  of  a  mortgage  tlioroa<  may  bo  aabrogated  to  the  rights  which  the 
mortgagor  originally  had,  if  the  aalo  and  purchaae  are  afterwards  set  asidei 
DmUkerr.  BMfh  ^ ^^  ^^\  32  Am.  81  Rep.  444;  oompare  King  t.  Proton. 
SO  Tex.  S7e.  Bat  a  mortgagee  eannot  be  compeUed  to  assign  his  mortgage, 
aniasa  tho  peraoa  claiming  snoh  assignment  is  a  surety  who  has  paid  the 
mortgage  debt^  or  ooo  bound  to  pay  tho  debt  by  reason  of  some  similar  rela* 
or  one  who  has  spoeial  eqnitios  by  reason  of  tho  mortgagee's  oontraot  or 
AtoHl  V.  Smimffi  Bcmk^  16  R»  L  78i» 
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ov  Rmtossibu  Aoiht  IvTSRvumra  bwubm  Damn>Airr's 
KaouoBHOB  ASB  Dakaqb  SomiSD  Bbbah  OtATOAL  OovnonoK, 
WBia.  —  Whan  tho  independent  aot  of  a  raspoMibio  paason  intervenes 
botwooa  tho  defendant's  n^Ugenoo  and  tho  injnry  snstainedt  snoh 
aot  braaks  the  aaasal  ooonootion  between  the  negligenoo  and  the  dam* 
■g%  and  ho  iHio  is  guilty  of  tho  original  negligenoo  is  not  chargeable, 
bat  rodrees  must  be  sought  from  him  who  direotly  oaused  the  injury, 
oaloss  the  intervening  aot  is  snob  as  might  reasonably  have  been  antioi* 
patod  as  the  natural  or  probal^  result  of  tho  original  negligenoo,  in 
latter  ease  the  original  negligenoo  wiU  bo  regarded  as  the  prozi* 
laaso  of  tho  injury,  and  will  render  the  person  guilty  of  it  gharge- 
•hla  Whara^  tharoforo,  a  parson  driving  on  a  oountry  highway  meets 
■uithor»  also  driving,  who  fails  to  turn  out^  as  required  by  statute,  and 

the  former  is  compelled  to  drive  upon  the  side  of  tho  road  and  is  injured 
Am.  St.  Rbp.,  Vol.  ZXVU. 
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ty  MmABf  iMl  ft  pott  in  the  higliway  staDdtng  ontddt  of  b«t  nttr  t» 
thft  tnivdad  ftoK  tlM  town  wOl  not  be  liable  for  tbe  injiiry,  Uit  Ifae 
ponoft  whoM  indopoidffit  ftet  was  the  prozinMte  OMue  of  the  in j«i7  will 
be  liftUo  llMnfbr. 

AonoH  on  the  oasau 

FraneiB  B.  Peekham  and  Pairick  J.  Oalvin^  for  the  plaintifflk 

WfUiamP.ah^fiMamd  WiUiam  P.  Sheffield,  Jr^  br  Hm  d^- 
ibndani. 

MATTSBOir,  J.    This  is  an  aollon  of  the  case  against  the  de- 
fendant^ in  his  capacity  as  town  treasurer  of  Middletown,  to 
recover  damages  for  injories  suffered  by  the  plaintiff^  Mrs. 
Mahogany,  by  reason  of  the  neglect  of  ttie  town  to  keep  one 
of  its  highways  safe  and  convenient  for  travelers,  as  required 
by  the  statute.    The  neglect  complained  of  was,  that  the  town 
permitted  a  post  to  remain  on  the  side  of  the  highway,  so 
near  to  the  traveled  part  as  to  be  dangerous  to  persons  driv* 
Ing  along  such  highway.    At  the  trial  the  defendant  contended 
that  as  the  accident  occurred  on  the  side  of  the  road,  outside 
ot  the  traveled  carriage-way,  and  as  the  plaintiff,  Mrs.  Ma- 
hogany, left  the  carriage*way  without  necessity  for  so  doinit 
occasioned  by  the  condition  of  the  highway,  she  assumed  the 
risk  of  or  incident  to  traveling  outside  of  the  carriage-way. 
The  plaintiffs   in  reply  alleged,  and  offered    testimony  to 
prove,  that  one  Abner  B.  Lawton  was  at  the  time  driving  on 
the  highway  opposite,  or  nearly  opposite,  to  the  post  com- 
plained of,  and  that  he  neglected  to  turn  to  the  right  of  the 
center  of  the  traveled  part  of  the  road,  and  thereby  compelled 
Mrs.  Mahogany  to  drive  upon  the  side  of  the  road,  where,  no^ 
withstanding  she  was  in  the  exercise  of  due  care,  her  carriage 
came  in  contact  with  the  post,  and  she  sustained  the  injuries 
to  recover  damages  for  which  this  suit  is  brought.    Tbe  de- 
fendant urged,  in  reply  to  this  allegation  of  the  plaintiffs,  that 
if  the  injuries  resulted  from  the  wrongful  act  of  Lawton  in 
not  driving  to  the  right  of  the  center  of  the  traveled  way,  or 
would  not  have  occurred  but  for  his  act,  the  town  was  not 
liable,  and  requested  the  court  to  so  instruct  the  jury.    Tbe 
court,  however,  charged  the  jury  that,  notwithstanding  the 
accident  might  not  have  occurred  but  for  the  wrongful  act  of 
Lawton  in  not  turning  to  the  right  of  the  traveled  path,  jet 
if  th^  accident  would  not  have  occurred  but  for  existence  of 
the  post  on  the  bank  or  side  of  tbe  road,  the  town,  if  othe^ 
wise  liable^  would  not  be  relieved  simply  beoanae  the  wroof 
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fbl  oondnot  of  Lawton  oonourred  in  oaasing  the  Accident  or 
bjniy.  The  defendant  excepted  to  this  charge,  and  also  to 
the  refusal  to  charge  according  to  his  reqaest,  and  the  jury 
having  returned  a  yerdict  for  the  plaintiffs,  now  petitions  for 
a  new  trial,  alleging,  among  other  grounds,  that  the  court  erred 
in  its  instrootion  and  refusal  to  instruct  as  stated  above. 

The  instmction  of  the  court  to  the  jury  applied  to  the  case 
si  bar  the  rule  adopted  in  Eampmrn  ▼•  Taylor,  16  R.  L  83,  85, 
a  rule  supported  by  numerous  cases.  In  all  these  cases,  how- 
ever, the  caose  concurring  with  the  defect  in  the  highway  to 
produce  the  injury  was  a  natural  cause,  or  pure  accident,  for 
which  no  person  was  responsible,  and  not,  as  in  the  case  at 
bar,  the  independent  act  of  a  responsible  person.  Such  an 
act,  it  is  said,  arrests  causation,  being  regarded  as  the  proxi- 
mate cause  of  the  injury,  the  original  negligence  being  con- 
sidered merely  as  its  remote  cause.  As  in  law  it  is  the  proxi* 
mate  and  not  the  remote  cause  which  is  regarded,  he  who  is 
guilty  of  the  original  negligence  is  not  chargeable,  but  redress 
must  be  sought  from  him  who  directly  caused  the  injury. 
Perhaps  this  principle  is  nowhere  more  clearly  stated  than  by 
Wharton  in  his  treatise  on  the  law  of  negligence.  In  section 
184  he  propounds  this  question:  ''  Supposing  that  if  it  bad 
not  been  for  the  intervention  of  a  responsible  third  party  the 
defondaat's  negligence  would  have  produced  no  damage  to 
the  plaintiff,  is  the  defendant  liable  to  the  plaintiff?"  and 
proceeds:  *'This  question  must  be  answered  in  the  negative, 
tar  the  general  reason  that  causal  connection  between  negli- 
gence and  damage  is  broken  by  the  interposition  of  indepen- 
dent responsible  human  action.  I  am  negligent  in  a  particular 
enbject-matter*  Another  person  moving  independently  comes 
in,  and,  either  negligently  or  maliciously,  so  acts  as  to  make 
my  nei^igence  injurious  to  a  third  person.  If  so,  the  person 
intervening  acts  as  a  non-conductor,  and  insulates  my  negli- 
so  that  I  cannot  be  sued  for  the  mischief  which  the  per- 
00  intervening  directly  produces.  He  is  the  one  who  is 
liable  to  the  person  injured.  I  may  be  liable  to  him  for  my 
negligence  in  getting  him  into  difficulty,  but  I  am  not  liable 
to  otbera  for  the  negligence  which  he  alone  was  the  cause  of 
making  operative."  And  again,  in  section  999,  he  remarks: 
^  It  li*0  been  already  seen  that  the  negligence  of  a  third  party 
Interwening  between  the  defendant's  negligence  and  damage 
bfeaks  the  causal  connection  between  the  twa  •  •  •  .  There 
§m  SBO  load  that  has  not  imperfections,  and  if  a  traveler  is 
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foroed  against  one  of  theae  through  the  negligence  of  a  third 
party,  it  ia  from  the  latter,  and  not  from  the  town,  that  redt^M 
must  be  sought''    And  see  also  2  Thompson  on  Negligence, 
p.  1089,  sec.  6;  Hmfe  r.  Town  of  FuUon,  29  Wis.  296,  307;  9 
Am.  Rep.  568;  Cuff  v.  Newark  &  N.  Y.  R.  R.  Co.,  36  N.  J.  L 
17,  82;  10  Am.  Rep.  205.    In   RowM  v.  Ciiy  of  LowM,  7 
Gray,  100,  66  Am.  Dec.  464,  in  which   the  plaintiff,  while 
passing  out  of  the  post-office  building,  slipped  from  the  step^ 
which  were  outside  the  limits  of  the  street,  and  for  the  con- 
dition of  which  the  defendant  was  not  responsible,  to  the 
sidewalk,  and  then  continued  slipping  until  she  fell  and  was 
injured,  both  the  steps  and  sidewalk  being  so  covered  with  ice 
as  to  be  slippery  and  unsafe,  and  having  remained  so  mors 
than  twenty-four  hours,  the  court  held  the  defendant  not  liable; 
and  in  distinguishing  the  case  from  Palmer  v.  /u^ofrtland  of 
Afidover,  2  Cush.  600,  one  of  the  cases  supporting  the  role 
applied  in  Hampson  v.  Taylor,  15  R.  L  88,  85,  said:  **We 
think  the  only  exception  to  the  rule,  that  the  plaintiff  cannot 
recover  unless  the  defect  in  the  highway  was  the  sole  cause  of 
the  injury,  must  be  one  where  the  contributing  cause  was  a 
pure  accident,  and  one  which  common  prudence  and  sagacity 
could  not  have  foreseen  and  provided  against''    In  Kidder  v. 
Inhabitant  of  Dunetdble,  7  Gray,  104,  an  action  to  recover 
damages  for  an  injury  from  a  defect  in  a  highway,  the  court 
says:  ^The  alleged  defect  in  the  highway  here  was  a  n^leet 
to  remove  the  snow  therefrom,  and  the  injury  is  alleged  to 
have  been  received  by  the  upsetting  of  the  sleigh  in  which  the 
plaintiff  was  traveling  upon  the  road.    It  appears  by  the  (sets 
stated  that  the  plaintiff,  while  thus  traveling  on  the  road,  met 
Ward  Gobum  driving  a  one-horse  sled  with  stakes  on  the  sides, 
and  as  Coburn  testifies,  he  believes  that  as  he  drove  forward, 
the  stakes  in  his  sled  struck  the  top  of  the  back  part  of  the 
sleigh  and  overturned  it,  he  having  turned  to  the  right  as  far 
as  he  oould  safely  on  account  of  the  snow  in  the  road.    The 
defendant,  however,  contended  that  the  injury  was  caused 
wholly  or  in  part  by  the  carelessness  or  negligence  of  Coburn, 
and  asked  the  court  to  instruct  the  jury  that  if  such  was  the 
case  the  plaintiff  oould  not  recover,  and  this  prayer  for  in- 
struction was  refused.    The  case  stated  by  the  defendant  was 
one  of  injury  resulting  from  the  combined  effect  of  two  dis- 
tinct causes,  and  one  of  those  proceeding  from  a  third  person 
who  would  be  responsible  for  any  injury  he  might  unlawfiiUj 
occasion.    The  court  are  of  the  opinion  that  if  this  injury  was 
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eaosed  wbolljr  bj  Coborn,  or  was  the  combined  result  of  a  de« 
fcet  in  the  highway  and  earelessness  or  neghgence  on  the  part 
of  Oobom  in  driving  his  Tshicle,  whereby  the  stakes  in  his 
ded  strack  the  sleigh  of  the  plaintiff  and  overturned  it,  the 
defendants  are  not  chargeable  therefor/'  So,  toO|  in  Shepherd 
T.  Inhabitani$  qf  Ohekea^  4  Allen,  118,  the  plaintiffs  sued 
far  an  injury  to  the  plaintiff  wife  by  reason  of  a  defective 
highway.  It  was  proved  or  admitted,  for  the  purposes  of  the 
trial,  that  boys  had  been  in  the  habit  of  sliding  with  sleds, 
without  interruption  by  the  city  authorities,  upon  a  sidewalk 
which  the  defendants  were  bound  to  keep  in  repair,  and  had 
made  the  snow  and  ioe  upon  it  so  slippery  as  to  be  dangerous; 
that  while  the  plaintiff  wife  was  walking  upon  the  sidewalk 
10  a  dark  evening,  a  boy  in  sliding  ran  upon  her  with  his  sled 
and  threw  her  down,  whereby  she  received  the  injury  com- 
plained of;  that  she  did  not  see  the  boy  or  sleJ  until  she  was 
fitrack,  and  by  reason  of  the  slippery  condition  of  the  side- 
walk could  not  have  avoided  them  if  she  had  seen  them 
eoming.  The  court  held,  a£Srming  the  prior  cases  of  RoweU 
▼.  OUy  of  LoweU^  7  Gray,  100,  66  Am.  Dec.  464,  and  Kidder  v. 
InhabUa/tUe  of  Dunsto&Is,  7  Oray,  104,  that  as  it  did  not  appear 
that  the  plaintiff  Mrs.  Shepherd  was  injured  by  the  alleged 
defect  in  the  way,  but  it  was  dear  that  the  accident  happened 
in  part  fix>m  the  unlawful  or  careless  act  of  a  third  person,  the 
action  could  not  be  sustained. 

The  role  above  stated  is  subject  to  the  qualification,  that  if 
the  intervening  act  is  such  as  might  reasonably  have  been 
anticipated  as  the  natural  or  probable  result  of  the  original 
negligence,  the  original  negligence  will,  notwithstanding  such 
intervening  act,  be  regarded  as  the  proximate  cause  of  the 
injury,  and  will  render  the  person  guilty  of  it  chargeable: 
Wharton  on  Negligence,  sec.  145;  2  Thompson  on  Negli- 
gence, p.  1089,  sec.  6;  Lane  v.  Atlantie  Worker  111  Mass.  136, 
139, 141 ;  Origge  v.  Fleelenetein^  14  Minn.  81 ;  100  Am.  Dec.  199; 
Clark  V.  Chambere,  L.  R.  8  Q.  B.  Div.  327;  Burrows  v.  March 
Gas  and  Coke  Co.^  L.  R.  7  Ex.  96, 97;  Dixon  v.  Bell,  5  Moore  & 
8. 198, 199;  lUidge  v.  Ooodtrin,  5  Car.  &  P.  190, 192;  Lynch  v. 
JVttrdsA,  6  Jur,  797.  But  we  do  not  think  that  it  can  be  reason- 
ably held  that  the  town  ought  to  have  anticipated,  as  a  proba- 
ble result  of  permitting  the  post  to  remain  by  the  side  of  the 
road,  that  some  one  would  be  forced  against  it  by  the  wrongful 
and  unlawful  conduct  of  another  in  keeping  the  middle  of  the 
traveled  path,  instead  of  turning  to  the  right  of  the  center  of 
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it|  as  required  bj  the  ttatate.    In  P^rhr  T.  Oily  ^(Umi  10 
Han,  618,  affirmed  74  N.  Y.  610,  the  water  commisiiioiMwrs  of 
the  city  of  Cohoes,  acting  under  aathotity  ol  law,  made  an  ex- 
cavation in  one  of  the  etreets  for  the  purpose  of  laying  water 
pipes  for  public  and  general  use,  and  in  so  doing,  oaused  earth 
to  be  thrown  out  along  the  trench}  and  also  brought  into  the 
street  a  heap  of  sand  for  use  in  the  work«    At  the  end  of  the 
day,  barriers,  oonsisting  of  planks  extending  from  sidewalk  to 
sidewalk,  supported  by  barrels  placed  in  the  street,  were 
erected  to  prevent  vehicles  from  entering  the  street    Subse- 
quently some  person,  without  the  authority  or  knowledge  of 
the  commissioners,  removed  one  of  the  barriers,  and  the  plain- 
tiff in  the  darkness  drove  through  the  opening  thus  made,  ran 
upon  the  obstruction,  and  was  thrown  from  his  carriage  and 
injured.    It  was  held  that  the  defendant  was  not  bound  to 
anticipate  mischievous  or  wrongful  acts  on  the  part  of  others, 
and  hence  was  not  bound  to  guard  against  them.    See  also 
DoheHy  v.  ItihdbUanU  of  Waltham,  4  Gray,  596;  McGinity  v. 
Mayor  of  New  York  s(c.,  5  Duer,  674.    We  think,  therefore, 
that  the  court  erred  in  refusing  to  instruct  the  jury  according 
to  the  defendant's  request  and  in  the  instruotioa  given,  and 
that  the  defendant  is  entitled  to  a  new 
Petition  granted* 

ToBTs,  LiABiuTT  lOB.  «Tbi  OnrmuL  Pboicifui  OovBunve  LtAvurr 
loa  ToBTS  ia,  that  *'  wrongfel  aoti  of  iiid«pend«Bt  third  ptnona,  Boi  MtuUj 
intended  by  the  defeadant,  mt%  aot  regarded  hf  the  law  as  aataial  eone^ 
qaeaoee  of  hie  wrongs  aod  he  is  not  boond  to  antioipate  the  fSBsrBl  pnfaafaA* 
liy  of  saoh  aett,  any  more  than  a  partionlar  aot  by  this  or  thaS  iBdiTidaal": 
See  Bttri  v.  A€herti9er  Nempaptr  (Jk^  154  Mass.  888^  and  the 
cited  by  Holmes*  J.,  at  the  end  of  his  opinion. 

To  Hold  a  Pabtt  Liabu  iob  KBouoBHOii  tiiere  Bmsfc  be  a< 
tion  betweoB  the  in jnry  and  the  negligenoe^  and  ansh 
be  Bnintsrmpted  by  the  interpositioii  of  any  iBdepeadsnt 
OMniB  V.  Amsrsi^  lie  Pa.  8t  70;  8S  Am.  81  Bep.  ttOl  Tba  airiijaol  ii  dii- 
OBssedat  Isngtii  in  tfm  eeU  to  Amy  v.  l>BMlib  flSIad.  40^  47  Am  Bspi 
S7SL 
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OomgrnummiJL  Lkw^lhnFuooam  of  Law— F6im.TBDrniAiuic]>iaDiv 
—  IUbbas  OimPUft.  —  A  «iat«  slaiate  which  authoriiet  th«  placing  of 
inaane  persons  in  oertatn  hotpitab  or  aaylnma  within  tho  viato  by  their 
parents,  gnardiana,  relatives,  or  friends,  or,  if  paupers,  by  the  everseers 
of  the  poor,  upon  oerttfioates  of  their  insanity,  made  by  two  praetioing 
physicians  of  good  standing,  and  which  provides  that  when  placed  in 
such  hospitals  or  asylums  they  may  be  lawfully  received  and  detained 
therein  nntil  discharged  in  one  of  the  modes  provided  in  the  statute^ 
where  sndh  statute  provides  no  node  whereof  the  person  confined  can 
avail  himself,  as  of  righi^  in  his  own  faehall^  is  Toid*  being  in  conflict 
with  the  provinon  ofthe  fourteenth  amendmentof  the  constitution  of  the 
United  States  that  no  stats  shall  depriva  any  person  of  Ufe^  liberty,  or 
properly  without  due  process  of  law.  ''Due  process  of  law  "  means  at 
least  some  legal  procedure  in  which  the  person  proceeded  against,  if  he 
is  to  be  concluded  thereby,  shall  have  an  opportunity  to  defend  himself, 
and  snob  statute  does  not  provide  for  such  a  procedure.  And  a  person 
held  onder  the  provisions  of  snob  statute  is  entitled  to  a  discharge  upon 
htbeoMeorpui, 

HaBSAB  GOBPUa. 

ChaHe$  A.  WiUon  and  Tkanuu  A.  Jmck^^  for  the  petitioner. 
ZSka  O.  Slocwn^  Edwin  D.  MeOuinnssSj  and  John  Daran^  eon* 

Per  CuBiAic.  This  is  a  petition  preferred  by  the  petitioner^ 
AB  guardian  of  the  peraoii  and  estate  of  Michael  Qannon,  and 
in  behalf  of  said  Gkmnon,  for  his  delivery  from  confinement 
in  the  Bntler  Hospital  for  the  Insane.  Said  Oannon  was 
committed  to  said  bdepital  upon  the  application  of  his  wife 
befiyre  the  appointment  of  the  petitioner  as  his  guardian,  and 
is  detained  there  under  the  Pablic  Statutes  of  Rhode  Island, 
chapter  74,  sections  11  and  12.  Section  11  authorises  the 
confinement  of  insane  persons  in  institutions  for  the  insane 
within  the  state  by  their  parents  or  guardians,  and  if  they 
have  nonoi  by  their  relatives  and  friends,  subject  to  the  pro- 
viso that  the  superintendent  shall  not  receive  any  person 
'*  without  a  certificate  from  two  practicing  physicians  of  good 
standing,  known  to  him  as  such,  that  such  person  is  insane." 
Section  12  provides  that  the  person  so  committed  may  be 
lawfully  received  and  detained  until  discharged  in  one  of  the 
modes  provided  by  said  chapter,  none  of  which,  however,  can 
be  resorted  to  by  the  person  confined  directiy,  as  of  right,  in 
his  own  behall 

The  petitioner  contends  that  these  sections  are  void,  because 
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they  are  In  conflict  with  the  constitution  of  the  state,  article 
1,  section  10,  and  with  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.    We  will  consider  the  question 
under  said  amendment,  the  provision  of  the  state  oonstitation 
being  narrower  in  its  scope,  unless  extended  by  constmction. 
The  special  clause  of  the  Fourteenth  Amendment  referred  to 
is  this;  '^  Nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law/'    The  contention  is, 
that  sections  11- and  12  of  chapter  74  deprive  the  persons 
committed  under  them  of  their  liberty  without  due  process  of 
law.    Without  attempting  to  define  the  exact  meaning  of  the 
phrase  ^  due  process  of  law,"  it  snflices  for  the  present  inquiry 
to  say  that  it  means  at  least  some  legal  procedure  in  which 
the  person  proceeded  against,  if  he  is  to  be  concluded  thereby, 
shall  have  an  opportunity  to  defend  himself.    The  sections  of 
chapter  74  referred  to  do  not  provide  such  a  procedure.    The 
only  safeguard  against  an  improper  commitment  which  they 
afTord  is  the  certificate  of  two  practicing  physicians  of  good 
Btanding,  a  certificate  which  may  be  given  entirely  ex  parte. 
We  are  not  prepared  to  say  that  even  so  the  sections  wonld 
be  void,  if  they  were  intended  simply  for  the  temporary  deten* 
tion  preliminary  to  or  pending  a  proper  judicial  inquiry.    The 
right  of  personal  liberty  is  to  be  reasonably  understood,  and 
there  are  many  restraints  which  are  allowed  as  consistent 
it.    Thus  the  passengers  and  crew  of  a  ship  are  liable  lo 
straints  other  than  those  which  are  merely  incident  to  their 
position  on  shipboard.    They  must  submit  to  such  restraints 
as  are  necessary  for  due  discipline  and  the  general  safety.  9a 
a  man  who  attends  a  religious  meeting  is  bound  to  obeenRS 
the  decorum  appropriate  thereto,  or  he  may  be  arrested  and 
removed.    The  man  who  is  committing  or  has  committed 
crime  may  be  taken  into  custody  and  held  for  triaL    Children 
may  be  confined  for  instruction  or  punishment.    Sick  people 
in  the  delirium  of  fever  may  be  held  on  their  beds  by  foroe^ 
and  lunatics  who  are  dangerous  to  themselves  or  others  may 
be  shut  up  in  the  dangerous  periods  of  their  lunacy.    The  re* 
straints  in  these  instances  are  simply  such  as  are  appropriate 
to  the  occasions  for  them,  or  necessary  to  public  justice  or  se- 
curity.   In  these  and  other  such  instances,  too,  the  writ  of 
haheaa  eorpiw,  or  a  civil  action  for  damages,  is  an  efTectusl 
remedy  for  any  abuse  or  excess  in  the  restraints  imposed: 
Sec  Cooley's  Constitutional  Limitations,  389,  840^  fiir  olhir 
instances  of  permissible  restraint. 
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The  eonnael  for  tbe  respondents  direct  onr  attention  to  tbe^ 
easea  of  In  re  Oal$$^  Supreme  Jndidal  Court,  Mass.,  January, 
1845,  8  Law  Sep.  122,  and  Denny  t.  Tyler^  8  Allen,  225.  In 
the  former  case,  an  aged  man  was  committed  to  an  insane^ 
aqrium  by  bis  son.  On  Kabeaa  earjm»  for  bis  release,  tbe  court 
beld  tbat  a  person  wbo  is  insane  or  delirious  may  be  confined, 
or  restrained  of  bis  liberty,  by  bis  family  or  otbers,  to  sucb 
extent  or  for  sucb  time  as  may  be  necessary  to  prevent  injury 
or  danger  to  bimself  or  otbers,  and  tbat  the  restraint  may  be 
in  bis  own  bouse  or  in  a  suitable  asylum.  In  tbe  second  case, 
a  married  woman  was  committed  to  an  insane  asylum  by  ber 
husband  for  care  and  treatment,  and  the  court  held  that  she- 
was  not  entitled  to  be  discharged  on  habeas  corpiw,  so  long  as 
the  asylum  was  well  managed  and  she  was  subjected  to  no- 
unusual  restraint  or  improper  treatment,  and  her  remaining 
would  tend  to  her  recovery.  Tbe  commitment  in  both  case& 
was  to  a  private  hospital.  In  the  first,  tbe  court  found  that 
ib»  person  confined  was  insane,  after  full  inquiry  into  the  facts 
on  testimony.  In  tbe  second,  tbe  fact  of  insanity  does  not 
seem  to  have  been  disputed.  It  does  not  appear  in  either  case 
tbat  tbe  person  confined  was  detained  under  any  statute  whose 
constitutionality  was  questioned,  or  which  precluded  inquiry^ 
into  the  foot  of  insanity  on  habeas  corpus. 

Tbe  peculiarity  of  our  statute  is  this,  tbat  if  said  sectiona 
11  and  12  be  constitutional,  any  person  committed  under 
■ection  11  ^  may  be  lawfully  received  and  detained  "  under 
section  12  until  be  is  discharged  in  one  of  the  modes  provided 
by  said  chapter  74.    He  cannot  be  discharged  on  writ  of 
habeoM  corpus  if  tbe  sections  be  constitutional,  since  the  proper 
fonction  of  tbe  writ  of  habeas  corpus  is  simply  to  discharge 
persons  wbo  are  unlawfully  restrained.    Tbe  modes  of  dis-^ 
charge  provided  by  chapter  74  are  not  modes  which  can  be 
initiated  or  pursued  by  the  person  confined,  but  depend  on  the 
will  and  action  of  others.    The  persons  confined  may  be  re- 
moved firom  tbe  institution  where  they  are  confined,  by  tbe 
persona  wbo  have  placed  them  there,  or  by  the  persons  whe 
luiTe  voluntarily  become  liable  for  the  expenses  of  keeping 
them  there:   Sec.  18;  or  the  superintendent  may  discharge 
tbem  on  the  application  of  any  relative  or  friend,  with  the 
written  approval  of  the  visiting  committee  of  the  trustees: 
Seo.  14.     The  only  other  mode  is  by  a  commission,  ap- 
pointed by  a  justice  of  the  supreme  court,  to  inquire  into  the 
qnestion  of  sanity  and  report  thereon,  and  by  the  action  of 
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the  justice  on  saoh  report:  Sees.  15-18,  29.  Sach  commis- 
sion, however,  is  to  be  appointed,  not  at  the  instance  of  the 
person  confined,  bat  only  on  application  by  some  other  person, 
who,  unless  applying  nnder  section  29,  is  required,  before  thei 
appointment,  to  pay  or  secure  the  payment  of  the  expenses 
which  are  sometimes  onerous.  And  moreorer,  it  is  provided 
in  express  terms  that  no  notice  of  the  pendency  of  the  inquiry 
before  the  commission  shall  be  served  on  the  person  confined, 
and  that  such  person  shall  not  have  the  right  to  confer  with 
counsel,  to  produce  evidence,  or  be  present  at  the  inqnisitioo. 
The  report  of  such  commission  may  be  more  worthy  of  credit 
than  the  mere  certificate  of  two  physicians;  but  inasmuch  as 
the  person  confined  cannot  himself  initiate  the  proceeding,  or 
take  part  in  it  in  any  way  when  initiated  by  another,  we  do 
not  see  how  it  relieves  sections  11  and  12  of  Uie  objectioo  that 
their  effect  is  to'  deprive  the  persons  confined  onder  them  of 
their  liberty  without  due  process  of  law*  It  is  not  enough  to 
answer  that  the  persons  are  insane,  since  whether  they  are  in* 
sane  is  the  very  question  which  ought  to  be  determined  before 
they  are  so  completely  confined  as  not  any  longer  to  have 
power  to  institute  proceedings  for  their  own  relief  or  to  be 
heard  and  adduce  evidence  in  their  own  behal£ 

The  petitioner  cites  Portland  v.  Bangor^  65  Me.  120,  20  Am. 
Rep.  681,  and  Underwood  v.  PeopU^  82  Mich.  1,  20  Am.  Bep^ 
•688.    The  first  named  was  the  case  of  an  alleged  able-bodied 
vagrant  committed  to  the  work-house,  pursuant  to  a  statute 
of  Maine,  by  warrant  of  two  overseers  of  the  poor,  on  an  » 
parte  hearing.    The  court  held  the  commitment  void  nnder 
the  Fourteenth  Amendment,  because  made  without  a  jadi* 
cial  investigation  first  bad  to  ascertain  whether  the  charge 
Against  the  person  committed  was  true,  and  without  giving 
said  person  an  opportunity  to  be  heard.    The  case  of  Under- 
wood V.  People^  82  Mich.  1,  20  Am.  Rep.  683,  involved  the 
constitutionality  of  a  statute  of  Michigan.    The  statute  pro" 
vided  that  when,  in  a  trial  for  murder,  the  defense  of  insanity 
is  eet  up,  the  Jury,  if  they  acquit  on  that  ground,  shall  so  de> 
olare  in  their  verdict,  and  the  court  shall  sentence  the  accosed 
to  confinement  in  the  insane  hospital  of  the  state  prison  until 
discharged  by  the  governor,  on  certificate  ot  the  circuit  judge 
of  the  circuit  where  the  trial  took  place,  and  of  the  medical 
superintendent  of  the  state  insane  asylum,  that  he  is  no  longer 
insane,  said  certificate  to  be  given  upon  examination  by  them, 
after  having  been  summoned  to  make  it  by  the  prison  inspee- 
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tore.  ThA  foprome  oonrt  of  Michigan  held  that  the  lUiute 
was  aaconstitaiionaL  The  reason  more  particularly  dwelt 
upon  by  the  court  was,  that  the  proceeding  contemplated  for 
the  discharge  was  not  only  inquisitorial  and  ex  parU^  but  could 
not  be  set  in  motion  except  at  the  will  of  the  prison  inspectors^ 
60  that,  practicallyi  the  liberty  of  the  person  confined  was  left 
to  depend  on  their  pleasure.  The  case  is  closely  in  point  In 
facty  we  do  not  see  how  it  differs  essentially,  in  the  respect 
noted,  fiom  the  ease  at  bar.  And  see  also  State  ▼.  iiyan,  70 
Wis.  678.  Oor  oondosion  is,  that  the  provisions  under  which 
the  said  Michael  Qannoa  is  held  are  unoonstitutional|  and 
that  the  writ  should  issuer      ^_^  . 

0[>N8TiTonovA&  Law— Dvf  Pboohb  or  Law.  — Ko  panon  mn  be  law* 
fiiUy  d«priTsd  of  his  liberty  ezoepi  luder  "dae  prooen  of  Uw*s  Ihnomm 
▼.  FiebAmrg,  iS  Ifia.  S47|  64  Am.  Daeu  14S;  and  any  atatate  to  tba  contrary 
affaet  is  uiooiisfcitatiooal,  anoh  as  a  statata  providing  that  any  panon  ehargad 
wilh  being  an  inebriate  shall  be  arrested  and  tried  before  a  judge  of  a  oonrt 
ef  raeord,  and  apon  eonTietioa  shall  be  sentenoed  to  imprisonment  in  any 
iaehtiale  or  insane  asylnmrf or  a  period  not  ezoeeding  two  years,  nor  less  than 
Uvea  moathsb  prorided  some  friend  or  relatiTe  of  the  inebriate  shall  ezeonte 
a  bead  of  eae  thonsand  doUacs  to  seonre  his  snpport  daring  oonfinement: 
V.  Riftm,  70  WiM,  676.  Compare  the  statates  which  have  been  declared 
fitotioQal  in  UwUrwood  r.  PeopU,  82  Mich.  1;  20  Am.  Rep.  e33| 
▼.  VeAerg^  78  Mich.  67S;  IS  Am.  St  Rep.  473.  OoDsnlt  also  In 
m  (Magiom,  10  Coon.  610;  81  Am.  8t  Rep.  128,  and  note. 
Inan  Pnsovs  —  Isquismoir  —  Nonos.  —  A  Innatio  shonld  rsoeiTo 
of  inqaisition  of  lnnacy»  or  be  bronght  before  the  court  in  persons 
▼.  BUI,  20  Ma  271;  77  Am.  Deo.  672,  and  note;  MaUer  ^  BUmiU, 
laiH.  T.  641;  Lohmt.  MeOog,  84  W.  Va.  416. 

^*— ^«  Ooanni—  Uss  cm  thb  Wbiv.  -*  ffabeaa  eorpm  is  a  remedy  for 
•fwyiUsfsl imprisonment:  Chnmionmaiihr.  £eoiy»  1  WatlCi  66;  86  Am.  Deo. 
S7|  mwrnUBeim^  106 Mew  617. 


McGuiNKflSB  V.  Whalbet. 

f  16  RHODB  ISLAHD,  WL] 

Msisinai  sv  Daiuoai  foa  Failotui  of  Vbitdbb  or  Lahd  «o  CmFun 
HIS  PoaoKAai.  —  Where  the  purchaser  at  an  administrator's  sale  of  real 
eitate  refnsss  to  somplete  his  purchase^  and  the  Tender  thereupon  lells 
the  property  for  a  smaUer  sum*  and  brings  an  action  against  the  first 
▼endee  to  reeorer  for  tlie  breach  of  his  oontraoti  the  measure  of  danuigsi 
wiU  be  the  loss  of  the  plaintiif  from  the  default  of  the  defendant,  which 
may  or  may  not  be  the  diiferenoe  between  the  two  bids  and  the  expense 
of  the  second  aala.  In  order  to  make  the  rendee  liable  in  atiumptU  for 
Mch  diflTerenee  and  expense  in  case  of  hia  dslanlt^  it  shonld  be  made  a 
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iiittiia  tff  flM  nle  tiiat  in  meli  oate  th*  property  AaM  ba  ttnld,  uA 
flM  vwidM  held  to  pay  mMh  diffnenoe  and  azpenaa. 
AaHDiflRBATom'i  fiiui  vor  JinnaiA&  Saul  —  An  adminialimtaf^a  aala  b 
nai  a  jndioial  aala  nndar  tha  Blioda  laland  alatataiu 

AssuMPnT.    The  opinion  states  the  ease. 

Edwin  D.  MeOuinnesi  and  John  Daranj  for  tiie  plaintiff. 

Edward  D.  BasseU^  for  the  defendant 

Duaras,  0.  J.  The  declaration  sets  forth  that  at  an  ad- 
ministrator's sale  at  auction,  held  Febrnary  28,  A.  D.  1885,  bj 
William  W.  Nichols,  administrator  de  banU  non  on  the  estate 
of  John  Charlton,  deceased,  all  the  right,  title,  and  interest  of 
the  decedent  in  certain  land  described  was  struck  off  to  the 
defendant  for  $8,100  bid  by  him,  said  sum  being  the  highest 
bid  therefor;  that  the  defendant  paid  $150  down  as  earnest- 
money;  that  afterward,  at  a  time  appointed,  the  administrator 
was  ready  with  his  deed  to  convey  the  land  in  pursuance  of 
the  sale,  but  the  defendant  refused  to  accept  it  and  pay  over 
the  residue  of  said  $3,100;  that  subseqiAntly,  on  May  26,  A.  D. 
1885,  the  property  was  again  put  up  at  auction  by  said  admin* 
istrator  and  struck  off  to  William  H.  Washburn  for  $2,150,. 
the  highest  bidder  therefor,  and  conveyed  to  him  for  that 
sum.  The  declaration  then  proceeds  as  follows,  to  wit:  ^And 
the  plaintiff  avers  that  on  the  twenty-first  day  of  November, 
1887,  he  was  appointed  administrator  de  bonis  non  of  the  ee-^ 
tate  of  John  Charlton,  deceased,  in  the  place  and  stead  of 
said  Nichols,  removed,  whereby  the  defendant  became  liable 
and  promised  to  pay  to  the  plaintiff  the  difference  between 
said  sum  of  $3,100  and  the  costs  of  said  second  auction  sale, 
vis.,  $40*17,  and  the  sum  of  $2,150,  amounting  to  the  sum  of 
$990.17/'  The  declaration  also  contains  the  common  money 
counts.  The  defendant  has  demurred  to  the  declaration  gen- 
erally,  but  both  parties  have  treated  the  demurrer  as  if  it  were 
simply  a  demurrer  to  the  special  count    We  will  so  treat  it. 

The  question  as  it  has  been  argued  to  us  is,  whether  the 
count  is  good  as  a  count  upon  a  promise  to  be  implied  from 
the  tacts  alleged.  We  think  not.  The  contract  which  the 
defendant  entered  into  when  he  made  his  bid  was  a  contract 
to  pay  the  price  bid  by  him  for  the  premises  upon  receiving  a 
deed  thereof,  and  if,  on  tender  of  the  deed,  he  refused  to  com- 
plete the  payment,  he  committed  a  breach  of  said  eontraet*. 
and  laid  himself  liable  to  an  action  upon  it  for  damages.  In 
sneh  action  the  measure  of  damage  is  the  loss  to  the  vendor 
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from  the  defiralt  of  the  yeadetp  and  it  may  be  that  the  jury, 
upoQ  proof  of  the  eecoDd  sale,  would  find  the  damages  to  b# 
the  diflfereoce  between  the  two  bids  and  the  expense  of  the 
second  sale,  bat  the  qnestion  would  be  purely  one  of  damages, 
and  they  would  not  be  shut  up  to  that  amount:  McCombs  v. 
McKennan^  2  Watts  &  S.  216;  87  Am.  Dec.  605.  In  order  to 
make  the  vendee  liable  in  assumpsit  for  such  difference  and 
expense  in  case  of  his  default,  it  should  be  made  a  condition 
of  the  sale  that  in  such  case  the  property  should  be  resold, 
and  the  vendee  held  to  pay  such  difference  and  expense. 

Adams  ▼•  McMiUar^  7  Port  73,  was  a  case  of  real  estate  sold 
at  auction,  and  afterwards  resold  on  default  by  the  vendee. 
The  declaration  contained  a  oount  like  the  special  oount  here. 
The  court  held  that  where  a  declaration  does  not  aver,  as  part 
of  the  contract  of  sale,  a  condition  that  the  land  shall  be  re- 
sold in  case  of  such  default,  but  only  alleges  the  difference  in 
price  of  the  two  sales,  and  as  a  consequence  of  the  vendee's 
brsach  of  his  contraot|  a  liability  on  his  part  to  pay  that  dif- 
ference, being  framed  on  the  supposition  that  the  difference  is 
recoverable  as  on  a  contract,  and  not  as  unliquidated  damages, 
the  declaration  will  be  bad  on  demurrer:  Bobinsan  v.  Oarth^  6 
Ala.  204;  41  Am.  Dec.  47. 

The  plaintiff  contends  that  the  mode  of  declaring  here  used 
is  proper,  because  the  sale  was  judicial,  and  in  such  sales  the 
defaulting  vendee  is  liable  for  the  deficiency  on  resale,  whether 
the  terms  of  sale  so  provide  or  not.  An  administrator's  sale, 
however,  nnder  our  statutes,  is  not  a  judicial  sale,  as  was  de- 
cided by  Judge  Story  in  Smith  v.  Amoldy  6  Mason,  414,  420. 
It  has  been  held  in  Alabama  that  purchasers  at  oflScial  sales 
who  make  de&ult  are  liable  by  implied  contract  for  the  deficit 
on  resale:  Lamtin  v.  Crawford^  8  Ala.  163;  Huttan  v.  Williams^ 
85  Ala.  608,  618;  76  Am.  Deo.  297.  We  do  not  find  the  doc- 
trine reoogniied  elsewhere:  2  Freeman  on  Executions,  2d  ed., 
see.  818;  nor  in  our  opinicm  can  an  administrator's  sale  be  re- 
garded as  an  official  sale.  In  some  states  the  defaulting  pur- 
chaser is  liable  for  '^  the  deficiency  arising  on  resale  "  by  stat- 
ute: Alexander  v.  Herring^  64  Ga.  200.  We  have  no  such 
statute.  The  subject  of  the  sale,  under  which  the  question 
here  arises,  was  real  estate,  the  title  to  which  could  not  pass 
to  the  purchaser  without  deed.  Whether,  if  the  subject  had 
been  goods  and  chattels,  the  same  mode  of  declaring  would 
have  been  bad  is  a  question  on  which  we  express  no  opinion. 
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Denmrrir  fegarded  at  demurrer  to  the  qiedal  count  sue- 
tained. 


Tn  "Dwamnm  orramTwimnFAL  Oita,  m  farM  it  irapUettluit  a 
of  property  is  not  UMm  lor  •  dafloianoy  fasalting  from  m  leile, 
has  refnaed  to  tako  tho  proportT*  iuile«  raoh  liability  ia  oxpready 
ooQditioQ  of  tha  original  aala,  ia  nd^  in  oor  jadgmant^  aoataiood  by  tta  an> 
thoritiea,  and  tba  lika  ramark  ia,  wa  think,  traa  of  thaanggaatioa  of  tiia  oovr^ 
that  an  adminiatrator'a  aalo  la  naittiar  affleial  nor  jndioiaL  THa  anthoritia» 
upon  tha  aabjaet^  ar  at  kaat  a  doeiaiTa  majority  of  ttMai,  alBrm  thnft  tha 
ri^ht  to  rooovar  far  a  daflaian^  raanlting  from  a  raaala  la  an  InaidaiU  aMand* 
ing  every  kind  of  a  aala^  whether  ohanoary*  probata^  Jndiaia],  ozaoatio^  m- 
private.  This  la  olear  from  an  inapeetton  of  the  anthoritiai^  aoma  of  wbiab 
are  eited  below.  Thns  the  mla  haa  been  applied  to  ahanaary  aalaa:  ^nay  t» 
€frap,  1  BeaT.  1901  Harding  t.  Harding^  4  Mylno  ft  a  614;  Stkobrfmr  ▼.  (yBHm^ 
a3IlLS7S;i7iar.i7ia;68msae;O^IMiT.iUdhmim,14  Wia.  107;  inelnd- 
ing  thoea  in  partitloBi  ifnlfiite  tr.  MmOkk,  1  Bland,  542;  Skkm  r.  MoberU,  90 
K.  J.  Eq.  436;  4S  Am.  DaOi  086;  to  axeoution  aideai  O^^n^m  ▼.  Ban^iom^ 
8  Watta  4  &  SHi  iMfMon  r.  OarO.  6  Ala.  804;  41  Am.  De&  47;  to  aale» 
by  adrainlatratora  and  oxaentorw  OM  ▼•  ITaod^  8  Ooah.  820;  A4tam  r.  M^ 
Miiiam.  7  Part  78;  Mmmiw.  Awm  88 Iffai.  666t  68  Aok  Deo.  862;  to 
in  admiraltyt  In  n  KaU  WiUkmUf^WHj^  60;  and  to  anotion  and  o^ar 
though  not  made  by  Mtharity  of  any  ooort  whataoavari  8€md§  ▼.  Tmgkr, 
6.  Johnok  Oh.  804;  4  Am.  Dee.  874;  Oirmd  ▼•  Taggart,  6  Serg.  4  K  19;  # 
Am.  Dea  827;  JtooMftnnm  w.  IfaodM.  18  Qratt  786;  68  Am.  Deo.  787| 
jamin  on  8ala%  aaa  788;  Dmtkt  ▼•  MeAndrm^  44  N.  T.  78.  Ftom  tbaaa 
thoritieab  aa  wall  aa  frtmi  othera  whieh  might  be  oiled,  it  ia  mauifeat  that 
mode  of  raaala  la  one  whioh  haa  bean  adopted  and  Moctionod  aa  a 
aooertaming  the  damagaa  reanltuig  to  a  render  from  the  failnra  of  a 
to  oomply  with  tha  terma  of  a  aal%  and  there  la  no  raaaoa  in  prineipK 
DO  fonndation  in  anthority,  for  aaying  that  oonrta  and  oflloera  noting  by 
authority  have  not  tha  aama  right  to  reaort  to  thia  aM>de  aa  private  individ- 
oala  prooeeding  to  aaoartain  andooUeot  damagea  raanlting  frtmi  tim  lailare  af 
the  vendee  to  oomply  with  eootraeta  of  aala. 

VivsoB  An  PoaouaiB— Oovnuor  «o  Pobobusi^Damasi 
Beiaob  ov.  —  Tha  maaanra  of  damage^  In  n  anit  by  tim  Tandor  for  a 
of  a  ooatraot  tn  pnrohaao  land,  la  tha  diffiwenoa  between  the  aootraat 
and  the  valne  of  the  land  at  the  time  of  re-«ntry  and  abandonment  by  tho 
vendee,  leas  what  haa  bean  paid:  AOen  r.  Mokm,  86  Mioh.  328;  81  Am.  8i. 
Rep.  126^  and  note,  where  tha  oaaoa  are  oolleotad. 

EzicuTOBfl  An  AnoinanuxoBa^SAba  sr.~  Where  the  will  eoofam 
a  power  of  aalo  on  tha  oxeentor,  the  probate  oonrt  haa  no  jnriadiotion  to  granO 
an  order  for  the  sale  of  deoodents'  landa:  Wiltom  v.  HoU,  83  Ala.  688;  3 
St.  Rep.  768.  The  jnriadiotion  of  orphans' oonrta,  in  prooaodinga  for  the 
of  real  estate  of  a  decedent,  ia  derived  ezcluaivoly  frmn  legislation,  and 
warranted  by  statute,  sndi  prooeedinga  are  ewwm  nan  jmiim:  Wgm 
OampUtt,  6  Ptork  819}  81  Am.  Dan.  677»  and 
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pi  Bbodb  IftLun,  W7.] 
DmoiOBS  <KV  ImoLTum  OouNnunov  Tausrsn  iok  ORiDiroRi^  iv» 

DSBAMBSD  FROM  PBXVIRBIlia    DlBTS  DUB  TO   THKMmLW.  — The  di- 

reoton  ol  an  iaadltreat  oorpontion  mr%  tnutees  for  tho  crediton  of  raok 
oorpciratioii,  and  mn  therefore  debarred  in  equity,  by  Tirtoe  of  their 
poeitioiii^  from  preferriDg  debti  due  to  tbemeelTee  from  tbe  corporation. 
And  a  mortgage  given  by  a  corporation,  while  ineoWent,  to  its  directora, 
to  ■eenre  debti  doe  from  it  to  them,  wiU  not  be  allowed  priority  oirer  a 
perton  haTin^  at  tbe  time  of  the  oxeentica  of  wack  mortgage^  a  oUim 
against  the  oorporation  for  damages  for  its  n^ligence,  npoa  which  tnit 
had  been  oommenoed,  and  wliich  afterwards  ripened  into  a  jadgment. 

Bill  in  equity  to  annal  a  mortgage,  and  for  a  receiver. 

Danid  R.  BaUou  and  Frank  H.  JacJcBon^  for  the  complain* 
ante. 

DwrtMM  BaktT  and  RaMnme  OardneVf  for  the  respondents. 

BrmsB^  J.    The  complainants,  judgment  oreditors  of  the 

Conanicnt  Land  Company,  seek  to  set  aside  a  mortgage  given 

to  the  defendants  Lippitt,  Davis,  and  Bradford,  to  secure  them 

for  advances,  and  for  their  indorsements  of  the  notes  of  the 

company.    The  mortgage  was  given  immediately  after  the 

complainants  had  brought  snits  for  damages  against  the  com- 

pany  for  negligence,  and  when  the  company  was  insolvent; 

the  agreed  statement  of  bets  showing  that  it  had  not  suflS^ 

cient  assets  with  which  to  discharge  all  its  outstanding  in> 

debtedness,  were  payment  of  the  same  to  be  demanded  when 

due.     Since  then  the  complainants  have  levied  execution  on 

the  property  of  the  company.    The  complainants  claim  that 

as  the  mortgagees  are  three  of  the  four  directors  who  voted  to 

give  the  mortgage,  thereby  secnring  themselves,  their  action  is 

so  inconsistent  with  their  fiduciary  relation  that  it  should  be 

set  aside.    No  fraudulent  act  in  regard  to  the  giving  of  the 

mortgage  is  alleged,  other  than  the  fact  itself;  and  the  case 

being  submitted  on  bill,  answer,  and  agreed  facts  as  to  the 

validity  of  the  mortgage,  we  have  the  simple  question  whether 

directors  of  an  insolvent  corporation  are  debarred  in  equity* 

by  virtue  of  their  positions,  from  preferring  debts  due  to  them- 

selTes.    In  so  far  as  the  mortgage  is  to  be  regarded  as  a  mere 

preferenoe,  it  is  not  contended  that  it  is  invalid.    Except  as 

limited  by  statute,  the  right  of  a  debtor  to  prefer  a  part  of  his 

creditors  has  always  been  upheld  in  this  state:  Doekray  v. 

Doekray,  2  R.  L  647;  EllioU  v.  Benedict,  18  R.  L  468.    Tbe 
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irital  question  is,  whether  a  director  of  an  inaolveot  eorpom- 
tioQ  is  to  be  regarded  as  a  trustee  tot  its  creditor.  If  he  iiiiH 
the  duty  of  a  trustee  to  a  cestui  que  trust  is  plain.  For  a  tras- 
1;ee  to  collect  his  own  debt,  to  the  detriment  «f  that  of  his 
cestui^  is  a  clear  breach  of  fidelity.  Wheu  oae  accepts  the 
trust  of  caring  for  another's  interest,  he  accepts  the  attendant 
duty.  It  luust  be  admitted  that  directors  of  a  corporation  are 
not  technical  trustees.  They  do  not  have  in  themselves  the 
title  to  property  which  they  hold  for  the  benefit  of  others;  and 
certainly,  as  to  creditors,  they  are  under  no  express  tmst  The 
corporation  is  a  legal  being,  distinct  from  its  stockholders  and 
officers.  It  may  deal  with  them  as  individuals,  and  may  owe 
them  debts.  It  holds  its  own  property,  and  has  the  capacity 
and  responsibility  of  acting  for  itself.  Nevertheless,  the  con- 
duct of  its  affairs  must,  of  necessity,  be  intrusted  to  officers  in 
whom  confidence  is  reposed,  to  whom  large  powers  are  given, 
and  by  whom  its  property  is  managed  for  the  common  benefit 
As  corporations  have  multiplied,  and  have  become  so  greatly 
concerned  in  business  affairs  in  recent  years,  the  obligations 
arising  from  such  a  relation  have  become  correspondingly 
prominent.  While  the  decisions  in  regard  to  this  relation  are 
>not  harmonious,  it  has  been  generally  agreed  that  directors 
are  trustees  for  stockholders.  This  being  established,  we 
think  it  follows  naturally  that  when  the  corporation  beoomee 
insolvent,  and  the  stockholders  have  no  longer  a  sabetantial 
interest  in  the  property  of  the  corporation,  directors  shoold  be 
regarded  as  trustees  of  the  creditors  to  whom  the  property  of 
the  corporation  most  ga  If  directors,  with  their  office,  aih 
eume  the  duty  of  caring  for  the  interests  of  the  8tookhoIdei% 
why  do  they  not  also  assume  the  duty  incidentally  of  caring 
for  the  interests  of  those  who,  instead  of  the  stockholders,  ssay 
•come  to  have  claims  upon  the  corporate  property? 

In  speaking  of  directors  as  trustees  for  stockholden,  Mr. 
Justice  Miller,  in  Sawyer  v.  Hoag,  17  Wall.  610^  ealls  this  **« 
doctrine  of  modern  date ";  but  as  long  ago  as  the  time  of 
Lord  Hardwicke  we  find  the  duties  and  obligations  of  a  di- 
rector of  a  corporation  thus  clearly  set  forth:  **  I  take  the  esB- 
ployment  of  a  director  to  be  of  a  mixed  nature;  it  partakes 
of  the  nature  of  a  public  office,  as  it  arises  from  the  charter 
of  the  crown.    But  it  cannot  be  said  to  be  an  employment 
affecting  the  public  government.    Therefore  committeemen  sis 
roost  properly  agents  to  those  who  employ  them  in  this  tniet, 
«nd  who  empower  them  to  direct  and  superintend  the  affaiis 
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of  tbaeorporatlon.    By  acoepting  a  trust  of  this  sort,  a  person 
is  obliged  to  execute  it  with  fidelity  and  reasonable  diligence; 
and  it  IB  too  exonse  to  say  that  they  had  no,  benefit  from  it 
bnt  that  it  was  merely  honorary;  and  therefore  theyare  within 
the  case  of  common  trustees '':  Charitable  Corporation  ▼.  8uii» 
Ion,  2  Atk.  400.    To  the  effect  that  officers  of  a  corporation 
are  trustees  for  the  stockholders,  see  Hodge$  ▼•  New  England 
Screw  Co^  1  R.  I.  812;  68  Am.  Dec.  624;  Ho^fie  v.  Plattebnrgh 
&  Mimireal  R.  R.  Co.,  54  N.  Y.  814;  18  Am.  Rep.  695;  Koeh^ 
ler  T.  Black  River  Co^  2  Black,  715;  York  and  NoHh  Mid' 
land  Railway  Co.  ▼.  Hudson^  16  Beay.  486;  19  Eng.  L.  ft 
Bq.  861;   Oreai  Luxembourg  Railway  ▼.  Magnay,  25  Bear. 
686;  JETops  t.  Valley  City  SaU  Co.,  26  W.  Va.  789.    Indeed, 
no  cases  that  we  know  of  deny  a  fiduciary  relation  of  direo- 
tors  to  stockholders,  however  they  may  differ  in  the  use  of 
terms  to  describe  it.    This  relation  has  led  logically  to  the 
conclnsion  that  in  case  of  insolvency,  the  assets  of  the  cor- 
poration being  no  longer  held  for  the  benefit  of  stockholders, 
but  for  the  benefit  of  creditors,  the  directors  owe  to  the  credi* 
tors  the  duty  of  a  trustee.    This  duty  is  clearly  stated  by 
Clifford,  J.,  in  Bradley  v.  Converse,  4  Cliff.  875:  ^  Assets  of 
an  incorporated  company  are  regarded  in  equity  as  held  in 
trust  for  the  payment  of  the  debts  of  the  corporation,  and 
courts  of  equity  will  enforce  the  execution  of  such  trusts  in 
fovor  of  creditors,  even  when  the  matter  in  controversy  may 
not  be  cognizable  in  a  court  of  law.    Such  assets  are  usually 
controlled  and  managed  by  directors  or  trustees,  but  courts  of 
aqoity  wfll  not  permit  such  managers,  in  dealing  with  the 
trust  estate,  in  the  exercise  of  the  powers  of  their  trust,  to  ob- 
tain any  undue  advantage  for  themselves,  to  the  injury  or 
prejudice  of  those  for  whom  they  are  acting  in  a  fiduciary  re- 
lation.   Exact  equality  of  benefit  may  be  enjoyed,  but  the 
trustees  are  forbidden  to  protect,  indemnify,  or  pay  themselves 
mt  the  expense  of  those  who  are  similarly  in  relation  to  the 
s&me  fund.** 

To  the  same  effect  are  Bradley  t.  FarweU^  1  Holmes,  488; 

JTackmm  v.  Ludaing,  21  Wall.  616;  Corbett  t.  Woodward,  5 

Saw.  408;  8UnU  t.  Yaeger  MiUing  Co^  18  Fed.  Rep.  802;  Hay 

^^^ood  V.  Linedln  Lufnber  Co., 64  Wis.  689;  Richards  t.  New  Eamp^ 

/ns.  Con  48  N.  H.  268;  SanFrandseoANorih  PaeijicR.R. 

\  Bee,  48  CaL  898;  Gaslight  Improvement  Co.  v.  Terrell^ 

10  Eq.  168;  Hopkin*s  and  Johnson^s  Appeal,  90  Pi.  St 

^9.      Of  the  cases  cited  by  the  defendants,  only  three  fully 

»t  Kbp^  Vol.  XXVIL -48 
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•ostalii  their  claim,  that,  as  creditors  of  the  company,  directon 
maji  ia  the  absenou  of  fraud,  secure  themselves  for  their  own 
debt,  yis.:  Burr^$  Ei?n  t.  McDonald,  8  GratL  216;  FlamUr/ 
Bank  of  FarmviUe  r.  Whittle,  78  Va.  787;  OarreU  t.  Bwrling- 
tan  Plow  Co.f  70  Iowa,  697;  60  Am.  Rep.  461. 

In  the  case  of  Central  R.  R.  A  B^  Co,  v.  Claghom,  1  Speer 
Bq.  645, 562,  frequently  cited  upon  this  point,  the  mortgage  in 
question  was  not  given  to,  nor  was  the  snit  brought  agunst, 
directors;  neither  did  the  court  find  that  the  company  was  in* 
solvent  when  the  mortgage  was  given.  The  case  depended 
mainly  on  a  statute.  In  Stratton  v.  Allen,  16  N.  J.  £q.  229, 
282,  the  court  expressed  no  opinion  upon  the  point  taken,  that 
the  defendant  was  a  trustee  by  virtue  of  his  office  as  director, 
but  did  hold  that  he  was  not  entitled  to  priority,  but  most 
share  proportionately  with  other  creditors.  This  case  aba 
depended  upon  a  statute. 

In  Buell  V.  Buckingham^  16  Iowa,  284, 86  Am.  Deo.  618,  Judge 
Cole  stated  there  was  no  evidence  that  the  company  was  inset 
Tent.  Judge  Dillon  conceded  that  directors  are  trustees  for 
stockholders,  and  treats  the  case  as  a  sale  voidable  between 
trustee  and  eeettU  que  truetf  to  which'  a  subsequent  attaching 
creditor,  having  no  lien  upon  the  property  at  the  time,  could 
not  make  objection.  OarreU  v.  Burlington  Flow  Co^  70  loir  a, 
697,  69  Am.  Rep.  461,  depended  upon  this  and  other  eases  in 
Iowa,  which  had  followed  its  apparent  doctrine.  In  Burr'e 
Ea^re  v.  McDonald^  8  Oratt  216,  the  question  was  not  dis- 
eussed  upon  principle  or  authority.  In  Plantere^  Bank  of 
FarmviUe  v.  WhittlOj  78  Va.  787,  the  question  was  elaborately 
discussed.  The  cases  upon  which  the  court  relied  were  C«a- 
IraZ  R.R.&B.  Co.  v.  Claghom^  1  Speer  Bq.  645,  662,  StraUo(% 
T.  AUen,  16  N.  J.  Eq.  229, 232,  and  BuM  v.  BucHnghaw^  16  Iowa, 
884, 86  Am.  Dec.  618,  to  which  we  have  referred ;  also  AMunf^ 
Appeal^  60  Pa.  St.  2i90,  which  was  a  suit  by  stockholders,  de- 
nied on  account  of  laches  and  absence  oi  fraud,  the  court  say • 
ing;  **  Creditors  could  have  avoided  what  was  done,  but  the 
oomplainants  are  not  claiming  as  creditors  or  through  crsdi- 
tors  ";  Smitik  v.  Bkeary^  47  Conn.  47,  in  which  the  companj 
was  supposed  to  be  solvent  at  the  time  of  the  transaction  com- 
plained of;  also  Gordon  v.  iVea<Of^  1  Watts,  886,  26  Am.  Dec 
76;  WkUwM  v.  Ifamsr,  90  Vt  426^  and  Sorgoni  v.  WAtUr^ 
18  Mot  497,  46  Am.  Dec.  748,  in  neither  of  which  eases  was 
this  subject  treated  of  at  length,  or  as  an  important  ekment 
•f  theoassb 
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We  ihink  the  weight  of  recent  authority  regards  direetorf 
of  an  inaohrent  corporation  aa  tmateea  for  creditors^  and  that 
thia  authority  stands  upon  the  better  reason.  I^  as  Jndge 
IXnoQ  said,  the  right  to  collect  a  debt  is  *"  a  race  of  diligenoe,** 
open  alike  to  both|  it  mast  be  admitted  that  it  is  a  race  in 
which  the  ontside  creditor  is  nndnly  handicapped.  The  par- 
tiaa  do  not  contend  npon  an  equal  footing;  and  although  it  is 
said  that  the  director  has  only  an  advantage  which  results 
fiom  his  position,  and  which  is  known  to  all  who  deal  with  the 
eorporatioii,  yet  no  one  would  say  that  an  ordinary  trustee 
should  be  entitled  to  an  unequal  start  with  bis  ceitui^  by  means 
of  informaticm  received  in  the  discharge  of  his  trust  If,  then, 
the  director  be  a  trustee,  or  (me  who  holds  a  fiduciary  relation 
to  the  oreditiMrs,  in  case  of  insolvency  he  cannot  take  advan- 
tage of  his  position  for  his  own  benefiti  to  their  loss.  The  right 
of  the  creditor  does  not  depend  upon  fraud  or  no  fraud,  but 
upon  the  fiduciary  relation. 

It  is  claimed  by  the  defendants  that  it  was  agreed  they 
should  have  security  before  the  company  became  insolvent, 
and  that  this  mortgage  was  given  pursuant  to  such  agreement. 
We  do  not  think  this  claim  is  supported.  The  answer  sets 
out  that  in  January,  1874,  the  stockholders  authorised  the 
treaanrer  to  execute  a  mortgage  to  secure  certain  directors 
who  indorsed  the  notes  of  the  company;  but  nothing  was  done 
imder  this  vote.  November  22,  1877,  the  stockholders  again 
iroted  a  mortgage  to  secure  the  then  directors  and  indorsers, 
in  a  sum  not  exceeding  thirty  thousand  dollars,  which  mort- 
gage waa  given,  December  4,  1880,  in  order  to  raise  from  a 
stranger  a  new  loan  of  fifteen  thousand  dollars  upon  mort- 
gage, which  was  to  be  a  first  lien  upon  the  property  of  the 
oompany.  The  directors,  two  of  whom  were  persons  not  now 
directors  nor  parties  to  this  suit,  canceled  and  discharged 
their  mortgage  upon  the  agreement  for  new  security  as  afore- 
said. This  loan  was  increased,  in  January,  1884,  to  twenty- 
three  thousand  dollars,  and  a  new  mortgage  given.  It  is  not 
shown,  however,  that  the  company  made  such  an  agreement. 
Ko  vote  of  the  company  is  recited  or  put  in  evidence;  the  di- 
leetofs  had  no  authority  under  the  by-laws  to  make  such  an 
agreement,  and  it  does  not  appear  what  would  have  been  the 
total  amount  of  indebtedness.  If  the  proceeds  of  the  new 
mortgages  paid  all  the  debts  of  the  company,  there  was  noth- 
ing due  the  directcMrs,  and  their  mortgage  was  properly  dis- 
«liarfsd|  with  no  occaaion  for  such  an  agreement.    If  they 
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•till  held  debts,  such  debts  may  have  gone  above  the  limit 
placed  in  the  reeolntion.  But  however  this  may  have  been, 
no  mortgage  was  given  or  demanded  during  a  period  of  about 
eight  years.  In  Jannary,  1884,  the  company  adopted  by-laws 
which  gave  the  directors  full  power  to  mortgage  the  corporate 
property;  but  for  more  than  four  years  after  this  no  demand 
for  a  mortgage  was  made,  nor  did  the  directors  vote  to  give 
one.  In  the  absence  of  an  express  agreement,  we  think  the 
directors  had  no  right,  after  they  became  aware  of  the  onprof- 
itable  and  disastrous  state  of  the  affairs  of  the  company,  to 
appropriate  its  entire  property  to  secure  themselves.  But  they 
say  the  complainants  were  not  creditors,  whose  rights  they 
could  consider,  at  the  time  of  the  mortgage.  True,  they  had 
not  reduced  their  claims  to  judgment;  but  the  claims  existed, 
and  the  defendants  had  notice  of  them  by  the  commencement 
of  suits.  As  trustees  for  creditors,  we  think  the  directors  were 
as  much  bound  to  care  for  those  who  had  given  them  notice 
of  their  claims  by  suits,  in  case  they  should  succeed  in  obtain- 
ing judgments,  as  for  those  whose  claims  had  been  already  as- 
certained. Their  action  was  taken  with  full  knowledge  that 
these  daims  might  ripen  into  judgments  entitled  to  payment 
from  the  property  of  the  company.  We  fail  to  see  that  it  was 
any  less  tiie  duty  of  the  directors  to  protect  these  liabilities  of 
the  company  than  those  arising  upon  contracts  which  the 
holders  were  not  prosecuting  to  judgment.  If  it  be  said  there 
is  a  difference,  because  of  a  presumption  that  oontracts  are 
made  upon  the  trust  and  confidence  reposed  in  the  directors, 
it  may  also  be  presumed  that,  with  equal  trust  and  confidence 
in  them,  the  complainants  became  guests  of  the  hotel,  assum* 
ing  that  they  would  not,  through  negligence,  allow  it  to  be- 
come dangerous  to  life  and  health. 

Our  conclusion  is,  that  in  view  of  the  fiduciary  relation  of 
the  directors  to  the  creditors  of  the  company,  they  are  not 
entitied  to  priority  over  the  complainants  by  virtue  of  thdr 
mortgage.  ^___^ 

OinupoRAnoiri— .DiaaoioBS— OoMVBOL  or  Asasis  sr.  —Dm  diiMtoit 
ol  an  inaolTaiit  aorporatioa  art  tnuteea  of  ite  atMte  for  ito  ereditoc%  va^ 
eaanot  raoaiTa  any  advantage  or  preferanoa  in  the  pay mant  ot  thair  dais 
at  tha  azpaaaa  of  other  eraditora:  Beaek  r.  MiUer,  130  HL  102;  17  Am  8i 
Rep.  2ei»  and  extended  note;  Ooodim  ▼.  (Xftdmnad  He.  Onai  Ox,  18  OliioSt 
leO;  08  Am.  Deo.  05^  and  note;  Wiekertham  t.  OHUmdem^  OS  GaL  17;  Tcik 
Cmming  Oa.  r,  JWuer,  81  Tex.  407.  Where  the  debt  of  aoorpocation  bayoad 
the  Umtt  preeeribed  by  charter  wae  held  by  ite  direotora,  and  they,  ia  gooi 
faith,  took  a  mortgage  of  iti  property  aa  aeonrity,  they  may  anforoe  sacli  •*• 
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ftiHy  llMMM^  il  WW  tiimr  faolt  in  pmdtting  «•  MOT 
md  HiMgfc  tli«  oorporotioo  wm  inwilTwit  when  th*  mortgpig*  ww  titeB^  mtd 
ll*  BMirtgaga  gave  them  a  preferaiM  o¥W  oUmt  araditont  QwTrtl  ▼• 
Ptev  Ob^  70  Iow%  607|  M  A«.  Bi^  401,  ttid 
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peBaooa  Iii.a«b»m&] 
'AmRTABT  Powm  <Rv  Salx  Don  HOT  Oin  PomB  TO  Mass  Pi 
nov.    Nor  will  a  power  to  mako  partitton  bo  impliod  from  a  powtr  of 
■Uo,  morol jT  boeaaao  a  lale  oas  bo  mofo  advantafooiMlj  aado  afltr  pat* 


Cabs  stated  for  sn  opinion  of  thd  court 

DariuB  Bahetf  ton  Annie  Carr  and  ohildren. 

FraneiM  B.  Psekham  and  OharU$  A.  Ite$^  te  the  other  pelt 
tioneis. 

DuRFSB,  C.  J.    The  oaee  etated  shows  that  John  F.  Can% 

fete  of  New  York,  deceased,  was*  when  he  died,  seised  and 

possessed,  in  common  with  Silas  Carr,  Isaac  P.  Carr,  Eunice 

Littlefield,  George  F.  Carr,  and  Stephen  Q.  Oarr,  of  a  large 

and  valuable  tract  of  land  in  the  town  of  Jamestown  in  this 

state;  that  said  John  F.  duly  devised  his  share  to  his  widow, 

Annie  Carr,  one  half  thereof  to  her  individually,  and  the 

other  half  to  her  as  trustee  for  her  children;  that  said  Annie 

and  her  co-tenants,  before  named,  desire  to  have  said  land 

divided,  to  the  end  that  they  may  hold  and  enjoy  their  shares 

more  satisfactorily,  and  that  said  Annie  may  be  able  to  sell 

her  part  the  more  advantageously  for  herself  and  her  children, 

agreeably  to  said  will;  that  they  have  agreed  to  a  just  and 

equitable  partition,  which,  to  avoid  the  expense  of  a  suit  in 

partition,  they  desire  to  carry  into  effect,  but  that  a  question 

has  arisen  whether  said  Annie  has  power  under  the  will  to 

agree  to  the  same,  and  to  make  the  oonveyanoes  necessary  to 

complete  it.    They  ask  us  to  decide  the  question;  the  children, 

who  are  minors,  having  been  made  parties  by  said  Annie  act* 

ing  for  them  as  their  next  friend.    The  clauses  of  the  will 

that  bear  on  the  question  follow. 

^  Second.  It  is  my  wish  and  direction  that  my  said  execu- 
Irix  shall,  and  I  authorise  her  to,  as  soon  as  she  may  deem  it 
Advisable,  wind  up  and  liquidate  my  business  interests,  either 
mX  public  or  private  sale,  and  on  such  terms  as  she  may  deem 
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proper,  and  sell  and  ooDvert  all  1117  ytoymiy 
and  may  make  and  execate  all  oeoeasaiy  or  pnopor 
thereof. 

''  Third.  I  give,  devise,  and  bequeath  onto  my  bdof«d  wifi^ 
Annie  Carr,  one  half  of  all  my  estatOi  real  and  peraooal,  te 
her  own  use  and  that  of  her  heirs  and  assigns  fiorevw. 

'*  Fourth.  I  give,  devise,  and  bequeath  unto  my  said  wife 
the  other  half  of  all  my  estate,  real  and  personali  in  Irusti  to 
convert  the  same  into  money,  as  hereinbefore  provided,  and 
to  collect  the  rents,  profitSi  and  income  of  said  one  half  until 
so  converted  into  money,  and  when  so  oonvertedi  then  to  keep 
the  proceeds  invested  on  good  and  solvent  interest-bearing  se- 
curities, and  collect  the  interest  and  income  thereof,  and  apply 
such  rents,  profits,  income,  and  interest  to  the  supports  main- 
tenance, and  education  of  our  children";  and,  as  further  di- 
rected, to  divide  the  said  half  among  the  children  equally. 

The  only  power  given  expressly  by  the  will  which  ean  be 
claimed  to  authorize  the  partition  is  the  power  to  sell,  and  the 
oounsel  for  the  trustee  contends  that  said  power  does  authorise 
it  He  does  not  cite  any  case  which  so  deoides,  but  ho  con- 
tends that  there  is  no  case  to  the  contrary:  McQueen  t.  Far^ 
quhar,  1 1  Ves.  Jr.  467,  decided  by  Lord  Eldon,  A.  D.  1806,  is,  if 
we  understand  it,  directly  to  the  contrary.  Lord  St.  Leonardai 
in  his  treatise  on  powers,  says  that  Lord  Bldon,  in  that  case^ 
*'  determined  that  a  power  of  sale  simply  does  not  aothoriae  a 
partition,  whatever  a  power  of  exchange  may  do;  and  in  a 
much  later  case  he  expressed  the  same  opinion  **:  S  Sngden 
on  Powers,  480.  This  oase  has  generally  been  regarded  as 
settling  the  point  Lewin,  Hill,  and  Perry,  in  their  tieatiaos, 
say  a  power  to  sell  simply  does  not  authoriie  partition;  dting 
McQueen  v.  Farquhar^  11  Ves.  Jr.  467,  as  authority:  1  Lewin 
on  Trusts,  427;  Hill  on  Trustees,  476;  2  Perry  oq  Trusts,  see. 
769. 

In  Braesey  v.  Chalmere^  16  Beav.  228,  power  was  given  ta 
trustees  of  real  estate  '^  to  sell  and  dispose  thereof  at  tfadr 
discretion,'*  the  purchasers  not  to.  be  required  to  see  to  the 
application  of  the  purchase-money.  The  oase  was  beard  be- 
fore Sir  John  Romilly,  master  of  the  rolls,  ffis  opinion  was^ 
that  the  power  was  a  mere  power  to  sell,  the  words  **  diipoaa 
thereof"  being  surplusage,  and  that  it  did  not  authorise  par- 
tition. Tiie  case  was  one  in  which  the  trustees  had  already 
concurred  in  a  partition.  It  was  taken  by  appeal  to  the  high 
court  of  chancery,  and  there,  at  the  suggestioo  of  Lord  Jna- 
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tioo  Knight-Brace,  a  partition  suit  was  broaght»  and  partition 
WEB  decreed  in  accordance  with  the  partition  previously  con* 
ourred  in  by  the  trusteeSi  the  same  having  been  shown  to  be 
beneficial  to  the  eestuU  que  irustenL  The  qnestion  was  thus 
evaded^  but  the  marginal  note  is:  **  Seinble^  that  a  devise  on 
trost  to  sell  and  dispose  of  property  consisting  partly  of  an 
undivided  share  does  not  authorize  the  trustees  to  concur  in 
a  partition." 

In  Phelp$  V.  Harris  J  101  U.  S.  870,  cited  by  the  counsel  for 
the  trustee,  the  question  was,  whether,  under  a  devise  of  land 
to  a  trustee  with  power  *'  to  dispose  of  all  or  any  portion  of  it,'* 
the  trustee  was  authorized  to  concur  in  a  partition.    The  court, 
following  the  court  of  the  state  where  the  land  was,  held  that 
he  was  authorised.    The  ground  of  decision  was,  that  while 
a  power  **  to  sell  and  dispose  of"  might  be  construed  to  bo 
merely  a  power  to  sell,  a  power  '*  to  dispose  of,"  without  such 
qualification,  might  extend  to  a  disposfd  by  exchange  as  well 
as  by  sale,  and  if  by  exchange,  then  by  partition,  which  is  a 
species  of  exchange.    ^^  The  word,"  said  Mr.  Justice  Bradley, 
''is  nomen  genendierimum^  and,  standing  by  itself  without 
qualification,  has  no  technical  signification.    Taking  the  whole 
clause  in  the  codicil  together,  it  is  equivalent  to  an  authority 
to  dispose  of  the  property  as  the  trustee  should  deem  most  for 
the  interest  of  his  children;  and  this  would  include  the  power 
to  barter  or  exchange  as  well  as  the  power  to  sell."    The  ob- 
ject was  to  show  that  a  power  to  dispose  of  was  broader  than 
a  power  to  sell,  it  being  assumed  that  a  power  to  sell  was  in- 
sufficient    In  ndp$  v.  HarrUj  61  Miss.  789,  the  court  held 
that  partition,  though  not  authorised  by  a  power  to  sell,  is  by 
*  power  to  exchange.    Though  long  in  doubt,  it  seems  now  to 
be  settled  that  a  power  to  exchange  does  authorise  a  partition, 
a  partition  being  in  efiect  an  exchange:  In  r$  PrUh  and  Qt- 
hame^  L.  R.  8  Ch.  Div.  618;  Doe  dem.  Knight  v.  Spencer^  2 
Exch.  762;  Pftelps  v.  JJarrts,  101  U.  8.  870,  877.    But  it  has 
been  held  that  a  power  to  sell  does  not  authorise  an  ex- 
change: 2  Perry  on  Trusts,  sec.  769;  Ringgold  y.  Ringgold^  1 
Har.  AQ.lli  18  Am.  Dec  250;  Taylor  v.  OaUoway^  1  Ohio^ 
232;  18  Am.  Dec.  606. 

The  counsel  for  the  trustee  calls  our  attention  to  the  fact 
thai  the  language  in  which  the  power  to  sell  is  conferred 
makes  it  the  duty  of  the  trustee  to  sell,  and  contends  that, 
this  being  so,  she  has  power  to  join  in  making  partition,  be- 
cause she  can  sell  to  better  advantage  after  partition  is  made^ 
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If  !t  WM«  ttMenary  to  make  partition  In  order  to  sell,  doubt- 
lees  a  power  to  make  it  might  be  implied,  bot  we  are  not 
satisfied  thaLit  oan  be  implied  simply  beeause  it  may  be  ad- 
yantageous.  The  same  argument  was  orged  in  Brassey  ▼. 
Ohalmnn^  16  Beay.  228,  bat  the  master  of  the  rolls  was  of 
opinion  that  the  power  was  not  implied,  and  oould  not  be  inn 
ported  into  the  will  by  oonstmotion. 

The  oounsel  for  the  trustee  contends  that,  under  her  power 
of  sale,  she  and  her  oo-tenants  can  make  partition,  by  her  sell- 
ing to  them  her  interest  in  the  part  which  goes  to  them  muder 
their  agreement^  and  purchasing  their  interest  in  the  part 
which  comes  to  her,  and  that  if  she  can  so  make  partition 
indirectly,  she  can  do  it  directly  in  the  usual  way.  The  mode 
was  suggested  by  Lord  Bosslyn,  A.  D.  1793,  in  Abd  y.  JJeotk- 
eoCs,  2  Yes.  Jr.  101,  though  there  the  power  was  not  simply  to 
sell,  but  to  sell  or  exchange.  It  has  neyer  since  then  been 
decided  that  a  power  to  sell  will  authorise  partition  directly 
^B  such,  though  the  point  has  been  urged:  Brouey  y.  Ohalminy 
16  Beay.  228;  AiiwrMy-Qenmi  y.  Aamtlton,  1  Madd.  214, 223. 
We  do  not  think  it  follows,  because  the  same  result  can  be 
reached  cirouitously  by  one  power,  and  directly  by  another 
which  is  entirely  different,  that  if  the  former  power  be  giyen, 
the  latter  may  be  used.  It  will  be  obseryed,  too,  that  the 
trustee,  in  order  to  effect  partition  in  the  mode  suggested,  has 
to  purchase  as  well  as  to  sell,  and  the  will  giyes  her  power, 
not  to  purchase  real  estate,  but  only  to  sell  and  inyest  the  pro- 
ceeds in  good  interest-bearing  securities.  We  do  not  think 
the  argument  can  preyaiL 

It  has  been  argued  in  some  of  the  cases  that  the  co-tenants 
can  enforce  partition  against  the  trustee  by  suit,  and  that  she 
should  haye  power  to  do  yoluntarily  what  she  can  be  com- 
pelled to  do.  But  the  partition  which  is  made  in  a  partition 
suit  is  the  work  of  the  law.  The  argument  has  not  prerailed. 
The  trust  attaches  to  the  trustee's  undiyided  share  in  erery 
part  of  the  trust  estate,  and  according  to  the  authorities,  can 
only  be  transferred  or  conyerted  by  the  exercise  of  some  power 
conferred  upon  the  trustee. 

Our  opinion  is,  that  Annie  Garr  has  not  power  under  the 
will  to  join  with  the  oo*tenants  in  yoluntarily  executiDg  the 
partition  agreed  upon  between  them. 

Order  accordingly. 


Powma  —  DiiUKjnoire  nr  a  Powia  ov  Sals  ommI  b«  ilrieUy  p«na«^ 
and  Adtviatfaa  ia  ib«  •zaoatiMi  of  the  powir  will  iaT«lidat«  the  iftle:  Start 


I 
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▼•  IdMFmoft,  17  l0W»  V!}  85Aiii.Dbo.564;  CVviMftMMT.  OWNW^97Mass.  489^ 
ttAm.DM.10&  Thvs  it  has  bMBgfiMrallylMld  that  »poiv«r  of  tale  does  noi 
aathoriio  tho  fenuufor  of  tho  proportj  of  tho  principal  ia  payment  of  a  debtt 
Durham  w.  Oddie,  1  Martin,  N.  &»  444;  14  Am.  Deo.  190.  OaiUra,  leo  Stoker 
▼.  Sioketf  66  Miss.  456^  where  it  waa  held  that  a  will  oonferring  on  an  exeou* 
tor  aothority  to  **  wtXL  and  diapoee  of  the  property  bequeathed  in  the  will, 
when  it  ahonld  appear  to  him  adrisable  to  do  lo^  haying  an  eye  to  the  suppori 
lad  ednoation  of  tho  ehildren,"  tho  exeontor  may  convey  a  portion  of  the 
kadi  derieed  in  diaohargo  ci  a  valid  debt  of  the  testator. 

Fown  nv  Saui  CkiHTiiMBD  nr  ▲  Wni^  though  ozpreaeed  in  the  moot 
gmeral  tarma  aa  to  tha  lino  for  ili  oxoreiieb  cannot  bo  further  exeroiaed,  if 
Ika  pnrpooe  for  ili  creation  appeared  and  that  pnrpoca  haa  oenaedi  WWcinmyi^ 
w.  AriM^  194  Fk  0i  tftSi  10  Aflfe  at  Bop^  5801 
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pt  RaoDB  biiAnnft  7CQL] 

Koo^  Law  ov  Plaoi  WHans  Madb  DmBMnns  Oon9trit<k 
ov,  WBUU  —  II  no  partionlar  place  of  payment  ia  specified  in  a> 
proalaeory  note^  tho  law  of  tho  place  where  it  la  made  determiues  not 
only  iki  oooatmetion,  b«t  alio  tho  obligation  and  duty  it  impoeea  upon 
tha  mnkir.  And  tiM  maker  may,  therefore,  avail  himeelf  of  any  eqnita- 
bla  defeaaca  given  to  him  by  tho  law  of  the  place  where  the  note  waa- 


TtMm  ov  Daumnr  ov  Kofn  Dvositbd  nr  ram  Mailc  — The  place 
where  a  note  la  made  la  not  tho  place  where  it  is  written,  signed, 
aad  dated,  but  tiw  plaoe  where  it  ia  ddiyered.  Where,  therefore,  a 
pnmiaaory  noto  la  drawn  by  tho  payee  in  Baltimore  and  forwarded  to 
the  maker  in  New  York,  where  it  is  signed  by  him  and  returned  by  mail 
to  Badtimore^  auch  noto  la  to  be  deemed  as  made  in  New  York.  By  de- 
positing the  noto  in  tho  mail  with  the  intent  that  it  shall  be  transmitted 
to  the  payee  In  the  usual  way,  the  maker  parte  with  his  dominion  and 
oontrcl  orer  it^  and  the  delivory  la  in  legal  contemplation  complete. 

Hiwur  DnoomRXD  Bnnmcn  vor  Obouvd  von  Nxw  Tbial,  whut.  —A 
new  trial  will  not  bo  granted  on  tho  ground  of  newly  diaoovered  e?i* 
denoe,  where  the  moving  par^  flails  to  show  that  he  could  not»  by  the^ 
axareiac  of  reaaonablo  diligence,  have  discovered  sneh  evidence  in  season 
to  knvn  «aed  it  on  tiM  trial*  and  doea  not  atoto  any  axcuae  lor  not  having 

ik 


The  apinioQ  states  the 

SItiAa  0.  Ifoirry,  for  petitioning  plaintifll 

Oeorge  B.  Bamm%y  for  the  defendant. 

IfATTSsoB,  J.  This  is  an  action  of  auumptiU  obi  two  prom* 
Issory  notes.  The  first  is  for  $1,106.12,  dated  at  New  York^ 
December  28, 1886,  and  made  payable  to  the  order  of  William 
S.  Dodge  and  Sod,  twelve  months  after  date.  The  second  is  for 


778  Babbbtt  9.  DoDoi.  [R.  L 

two  hundred  dollars,  dated  at  Baltimore,  Maryland,  Januarj 
27, 1887,  and  also  made  payable  to  the  order  of  William  B, 
Dodge  and  Son,  four  months  after  date,  with  interest  at  six  per 
oent  per  annum.  The  plaintiff  claimed  that  hoth  notes  were 
indorsed  and  delivered  to  him  by  the  payees  before  maturity, 
for  their  full  value,  on  account  of  his  guaranty  of  the  indebted* 
ness  of  the  payee  to  Barrett  Brothers  A  Ca,  of  which  firm 
the  plaintiff  was  a  member.  The  defense  was,  that  the  notes 
were  so  indorsed  and  delivered  after  maturity,  and  that  the 
note  for  $1,106.12  had  been  renewed  for  another  year,  which 
had  not  elapsed  at  the  bringing  of  the  suit;  and  that  the  $200 
note  had  been  paid,  or  satisfied,  by  the  terms  of  a  written 
agreement  between  the  defendant  and  the  payees,  made  con* 
temporaneously  with  the  note.  The  case  was  tried  in  this 
oourt  and  resulted  in  a  verdict  for  the  defendant  The  plain- 
tiff moves  for  a  new  trial  for  alleged  misrulings. 

At  the  trial  the  plaintiff  called  as  a  witness  Fred.  A.  Dodge, 
of  tBe  firm  of  William  B.  Dodge  and  Son,  the  payees  of  the 
notes,  who  testified:  ^  Shortly  after  the  $1,106.12  note  was  re- 
ceived, and  before  maturity,  about  the  time  it  was  received, 
we  indorsed  and  assigned  it  over  to  Gtoorge  P.  Barrett,  the 
plaintiff,  for  its  face  value,  on  account  of  our  indebtedness  to 
Barrett  Brothers  A  Co.,  for  which  he  was  our  guarantor."  In 
cross-examination  of  this  witness,  the  court,  against  the  plain* 
tiff's  objection,  permitted  a  letter  written  by  the  witness  to  be 
read  to  the  jury,  of  which  the  following  is  a  oopy  of  the  ma- 
terial portion:  — 

^'Baltiuobb,  Md.,  January  8, 1888. 
''O.  O.  DoDGi,  Jb.,  214  W.  65th  St,  N.  Y. 

^Dear  Sir, —  Inclosed  please  find  note,  which  jdease  sign 
and  return.  Your  note  due  81st  ult  was  for  $1,106.12;  $68.88, 
twelve  months'  interest,  $1,172.50.    We  made  no  demand  ior 

it,  as  we  knew  you  were  in  bad  shape 

**  Wm.  B.  Dodgb  ahd  Sok." 

The  plaintiff  excepted  to  the  ruling  permitting  the  reading 
cf  the  letter.  We  do  not  think  the  court  erred.  If  the  tesli* 
mony  of  the  witness  in  his  direct  examination,  thai  the  note 
in  question  had  been  indorsed  or  assigned  to  the  plaintiff 
soon  after  it  was  given,  nearly  a  year  before  the  letter  was 
written,  was  correct,  it  might  be  regarded  as  a  somewhat  un- 
oraal  proceeding  for  him  to  have  written  the  letter  inclosing 
the  new  note  in  renewal  of  the  old,  and  excusing  the  failoie 
io  make  a  demand  upon  the  old  note  when  il  became  doe.  It 
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was  preeiselj  saoh  b  letter  bi  WilliBm  B.  Dodge  and  Son  might 
have  written  had  they  oontinned  to  be  the  owners  of  the  note. 
It  therefore,  in  view  of  the  direot  testimony  of  the  witness, 
called  for  explanation,  and  if  not  satisfiustorily  explained, 
woald  be  likely  to  aflTeot  the  judgment  of  the  jury  in  relation 
to  the  oredibility  of  the  witness.  We  think,  therefore,  that  it 
was  properly  admitted  in  cross-examination  of  the  witness, 
for  the  purpose  of  afiTeoting  his  credibility. 

The  court  in  its  charge  to  the  jury  instructed  them  that  both 
the  notes  declared  on  were  to  be  considered  by  them  as  subject 
to  the  equities  between  the  payees  and  the  maker,  according 
to  the  law  of  New  York,  as  set  forth  in  the  decisions  of  the 
eourt  of  that  state  which  had  been  put  in  eyidencei  and  not 
according  to  the  law  of  Maryland  or  of  this  state.  To  this 
instruction  the  plaintiff  duly  exoepted. 

The  evidence  shows  that  the  notes  werr^  drawn  by  Fred.  A. 
Dodge,  in  Baltimore,  and  were  sent  by  him  to  the  defendant 
m  New  York  for  his  signature;  that  the  defendant  signed 
them  in  New  York  and  returned  them  to  the  payees  by  maiL 
No  particular  place  of  payment  is  specified  in  either  note. 
The  authorities  agree  that  if  no  particular  plaoe  of  payment 
is  specified  in  a  note,  or  i^  in  other  words,  it  is  payable  gener- 
ally,  the  law  of  the  plaoe  where  it  is  made  determines  not 
only  its  construction,  but  also  the  obligation  and  duty  it  im* 
poees  on  the  maker.    And  therefore  the  maker  may  ayail  him* 
self  of  any  equitable  defonses  giyen  to  him  by  the  law  of  the 
place  where  the  note  is  made:  Story  on  Promissory  Notes,  sea 
172;  2  Parsons  on  Notes  and  BillSi  818,  888,  858;  Stacy  y. 
Baker^  1  Scam.  417;  Evans  y.  Andenof^  78  Dl.  658;  Yawig  y. 
HarrU,  14  B.  Hon.  BS6;  61  Am.  Dea  170;  AUen  y.  Braitan^ 
47  Miss.  119.    But  by  the  place  where  the  note  is  made  is 
not  meant  the  place  where  it  is  written,  signed,  and  dated, 
bat  the  place  where  it  is  deliYcred,  dellYery  being  essential 
to  its  consummation  as  an  obligation.    So  long  as  it  remains 
in  possession  of  the  maker,  he  is  under  no  obligation  what- 
OYor  by  reason  of  it,  and  it  beoomes  binding  upon  him  only 
when  he  has  parted  with  its  dominion  and  control  by  de- 
liYoring  it  to  the  payee:  Freete  y.  BrotaneU^  85  N.  J.  L.  285; 
10  Am.  Rep.  289;  Hopper  y.  EUand^  21  Ala.  714;  Chamber- 
lain ▼.  Hbppt,  8  Vt.  94;  Marvin  y.  McCvttfm^  20  Johns. 
288.     The  correctness  of  the  instruction  complained  of  de- 
pends, therefore,  upon  whether  the  notes  are  to  be  regarded 
as   having  been  delivered  in  New  York  or  Baltimore.    We 
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think  they  are  to  be  regarded  as  delivered  in  Haw  Yofk.  They 
were  sent,  ae  has  been  stated,  by  the  payees  in  Baltimors  to 
the  maker  in  New  York  for  his  signature.  In  the  abaenco  of 
instruction  to  the  maker  as  to  the  mode  by  whieh  he  should' 
return  them  when  signed,  the  payees  must  have  oontemplated 
that  the  maker  would  return  them  by  the  natural  and  ordi* 
nary  mode  of  transmitting  such  obligationSi  and  most  be 
deemed  to  have  authorised  him  to  so  return  thenu  The  nat* 
ural  and  ordinary  mode  of  transmitting  them  was  by  mailt 
the  mode  adopted  by  the  maker.  In  such  cases  the  post-office 
may  be  regained  as  the  common  agent  of  both  parties:  of  the 
maker  for  the  purpose  of  transmitting  the  note,  and  of  the 
payee  for  the  purpose  of  receiving  it  from  the  maker.  By  da- 
positing  the  note  in  the  mail,  with  the  intent  that  it  shall  be 
transmitted  to  the  payee  in  the  usual  way,  the  maker  parts 
with  his  dominion  and  control  over  it»  and  the  deliveiy  is  in 
legal  contemplation  complete:  Kirkmam  omd  lMt$  ▼•  Bami  of 
America^  2  Cold.  897;  flotiM&oU,  RrOy  and  Carruifs  Aeddetd 
ln$.  Co.  V.  Orani,  L.  R  4  Bz.  Div.  216;  Mada^  ▼.  Har9ef^  S2 
Am.  Rep.  40,  note;  King  ▼.  LambUm,  6  Prios^  428;  1  Addison 
on  Contraots,  18,  and  cases  cited  in  note. 

The  plaintiff  also  moves  tar  a  new  trial  on  the  ground  thai 
the  verdict  is  against  the  evidencOi  and  the  weight  thereof 
The  testimony  in  behalf  of  the  plaintiff  in  relation  to  the  in- 
dorsement and  delivery  of  the  notes  to  him  as  security  fv  lua 
guaranty  of  the  indebtedness  of  the  payees  to  Barrett  Brothars 
&  Co.,  it  is  true,  was  not  contradicted ;  but  it  also  appears  firoos 
the  plaintiff's  own  testimony  that  he  knew  the  defiandant  wnn 
in  poor  circumstances  when  he  took  the  notes  as  eeonrity,  that 
he  made  no  attempt  to  collect  them  when  due,  neither  making 
demand  on  the  maker  nor  notifying  the  indorsers,  because  ho 
says  he  knew  they  were  unable  to  pay  them.    And  it  further 
appeared  that  neither  the  books  of  William  E.  Dodge  and  Sent 
nor  those  of  Barrett  Brothers  A  Ca,  contained  any  entries  with 
reference  to  the  notes.    And  as  affecting  the  credibility  of  the 
witnesses,  William  B.  Dodge  and  Fred.  A.  Dodge,  it  appasn 
that  William  B.  Dodge  and  Son  had  written  several  letters 
to  the  defendant,  without  the  knowledge  or  authmty  of  the 
plaintiff,  although  the  relations  between  them  and  tbs  plain* 
tiff  were  intimate,  after  the  notes,  as  it  was  claimed,  had 
pnssed  into  the  ownership  of  the  plaintiff,  which  letten,it  van 
argued  by  the  defendant,  were  inconsistent  with  the  plaintiff** 
ownership  of  the  notes  as  testified  by  the  witnesses,  and 
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consistent  only  with  the  fhoory  that  they  w«re,  at  th#  time 
the  letters  were  written,  still  the  property  of  the  payees.  The 
jnry  had  the  right  to  consider  all  these  matters,  as  well  as 
the  conduct  and  appearance  of  the  witnesses  in  testifying,  in 
weighing  the  testimonyi  and  had  the  right  to  reject  the  testi- 
mony of  any  witness,  though  nncontradioted,  which  did  not 
commend  itself  to  them  as  reasonable  or  probable,  in  view  of 
the  whole  testimony,  and  of  their  knowledge  or  eiperience  of 
the  ordinary  condact  of  men  in  similar  circumstances.  More- 
over, it  did  not  appear  that,  op  to  the  bringing  of  the  suit,  the 
plaintiff  had  ever  been  oalled  opon  to  pay  or  had  paid  any 
portion  of  the  indebtedness  of  William  B.  Dodge  and  Son  to 
Barrett  Brothers  &  Co.,  under  his  guaranty,  or  that  the  guar- 
anty imposed  any  legal  liability  on  the  plaintiff  for  such  in- 
debtedness. We  cannot  say  that  the  verdict  was  not  authorized 
by  the  evidence. 

The  plaintiff  also  moves  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  the  newly  discovered  evidence  con* 
sisting  of  the  copy  of  a  letter  in  the  letter-book  of  Barrett 
Brothers  &  Co.,  written  by  the  plaintiff  to  the  defendant  Novem- 
ber 29, 1887,  notifying  him  that  the  plaintiff  held  the  11,106.12 
note,  and  requesting  the  defendant  to  pay  it.    The  plaintiff 
in  his  affidavit  says  that  since  the  trial,  and  since  the  filing 
of  his  motion  for  a  new  trial,  he  accidentally  discovered  the 
copy.    He  does  not  set  forth  that  he  could  not,  by  the  exercise 
of  reasonable  diligence,  have  ascertained  the  existence  of  the 
copy  in  season  to  have  used  it  on  the  trial,  nor  any  excuse  for 
not  having  then  produced  it    The  cross-examination  of  Wil- 
liam E.  Dodge  and  Fred.  A.  Dodge,  on  the  taking  of  their 
depositions  prior  to  the  trial,  was  notice  to  the  plaintiff  that 
his  title  to  the  notes,  as  a  bona  fide  purchase  for  value  before 
maturity,  was  disputed,  and  it  was  therefore  incumbent  on 
him  to  be  prepared  to  sustain  his  claim  at  the  trial  by  all  the 
oTidenoe  in  his  control.    We  do  not  think  he  brings  himself 
within  the  rule  justifying  the  granting  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 
Petition  dismissed. 

Subsequently  the  plaintiff  filed  a  motion  tar  a  reargument 
<»f  his  petition.  This  was  heard,  and  the  ooort  aflSrmed  iti 
decision  above  given.  ^___^ 

KKoonriABLv  InffnuMBiras  —  Law  ov  Flags.  —  Wb«rs  mo  psriiralar  pises 
of  payment  is  designated  {OUark  ▼.  Searighi^  135  Pa.  St  178|  90  Am.  Bt  Rep. 
S62^L  &b«  kx  lad  eontracius  determines  the  validity  ol  a  notei  Memmdm  ▼.  Tc^ftt 
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M  IT  K  M|  aad  alio  foiranig  Iht  tuitauuliatt  l»  te  pal  vpoa  tttiailni- 
MMfti  OwMi  ▼•  Ptammf  Ifmi.  BmA,  87  ▼•.  «1|  M  Am.  8ft.  Bepi  e7Si  it 
wdl  M  Um  dnftlM  Md  obUfiAiaM  gmriag  Mi  of  tftx  Pwdt  t.  ^«M;1I 
Vk  e98|  ai  Am.  Dm.  eOB. 

NnofiAiu  InrnvMBMif— Flaob  or  Oorauoc.— Hm  plaMwheiti 
Boto  it  dtlifwed  masft  be  deenned  the  plaoa  wiior*  it  it  imdo:  Airt  t.  fttk 
83  Iowft»  66|  88  Am.  Bepu  f8B|  AdI  t.  PmAoad.  68  Me.  108;  81  Aa.  Ba^ 
tBl.  Oompw*  Brgmd  t.  JUmi»  8  Vft.  8»;  88  An.  Dml  47S;  JfiSOn  t. 
Frm,  188  llMi.  874l  88  Am.  B«^  Ui%  atattm  t.  Nm.  188  K.  T.M^tl 
Am.  8i  Btpi  4801 
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CASES 


SUPREME   COURT 


SOUTH  CAROLINA. 


Stati  v.  Whitb. 

Wm»  Thul,  Bamtt  «v  Momnr  iob,  mm  Omuipwb  or  AmiL,  mnv, 
— WhaM  tba  "aut  *  oa  appMl  faib  to  ihow  the  ground  vpon  which  tiw 
trU  j«4ge  nfoaad  »  motia*  for  •  a«w  tria^  th«  npranM  oowi  U  not 
fcit»^  toAODiidir  tha  ■ihwI 

Imbi  toiAn^  ''OAVAOtA"  An>  ^^KmvsDT"  Ami^  wiov.— la  deMriUiif 
ptgwaam  oIlMr  tiiaii  thaiooiiMd  la  aa  indiolmant  for  laromy^  oertainty  ta 
a  «omiiu»  intnt  b  all  that  b  naomigy.  And  whera»  in  tnoh  an  indiot» 
— nt»  tlw  aaoM  of  tiM  owner  of  tiM  stolon  gooda  is  laid  as  Gbnada  Mo- 
OtatchoB  histoad  of  Kennedy  MoOatohon,  and  the  defendant  is  not  thereby 
■isled  in  preparing  his  dafonss^  tiM  TaKlanoa  la  not  fatal.  Osnada  and 

bnaoTMSiiT  for  larceny.    The  opinion  states  the  case. 
Tnnhdm  omd  JZftafI,  fo  the  appeUant 

MoIvBB,  J.  The  defendant  was  found  gnilty  of  larceny^ 
under  an  indictment  which  charged  him  with  having  stolen 
(ha  goods  of  Kennedy  McCutchen,  and  having  been  convicted^ 
he  moved  for  a  now  trial  before  the  circuit  judge,  on  the  ground 
that  there  was  a  fetal  variance  between  the  allegata  and  prth 
hata^  inasmuch  as  the  proof  showed  that  the  goods  alleged  to 
have  been  stolen  were  the  property  of  Canada  McCutchen. 
Ss  motion  having  been  refused,  he  brings  this  appeal  upon 
the  same  ground.  Inasmuch  as  there  is  nothing  in  the  *^  case  "* 
which  shows  the  ground  upon  which  the  circuit  judge  refused 
the  motion,  it  might  be  suflScient  to  dispose  of  this  appeal  to 
say  that  tot  all  that  we  know  (from  the  record)  the  circuit 
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Judge  might  htTe  refiiBed  the  motion  upon  the  ground  that,  in 
hia  judgment^  the  proof  did  not  show  that  the  goods  belonged 
to  CSanada  McCutcheni  but,  on  the  contrary,  that  they  were 
the  property  of  Kennedy  McCatchen;  and  if  so,  then  this 
•court  clearly  could  not  overroie  thia  finding  of  fact  by  the 
•circuit  judge.  But  inasmuch  as  the  solicitor,  very  properly 
no  doubt,  makes  no  such  point  here,  we  will  proceed  to  con* 
sider  the  case  just  as  if  the  circuit  judge  had  held  that  though 
the  proof  did  show  that  the  goods  belonged  to  Canada  Mo* 
Cutchen,  and  the  allegation  was  that  they  were  the  property 
of  Kennedy  McCutchen,  there  was  no  such  variance  as  would 
be  fatal;  and  we  will  proceed  to  consider  whether  there  was 
4tny  error  in  such  ruling. 

While  it  is  undoubtedly  the  rule  that  an  indictment  for  lar- 
ceny must  allege  the  name  of  the  owner  of  the  stolen  goods, 
unless,  perhaps,  where  the  owner  is  unknown,  which  need  not 
be  considered  here,  yet  an  equally  well-settled  rule  is,  that  in 
desoribing  persons  other  than  the  accused,  in  an  indictment, 
^certainly  to  a  common  intent"  is  all  that  the  law  requires 
<1  Chitty's  Crim.  Law,  211;  State  ▼.  Crank,  2  Bail.  70;  23  Am. 
Dec  117),  and  proof  of  the  same  character  is  sufficient.  We 
find  it  also  laid  down  in  1  Bishop's  Crim.  Proc.,  seo.  126  (of 
ihe  edition  in  the  supreme  court  library  (1st  ed.),  which  seems 
to  be  different  from  that  cited  by  both  counsel  in  this  case), 
as  follows:  ''The  law  does  not  take  notice  of  orthography; 
therefore  if  a  name  is  misspelled,  no  harm  to  the  prosecution 
-can  come  from  this,  provided  the  name  as  written  in  the  in- 
allotment  is  idem  eonanSf  as  the  books  express  it,  with  the  true 
name."  Our  inquiry  may  therefore  be  narrowed  down  to  the 
question,  whether  the  name  of  the  owner  of  the  goods  alleged 
to  be  stolen,  as  stated  in  the  indictment,  can  be  regarded  as 
idem  eonane  with  the  name  as  given  in  the  evidence.  In  the 
notes  to  the  case  of  Schooler  v.  Aeherst,  13  Am.  Dec  233,  it  is 
aaid:  "The  doctrine  of  idem  eonane  has  been  much  enlarged 
by  modem  decisions  to  conform  to  the  growing  rule  that  a 
variance,  to  be  material,  must  be  such  a  one  as  has  misled  the 
opposite  party  to  his  prejudice,''  and  the  cases  sustaining  thia 
statement  are  there  cited.  In  Ward  v.  State,  28  Ala.  60,  tha 
•court  said:  ''The  books  abound  in  hair-breadth  distinctions* 
but  we  apprehend  the  true  rule  to  be,  that  if  the  names  oaay 
be  sounded  alike,  without  doing  violence  to  the  power  of  the 
letters  found  in  the  variant  orthography,  then  the  variance  is 
immateriaL"    We  find  no  distinct  enunciation  of  the  rule  in 
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our  own  state,  but  oar  courts  have  held  that  there  is  no  &tal 
variance  between  the  name  Anthron  and  Antrum  or  Antrim: 
State  y.  Scurry^  8  Rich.  68;  or  between  Cuffie  and  Cufl^  or 
Coff:  8taU  r.  Fart,  12  Rich.  24. 

It  seems  to  us,  therefore,  that  without  referring  to  the  numer* 
0U8  cases  in  the  books  where  slight  variations  in  orthography 
have  sometimes  been  held  fatal  and  sometimes  not,  without 
reference  to*any  definite  rule,  it  would  be  better  to  follow  the 
role  which  may  be  deduced  from  the  more  modern  decisions^ 
to  this  effect,  that  where  the  name,  as  vrritten  in  the  indict- 
ment, may  be  pronounced  (although  such  may  not  be  the 
strictly  correct  pronunciation)  in  the  same  way  as  the  name 
given  in  the  evidence,  the  variance  will  not  be  regarded  as 
fatal,  unless  the  variant  orthography  be  such  as  would  be 
likely  to  mislead  the  defendant  in  preparing  his  defense. 
Tested  by  this  rule,  we  think  it  clear  that  there  was  no  error 
on  the  part  of  the  circuit  judge  in  refusing  the  motion  for  a 
new  trial  on  the  ground  stated.    Kennedy  may  bo  pronounced 
Canada,  and,  as  a  matter  of  fact,  sometimes  is  by  uncultivated 
persons,  and  there  is  no  pretense  that  the  defendant  was  mis* 
led.    It  was  admitted  that  the  goods  alleged  to  have  been 
stolen,  and  which  the  jury  have  convicted  the  defendant  of 
stealing,  were  the  property  of  the  witness,  Canada  McCutchen, 
and  the  &ct  that  in  the  indictment  the  name  of  the  owner  was 
stated  to  be  £[ennedy  McCutchen  was  not  calculated  to  mis- 
lead, and  so  far  as  appears  did  not  mislead|  the  defendant  in 
ireparing  his  defense. 

The  judgment  of  this  ooort  is,  that  the  judgment  of  the  oir* 
enit  court  be  aflSrmed. 


IvDionnvT^lDSii  SovAinL  — Whtre  tiM  bmm  of  Um  «wb«  el  slolia 
goods  it  wrifetan  in  aa  faidietaiient  m  '^Flraiida^**  whUo  tiM  proper  ipolliiig  of 
it  ii  **  Freodi^**aad  ozport  oridonoo  ohowi  a  wido  diflmnoo  in  ooiiad  in  pro* 
■oaacittg  tho  two  word%  the  qnof tioo  of  Twionco  in  tho  oamM  ■honld  bo 
onliiiiitied  to  tho  jiuy,  with  instrootiooo  ozplaaatory  of  tho  roloo  of  idem 
mmamB:  ITctei  t.  ataU^  S7  Tez.  App.  SS8;  19  Am.  8t  Bop^  S55,  and  note. 
For  tbo  npplioation  of  tho  mlo  of  idtm  9omam  to  iodiotoionti  genendly,  aao 
PmtJkmm  t.  SkU^  %  Ttz.  App.  SSS;  S7  Am.  Bop^  488^  and  nolo;  Doumdw^ 
Umted8laim,\UiKn^  141%  89  Am.  Doo.  4B7|  <S«a«i  v.  i>Mferw%  S  Irod.  8M| 
W  Am.  060.  699. 

t^wm  acwAHa  —  Koalihor  and  Koolihor»  KoUihor,  KoIUor,  Koolhier»  or 
K«lhi«r  aio  itfni  jomim:  MUleU  t.  BUMhe,  81  Mo.  SSI;  10  Am.  St.  Bop.  275; 
and  ma  aro  Zerelday  and  Sorslda:  OartwHgH  t.  MeChwn,  181  HL  888;  8  Am. 
8tL  B^mp.  106;  John  Bobb  and  John  Bobb:  M^err.  ^cpa%,89Flk  8t  489;  SO 
Dea  634;  Ponryn  and  Ponnyrino:  MUM  t.  KmU,  14  Md.  131;  74  An. 
#19;  DugOd  Molnnia  and  Doagal  MoUinniii  Banm  T.  P§otit,  IS  ID. 
Sx.  Kar..  Vol  XXVIL-N 
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52;  65  Am  Deo.  OM;  Qfbbtiej  and  Oflniey:  Jtmiftv  t.  Mmv.  81  TWk.  tfl|^ 
OcOia  D«  Blond  ud  Colia  Bluid:  JMmd  t.  Ubri;  81  TboL  SS8f  AaJMlbf' 
«7  mnd  Aaal  SaTftiy:  i9fiiM  t.  OWmr.  80  Tex.  12a  8m  iIm  note  t»  MMr 
T.  Athene  13  Am.  Dm.  288^  834  Bitmn  and  Hom  mn  nol  idm  mmmt 
J7<fia  L.  /ml  Ok  T.  iTesMr,  77  Iowa»  881;  U  Am.  8*.  Rtpu  S87|  mt  Jmi^ 
and  Yoect:  JJeiTf  Appeai,  40FiL8t.46S;80Aa.DM.880;Mr  MOkr  Md 
MUlM!  OSb<im60riBl»  r.  j8&n4«M;  98  Mo.  488.  The  qnetttoa  of  Mm  mimm  k 
aol  one  of  tpelliiig!  OaUkmo  t.  JU(/i9^  94  CU  81  OoapHO  iIm  X^im  t. 
Am|^«^  89  Tbx.  M^  jpoii;  PL  8B2L 
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|M  Soum  Oabolota,  77.] 

RmEnli  BiPosT,  Afpxal  L»  iBOM  Dioui  CoviiBiinra^ 

peal  Um  from  a  final  deorae  oonfirming  a  refene'i  Mport^  alttoa^  m9- 
•KMptum  WM  taken  thereto^  whero  the  matter  iavolfvd  is  tho  appMl 
WM  not  rabmitted  to  nor  oonndered  by  the  rafereo. 

IfoKioiLan  HAS  No  I^m  ok  Bms  avd  Prohib  ov  Mobmaaid  I^aiw 
-—A  mortgagM  hM  no  epooifio  lien  upon  the  reate  and  proAli of  Marl- 
gaged  land,  nnleM  it  is  m  atipQlated  in  the  mortgage.  In  Sontfi  Oiffeline> 
the  mortgagor  ttQl  remaini,  evoa  after  oondition  brokon,  tho 
the  mortgaged  premteea»  and  retaina  all  the  righti  inoident  to 
onhip,  among  them  the  right  to  reoeiTo  tho  rente  and  ptofita. 

BaoxiTSB  ov  Bnirn  avd  Pbovrs  or  MowoQAamD  Pi 

Afpoiktbd  Pshdiitq  Formlosubx.  —Where  a  flMrtgaga  ol  tand 

not  oontain  any  proTision  aabJeoUng  the  rente  and  ptoAta  ol  the 

gaged  preraiiM  to  a  lien  to  aeenra  the  paymont  of  tho 

and  the  complaint  doM  not  oontain  any  allegation  oi  waato  ol  the  i 

gaged  premiMe»  the  mortgagM  ia  not  entitled  to  have  a  i 

to  oolleot  the  rente  and  profite  pending  hia  anit  for  feneli 

SiBOB  SumoairniT  Saowir  |bt  Sioobd  on  ApfbaLv  whu.  —  Althe^gh 

-  an  appellant  mnat  ahow  eiror  in  the  judgment  appealed  froM,  yol  he^oM 

thia  aoffiotently  when  the  oaM  ahowa  that  a  deorM  for  the 

ment  of  a  reoeiyor  of  the  rente  and  ptoAtaof  mortgaged  praouoM  vaa 

warranted  by  the  mortgage^  m  atatedinthe  reoord  on  nppeaL 

JvBOB  Bound  bt  Dborbi  ov  Rn  Pbbdbobhob  nr  8ahb  CAun.  —A 
onit  jndge  ia  bonnd  to  carry  oat  the  ordera  of  hie  predeoeoaar  in  ttai 
oanae,  bnt  when  the  appellate  ooort  deelarM  aneh  erden 
oonaeqnenoM  flowing  therefrom  mnat  oIm  bo  M  Nfarded. 


AonoN  to  foreclose.    The  optnioa  etatee  the 

W.  A.  Sanden^  lor  the  appelUnk 

Barber  and  Jamn^  canira. 

McIysb,  J.  The  action  in  this  caee  was  eommeneed  en  Ae 
6th  of  February,  1890,  to  foreclose  a  mortgage  oo  real  sstata^ 
giTon  to  secure  the  payment  of  the  purchase-money  of  th^ 
same.  The  complaint  was  in  the  usual  form,  and  in  addi- 
tion thereto^  contained  the  Allegations  that  the 
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premises  were  tbtaUy  inadequate  to  satisfy  plaintiff's  dematadi 
and  that  defendant  had  nottiing  to  enable  her  to  respond  to  a 
judgment  for  the  balanoe,  and  in  addition  to  the  nsoal  demand 
for  relief  the  plaintiff  demanded  ^  snoh  an  order  as  would  prc^ 
tect  the  premises  and  secure  to  him  the  results  [probably  a 
misprint  for  rents]  and  profits  pending  the  litigation."  Tho 
defendant  answered,  setting  up  yarioos  defenses,  including  a 
general  denial  of  the  allegations  contained  in  the  complaint 

On  the  10th  of  Marchi  1890,  notice  was  senred  on  defend* 
ant,  ihati  at  the  ensuing  term  of  the  oourt^  an  applicatloii 
would  be  made  for  the  appointment  of  a  receiyery  based  upon 
the  pleadings,  certain  affidavits,  and  the  mortgage,  copies  of 
which  were  served  with  the  notice,  and  the  deed  of  28d  of 
February,  1887,  conveying  the  premises  from  the  plaintiff  to 
the  defendant,  upon  the  ground  that  the  mortgaged  premises 
are  in  tlie  possession  of  the  defendant;  that  the  same  are  to* 
tally  insufficient  to  pay  the  amount  due  the  plaintiff;  and  that 
defendant  has  no  other  property  out  of  which  tlie  mortgago 
debt  can  be  satisfied.  The  affidavits  are  all  set  in  the  ^  ease,'' 
and  tend  to  show  that  the  defendant  is  insolvent^  and  that  the 
mortgaged  premises  are  not  sufficient  to  satisfy  the  mortgage 
debt.  This  motion  was  heard  by  his  honor  Judge  Norton^ 
who  granted  an  (Mrder  appointing  a  receiver  of  the  rents  and 
profits  of  the  mortgaged  premises,  and  directing  the  defend* 
ant  to  turn  over  to  the  receiver  the  said  rents  and  profits. 

The  issues,  both  of  law  and  fact,  were  referred  to  a  referee, 
and  at  the  trial  before  him  the  plaintiff  established  each  and 
every  allegation  in  his  complaint,  and  the  defendant  having 
offered  no  evidence,  the  case  was  submitted  to  the  referee  with- 
out argument,  who  filed  his  report,  to  which  no  exceptions 
were  taken,  and  upon  this  report  Judge  Wallaoe  rendered 
judgment  (of  foreclosure,  we  presume,  though  it  is  not  so 
stated  in  the  "*  case '')  on  the  25th  of  June,  1890,  which  con- 
tained, amongst  other  things,  the  following  provision:  ''It  is 
further  ordered  that  the  receiver  of  the  rents  and  profits  of  the 
said  premises  pending  this  litigation  pay  such  sum  as  he  may 
collect  as  rents,  after  deducting  his  commissions,  to  the  plain- 
tiff,  should  the  sum  realised  from  the  state  of  the  premises  be 
insufficient  to  satisfy  his  demands.'' 

From  this  judgment,  as  well  as  from  the  interlocutory  order 
of  Judge  Norton  appointing  a  receiver,  defendant  appeals  upon 
tlie  several  grounds  set  out  in  the  record,  which  need  not  be 
repeated  here. 


786  Habbin  9.  Hardiv.  [8.  CaraliDa, 

Before  proceeding  to  consider  the  meriti  of  tide  appeal,  it 
will  be  necesaary  to  ooasider  two  preliminary  djeetions  raiiod 
by  coonsel  for  respondent,  the  first  of  which,  howoyer,  will,  ia 
our  jadgment,  be  more  appropriately  considered  in  oonnoctioa 
with  the  merits,  and  will  therefore  be  passed  oyer  for  the  proi- 
ent.  The  second  is,  that  inasmuch  as  there  was  no  ezoeption 
taken  to  the  report  of  the  referee,  there  could  be  no  aK^al 
taken  from  the  final  decree  of  his  honor  Judge  Wallace^  con* 
firming  the  referee's  report.  Howeyer  this  might  be  if  the 
present  appeal  undertook  to  question  the  correctness  of  any 
of  the  findings  of  law  or  fact  by  the  referee  which  were  coo- 
firmed  by  the  circuit  judge  need  not  be  considered,  inasmuch 
as  the  appeal  imputes  no  error  in  this  respect,  and  questions 
only  the  right  to  haye  a  receiyer  appointed,  and  the  dis> 
position  of  the  rents  and  profits  collected  by  him,  a  matter 
with  which,  so  far  as  appears,  the  referee  had  nothing  what- 
eyer  to  do.  It  seems  to  us,  therefore,  that  the  appeal  ia  properly 
before  us,  and  it  presents  substantially  but  a  single  question, 
— whether,  in  the  case  as  made  by  Uie  plaintiff,  he  was  en- 
titled to  an  order  for  the  appointment  of  a  receiyer;  for  if  he 
was,  then  that  portion  of  the  decree  of  Judge  Wallaoe  which 
is  appealed  fix>m  was  right,  but  if  he  was  not,  then  it  is  eno- 
neous. 

It  is  well  setUed  in  this  state,  that  by  the  act  of  1791,  as  ft 
has  been  construed  in  many  decisions  which  are  so  well  Imown 
to  the  profession  as  to  render  it  unnecessary  to  dte  them,  the 
relation  of  mortgagor  and  mortgagee  is  totally  different  from 
that  which  existed  at  common  law.    By  oar  law  a  mortgige 
of  real  estate  is  not  a  conyeyance  of  any  estate  whateyer,  but 
is  simply  a  contract  whereby  the  mortgagee  obtains  a  lien 
on  the  property  mortgaged  as  a  security  for  the  payment  of 
a  debt    The  mortgagor  still  remains,  eyen  after  condition 
broken,  the  owner  of  the  mortgaged  premises,  and  retains  all 
the  rights  incident  to  such  ownership^  amongst  which  is  the 
right  to  receiye  the  rents  and  profits,  while  the  mortgagee 
simply  holds  a  lien  upon  the  property  to  securo  the  payment 
of  his  debt,  which  he  may  enforce  in  any  of  the  modes  recog- 
nized by  law.    But  haying  no  title  to  or  ownership  of  the  mort- 
gaged premises,  be  cannot  claim  any  of  the  rights  incident  to 
such  a  relation.    His  rights  aro  limited  by  the  terms  of  tbo 
contract  as  found  in  the  mortgage,  and  by  that  contract  he  sis- 
ply  has  a  lien  on  the  mortgaged  premises^  and  that  he  wtf 
enforce  in  any  proper  way. 
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A  mortgagt  «i  Mai  aetata  in  the  asual  fbrm  giyea  no  Uen 
ipra  tlie  prodoM  of  the  land;  for  if  it  did,  then  no  one  oould 
lafUy  bfoj  firom  the  mortgagor  a  bale  of  cotton,  or  any  other 
produce  raised  npon  the  mortgaged  premises,  as  it  might  he 
MIowed  into  the  hands  of  the  purchaser  by  the  mortgagee  and 
sold  under  his  lien.  On  the  contrary,  the  mle  is  well  stated 
in  the  qnotation  from  Jones  on  Mortgages,  sec.  771,  found  in 
the  ease  of  Beeder  y.  Dargan^  16  S.  C.  186,  in  these  words:  ^  A 
mortgagee  has  no  specific  lien  upon  the  rents  and  profits  of  the 
mortgaged  land,  unless  he  has  in  the  mortgage  stipulated  for 
a  specific  pledge  of  them  as  part  of  his  security.  He  has  no 
claim  upon  them  until  he  has  the  right  to  take  possession  of 
the  premises  under  the  mortgage."  It  seems  to  us,  therefore, 
that  the  question  whether  the  mortgagee  can,  before  or  pend* 
ing  proceedings  for  foreclosure,  subject  the  rents  and  profits  of 
the  mortgaged  premises  to  the  payment  of  his  debt  depends 
entirely  upon  the  contract  of  the  parties,  as  stated  in  the  mort- 
gage.  If  there  is  a  stipulation  therein  that  the  mortgagee 
shall  hare  a  lien  upon  the  rents  and  profits,  as  well  as  upon 
the  land,  then,  of  course,  such  lien  may  be  made  effectire  by 
the  appointment  of  a  receirer,  under  proper  allegations  and 
proofo;  but  if  the  mortgage  contains  no  such  stipulation,  then 
(he  mortgagee  has  no  higher  or  better  claim  to  the  rents  and 
profits  than  an  unsecured  creditor  of  the  mortgagor. 

While  the  authorities  elsewhere  seem  to  be  somewhat  con- 
flicting upon  this  point,  growing  probably  out  of  the  failure  ta 
keep  in  mind  the  marked  distinction  between  the  nature  and 
effect  of  a  mortgage  at  common  law  and  under  statutes  like 
onr  act  of  1791,  it  seems  to  us  that  the  cases  in  this  state  are 
f  n  accord  with  the  view  herein  presented.  The  case  of  Stonejf 
T.  8huU9^  1  Hill  Gh.  499,  27  Am.  Dec.  429,  is  not  in  confiict, 
for  there  the  mortgagor  was  out  of  possession,  and  hence,  by 
the  express  twrms  of  the  statute,  the  provisions  of  the  act  of 
1791  did  not  apply.  It  is  true  that  Dargan,  Ch.,  in  Ifatthew9 
-r.  Pn$Um^  6  Rich.  Bq.  807,  does  intimate  that  where  the 
mortgaged  premises  ar'^  in  the  occupancy  of  a  tenant  under  a 
lease  from  the  mortgagor,  the  mortgagee  may,  by  proper  pro- 
ceedings, subject  the  rente  due  by  such  tenant  to  the  payment 
<if  the  mortgage  debt,  citing  the  case  of  Stamy  r.  ShulHj  1 
Hill  Ch.  499,  27  Am.  Dec.  429,  which,  as  we  haye  seen,  was  a 
ease  in  which  the  aot  of  1791  did  not  apply;  but  he  says  in 
the  same  case  ^  that  the  mortgagor  in  possession  is  not  Uable 
to  tho  mortgagee  on  account  of  rente.**    And  again  he  says: 
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^*  If  the  mortgagor  or  the  assignee  of  the  equity  of  fedemptbn 
haFO  tenants  in  possession  of  the  mortgaged  premises  paying 
rent,  suoh  tenants  maj  be  brought  into  this  eoort  and  bo  re- 
quired to  pay  the  accruing  rents,  or  fhdr  rents  in  arrear,  for 
the  benefit  of  a  mortgagee  whose  securitj  from  the  mortgaged 
premises  is  inadequate.  But  I  am  aware  of  no  ease  nor  have 
I  been  able  to  find  a  single  authority  to  support  the  proposi- 
tion that  the  mortgagor  or  the  assignee  of  his  equity  of  re* 
demption  is  liable  to  account  to  the  mortgagee  fixr  rents  in 
consequence  of  their  own  use  and  occupation  of  the  mortgaged 
premises,  or  for  rents  actually  received  bj  them  from  thsir 
tenants  before  bill  filed  or  before  notice.** 

The  distinction  which  the  learned  chancellor  seems  to  draw 
between  a  case  where  the  mortgagor  retains  the  use  and  oeoiif 
pation  of  the  mortgaged  premises  and  where  the  same  are 
leased  to  a  third  person  is  somewhat  difficult  to  appieaatSi 

It  may  be  possible  that  he  regarded  the  mortgagor  as  out  of 
possession  where  the  premises  are  leased  to  another;  but  if  S0| 
he  was  clearly  in  error,  as  it  has  been  settled  otherwise  in  ths 
subsequent  cases  of  Laffan  y.  Kennedy^  15  Rich.  246,  and  ITar* 
ren  y.  Raymond^  12  S.  C.  9.  But  whatever  maj  have  been  the 
ground  of  the  distinction,  it  is  sufficient  to  know  that  the  view 
we  adopt  in  this  case  is  fully  supported  by  that  eaae^  as  it  is 
conceded  that  the  mortgagor  was  in  this  case  in  the  actual 
occupation  of  the  mortgaged  premises,  and  therefore  not  liable 
to  account  for  rents  in  consequence  of  her  own  use  and  oeeih 
pation. 

It  seems  to  us,  also,  that  the  case  of  Seeder  y.  Darffcm^  It 
8.  0. 175,  so  far  from  containing  any  intimation  to  tha  oon* 
trary,  as  is  contended  by  counsel  for  respondent,  supports  the 
yiew  which  we  have  adopted.  See  also  the  case  of  Seigmiom 
y.  Aftto,  82  S.  C.  137,  17  Am.  St  Bep.  846,  which,  though  de- 
cided upon  another  point,  after  alluding  to  the  marked  di^ 
tinction  between  the  nature  and  effect  of  a  mortgage  at  oommoa 
law  and  a  similar  instrument  under  our  law,  oontaina  the 
following  language,  quite  appropriate  to  our  present  inquiry: 
*^  Such  being  the  well-established  character  and  legal  affect  of 
a  mortgage  in  this  state  under  the  act  of  1791,  so  long  as  ths 
mortgagor  remains  in  possession,  it  would  seem  to  follow,  logi- 
cally and  necessarily,  that,  in  the  absence  of  any  pledge  by  ths 
mortgagor  in  the  mortgage  of  the  rents  and  profits,  they  would 
legally  belong  to  the  mortgagor,  with  no  claim  whatever  thareoa 
^y  the  mortgagee  in  advance  of  a  foradosure,  previous  to  whieh 
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the  mortgagor  would  haye  the  right  to  dispoee  of  Mid  rents  ea 
he  ohose.  Otherwise  the  oourt  woald  make  the  oontract  fo^ 
the  partiesi  mstead  of  the  parties  themselves,  if  it  assumed  to 
tarn  over  said  rents  and  profits  to  the  mortgagee,  in  the  ab- 
sence of  any  stipulation  to  that  end,  or  of  any  pledge  thereof.'* 

Applying  these  principles  to  the  case  in  I^and,  it  is  quite 
clear  that  there  was  error  in  granting  the  order  for  the  appoint- 
ment of  a  receiver.  So  much  of  section  266  of  the  code  as 
applies  to  this  case  reads  as  follows:  *^  A  receiver  may  be  ap- 
pointed by  a  judge  of  the  circuit  court,  either  in  or  out  of  court, 
—  1.  Before  judgment,  on  the  application  of  either  party,  when 
he  establishes  an  apparent  right  to  property  which  is  the  subject 
of  the  action,  and  which  is  in  the  possession  of  an  adverse 
party,  and  the  property,  or  its  rents  and  profits,  are  in  danger 
of  being  lost  or  materiidly  injured  or  impaired.'*  Now,  as  we 
have  seen,  the  mortgage  gives  to  the  mortgagee  no  real  or  even 
apparent  right  to  the  mortgaged  premises,  and  certainly  none 
whatever  to  the  rents  and  profits  thereof  and  hence  this  pro- 
vision of  the  code  did  not  warrant  the  appointment  of  a  re- 
ceiver. The  mortgagor,  remaining  the  owner  of  the  mortgaged 
premises  until  the  sale  thereof,  was  of  course  entitled  as  such 
to  the  rents  and  profits,  and  we  are  unable  to  perceive  by  what 
authority  the  property  of  one,  against  whom  no  debt  even  has 
been  established,  can  be  seised  and  impounded,  pending  an 
efibrt  on  the  Jmu^  of  an  alleged  creditor  to  establish  a  claim 
against  the  acknowledged  owner  of  such  property.  Neither  a 
eopy  of  the  complaint  nor  of  the  mortgage  is  set  out  in  the 
**  oase,'*  and  we  only  know  the  allegations  of  the  one  and  the 
terms  of  the  other  from  what  is  there  stated.  It  does  not  ap- 
pear that  the  mortgage  contained  any  provision  subjecting  the 
rents  and  profits  of  the  mortgaged  premises  to  a  lien  to  secure 
the  payment  of  the  mortgage  debt,  and  no  such  allegation  ap- 
pears to  be  in  the  complaint,  nor  is  there  any  allegation  that 
the  mortgagor  has  committed,  or  is  even  about  to  commit,  any 
waate  of  the  mortgaged  premises,  and  hence  we  do  not  see 
that  any  case  was  stated  in  the  complaint  which  would  war* 
rant  the  appointment  of  a  receiver  of  the  rents  and  profits. 

While  it  is  true,  as  urged  by  respondent's  counsel  as  the 
first  preliminary  objection  alluded  to  above,  that  if  there  is  not 
enough  appearing  in  the  '^  case  "  to  indicate  error  in  the  action 
of  the  court  below,  then  the  judgment  of  the  court  must  be 
affirmed,  yet  the  application  which  counsel  proposes  to  make 
of  this  proposition  in  the  present  instance,  to  wit,  that  if  th^i 
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question  turns  upon  the  terms  of  the  moitgage,  and  «  oopy  of 
the  same  is  not  incorporated  in  the  ^  ease,''  then  this  ooort 
cannot  undertake  to  say  that  there  is  any  error  in  the  jodf* 
nient  appealed  from,  cannot  be  approved.  It  was  for  the 
plaintiff  to  state  and  prove  snoh  a  case  as  woold  entitle  him 
to  the  relief  demanded,  and  i^  in  stating  the  terms  of  the  mori» 
gage  upon  which  his  claim  is  based,  he  fails  to  show  that  the 
mortgage  contained  any  stipulation  subjecting  the  rents  and 
profits  of  the  mortgaged  premises  to  a  lien  to  securo  the  pay- 
ment of  the  mortgage  debt  then  such  omission  is  fatal  to  his 
claim  to  have  a  receiver  appointed. 

But  again,  while  it  is  not  stated  distinctly  in  the  ''ease'' 
that  the  order  appointing  a  receiver  was  granted  beforo  any 
referee  was  appointed,  or  at  least  before  any  referonce  had  been 
held,  yet  the  inference  is  irresistible  that  soch  was  the  bnAf 
and  if  so,  then  clearly  there  was  no  authority  for  the  granting 
of  such  an  order;  for  until  the  reference  was  held,  the  parties 
were  at  issue  as  to  all  the  allegations  in  the  complainti  and 
the  plaintiff  had  not  then  established  any  apparent  right  to 
any  property  whatever,  and  had  not  even  established  any 
claim  against  the  defendant,  as  the  affidavits  used  in  rapport 
of  the  motion  for  the  appointment  of  a  receiver  seem  mainly 
intended  to  show  the  insolvency  of  the  defendant  and  the  in* 
sufficiency  of  the  mortgaged  premises  to  satisfy  the  mortgage 
debt  But  we  are  not  disposed  to  rest  onr  conclusion  i^oa 
this,  and  prefer  to  base  it  upon  the  broader  ground  stiUsd 
above,  that  no  case  was  stated  warranting  the  appointment  of 
a  receiver. 

It  only  remains  to  consider  the  exception  to  that  portion  of 
the  judgment  of  his  honor  Judge  Wallace,  which  directed  the 
receiver  to  pay  over  to  the  plaintiff  such  sum  as  he  may  eol* 
lect  as  rents,  after  deducting  his  commissions,  if  the  proceeds 
of  the  sale  of  the  mortgaged  premises  should  prove  insuffident 
to  satisfy  the  mortgage  debt  Inasmuch  as  Judge  Wallaee 
had  no  authority  to  review  the  order  of  his  predecessor,  and 
was  not  at  liberty  to  disregard  the  same,  it  cannot  he  said  thai 
there  was  any  error  on  his  part,  as  the  case  was  presented  to  htm^ 
in  inserting  the  provision  complained  of  in  his  judgment  of  fNre» 
closure;  for  if  there  had  been  no  error  in  granting  the  older 
for  the  appointment  of  a  roceiveri  such  provision  would  l^iti* 
mately  have  followed;  but  as  it  has  now  been  aaoertained  timi 
the  order  appointing  the  receiver  was  erroneouSi  the 
quence  flowing  from  it  must  also  be  so  regarded. 
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Tbs  Judgment  of  this  oonrt  is,  that  the  order  of  Judge  Nor^ 
toQy  and  80  much  of  the  judgment  of  Judge  Wallace  as  is 
appealed  from,  be  reTsrsedi  and  that  the  case  be  remanded 
to  the  circuit  oourt  tar  suoh  farther  proceedings  as  may  bo 


RnnR  TO  Hsns  Jjn  to  ▲  Rsciufm  to  Smuas  TBini  Pat* 
UMST.  — Ib  tliA  abiMiM  of  a  ttlpalftlloa  in  the  aortgagtt^  %  morlgftget,  a» 
fluh,  hMM  BO  right  to  tho  ronto  aad  praflto  of  Borlgagod  property.  In  ord« 
to  obtain  n  right  to  the  ronto  and  proflto  beforo  hit  debt  baoomat  dne^  be 
uoftt  take  a  speoifio  plodgo  of  tlimn  for  tho  leonrity  of  hit  d«bt:  Argatt  r, 
Pm»,7SV.  T.239;  Wfdtt^r.  Seojtdd,  98  N.  T.  476|  Dtmgkmr.  OUne,  It 
Boflh,  608;  WooUe»  r.  SoU,  14  Bnah,  788;  GUebrem  r.  Hines,  104  N.  0.:i92i 
17  Am.  St.  Bap. 672;  WkUebeadr.  Wooien, 4A  Wm.  02^;  William r.  Nolatid, 
2  lenn.  Oh.  151;  Syraeum  CUff  Bank  t.  TaUman,  81  Barb.  201.  Ha  oan  onlj 
bacoma  aotitlad  to  tha  raoto  by  commenoing  tnit  for  foreolosare,  and  proous 
fng  tho  appotntmant  <rf  a  receiTar,  and  than  ha  is  ooafinad  to  tha  rante  ao> 
araing  daring  tiia  pandanoy  of  tha  raits  Argc^r,  PiU$,  78  N.  Y.  239;  Jtmft^ 
T.  Oibaon,  9  Nab.  880;  Okiid»  t.  Hwrd,  82  W.  Va.  66.  Whara  a  mortgagaa 
baa  naglaetod  to  taka  a  apeoifio  pladga  of  tha  ranta  and  profito  for  tha  aecor- 
ity  of  hia  debt  bafora  it  baoomao  dna,  ha  haa  no  aquitabla  right  to  tha  ranto 
and  profito  in  tho  mean  tima,  and  if  tha  moH^agor  dias,  hla  jndgmaat  eradi« 
ton  ara  antitlad  to  a  prafaranea  in  paymant  oat  of  anoh  ranto  and  profito:  Bakk 
^  Qgdiemtbnrgk  t.  ArfKold^  6  Paiga,  88.  A  mortgaga  which  doaa  not  by  ito 
tarma  pladga  tha  ranto  and  profito  of  tha  mortgagad  promiaaa  givaa  tho 
iBortgagao  no  lion  on  tham,  and  tha  mortgagor  may  toko  tham  and  aaaign 
them  withoat  liabili^  to  aoaonnt  for  tham  to  tha  mortgagaa.  And  if  tho 
nMTtgagor  appropriataa  tham  bafora  tha  mortgagaa  haa  acqnired  a  apeoifio 
lioB  OB  tho^^  tho  mortgngaa  oan  noror  raooTor  tham  baoki  Ltadt  r.  Cf^jfard^ 
4X  N.  J.  B%.  464;  Homil  ▼•  Bkpkg,  10  Pudge,  48;  Lehmam  r.  TaUanm  iffg. 
Cbw,  64  Ala.  667}  Wgdqfr.  Sa^fiM.  98  N.  T.  476;  Kaymr  r.  Hilt,  Maokey» 
17& 

ICovioAaoa  ni  Fossunoir  SanrLiD  to  Rvne.  —  A  mortgagor  who  ia  al- 
lofwod  to  vamain  in  poiaaaaion  of  tho  mortgagad  pramiaaa  la  antitlad  to  tha 
temto  and  prafito  thoraof,  and  haa  tho  right  to  take  and  appropriato  thorn  to 
ham  own  oaa  withont  aooonnting  for  thorn  to  tho  mortgagee:  BeM  t.  Sd^ernUer, 
6  N.  J.  Bq.  164;  SihermauT.  yortkmmiem  MtO.  Hfe  Im.  Oa.,  6IIL  App.  124} 
SarH$mr.  Wym,  24 Conn.  1|  68  Am.  Deo.  151;  Eider  r.  Bagleif,  84  N.  T.  461; 
iUiMmm  r.  Chriey,  5  Sand.  447;  (MbU  r.  ffwrd.  82  W.  Va.  66;  Jaeob$  r.  Gfib^ 
mm,  9  Nab.  880.  In  delirering  tho  opinion  of  tho  oonrt  in  Beti  t.  Sehermiert 
l»  N.  J.  Bq.  155^  Halstod,  a»  aaids  **I  have  oonaidared  that  the  mortgagor  ia 
•ntitled  to  tho  ranto  while  he  is  Ib  poaiaaaion  by  hia  tananta^  I  am  aatiafied 
that  tho  oontrazy  praotioe  waa  iaooaaistont  with  what  ia  now  well  nnderatood 
to  bo  tiio  BBtwe  of  a  mortgiiga^  and  led  to  great  oppraaaion.'*  And  Orean^ 
J.,  IB  daliToring  tho  opinion  of  tho  oonrt  in  OhUdM  r.  Hurd,  82  W.  Va.  87» 
■Bids  **  8o  long  aa  tho  BMirt^gor  ia  allowed  to  remain  in  poaaaaaion  ha  ia  an- 
ttilod  to  reoaira  and  apply  to  hia  own  naa  the  inoreaae  and  profito  of  tho 
BBortgaged  eatoto;  and  althongh  the  mortgagee  may  have  the  right  to  take 
poaaaaaion  vpoB  oonditioB  broken,  if  ha  doea  not  ozerotie  the  right  he  oao« 
mofi  olaim  tho  raniM  if  ho  wiahaa  to  leoeiTO  the  ronto  he  mnat  taka  maana  to 
obtoin  the  poaaaaiioB.*  And  the  aaaignee  of  the  mortgagor  or  the  pnrchaaar 
4if  the  eqnitgr  of  redtiBptioB  atanda  in  tha  place  of  the  mortgagor  and  aao* 
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•eeda  to  all  hiirrightit  S^mam  CS/^  Bemk  r.  Tolbmm^  SI  Bvk  901;  SOber^ 
flNdm  r.  i^Toriftumteni  i/«tf.  /^«  /nt.  Co.,  5  DL  App^  124.  Bat  *  mar tgaget  whe 
takes  pooseasioa  of  the  mortgaged  premiaat,  and  rooeivea  tlio  rtnta  and  profiti^ 
most  apply  thorn  to  the  pajmontof  his  dobl^  And  aoooont  for  timm:  Banimm 
V.  fP>M^  24  GooiL  1;  dS  Am.  ]>eo.  161. 

MoBTOAaix's  BiOBit  AT  CoMMOH  Li w.  —  At  oommoa  U1.W9  tko  mortfufwy 
immediately  upon  the  exeoation  of  the  mortgage  deed,  hocoMO  oeiaod  of  aa 
estate  in  fee  in  the  mor^aged  premises  The  ocoopatioB  of  •  mortgafor 
who  remained  in  possession  after  the  exeoation  of  the  mortgafe  was  like  Itet 
of  a  tenant  at  wilL  Hie  mortgagee  was  deemed  the  aboolate 
a  right  to  enter  and  to  maintain  a  possessory  aotum  against  the 
any  other  psrson,  except  tenants  who  had  entered  vndor  li 
to  the  exeontton  of  the  mortage.  Bnt  if  the  mortgage  deed 
nants  hy  whieh  the  mortgagor  was  entitled  to  retain  the 
of  equity  woold  proteot  him  in  tlie  enjoyment  of  snoh  right;  and  eajeia 
any  aotioa  or  other  proceeding  institated  by  the  mortfagee  ta  ejaet  Uaai 
MaUhem^.  PreaUm,  6 Bioh.  £q.  a07,  nota. 

RaOXITXROV  RIMT8  OF  MOBTOAOBD  PBOPBBTTy  APfOmTMBIT  OV.  — UadST 

the  rule  that  formerly  prevailed  in  England,  a  mortgagee  who  Imd  a  legd 
estate  and  oonld  enter  after  a  default;  or  reooTsr  powsssion  in  aa  aotioa  al 
law,  was  held  not  to  be  entitled  to  a  reoeiTer  of  the  rants  of  the  morlpaged 
estate:  Bemeif  r.  SeweU,  1  Jacob  k  W.  647;  8$urek  r.  Temnff,  5  Bear.  5f7; 
AdOand  t.  Gravener,  31  Bear.  482;  Wiliianu  r.  BMmim,  16  Oaoa.  617;  High 
on  ReoeiTora,  2d  ed.,  aeo.  640;  2  Jones  on  Mortgagee,  4th  ed.,  eeei  16Ul  The 
raaaon  given  for  thia  mle  waa;  that  the  legal  mortgageoy  bei^g  entitled  ta 
immedukte  poeaeaaion,  atood  in  no  need  of  the  aid  of  eqaity,  beoaaae  he  oonld 
at  onoe  proteot  his  intereat  by  himaelf  taking  poaiasaion.  Bat  hf  the  atetate 
23  &  24  Viok,  0. 145^  aeoa.  11^3^  it  ia  provided  that  the  mortsageo»  in  all 
eaaea  where  the  payment  of  the  principal  ia  in  arrear  one  year*  or  the  iatar^ 
reat  aix  months,  or  after  any  omission  to  pay  any  iasaraaoe  premiam  whieh 
by  the  terma  of  the  deed,  ought  to  be  paid,  may  obtain  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  the  estate  mortgaged.  And 
the  mle  prevailing  in  Bngland  before  the  enaotment  of  this  statata;  a 
oeiver  waa  generally  appointed  if  the  oironmatanoea  of  the  eaae  ware 
that  the  mortgagee  oonld  not  obtain  poassssion  by  an  aotioa  at  law*  Una  a 
ascend  mortgagee;  who  was  regarded  aa  having  an  eqnitahla  aatale  eajy,  and 
who  waa  unable  to  enter  aa  againat  the  firat  mortgagee^  waa  ganaiaHy  bald  ta 
be  entitled  to  the  appointment  of  a  receiver,  when  proper  raaaana  lor  the  a^ 
pointment  were  shown.  But  such  appointment  was  withont  projadies  te  the 
right  of  the  first  mortgagee  to  obtain  possOtaionx  Brffom  ▼•  Cbi'midK  1  Cooi 
<X  O.  422;  Dalmer  r.  Datkwood,  2  Cox  a  a  S78;  Berniy  ▼•  g^mdk  1  Jaoab 
Jt  W.  647;  Andermm  ▼•  Kmtukud^  16  Beav.  389;  AcUamd  ▼•  C?i  saaar,  SI 
Beav.  482;  Meadmr.  Sealeif,  6  Hara;  i20|  aadssa  Omikifomr.  gafiaafqfc  U 
K.  J.  Eq,  30;  64  Am.  Deo.  478. 

ArFOiMTifKiT  Laboblt  ni  Dnoainaor  or  O00B&  — >OoBite  el  e^ailif  la 
^ia  eountry  eeem,  aa  a  general  rule^  to  have  been  aaere  liberal  in  the 
•eise  of  their  power  to  appoint  reoeiveroof  the  rents  and  profits  ia 
eases.  Yet  ia  well  aettled  in  thia  eountry  that  the  appointamat  of  a 
reats  largely  in  the  diaoretion  of  the  oourti  and  is  governed,  tea  great eitaaf^ 
by  the  circumstanoea  of  each  particular  caaex  Jfihesaiwe  eta.  J»  JL  Ck  v» 
.Swtter,  2  Wall.  510;  Verplank  v.  Oainet,  1  Johns.  Oh.  67;  MUm'  v.  B&gkg,  84 
N.  Y.  461;  ffunh  ▼.  ffurwh,  99  Ind.  600;  Dmiffiam  v.  OSm,  12  Baah, 
JjoaeU  V.  Doe,  44  Minn.  144;  Mgen  v.  MOeli.  48  Misa  872|  Jmcah  r. 
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9  N«bi  380;  Ckme  r,  PamU,  12  Heitk.  506;  JforriiMi  v.  BwdoiMr.  SamptlL  442; 
Soim  T.  ImA^  00  Win  400l  It  ii  nol  a  mattarof  ooorae  to  appoint  a  noeiTer 
im  a  teodooiiro  niiti  HatkeU  ▼•  Smow^  10  Ired.  Bq.  220l 

▲nonraioniT  Haini  ims  Obba*  Oautiok,  avd  omiiT  ov  Good  Obowdb. 
— Tho  appointmsnt  of  a  leooiTor  of  the  reota  aod  profita  of  mortgagod  prop* 
«rty  ahoold  be  inada  with  great  oaiitbn«  and  ooly  in  oases  of  preasing  and 
appamit  naoeaaity:  PaUm  r.  AtOBUorjf  IVcMttt  Obw,  4  Abb.  Pr.  237;  SkoiweU 
w,  8mkhf  S  Sdw.  Ch.  5881  To  warrant  the  appointment  of  a  reoeiver,  it  mnat 
deariy  appear  that  the  mortgagory  or  other  peraon  liable  for  the  mortgage 
debti  is  hopeleaaly  iaaolTont^  and  that  the  property  mortgaged  ia  inadeqaate 
aeeority  lor  the  debt:  Obna  t.  Oomb§,  6  MoCrary,  661;  Spraam  OU9  Baitk  t. 
TaOmam^  81  Barb.  201;  Browm  r.  Okase,  Walk.  Oh.  43;  WiUkmu  r.  Noiand^ 
2  Tenn.  Ch.  161.  And  a  aeonrity  ia  preenmed  to  be  anffioient  nntil  the  oon- 
trary  ia  ahown:  Brawm  ▼.  Okattf  Walk.  Otu  43.  A  reoeirer  will  not  be  ap* 
pointed  ia  a  foreoloaara  anit^  nnlaaa  it  ia  made  to  appear  that  there  ia  an  im- 
peratire  neoeaaity  for  the  appointment:  Ariea  r.  Luik,  60  Wia.  480;  Byraeum  OU9 
Boat  r.  TaUmam,  31  Bartx  201;  Samrmam  r.  NwrlhwetUm  M.  L.  /.  Ooi»  6  IlL 
App.  194b  A  raoeiTer  will  not  be  appointed  nnleaa  it  ia  olearly  made  to  appear 
that  the  eeenrity  ia  inadeqnate,  or  that  the  rents  and  profits  are  in  danger  of 
being  loat^  or  materialiy  injnred  or  impaired,  or  that  there  ia  imnnnant  danger 
of  the  waatei  remoral*  or  deatmoti<m  of  the  mortgaged  property:  Morriatm  ▼• 
AfdbMT,  Hempat.  442;  OaOamm  r.  Shaw^  19  lowa^  183;  SUeper  ▼.  IseOm,  60 
Iowa,  379.  In  no  mortgage  oaae  ought  a  reoeirer  to  be  appointed  when  it 
appeara  that  on  a  foreeloanre  the  mortgaged  promisee  will  bring  enough  to 
pay  tiie  amount  of  the  mortgage  debt^  with  the  intereata  and  ooata:  PtiUam  t. 
Omemnati  eie,  E,  JL  Co.,  4  Biaa.  36.  Nor  will  a  reoeiTer  be  appointed  when 
the  rente  and  profita  are  being  appUed  to  the  payment  of  the  mortgage  debt^ 
and  tiie  neoeeaary  expenaee  inourred  in  the  management  and  oare  of  the  prop- 
erty: JfflQfi  ▼.  Jknenporif  61  Iowa»  688.  And  where  the  aeourity  haa  not 
deereaaed  ainoe  the  mortgage  waa  giren,  and  there  ia  no  oTidenoe  that  the 
propeaty  is  being  mismanaged  by  the  assignee  in  poaaeeaion  thereof ,  a  reoeirer 
ehonld  not  be  app<Hnted  upon  the  appUoation  of  a  plaintiff  aeeking  to  inters 
cept  the  rente  aod  profita,  and  divert  them  to  hia  own  uae,  to  the  prejudiee 
of  prior  mortgageea,  althoogfa  the  mortgagor  ia  non-reaident  and  Inaolventt 
S«Ue$  r.  Lm$k^  60  Wia.  490.  And  it  is  error  to  appoint  a  reoeirer  in  a  fore- 
eloeore  suit,  where  no  wastOi  or  laUnre  to  pay  taxes,  or  diminution  el  the 
▼alne  of  the  aeourity,  or  inoreaae  of  the  mor^^age  debt  has  been  shown,  bu^ 
4m  the  contrary,  it  haa  l>een  shown  that  anoh  debt  haa  been  reduced  aince  the 
taking  of  the  mortgage;  that  leaa  than  half  of  the  remaining  debt  ia  due,  in* 
olnding  only  a  email  amount  of  intereat;  that  the  property  eonaiata  of  dty  lota^ 
preeomably  aalable  in  parcels;  and  that  there  ia  nothing  to  ahow  that  a  party 
poraonally  liable  for  a  large  part  of  the  debt  ia  not  reaponaiUe  to  the  full 
Amount  of  any  prohable  dafioiency:  Manrk  t.  Bjxmd^amd,  62  Wis.  187. 

BMOKPnuL  wiu  n  AffffOtBTtD  WHB9.  —  While  the  apfointflMnt  of  a  re- 
-oeirer  reeta,  aa  haa  been  shown,  in  the  discretioB  of  the  oonrl^  and  will  not  be 
anade  except  upon  good  grounds  shown,  it  is  well  settled  by  the  great  weight 
■ol  aathority  that  upon  the  oommencement  of  a  suit  to  foredoos  a  mortgage^ 
M  oonrt  of  equity  will,  upon  the  application  of  the  mortgagee^  appoint  a  re* 
.eeiTor  of  the  rents  and  profita  of  the  mortgaged  promisee,  whencTer  suffioieat 
equitable  grounds  for  such  appointment  are  ahown.  The  principal  grounda 
upon  which  anoh  relief  ia  granted  are:  1.  That  the  property  corered  by  the 
fliortgage  ia  an  inadequate  aeourity  for  the  payment  of  the  debti  with  the  ao* 
xMTUed  interest  and  coats  of  suit;  and  2.  ^at  the  mortgagor,  or  other  per- 
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■on  liftUe  for  tli«  paymeiit  of  1h«  d«1il^  ig  iiuwlml^  bijrviid  IIm 
Ar  hi  gdoh  doDl»tfnl  lliiMidal  ttudliif  Unl  u  wnoatiaa  agaiatt  hiii  Iv  nmf 
defioionoy  would  be  wumulinf  .  Whort  tlieM  two  gromdo  art 
•xigk,  a  ooark  of  oqnity  is  olmoot  moironaUj  logwdod  ao  hwriof 
appoint  a  reoeiyer  of  the  roots  and  pcofits:  ITfliioilw  t.  Omwka  Bad  Oil,  Ml 
U.  S.  378;  Orani  r.  PhemkiM,  L.  L  (h..  121  U.  8.  105;  LAmmyr.  TWfaMt 
Mfg.<h.,UK\K.fmi  AiM  ▼.  Z^bmfy,  S4  Ark.  985;  Amw  ▼.  fitaM;  18  lb. 
668;  iSraot  r.  CWecvo  IToitf  in^  ^bejfl^,  89  HL  488;  JTote  r.  OMIcN;  9S  bl 
180;  i>oii0toi  r.  OHm,  12  Bash,  808;  £oiBstt  t.  I>o<^  44  Miaii.  144;  PJW%o 
▼.  JBtfaod,  88  Miss.  781;  J^ymoo  ▼•  KtO^,  1  Key.  179;  R<uA  ^Ogdeiubmg  ▼. 
^moU,  6  Paige,  88;  Sea  Im.  Ox  r.  StMins,  8  Fkige»  885;  ililor  ▼.  Avwr. 
11  Pikige,  488;  48  Aol  Dea  788;  Wanier  r.  Chmmmemr,  1  BaiK  88;  ilsfsr  ▼• 
TWnar,  8  Bark  444;  8mUi  ▼.  ^VSnqf;  18  Hun,  871;  HtUmAtck  r.  />msII;  88 
Hon,  94;  Kerekmt  ▼.  faMe^,  80  N.  a  M;  OMon  r.  i%if  NmL  Bmk  ^ 
fTiMiiptom  84 N.  a  804;  Hemliamr.  If ett^  9  Homph. 888;  MmA ▼.  A«|^ 
ton,  19  Wis.  149;  Asftretfter  ▼.  Otr^,  48  Wis.  908.  In  Nebraska^  if  it  appea» 
that  the  mortgaged  property  "is  probably insnffioient  to  disohai^  tho  sierl 
gage  debti"  a  reoeivor  will  be  appointed:  /ooofts  ▼.  Moeii,  8  Heh.  8861  AnA 
in  BBlcan  ▼.  OrampUm^  81  Ala.  607,  it  was  held  that  where  a  SMttgafSi  vW 
agreed  in  the  mortgage  to  insure  the  property,  pay  taxes^  and  koop  it  in  i^ 
pair  failed  to  do  so^  and  was  shown  to  be  insolvent^  tho  oonrt  would  ao8 
closely  sfimtiniae  oonflicting  endence  as  to  the  Tslne  of  tho  nortgagod  prssi 
ises,  npon  whidh  a  reoeiTer  was  appointed.  So  in  BoOm  ▼.  /)i|^  88  How.  Ve» 
481,  it  was  h^  that  if  the  mortgagee  is  irresponsible,  or  is  oommitting 
waste,  or  the  rents  sad  pn^ts  are  in  danger  of  being  lost^  a  looatTor  will  ho 
appointed.  See  also  WmriU r.  Cbfar,  ^  <3a.  666L  And  in  Koataoky  ai^ 
oeiyer  will  be  ^^pointed  when  the  mortgaged  property  is  in  daagor  of 
lost»  removed,  or  materially  injured,  or  the  ooaditioa  of  tho  mortgsge 
not  been  performed:  Kempori  sfe.  BridgsOk  ▼•  Domgiamt  19  Bash»  61% 
IFooU^  ▼.  Hoii.  14  Bosh,  788.  lalndiana^  itseena^  it  is  only  ■nnmiffy  to 
show  that  the  property  mortgaged  is  iasnffioient  to  disohaigo  tho 
debti  without  showing  that  the  mortgagor  is  inaolTsat:  Fomdtt  ▼. 
Ind.  880;  HwrAy.  JSfiirdk,  99 Ind.  80a 

PftOTmoir  nr  Morioaob  ioe  AnonmnnT  flf  Rbobtbb, 
When  a  mortgage  oontains  a  proTision  that  in  osoo  of  doffsalt  a 
the  rents  may  be  appointed,  tho  oonrt  will  appoint  a  reooivt 
dear  showing  than  where  tho  osortgago  oontains  ao  snob  prorisiMk  II 
not|  however,  enforoe  snob  a  provirioa  U^  nndor  all  tho  oironnwteaoss  sf  Iha 
ease,  it  would  be  inequitable  to  do  soi  Bat  if  there  is  ao  good 
why  it  should  not  be  enforoed,  a  oonrt  of  equity  will  •poeifleally 
Kmfgh  Mfg.  Obi  r.  IFSUHom  88  Abb.  1S.0.W»%  Dm  M$km  Om€bkW.W€d^ 
44  Iow%  88;  Pains  r.  MdSltog,  78  Iow%  8L 

ArponmiBMT  of  Rnourut  Aim  Daaaaa.  — Hm  appoiatasat  of  a  ro» 
oeiver  after  final  dooree  is  unnsnal,  and  if  allowable^  shonld  bo  sappottsd  1^ 
a  strong  showing  of  fsots:  Adair  ▼.  Wrigki,  18  Iowa,  888;  9  Joass  oa  Mm^ 
gages,  seoL  1681.  But  where  faeti  onfioient  to  JasMfjr  it  are  ohowib  ar^ 
eeirer  may  be  appointed  after  deorosb  aad  evea  after  appsali  JWI^M» 
T.  F%mh,  8  Barb.  Ch.  898;  48  Abl  Deo.  175|  Oidkamw.  Am  JTe 
^  WUndngion,  HK.  (X  804;  Tkmaar.  Ikuiei,  11  Beav.  961  Aad  la 
the  oonrt  may  appoint  a  reoeirer  of  the  rents  and  proMi  dariag  tho ; 
lowed  for  redemption,  where  the  appointment  is  noessnry  to 
justioe  to  the  parties:  Omns^r  ▼•  Dkhom,  78  Ind.  448;  JTstrttTT. 
Ind.  186.     Andaroosirsewho  has  been  ptoperiy  appsiBtod  ay  ho 
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dtor  ih»  doer— t  AdUwow ▼.  SiHtMn  JSw  A  Ob,,  96 lod,  510,  BnlAiiuirt- 
fBgM  wIki,  haTiag  Imooom  tlia  psrobtMr  «l  hii  own  wtl%  bringt  •  nut  l» 
hftT«  tlM  iiBMrteia^  of  hit  titlo  iMolTod,  la  not  oatitltd  In  lutvo  a  roooiTW 
ippointad  in  that  wits  MUmm  r.  Ffnd&g,  66  Aln.  211. 

RnouTMn  hot  AnoufxiD  ui  Nmw  Jnanr  ion  Umbm  IvADiqvAor  A»n 
laaoLTSMCV.  ^TIm  role  that  a  noetyor  of  tha  nati  and  profiti  will  he  ap- 
potntfld  where  the  mortgaged  premises  are  Inadeqaate  seonrity  for  the  mort- 
gage debt  and  the  mortgagee  is  insolTeati  has  not  been  adopted  by  the  eonrta 
ef  New  Jersey.  Snofa  inadequaey  and  insolTenoy  are  not  in  themaeWes  re- 
garded  aa  snffioient  gronnda  to  warrant  the  appointment  of  a  reoeiver  in  that 
state:  CorO^ott^.  HatiMwag,  11  N.  J.  Eq.  89;  tfiAm.  Deo.  476;  BtMtT.  Scker- 
mier,  6  N.  J.  Bq.  164;  iWfUe  t.  Baieman,  84  N.  J,  Eq.  28.  Bat  where  the 
bnildinga  apon  the  mortgaged  premisea  hare  been  bnmed  down,  and  the 
property  generally  haa  been  permitted  to  go  to  waste^  through  the  fault  of 
the  poraon  in  poasaaiion,  or  whora  frand  or  bad  faith  is  ahown  by  the  misap* 
ytopriation  of  the  rents  and  profiti^  a  reoeiTor  may  properly  be  appolntedi 
Cortk^ou  T.  Bathawa^^  11  N.  J.  Bq.  89;  64  Am.  Deo.  478.  A  reoeirer  will 
ako  bo  appointed  in  aid  of  an  notion  of  ejeetmont  by  a  mortgagee  to  obtain 
pnasnaaien  of  the  mortgaged  premisea,  whan  the  mortgagor  is  insoWont,  the 
property  is  iaavffioiont  aeeuri^,  the  mortgagor  haa  losMHred  from  tiio  pram* 
issa  and  given  poaaseaion  to  a  person  who  is  to  ooonpy  thom  witbont  aooonnt* 
ing  for  the  nso  thereof,  and  the  mortgagor  haa  oommittod  waata  and  threatena 
to  oonuBit  more:  iirasMT.  AiMm^  80 N.  J.  Bq.  46S.  Soafirst  mortvagao 
is  ontiilod  to  a  reoeivor  in  a  aait  to  fareeloae  hia  mortgage^  whoro  he  abowa 
that  bo  bsn  no  personal  aoanrity  for  Ua  debt^  that  the  pramiaaa  are  aa  in* 
anfiieiont  aeonxity,  that  the  nmrtgagor  haa  not  paid  tha  intoraat^  and  that  ho 
baa  failed  topay  thotazaa  upon  the  pramiaaa,  whereby  a  lion  haa  been  oraatad 
paxamouit  to  that  of  the  amrtgags^  and  wbioh  may,  if  not  itaelf  extingniahed^ 
estuigniaii  the  mortgago:  JTofton  r.  OMIsrv^  S6  N.  J.  Bq.  667.  And  tho 
appetnftmant  of  a  looaiTor  ia  Jnatiflod,  ponding  foraeloawre,  where  the  mort> 
gogor  leeaifia  tho  ranta  and  tof naaa  to  apply  theoi  to  tbo  payment  of  tho 
intaraat'  dn%  tha  pramiaaa  being  inadeqnato  aeonhtj,  and  there  being  no  per- 
oonal  aeonrity,  although  the  unpaid  taxaa  en  tba  pramiaaa  may  bo  a  lion  anb* 
aaquont  to  that  of  tho  mortgaget  atukuum  ▼•  lffltt%  80  H.  J.  B^  440| 

BaoBnm  bov  Anonns^  ni  MixnaoAV.  — It  is  bsld  by  tto  supraoM 
ooQrt  of  Miahigaa  that  under  theatatntoof  tbalatafta  tho  mortgagor  ia  on- 
tiHod  aboolutaly  to  the  paasMsion  of  tbo  mortgaged  property  until  the  mort> 
g|B|^1a  titlo  beoomea  absolute  under  tho  foreoloaursb  and  that  the  morigagao 
ia  Bot  entitled  to  the  rents  pending  the  f orsoloaure^  nor  to  the  appointment 
•f  n  raosirsr  to  oolleot  themt  Ifopor  ▼.  BfoM^  86  Mioh.  864;  ITeselsr  ▼•  Jfof 
fM<fsiftu<^,40Mloh.807;  AshMmt.  C7riM^,44Hioh.60a.  IndeUvw. 
ing  the  opinion  of  tha  oonrt  in  Wa(fm  ▼•  SiomB^  86  Mioh.  867,  Maraton,  J., 
■aidi  *'8inoo  the  pMoage  of  thia  aet^  wbioh  proronts  the  mortgagee  from 
•bteining  possession  until  ho  has  aoquirsd  an  absolute  title  to  the  mortgaged 
promises^  the  oMrtgaga  binda  only  the  laada.  The  lontaand  proflta  of  the 
Inod  do  not  enter  into  or  form  any  part  of  the  aeouritj.  At  the  time  of  gir« 
img  tho  aaoarity  both  partiea  underatand  that  tho  mortgagor  wUl,  and  that 
tho  mortgagee  will  not,  be  entitled  to  the  renta^  issues^  or  profitsof  the  morl- 
gaged  premise^  until  the  title  shall  hare  beoomo  abadlate  upon  a  foredosuva 
n€  the  mortgage.  Until  the  happening  of  thia  orent,  tho  mortgagor  haa  a 
right  to  the  possession  and  to  the  inoome  wbioh  he  may  derive  there* 
and  the  legialature,  by  the  passage  of  thia  atatuta^  oontoasplated  that  bo 
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should  haVa  raeh  poaaogsicm  and  inoooM  l»  aid  kim  fai  paying  Hm  dibi  ft 
would  bo  a  nofal  dootrina  to  hold  ihaft  «ha  ■Kirt«i«M  had  a  tfghl  to  «ha 
profltiiaoidaattocfWiiarahip,aodyatlha»hahadaMth»alaiialMttoorii^ 
to  poasesaiom  Xha  l^ipilafcare^  ia  depriTing  him  of  tho  aiatm  of  tmimmag 
powottion,  intoadad  thoreby  alio  tooatoff  and  dopriia  himof  all  rig)ili  whioh 
he  ooold  have  aeqnirod  in  oaao  ho  obtoinod  poMMrion  boforo  aaqairing  an 
abaolato  tiUo.  To  doprivo  him  of  thia  pariionlar  romady,  and  yai  alWv  hfaa 
iniomo  ofchor  prooeoding  t%  in  dboti  airiva  al  tho  mow  rooall^  would  bt  bal 
a  moaninglow  prooeoding»  and  would  bo4  bo  aaonring  to  tho  mortniyr  Itom 
fabatantial  righto  whioh  it  was  tho  oridont  intont  ho  abonld  haTiw  Wo  da 
not  ovorlook  the  foot  that  a  oontrary  dootrino  baa  boon  hold  olaowlioio  aadar 
aaifflilar  atatnte.  Wo  eannol  avoid  thinkings  howo?«r»  ttat  farna  to  ae  hflid 
would  bo  a  moro  oiaaion  of  onr  ■tatotaii'* 

In  an  oarly  oaao  in  Oditeni^  oIhh  it  waa  dooidod  timi  aa  mdm  appofa^ 
ing  a  rooaivor  in  a  rait  to  lorodloao  a  mortg^;o  waa  orronaoaa^  wad  amit  to 
roTonod:  ^^y  ▼.  /<i0^  6  OaL  W;  65  Am.  Doo.  490.  Bal  tha  oodo  of  that 
•tato  now  proridea  that  a  rooeiTor  may  ba  appointed  *'in  aa  aolion  hj  a 
mortgagee  for  tho  fofooloenro  of  hie  mortgage  and  sale  of  tho 
property,  whore  it  appoara  that  tho  mertgagod  property  ta  in  danger  of 
loati  remoTod,  or  materially  inJnrod»  or  that  tho  eonditioa  of  tho 
haa  not  boon  porf ormed»  and  that  the  property  ie  probably  iaanfUintoa 
ohaige  the  mortgage  debt**:  OaL  Oodo  €&▼•  P)roo.»  aeeu  564^  anbd.  % 

iNo  Rkdutb  ApKKnmD  ASAiiiaT  Fmr  IfoMsaion  n 
Where  a  prior  mortgagee  ii  to  poaeaaBloa  of  tho  mortgaged 
oonrt  will  not^  mpon  the  applioation  of  a  anbeeqnent  mortgagea, 
oeiyer,  to  tho  prejudice  of  each  prior  morlgagea.  whilo  anything 
on  hie  mortgage:  2  Joneo  on  Mortgage^  eeei  U0;  H%^  on  Booaifm%  aee. 
679;  Berm^  ▼.  Semdi^  1  Jaoob  k  W.  647;  Bom  ▼•  ITood;  S  Jaebb  k  W.  §SB$ 
QmrreUy.  Bedfwd,  13  Yea. 877;  CMna^tfonT.  Farfar,  16  Yea. 466;  IZfltor. 
Moort,  16  Bear,  175;  Dakmrw.  Daakmod,  SOos a  a  S78|  fVenIm  AeaMv 
Cb.y.  Woodr^.tH.  J.  Bq.  210;  BoOmr.  /)i|f,  15  How.  f^.  461;  Mb  ▼. 
ZiMfc,  60  Wia.  4Ml  Bat  if  ho  oonf eaaea  that  he  hae  boon  paid  ol(  or  lefaam 
to  aooept  what  ia  doe  to  him,  a  reoeiTor  may  be  appointed  agaiaal  Uaai 
BeriMy  T.  ^nmii;  1  Jaebb  4e  W.  647.  So  If  ho  fafla  to  render  Ua 
that  it  oan  bo  aeoortainod  whetlier  or  not  ho  haa  boon  fnOy  paids 
r.  Porto-,  16  Yea.  460.  8o^  alao^  if  horafaeeatoawaarthaianytyivtidna 
to  him:  gMorraff  r.  Bed^mt^  18  Yea.  877. 

Rnuaivu  vor  Aptooitiii  atom  Apvoonmnr  ov  AwtnwwM  a  Bmr 
murror.  •*- Where  a  mortgagor  goee  toto  bankmptqr*  ttsd  an  eaaigaeo  ia  ap* 
pointed,  or  wltere  ho  makea  an  aeaignamnt  for  the  benoOt  of  hia  etediteii^  a 
reeoivor  will  not  bo  appointed.  The  aaaigneo  la  b7  law  otoHmd  with  lito 
fnnotiona  to  thoee  of  a  rooaiTort  In  re  BmntUf  2  Hnght%  I66|  J^pntonr. 
Pait.  82  S.  a  134;  17  Am.  St  Rep»  646. 

RnoanriB  Atfoiiitid  only  ov  PnonsrT  Mo«i«i«Bk.  —  A  aMtlgagaofM 
only  hare  a  reoeirer  appointed  for  the  property  mpon  wUoil  hia  meHgagi  b 
a  lien:  Jfyfen  r.  IkuatpoH,  51  Iowa,  663;  WMt$  ▼.  Brlggt^  64  Io«a»  695L 

ArronrnfuiT  ihould  u  ICaos  vfoh  Nonoi.  —  A  reoeiver  ehanM  net  he 
appointed  without  notiee  to  the  party  whoae  property  ia  to  ba 
oept  in  oaaee  of  the  grareat  omergenoy,  demanding  the  immediati 
of  the  oourt  to  prerent  irreparable  injury:  Boat  w.  Okhago  BtfMfi^  Soddfk 
80I11.466|if«fefvr.ai6i«r,22na.422^  Wkihkmd  w.  reofc%a ifim  6B 
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Statb  V.  Lhybllk 

|M  Boom  GABOLiirA,  I2ai 

PMSUMFfUMI  VBAT  ObDDIABT  AVB  PrOBABUI  GoVSIQUBNaB  «V  lOT  ABS 

InvsiiuuK  —  XTary  sane  man  ii  prMamad  to  iatflnnd  tlio  ordinuy  mad 
probaUo  oonta^anoes  of  any  aofe  that  he  pnrpoaely  does. 

1L4UQB  isvBBKKD  iBOM  Un  w  Dkadlt  Wbapoh.  ^liaUoo  maj  ba  infarrad 
from  tha  oia  of  a  deadly  waapoo*  oaoauig  daath,  nolaM  rabattod  by  akhav 
toafeimony* 

MiucB  iMtuED  WRBoirr  RiruuDraB  fo  What  wia  Piamro  n  Psiaoiini't 
Muri^  WHU.  — Ifthaaalwhiahprodaoaddaathbaaliaiidadwitliraab 
aireaiiialaiiaaa  aa  fadkata  a  wiokad,  dapraved,  and  majlgaant  ■pirilk  tha 
law  will  imply  malioe^  witiiool  lateanaa  la  what  waa  pa«iiig  in  tha 
priaoiiar'a  mind  at  tha  tioM. 

ImRvonom  id  Just  most  sb  Amvmid  fo  batb  bbd  AmtoAMiM  lo 
Oio.  — Where  none  of  tha  teatimony  ia  incorporated  in  tha  '^aaee^**  tha 
■Bprema  aourt  cannot  aanuna  that  inetmotiona  glTon  to  tha  Jnry  ware 
either  inapplieable  to  the  oaae  made^  or  oaleolatad  ta  mialead  tha  jnryt 
an  tha  aoatnry»  H  ia  boand  to  aaenmo  that  they  were  applioabla. 

PlU>T00ATIOll  BT  W0BB8  ONLT  NOT  SUVFICUHT  fO  RbDUOB  ObUCB  ffBOH  MVB- 

BBB 10  IfiBaLAvaKTBB.  —  fHiere  a  homioide  ia  committed  with  a  deadly 
weapon,  proToeation  1^  worde  only,  no  matter  how  opprobrioa%  ia  net 
oaflielent  to  radnca  the  crime  firom  mnrdar  to  manalaaghter. 
iaiDiDBy  OvB  Who  Kilu  Ahoibbb  ib  ATTBmriwq  fo  Ck>inm»  GimiiT  ov 
MuBDBB.  —  Where  anioide  ia  treated  aa  a  felony^  one  who^  in  attempting 
ta  ooamdt  aoieida^  nnintentionally  killa  another  ia  gtulty  of  mnrdar. 

ItaUL    iBBABirr    OB    UhOOBTBOUiABLB   IimJIBB    BOT   DbTBBSB   ABAIBBr 

Ghabob  ov  Obdii.  — In8onthOMolin%  amral  inaanity  or  nncontroUahla 
ImpnlBa  ia  not  a  def enee  agamat  a  aherge  of  erima. 
Wbou  or  CBABaB  lo  Jvbt  id  bb  CtoBiroBBBP  ToflBTKBB.  —The  whole  of  a 
Jadge*a  oharge  to  tha  Jnry  mnat  be  eonaidarad  together,  and  wbere^  when 
aa  conridered,  it  corraeUy  atatea  the  law,  it  wiU  be  npheld,  although  a 
particnlar  aantanae  thataaj  if  eonaidarad  hf  itaall,  might  be  open  ta 


iBDicncxBT  fer  murder.  The  eharge  of  Jadge  Aldrioh  re> 
fcrred  to  in  the  oinnion  ie  as  follows:  — 

**  Yoa  have  been  selected  from  the  body  of  the  oouoty  of 
CSharleston  as  good  and  tme  men,  and  impaneled,  in  parsu- 
ance  of  the  law,  as  a  jury  to  pass  upon  the  allegationB  con* 
tained  in  the  indietment  against  the  defendant  at  the  bar^ 
Napoleon  Levelle,  charged  with  the  murder  of  Belle  Levelle. 
The  case  has  been  ably  and  learnedly  argued.  You  heard 
much  at  the  beginning  of  the  case  as  to  comments  in  the  news* 
papers  and  otherwise,  so  much  so  that  the  jurors  were  required 
to  be  sworn  on  their  v<dr  dire.  Fortunately  for  us,  this  is  a 
lAW*abiding  community,  where  peace  and  good  order  reign  and 
law  blesses  the  people  of  your  community.  Here,  in  this 
temple  of  justice,  at  the  threshold  of  that  door,  public  opinion 
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•tands  baolc  abashed.  It  has  no  part  or  parod  in  these  pro> 
eeedings.  Here  pure,  simple  justice  is  dispensed  freely  and 
alike  to  all.  The  rich  have  no  advantage.  The  poor  is  bereft 
of  no  protection.  In  the  eye  of  the  law  they  are  equal  citisensi 
standing  upon  the  same  plane,  punishable  by  the  same  law, 
and  protected  by  the  same  law.  You  are  not  here  to  pass  upon 
any  question  which  may  affect  Individuals,  as  if  yon  were  try- 
ing the  defendant  in  a  case  with  an  individuaL  You  repre- 
sent society,  —  the  country,  of  which  country  you  are.  The 
question  is,  Has  the  defendant,  the  prisoner  at  the  bar,  violated 
the  laws  of  society, — that  is,  the  law  of  the  state,  as  chaigad 
and  alleged  in  the  indictment?  Outside  of  those  charges,  sod 
with  any  others,  you  have  nothing  to  do. 

'*  Murder  is  the  killing  of  any  person  with  malice  afixe* 
thought,  either  express  or  implied.  Manslaught«r  is  the  kill- 
ing of  any  person  without  malice  aforethought  That  is  the 
legal,  technical  definition,  but  to  make  it  appear  clearly  to 
your  minds,  it  is  usually  defined  that  manslaughter  is  the  kill- 
ing of  a  person  in  sudden  heat  or  passion,  upon  sufficient  legal 
provocation.  The  distinction  between  murder  and  man- 
slaughter is,  that  in  murder  the  killing  is  done  with  malice^ 
in  manslayghter  without  malice.  Malice,  in  the  common  ao- 
oeptation  of  the  term,  as  used  in  every-day  talk,  fraquent^ 
means  ill-will  entertained  by  one  towards  another;  but  in  law 
malice  means  the  doing  of  an  unlawful  act  without  justifica- 
tion or  excuse.  Malice  need  not  exist  for  any  definite  period 
of  time,  nor  does  the  law  fix  any  time  in  whieh  it  most  existi 
to  be  recognised  in  law.  For  instance,  malice,  if  dearly  fbnned 
in  the  mind  of  an  individual,  though  it  exist  but  for  an  instaati 
for  a  moment,  is  as  clearly  defined  and  constitutes  malios  in 
law  as  much  as  though  that  evil  intent  had  been  obsrished  sr 
ontertained  for  a  week. 

**  Whenever  a  killing  of  a  human  being  is  done  with  maliee 
nforethought,  then  it  is  murder.  Where  it  is  not  done  with  msl* 
ice  aforethought,  either  express  or  implied,  but  is  done  in  sod- 
den heat  and  passion,  upon  sufficient  legal  provooatian,  then  it 
is  reduced  from  the  higher  o£fonse  «f  murder  to  the  lower 
offense  of  manslaughter.  But  note  that  in  manslaughter 
there  must  not  only  be  the  sudden  heat  and  passion,  but  it 
must  be  superinduced  by  a  sufficient  legal  provocation.  No 
words,  however  hard  to  be  borne,  however  oruel,  oonstitats  a 
l^gal  provocation,  and  the  man,  no  matter  how  pmi  the  best 
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and  patrfon  may  be,  who  slays  his  fellow-man  upon  no  other 
provocation  than  mere  words  is  gnilty  of  mnrder. 

""  Harder  also  eonsists  in  this:  when  a  man  attempts  to  do 
AD  unlawfol  act,  and  especially  when  he  uses  unlawful  means 
in  accomplishing  that  act,  he  is  responsible  in  law  for  the  oon- 
Beqaenoes  of  his  own  act  By  way  of  illustration:  if  A  intends 
to  shoot  B,  and  draws  a  pistol  and  fires  upon  B,  intending  to 
murder  him,  but  misses  B  and  strikes  C,  though  it  be  his  best 
loved  one,  then  A  is  guilty  in  law  of  the  murder  of  C,  if  the 
death  was  brough  about  while  attempting  to  oommit  an  unlaw* 
ful  act  In  the  eye  of  the  law,  self-destruction  —  suicide  — 
is  an  offense;  it  is  an  unlawful  act;  and  if  a  man  with  a  deadly 
weapon  undertakes  to  take  his  own  life,  he  is  doing  an  unlaw- 
ful act,  and  if,  in  the  commission  or  attempted  commission  of 
that  act,  he  takes  the  life  of  an  innocent  party  standing  by, 
then,  in  the  eye  of  the  law,  that  is  murder. 

**  I  haye  charged  you  so  far  on  the  ground  that  the  person 
acting  is  presumed  to  be  a  man  of  sane  mind, — that  is,  a  man 
with  his  senses  about  him.  What  I  shall  say  about  insanity 
and  other  matters  connected  with  this  case  will  be  in  oonneo- 
tioo  with  the  requests  to  charge. 
'*The  solicitor  requests  me  to  charge:  — 
"1.  'Every  man  is  presumed  to  be  sane.*  That  is  good 
law. 

**%  *When  one  has  been  proved  to  be  insane,  the  presump- 
tion is,  that  he  so  continues  until  it  is  proved  that  he  has  re* 
covered  his  sanity;  but, there  is  no  presumption  that  fitful  and 
exceptional  attacks  of  insanity  are  continuous.    It  is  only 
insanity  of  a  chronic  or  permanent  nature  which,  on  being 
prored,  is  presumed  to  continue.'    I  charge  you  that,  with  this 
modification:  where  a  party  is  adjudged,  under  any  of  the 
methods  known  to  the  law,  as  being  insane,  the  presumption 
is  that  the  insanity  continues;  and  when  a  person  is  subject 
to  periods  of  insanity,  as  it  were,  the  law  leaves  the  question 
4^pen  whether  or  not  any  act  committed  was  done  in  a  lucid 
interral  or  in  the  course  of  the  disease. 

'*  8.  '  The  overwhelming  barbarity  of  the  act  will  not  be 
adaiitted  as  a  presumption  of  insanity.'  Z  ehargs  you  that  as 
good  law. 

'*  4.  '  When  insanity  is  Interposed  by  a  defsndant  as  a  de- 
fense, under  a  plea  of  not  guilty  in  a  criminal  prosecution,  the 
defense  must  be  proved  by  a  preponderance  of  evidence.'   That 

I  charge  you  as  good  law. 
St.  bm^  you  zxvu. — 61 
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-  '^  6u  '  A  person  who  knows  the  difference  between  right  ind 
wrong — that  his  act  of  homicide  is  morallj  m  crime,  and  pan- 
isfaable  by  law — cannot  relieve  himself  from  the  oooBeqoenoes 
of  murder  by  showing  that  he  acted  nnder  an  nncontioUable 
impulse.'    I  charge  you  that  also. 

"6.  *  Where  the  killing  is  proved,  and  no  more,  the  law  will 
imply  malice  and  make  the  act  murder;  and  when  all  the 
facts  and  circumstances  of  the  killing  are  in  evidence,  tbeo 
the  jury  must  say,  from  the  testimony,  what  was  the  intentioa 
with  which  the  act  was  committed,  then  it  becomes  a  matter 
of  proof^  and  there  is  no  longer  any.  implication.*  I  charge 
you  that,  because  all  presumptions  of  law  are  intended  as  aidB 
to  reach  a  conclusion;  but  when  the  testimony  is  before  the 
jury,  the  necessity  for  presumptions  of  law  as  to  the  meaning 
of  that  testimony,  ordinarily  speaking,  no  longer  exists,  and 
you  are  to  judge  of  the  testimony  as  it  addressee  itself  to  your 
judgment  and  discretion. 

"  7.  '  If  the  act  which  produced  death  be  attended  with  audi 
circumstances  as  indicate  a  wicked,  depraved,  and  malignant 
spirit,  the  law  will  imply  malice,  without  reference  to  what 
was  passing  in  the  prisoner's  mind  at  the  time.'  That  ii  good 
law. 

**  8.  *  No  amount  of  eccentricity  or  queemess  is  sufficient  to 
excuse  a  criminal  act'  I  charge  you  that,  because  eccentricity 
is  not  insanity.  Queemess  is  not  insanity, — not  necessarily  so. 
A  man  may  be  eccentric  and  he  may  be  queer,  but  it  does  not 
follow  necessarily  that  he  is  insane. 

**  9.  '  Malice  will  also  be  inferred  from  the  use  of  a  deadly 
weapon.'  That  is  a  presumption  or  role  not  so  much  of  law 
as  of  common  sense.  Ordinarily,  if  a  man  in  his  senses  naei 
a  deadly  weapon  in  a  way  calculated  to  do  great  harm  to  sih 
other  person,  the  law  and  common  sense  says  that  he  intended 
the  result  which  his  act  brought  about 

**  The  defendant  requests  me  to  charge  as  follows:  — 

*'  1.  'The  jury  are  instructed  that  the  state  is  bound  to  asks 
out  all  the  essential  elements  of  the  crime  charged  beyond  a 
reasonable  doubt,  and  until  this  is  done  the  aocused  ii  in  ne 
danger.'    I  grant  that  request 

"  2.  '  The  jury  are  instructed  that  the  sUte,  which  afflros 
the  malice,  must  in  all  cases  prove  it'    I  charge  that 

"  8.  *  The  jury  are  instructed  that  the  failure  of  the  stale  ft» 
show  a  motive  for  a  crime  is  a  circumstance  to  be  duly  con- 
sidered by  the  jury  in  weighing  the  questioQ  of  gnilt'    Thai 
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h  gM)d  Uw.  Th»  motit^  which  aetnatet  a  man's  mind  can 
•ometimcfl  be  ascertained  firom  his  speech  or  from  his  acts, 
hnl  sometimes  the  motive  which  impels  liim  to  act  is  not  dis- 
coverable bj  the  testimony;  and  while  that  motive  may  be  a 
question  wUch  the  jury,  like  all  other  questions  of  fact,  should 
weigh  in  reaching  their  conclusion^  it  is  not  absolutely,  neces- 
sary that  the  jury  shall  ascertain  precisely  the  motive  which 
actuated  the  defendant 

^4  *The  jury  are  instructed  that  where  the  state  folly 
proves  a  prima  Jae%$  case,  and  a  special  defense,  such  as  insan- 
ity, is  interposed,  it  must  be  established  only  by  such  a  pre- 
ponderance of  evidence  as  will  satisfy  the  jury  that  the  Charge 
is  not  sustained  beyond  all  reasonable  doubt  If  so  established, 
the  defendant  should  be  acquitted.'  That  is  good  law.  It  is 
copied  from  one  of  our  supreme  court  decisions,  and  is,  of 
course,  correct 

^  6.  'The  jury'are  instructed  that  when  the  defendant  under- 
takes to  prove  insanity,  the  rule  is,  that  he  shall  not  be  required 
to  prove  it  beyond  a  reasonable  doubt,  but  by  such  preponder- 
anoe  of  testimony  as  will  overcome  the  legal  presumption  of 
sanity  which  attaches  to  every  dtisen  of  sufficient  age  who 
has  not  bsen  adjudged  a  lunatic.'  That  is  good  law.  It  is 
taken  from  a  decision  of  our  supreme  court,  and  is  binding 
upon  this  court 

**  6.  *  The  jury  are  instructed  that  this  question  of  sanity  is 
one  solely  for  the  determination  of  the  jury,  and  that  upon  this 
issue,  as  upon  every  material  issue  in  the  case,  and  upon  the 
whole  case,  the  accused  is  entitled  to  the  benefit  of  every 
reasonable  doubt'    I  charge  you  that 

^  7.  '  The  jury  are  instructed  that  if  the  accused  was  under 
such  defect  of  reason  from  disease  of  mind  as  not  to  know  the 
nature  of  the  act  he  was  doing,  or  not  sufficiently  conscious  to 
know  that  his  act  was  criminal,  or  was  led  by  an  uncontrollable 
impulse  to  commit  suicide,  he  is  not  responsible,  and  should 
be  acquitted.'  That  I  decline  to  charge,  and  I  prefer  to  charge 
jo^  in  the  language  of  our  own  courts.  Where  a  person  sets 
up  the  defense  of  insanity,  the  court  says:  In  order  to  relieve 
himself  from  responsibility  for  a  criminal  act  by  reason  of 
mental  unsoundness,  he,  the  prisoner,  must  show  that  he  was 
under  a  mental  delusion  by  reason  of  mental  disease,  and  that 
at  the  time  of  the  act  he  did  not  know  that  the  act  he  conn 
mitted  was  wrong  or  criminal  or  punishable,  either  the  one  or 
the  other;  because,  notwithstanding  his  mind  may  be  diseased, 
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if  he  is  itin  capable  of  forming  a  ooneet  Judgment  •■  to  Um 
nature  of  (he  aot|  or  aa  to  its  bdng  morally  or  legally  wtoq^ 
he  ia  still  reaponsible  for  bia  aet»  and  ponishable  aa  if  no  men* 
tal  disease  existed  at  alL 

"  8.  '  The  jury  are  instructed  that  the  law  does  not  reqoini 
that  the  insanity  which  absolvea  from  crime  should  eiust  far 
any  definite  period^  but  only  that  it  exists  at  the  moment  whwi 
the  act  occurred  with  which  the  accused  stands  ohargsd.' 
That  is  correct.  Insanity  is  a  question  of  Cust  Hie  gist  of 
the  question  is.  Was  the  man  insane  or  not? 

*^  9.  ^The  jury  are  instructed  that  the  humane  as  well  as 
just  doctrine  is,  that  a  reasonable  doubt  should  avail  a  pris- 
oner in  a  defense  of  insanity,  as  much  as  in  any  other  fiset.* 
That  is  oorreot  That  reasonable  doubt  accompanies  the  pt» 
oner  all  through  the  case,  and  applies  in  an  insanity  eass  as 
well  as  any  other.  But  it  must  be  a  reasonable,  asrlous,  sub- 
stantial doubt,  growing  out  of  the  testimony  you  hate  beard 
in  the  ease.^ 

0.  8.  ButeK,  for  the  appellant 

/srs0y,  toliefleri  eantra. 

ilcIvxB,  J.  The  defendant  was  Indicted  for  and  eonTictsd 
of  the  murder  of  his  wife,  and  judgment  having  been  enteied 
on  the  verdict,  be  appeals  upon  the  following  grounds:  **!. 
Because  his  honor  erred  in  charging  the  jury  that  *  malice  will 
also  be  inferred  from  the  use  of  a  deadly  weapon,'  and  that 
intent  and  mi^ioe  are  one  and  the  same  thing,  when  there  is 
no  presumption  or  inference  of  law,  unless  it  is  a  natural  and 
reasonable  presumption  from  the  fi&cts  proved;  2.  Becauss  the 
charge  of  his  honor,  *  that  no  words,  however  eruel,  and  the 
man,  no  matter  how  great  the  heat  and  passion  may  be,  who 
slays  his  fellow-man  upon  no  other  provocatioQ  than  mars 
words  is  guilty  of  murder,*  is  not  in  accordance  with  the  mod- 
ern doctrine  of  our  law,  was  not  applicable  to  the  case,  and 
was  very  misleading  to  the  jury;  8.  Because  his  honor  ened 
in  charging  the  jury  that  every  death  that  results  fhmi  the 
unlawful  act  of  another  is  murder;  4.  Because  the  eharge  of 
his  honor  was  otherwise  contrary  to  law.** 

The  charge  of  Judge  Aldrich,  before  whom  the  prisoner  was 
tried,  is  set  out  in  the  ^  case,''  and  should  be  incorporated  itt 
the  report  of  this  case.  We  frill  therefore  proceed  to  consider 
the  several  grounds  of  appeal  in  their  order  aa  stated,  only  i#* 
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ferring  to  raoh  pdrtlons  of  the  ehafgt  at  will  be  MOMMury  fer 
a  proper  nnderBUmding  of  the  qnestiont  raieed  and  oonaidered. 
The  first  gronnd  presents  two  qnestions:  1.  Whether  there 
was  any  error  in  saying  to  the  jury  that "  malioe  will  also  be 
inferred  from  the  use  of  a  deadly  weapon  *';  2.  Whether  in- 
tent and  malice  are  one  and  the  same  thing,  provided  it  shall 
first  appear  that  the  judge  so  instructed  the  jury.    As  to  the 
first  question,  it  will  be  observed  that  the  words  thero  quoted 
were  not  used  by  the  circuit  judge,  but  are  taken  from  the  Ian* 
guage  of  the  solicitor's  ninth  requesti  to  which  the  judge  re- 
sponded in  these  words:  **  That  is  a  presumption  or  rule  not 
so  much  of  law  as  of  common  sense.    Ordinarilyi  if  a  man  in 
hie  senses  uses  a  deadly  weapon  in  a  way  calculated  to  do 
great  harm  to  another  person^  the  law  and  common  sense  says 
that  he  intended  the  result  which  his  act  brought  about.**    The 
rule  is  well  settled  that  every  sane  man  is  presumed  to  intend 
the  ordinary  and  probable  consequences  of  any  act  which  he 
purposely  does;  and  this  rule  is  applied  even  in  capital  cases: 
3  GreenL  Ev.,  sees.  18, 14.    This  is  plainly  what  the  judge 
meant  by  the  language  he  used,  and  therefore  there  was  no 
error  in  this  respect    But  even  if  it  be  assumed  that  the  judge 
must  be  regarded  as  adopting  the  language  used  in  the  solici* 
tor's  ninth  requesti  quoted  above,  we  still  think  there  was  no 
error.    In  2  Bishop's  Crim.  Law,  sec  680,  it  is  said:  "^  As  a 
general  doctrine,  subject,  we  shall  see,  to  some  qualification^ 
the  malice  of  murder  is  conclusively  inferred  from  the  unlaw* 
ful  use  of  a  deadly  weapon,  resulting  in  death.**    And  to  the 
same  effect  see  8  Qreenl.  Ev.,  sees.  145,  147.    This  doctrine 
haA  also  been  recognized  in  this  state:  See  State  v.  Toohey^  2 
Rice's  Digest,  105;  8taU  v.  Fergwon,  2  Hill,  619;  27  Am.  Deo. 
412;  StaU  v.  SmUh^  2  Strob.  77;  47  Am.  Dec.  589.    It  is  true 
that  the  inference  of  malice  drawn  from  the  use  of  a  deadly 
weapon  may  be  rebutted  by  testimony,  but  in  the  absence  of 
any  such  testimony  malice  may  be  and  is  inferred  from  the 
use  of  a  deadly  weapon,  causing  death. 

The  second  inquiry  arising  under  the  first  ground  of  appeal 
IB  as  to  the  identity  of  intent  with  malice.  But  we  do  not  find 
anything  in  the  charge  of  the  judge  which  warrants  the  idea 
that  any  such  instruction  was  given  to  the  jury.  The  jury 
were  instructed  that  if  the  act  which  produced  death  be  at- 
tended with  such  circumstances  as  indicate  a  wicked,  depraved, 
and  malignant  spirit,  the  law  will  imply  malice  without  refer- 
ence to  what  was  passing  in  the  prisoner's  mind  at  the  time, 
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abd  this  was  good  law;  as  It  was  taken;  word  for  word,  from 
the  opinion  of  the  oourt  in  8iaU  ▼•  SmiA^  2  Strob.  77;  47  Aol 
Dec.  589. 

The  second  ground  of  appeal  likewise  presents  three  inquiries: 
1.  Whether  provocation  by  words  only  will  be  sufficient  to  r^ 
duce  a  killing  from  murder  to  manslaughter;  2.  Whether  the 
language  complained  of  in  this  ground  was  applicable  to  the 
case;  3.  Whether  it  was  misleading  to  the  jury.  We  will  first 
consider  the  last  two  questions,  which  are  really  one,  for  we 
suppose  that  the  language  objected  to  as  misleading  is  thought 
to  be  so  because  not  applicable  to  the  case  as  made  by  the  tes- 
timony. But  as  none  of  the  testimony  is  incorporated  in  Uie 
^  case,"  and  the  record  does  not  furnish  us  with  even  a  general 
outline  of  the  circumstances  attending  this  deplorable  tragedy, 
it  is  impossible  for  us  to  say  that  these  remarks  were  either 
inapplicable  to  the  case  made,  or  calculated  to  mislead  the 
jury.  On  the  contrary,  we  are  bound  to  assume  that  they  were 
applicable,  as  we  cannot  suppose  that  the  cirooit  judge,  in  in- 
atructing  the  jury  as  to  their  duties  in  so  grave  a  oaee,  would 
allow  himself  to  indulge  in  general  observatioaa  that  had  na 
flipplication  to  the  case,  and  might  therefore  tend  to  distract 
the  minds  of  the  jury  from  the  real  issuee  they  were  to  pais 
upon. 

Torning,  then,  to  the  first  inquiiy,  it  will  be  obeerved  thai 
the  judge,  after  explaining  to  the  jury  the  difiiurence  between 
murder  and  manslaughter,  used  the  language  objected  to^  prob- 
ably for  the  purpose  of  disabusing  their  minds  of  what  seema 
to  be  a  popular  impression,  that  where  the  killing  is  done  in 
sudden  heat  and  passion,  the  crime  will  be  manalanghter,  and 
not  murder,  without  reference  to  the  provocatimi  received.    It 
was,  then,  very  natural  for  him  to  go  on  and  explain  the  nature 
of  such  provocation  as  would  or  would  not  be  sufficient  to  re- 
duce the  killing  from  murder  to  manslaughter.    It  was  in  this 
connection  that  the  jury  was  instructed,  correctly  as  we  think, 
that  provocation  by  words  only,  no  matter  how  opprobriooSi 
would  not  be  sufficient    That  this  has  been  the  law  of  this 
state  from  time  immemorial  cannot  be  questioned,  and  we  art 
not  aware  that  any  such  modem  doctrine  as  that  contended 
for  has  ever  been  recognized  in  this  state.    On  the  oontraiy, 
one  of  the  recent  decisions  of  this  court  {SiaU  r.  Jaeob$^  S8 
8.  C.  29)  expressly  holds  the  contrary.    This  broad  statement 
of  the  doctrine  must  be  understood  as  applying  to  a  ease  wbers 
the  death  was  caused  by  the  use  of  a  deadly  weapon,  as  it  may 
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be  different  where  the  death  results  firom  the  use  of  some 
agency  not  likely  to  produce  death,  as,  for  example,  firom  a 
blow  with  the  flat  But  although^  as  we  have  said,  there  ie 
nothing  in  the  record  furnished  us  to  show  the  circumstances 
attending  the  homicide,  yet  the  fact  that  the  death  in  this  in- 
stance was  caused  by  the  use  of  a  deadly  weapon  sufiSciently 
appears,  as  well  from  the  judge's  charge  as  from  the  agree- 
ment to  amend  the  *'  brief/'  made  at  the  hearing,  by  stating 
that  the  prisoner  fired  two  shots.  We  do  not  think,  therefore, 
that  the  second  ground  of  appeal  can  be  sustained. 

The  third  ground  of  appeal  rests  upon  a  misconception  of 
the  judge's  charge.    Indeed,  it  seems  to  be  conceded  in  the 
argument  of  appellant's  counsel,  that  the  judge  did  not  state, 
in  terms,  to  the  jury  the  proposition  there  excepted  to,  but 
that  such  is  the  inference  to  be  drawn  from  the  language  used 
by  him.    We  do  not  think  that  any  such  inference  could 
properly  be  drawn  from  the  language  used.    On  the  contrary, 
aa  it  seems  to  ns,  the  plain  meaning  of  the  proposition  stated 
to  the  jury  was,  that  the  law  will  imply  that  a  person  who  does 
an  unlawful  act  intended  the  natural  and  probable  conse- 
quences of  his  unlawful  act,  and  is  therefore  responsible  there- 
for;  and  when  read  in  connection  with  the  illustration  giyen,-— 
of  A,  intending  to  shoot  B,  fires  upon  him,  intending  to  mur- 
der bim,  but  misses  B  and  kills  C,  then  A  would  be  guilty  of 
murder,  although  he  may  not  have  had  the  slightest  intention 
of  killing  C,  or  even  injuring  him  in  any  way, — the  jury  could 
not  possibly  have  had  a  doubt  as  to  the  meaning  of  the  prop* 
oflition,  which  was  clearly  correct^  as  was  held  in  StaU  v.  Smithy 
2  Strob.  77;  47  Am.  Dec.  689. 

The  other  illustration  given  by  the  judge,  of  one  killing  an* 
other  in  an  attempt  to  commit  suicide,  and  commented  on  by 
oounsel  for  appellant  in  his  argument  here  as  presenting  an 
incoTTect  view  of  the  law,  will  be  considered,  though  the  ^^case," 
as  prepared  for  argument  here,  contains  nothing  from  which 
it  can  be  inferred  that  there  was  any  evidence  out  of  which 
such  a  question  could  be  raised.  It  is  true  that  oounsel,  in 
his  argument,  does  say  that,  according  to  the  evidence,  the 
defendant  attempted  to  kill  himself  and  in  doing  so  unfortiH 
nately  killed  his  wife,  who  was  attempting  to  prevent  the  sui« 
cidal  act.  But  as  we  have  often  held  that  we  cannot  decide  a 
case  upon  any  testimony  stated  only  in  argument,  and  not  ap 
pearing  in  the  **case"  prepared  for  a  hearing  in  this  courti 
this  matter  is  not  properly  before  us.    Inasmuch,  however,  as 
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tbifl  ifl  a  caM  InTolving  taoh  graye  conoequenoM,  wa  aiB  not 
unwilling  to  depart  from  the  weU-settled  rale,  and  oonsidar 
the  propriety  of  what  waa  said  to  the  jury  upon  the  aabjaet 
of  suicide,  iJtbough  there  ia  no  exoeption  to  that  part  of  the 
charge. 

The  judge  used  this  language  in  his  eharge:  ^  In  the  eje  of 
the  law,  self-destruction  —  suicide — is  an  offense;  it  is  an  un- 
lawful act;  and  if  a  num  with  a  deadly  weapon  undertakes  to 
take  his  own  life,  he  is  doing  an  unlawful  act,  and  i^  in  the' 
commission  or  attempted  commission  of  that  act.  he  takes  the 
life  of  an  innocent  party  standing  by,  then,  in  the  eye  of 
the  law,  that  is  murder."    To  this  instruction  there  ie  no  well* 
founded  ezeeptioki.    In  1  Russell  on  Crimes,  8d  Am.  ed^  424^ 
it  is  said:  ^  Wheneyer  an  unlawful  act,  an  act  malum  m  m,  it 
done  in  prosecution  of  a  felonious  intention,  and  death  ensues, 
it  will  be  murder.''    Now«  as  suicide  is  an  unlawful  act,  mahim 
in  86^  and  is  a  felony  (1  Bishop's  Crinu  Law,  sees.  511-616), 
there  can  be  no  doubt  that  the  proposition  laid  down  by  the 
judge  is  correct    We  have  carefully  examined  the  ease  of 
CimmonweaUh  ▼.  Mink,  128  Mass.  422,  25  Am.  Rep.  109,  dted 
by  counsel  for  appellant  on  this  point,  and  we  do  not  think  it 
is  applicable,  for  the  reason  that  in  the  state  of  Massachusetts 
they  have  a  statute  providing  that  '^  any  crime  punishable  hf 
death  or  imprisonment  in  the  state  prison  is  a  felony,  and  ne 
other  crime  shall  be  se  considered."    Suicide*  therefore,  is  not 
a  felony  in  that  state,  as  from  the  very  nature  of  the  case  it 
oannot  be  punishable  '^  by  death  or  imprisonment  in  the  state 
prison  ";  and  yet  in  that  rery  case,  Qray,  C.  J.,  in  delivering 
the  opinion  of  the  court,  intimates  pretty  plainly  that  one  who^ 
in  an  upsucoessfol  attempt  to  commit  suicide,  unintentionally 
kills  another  who  is  endeavc^ng  to  prevent  it,  is  guilty  of 
murder.    But  in  this  state  we  have  no  such  statute  and  on 
the  contrary,  section  2678  of  the  General  Statutes,  prescribing 
the  form  of  the  verdict  of  a  coroner's  inquest  in  a  case  of  sui- 
cide, by  the  use  of  the  term  ^  feloniously,"  expressly  recog- 
nizes it  as  retaining  its  common-law  character  as  a  felony. 

The  fourth  ground  of  appeal  is  too  general  to  require  atten- 
tion. Nevertheless,  in  favarem  vitm,  we  will  not  decline  to 
consider  such  questions  as  we  can  gather  firom  the  argument 
irere  intended  to  be  raised  by  that  ground.  The  first  is  ss  to 
the  doctrine  of  moral  insanity,  as  it  is  sometimes  called,  or 
uncontrollable  impulse.  While  it  is  not  to  be  denied  that 
there  are  cases  in  some  of  the  states  which  recognise  this  doe- 
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trine  as  a  defense  agafnst  a  ebarge  of  orlmey  yet  !t  never  liaSi 
and  we  tmsi  never  will,  obtain  a  foothold  In  this  state;  for  wo 
agree  with  Judge  Sherwood  when  he  said  in  the  recent  case  of 
8iaU  ▼.  Pageh,  92  Mo.  800:  **  It  will  be  a  sad  day  for  this  state 
when  nncontrollable  impulse  shall  dioiate  a  mle  of  notion  to 
onr  courts.''  It  is  a  matter  that  is  not  snsceptible  of  proof,  and 
to  allow  a  person  to  escape  the  consequences  of  his  criminal 
act  by  asserting  that  he  acted  under  an  impulse  which  he 
could  not  restrain,  although  he  knew  his  act  to  be  unlawful, 
would  be  dangerous,  if  not  destructlTe,  to  the  peace  of  society: 
See  8iaU  ▼.  fiundy,  24  8. 0.  444,  445;  68  Am.  Rep.  262;  8taU 
T.  A  lexander^  80  S.  C.  74;  14  Am.  St  Rep.  879.  See  also  Leache 
T.  8iai0j  22  Tex.  App.  279,  reported  also  in  68  Am.  Rep.  688, 
where  the  question  is  ably  and  elaborately  discussed,  and  the 
ruling  was  in  conformity  to  the  yiew  we  have  adopted.  In 
Parsons  Y.  State^  81  Ala.  677,  to  be  found  also  in  60  Am«  Rep. 
193,  the  whole  subject  of  insanity  as  a  defense  is  most  ably 
and  elaborately  discussed,  and  both  sides  of  the  question  more 
immediately  presented  here  will  be  found  fully  presented  in 
the  opinion  of  the  court  deliyered  by  Somenrille,  J.,  and  tho 
diseenting  opinion  by  Stone,  C.  J. 

Under  tibis  ground  the  appellant's  counsel  ftarther  objects  to 

the  definition  of  malice  as  given  by  the  circuit  judge,  because  it 

omita  the  word  *4ntentionaUy,''  and  claims  that  a  correct  defi- 

Bitioin  should  read:  **  Malice  means  the  doing  of  an  unlawful 

act  intentionally,  without  justification  or  excuse.'^    Perhaps 

this  criticism  might  be  well  founded  if  we  confined  our  atten- 

tioD  solely  to  the  particular  sentence  upon  which  it  is  based; 

bnt  when  the  whole  charge  is  considered  together,  as  the  rule 

feqoires  it  to  be,  there  is  plainly  no  foundation  for  the  excep- 

tJon.     From  what  we  can  discover  as  to  the  nature  of  the  case 

in  which  this  charge  was  made,  as  well  from  the  record  as  the 

aif^ment  here,  it  does  not  seem  to  us  that  the  omission  of  this 

qualifying  word  in  defining  the  word  ^  malice  "  could  possibly 

have  prejudiced  the  prisoner.    As  we  have  seen,  the  law  pre* 

Bum  63  that  a  person  intends  the  natural  and  probable  conse- 

quenoee  of  his  own  act,  and  it  is  for  the  party  charged  to  show 

the  absence  of  intention.    Hence,  when  it  is  shown  that  one 

has  taken  the  life  of  another  without  justification  or  excuse, 

the  law  will  imply  malice,  without  reference  to  what  was  actu* 

ally  passing  in  the  prisoner's  mind  at  the  time  he  committed 

the  homicidew 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir» 
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ouit  court  be  aiBrmed,  and  Chat  fba  ease  be  lemanded  to  tbat 
oonrt  for  the  parpoeis  of  haying  a  new  da7  aeeagned  ka  Htm  eie- 
eation  of  the  eentenoe  heretofore  impoeed. 


OsimvAL  Law—  IiimiT— Pkuumrioh.  —  Od«  fa  prenuMd  tolisve  ^ 
tended  the  probable  eooaequenoea  of  an  aet  hy  him  intenfciooally  done:  HIgk 
▼.  Staie,  26  Tex.  App.  646;  8  Am.  St.  Bep.  i88;  GommonweaUk'W.  Teri  f 
Met  93;  43  Am.  Deo.  873;  OoUier  v.  State,  39  Oa.  31;  99  Am.  Dee.  419.  A 
killing  must  be  presumed  to  have  been  intended  where  one  waa  killed  with 
an  instrament  likely  to  prodsoe  death:  Weeh  ?.  State,  79  Qa.  38.  A  mali* 
cions  killing  impliee  an  onlawfnl  motive;  Stoff  t.  State,  68  Bliss.  609.  An 
unlawful  act  is  presnmed  to  have  been  eommitted  with  an  mnlawfol  intsnti 
PeopU  T.  Ah  Gee  Tung,  86  Od.  144. 

Mauob — Usi  ov  Dkadlt  WiATOir.  — A  killing  bj  maatia  of  a  dssdly 
weapon  raises  the  presumption  of  malioe:  Note  to  State  ▼.  l^eeekamife,  SI  ASi 
1st.  Bep.  399;  and  defendant  has  the  burden  of  rebutting  snoii  pissiiBiptMiBi 
£rown  r.  State,  83  Ala.  83;  8  Am.  St  Bep.  686. 

Mauob,  Pboov  of.  —Malioe  noososary  to  oonstitato  a  killiBg  mardsr  is  a 
question  of  fact  for  the  Jury,  and  need  not  bo  expressly  sbofwa,  but  may  bs 
inferred  from  the  eiroumstanosa  of  the  oasot  Falsi  ▼•  SiaH^  S6  fflik  484t 
Biekev.  State,  2a  Ilk.  SK. 

MusDKB — MAmUiAvaHTtB.  —  Mere  words»  howorer  aggrarattoi^  aio  asl 
ooosidered  sufficient  provooatiou  to  reduoe  a  killing  from  mntder  to  as^ 
daughter:  Levy  ▼.  State,  28  Tex.  App.  203;  19  Am.  St  Rep.  896^  aad  aolsi 
State  T.  Barnard,  102  Ma  142;  Peopie  t.  OarUmi,  116  N.  T.  618;  Skdew.  /«- 
oAe,  28  8.  0.  29.  But  in  IHtU  t.  State,  29  Tex.  App.  874^  ii'wM  dssidsd 
that  insulting  words  of  the  deoeased  used  toward  a  female  relatiYo  of  the  so* 
oused  might  reduoe  a  killing  to  mantUughter,  where  it  appeared  tiial  the  UB^ 
tug  took  plaoe  immediately  after  tbo  ntteranoe  of  snob  insnlli^  or  an  aosB 
thereafter  as  aoeosed  mot  the  deoeased  after  having  beard  of  tiiom.  To  is* 
duoo  a  murder  to  manslauKhter,  upon  the  ground  of  oaddea  q«arrsl»  ift  mBsl 
appear  that  the  accused  acted  under  tfao  smart  of  bis  suddss  passteB,  ahsio 
tfaero  was  provocation  of  sudh  a  nature  as  would  bo  nstomlly  naliwloted  te 
arouse  one's  passions  and  reeentment;  People  ▼.  Bmggf,  88  OsL  47iL 

HOMIOIDB  OOMXTITED  IV  THB  PutPBTRATIOir  OF  A  FlLOVT,  Or  to  SB  O^ 

tsmpt  to  perpetrate  a  felony,  is  murder:  State  ▼.  J>e9ekampe,  42  Lil  Abb.  88I| 
21  Am.  St  Rep^  392;  BtUUrv.  People,  126  IlL  641;  8  Am.  St  Bop^  4!a§  mem 
though  the  killing  may  have  been  unintentiousl:  Betmee  r.  States  88  JUk  9$ 
16  Am.  St  Rep.  17,  and  note:  State  "w.  Barrett,  40  Minn.  77|  State  ▼•  Me 
09  Mo>  107;  sucb  as  the  accidental  ktlling  of  one  by  a  psrMB  wbo  is 
ing  to  commit  suioidoi  CenmumweaUk  t.  Bowen,  18  Massu  888|  7  Aaw  Dia 
164;  Oomnumwealtk  ▼.  Miak,  123  Mass.  422;  26  Aol  Bop.  106^  and  iisl  Bot^ 
Cbimimal  Law  — iKBAniT  as  a  Dmnss  to  Cbzhb.  —In  Peefle  ▼•  M^ 
Slvame,  126  N.  Y.  697,  is  given  a  history  of  the  bgisblioB  wwHwrBlBg  to- 
oanity  as  a  defense  to  crime.  See  also  moncfgraphio  note  to  Alaff  v.  Jfs 
36  Aul  Dea  402-411.  A  tomporary  dethroneoient  of  reason,  oaassd  by 
sion  or  recent  intoxication,  will  not  avoid  criminal  rssponsihiKtys  Ah*  w, 
Ateaoander,  30  &  O.  74;  14  Am.  St  Bspw  879;  riUtoms v.  State,  69  Ark.  dli 
Plate  ▼.  State,  121  Ind.  433;  16  Am.  St  Bep.  408^  aadBoto»  Brntigyr. 
ee  Ind.  94;  82  Am.  Bep.  99;  StaU  v.  WOeon,  10411.  a86%  Aifitv. 
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nOdSSl  Is  l»  monl  taHoHjr M ft MsoM  to  trfm^  •••  Aaff ▼.  Cbai* 
MomMtt^  4 lUt  S7s  8S  Am.  Dm.  Ml,  ud  aoltf  Bomodlr.  ma$B,9iidtL 
107;  86  Am.  B«pb  SO^  anu  note  »40i  Leadkw.  ^lofc;  SSTnc  Appw  S7»|  fll 
Aii.fiapwa8f  P«gpli  ▼.  i/otab  n  Od.  1»|  46  Am.  Rtp.  6SL 


Burrows  v.  Frbkoh. 

PA  Bona  Oamouxa,  in,} 
SKiTon  or  LnfiTATioira,  CbirsTBuonoir  ov  '^Ravmur  lo  9rAm  "  nr  Sat* 
no  OLAvn  OF.  —  An  aotion  on  »  promimory  oote  mads  la  another  atato 
betweoa  parties  leeident  there»  bronght  agsinsl  tbo  maker  within  eiz 
yean  after  hia  first  removal  to  South  Oarolin%  la  not  barred  by  the  stat- 
■te  of  limitatbns  of  that  state,  sihoe  the  sanng  olaase  of  that  statate  as 
to  persons  who  *'  retom  **  to  the  stats  inolndes  a  person  who  nerer  was 
a  rtrident  of  the  stats  before^  but  lor  the  first  time  eomss  witUa  its 
hmiti  aad  takee  sp  hia  rssidsnee  there. 


Acrnov  on  a  promisoory  note.    The  opinioii  statefi  the  oaie. 
Any  and  Heyward^  lor  the  appellant 
Wettmordand  and  Haymwortkf  contra. 

McIybb,  J.  In  thie  ease  there  is  no  eontroTeraj  ae  to  the 
laets^  and  the  single  question  preeented  ia^  whether  the  plainr 
tiff's  action,  under  the  eooeeded  &ots,  was  barred  by  the  stat- 
ute of  linaitationa.  The  action  was  on  a  note,  dated  the  20th 
of  March,  1874,  payable  on  demand,  with  interest  annually, 
with  a  payment  indorsed  thereoui  dated  the  14th  of  December, 
1879.  At  the  time  of  the  making  of  this  note,  both  payee  and 
maker  were  dtiiena  of  the  state  of  New  Hampshire,  and  the 
payee  still  resides  there.  The  maker,  however,  some  time 
after  the  execution  of  the  note,  but  when  precisely  is  not 
stated,  left  that  state  and  eventually  settled  in  this  state,  where 
he  has  been  residing  for  a  period  of  less  than  six  years  before 
the  commencement  of  this  action.  This  aetion  was  com* 
menced  on  the  10th  of  June,  1890,  and  the  plea  of  the  statute 
having  been  interposed  and  sustained  by  the  circuit  judge, 
judgment  was  rendered  in  fiavor  of  defendant,  and  plaintiff 
appeals,  alleging  error  in  holding  that  the  action  was  barred 
by  the  statute  of  limitations. 

Inasmuch  as  it  is  apparent  from  this  statement  that,  upoo 
the  face  of  the  papers,  the  action  would  be  barred  by  the  stat- 
ute of  limitations,  unless  it  falls  within  some  one  of  the  excep- 
tions provided  for  in  the  statute,  the  only  question  is,  whether 
it  does  come  within  any  one  of  these  exceptions.    The  only  one 


I 


I 


sit  BoBBOWB  t.  Febrch*  [8.  CftroliDa, 

wbleb  It  Is  SQggestad  CoreH  Ibis  CMe  is  that  found  in  Bedion 
121  of  the  Code  of  Pf06edure,  wbioh  reads  as  follows:  "I^ 
when  the  cause  of  action  shall  aocme  against  any  person,  he 
shall  be  out  of  the  state,  snch  action  may  be  oommenced 
within  the  terms  herein  respectiyely  limited  after  the  retani 
of  such  person  into  this  state;  and  if,  after  snch  eause  of  ac- 
tion shall  have  aocmed,  such  person  shall  depart  firom  and 
reside  oat  of  this  state,  or  remain  eontlnnonsly  absent  there- 
from for  the  space  of  one  year  or  more,  the  time  of  bis  absence 
shall  not  be  deemed  or  tftken  as  any  piurt  of  the  time  limiCed 
for  the  comtiienceme&t  of  snch  aetion.*  Inasmnoh  as  it  is  not 
pretended  that  the  defendant^  after  the  accrual  of  plaintiiTs 
cause  of  action,  departed  from  this  state,  it  is  Tsry  clear  that 
the  second  clause  of  the  seotion  just  qtioted  has  no  application, 
and  it  only  remains  to  consider  whether  the  first  clause  ^ 
plies,  and  what  is  its  effect. 

It  being  conceded  that  the  defendant  was  oat  of  the  state 
when  the  cause  of  action  aecruedi  the  inquiry  is  narrowed 
down  to  the  question  whether  the  plaintiff  can  avail  himself 
of  the  privilege  conferred  by  the  latter  part  of  the  first  clause, 
all6wihg  the  action  to  be  brought  within  six  years  (thai  being 
the  period  limited  by  the  code  within  which  an  action  Mice 
this  may  be  brought)  **  after  the  return  of  such  persoii  into 
this  state'*;  and  that  turns  upon  the  construction  pr^er  to  be 
given  to  the  word  **  return ''  as  Used  in  the  section.  On  the 
one  hand,  the  appellant  contends  that  this  word,  as  thers  used, 
should  be  so  construed  as  to  embrace  a  person  who  never  was 
a  resident  cf  this  state  before,  but  for  the  first  time  coomo 
within  its  limits  and  takes  up  his  residence  here;  while  the 
respondent  contends  that  it  must  be  confined  to  persons  wImh 
having  once  resided  here,  have  gone  abroad  for  a  time,  and 
have  come  back  to  the  state.  It  is  very  obvious  that  if  the 
construction  contended  for  by  appellant  can  be  sustaiDed, 
there  was  error  in  the  ruling  below,  as  it  is  conceded  that  th# 
action  was  commenced  within  six  years  after  the  defendsat 
came  into  this  state.  But  on  the  other  hand,  if  the  constn^ 
tion  contended  for  by  respondent  be  the  correct  one,  then  it  ii 
equally  clear  that  there  was  no  error  in  the  ruling  below,  iir 
it  is  not  claimed  that  the  defendant  ever  did  return  to  thii 
state,  in  the  strict  sense  of  that  word. 

While  it  is  true,  so  far  as  we  are  informed,  that  thera  if  ne 
decision  in  this  state  construing  this  particular  section  of  the 
code,  as  no  case  involving  the  question  has  ever  cMie  befcct 
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this  oonrt  fine^  the  adoption  of  the  code,  yet  we  are  not  with* 
out  authority  here  upoa  the  Babject.  In  Uie  case  of  Alexand$r 
T.  Burnet^  6  Bich.  189»  decided  in  1851,  a  mmilar  question  to 
that  now  presented,  involving  the  oenstruction  of  very  similar 
language,  was  considered  by  the  former  court  of  appeals,  and 
it  was  there  held  that  the  provision  of  the  statute  of  Annci 
allowing  a  creditor  to  bring  an  actioa  against  his  debtor,  who 
was  '* beyond  seas*'  (which  it  is  well  settled  means  beyond  the 
limits  of  the  state)  at  the  time  the  cause  of  action  accrued,  at 
any  time  within  a  specified  period  after  his  return  to  the  state, 
applies  as  well  to  foreigners  residing  abroad  as  to  psreons  whoi 
.having  once  resided  here,  had  gone  abroad  and  then  returned 
to  thia  state.  In  that  case,  Evans,  J.,  in  delivering  the  opinion 
ci  the  court,  used  this  language:  ^  It  has  been  argued  that  the 
Statute  of  Anne  has  no  application  to  the  case,  becauae  Alex* 
ander,  being  a  oitisen  of  another  state,  cannot  be  said  to  have 
returned  to  the  state,  and  therefore  the  statute  must  relate 
only  to  the  case  of  citizens  who  are  absent  for  a  time  and 
then  return.  This  may  be  the  literal  import  of  the  words,  but 
where  the  words  of  a  statute  have  received  a  uniform  construe- 
Hon^  it  is  always  safe  to  adhere  to  it.  In  9  Bac.  Abr.,  Bou- 
vier's  ed.,  892,  it  is  said '  the  exceptions  in  the  statutes  of 
James  and  Anne  as  to  persons  beyond  seas  are  not  confined 
to  Englishmen  who  may  occasionally  go  beyond  seas,  but  is 
feneral,  and  extends  to  foreigners  who  are  constantly  resident 
abroad ':  8  Wils.  14&  This  is  clearly  the  English  law,  and 
the  same  construction,  I  believe^  has  been  uniformly  put  on 
th«  same  or  umilar  words  in  most  or  all  the  states.''  The 
same  view  was  manifestly  entertained  by  the  eourt  in  Lavaa^ 
mii$x  V.  Lignies^  1  Strobw  82S,  though  the  preeise  question  here 
presented  was  not  decided  in  that  case. 

In  Bug^  V.  £Mfr,  8  Johns.  268, 8  Am.  Dec*  482,  tlie  same 
coDSirQction  waa  adopted,  and  Kent,  C.  J.,  in  delivering  the 
opinion  of  the  court,  used  these  words:  ^  Whether  the  defieMid* 
ant  be  a  resident  of  this  state,  and  only  absent  tat  a  time,  or 
whether  he  resides  altogether  out  of  the  state,  is  immaterial. 
He  is  equally  within  the  provisa  If  the  cause  ef  aotion  arose 
out  of  the  state,  it  is  suflicient  to  save  the  statale  from  run- 
ning  in  favor  of  the  party  to  be  charged,  until  it  comes  within 
osMP  jurisdiction.  This  haa  been  the  uniform  construction  of 
the  Iinglish  statutes,  which  also  speak  of  the  '  return '  from 
beyond  seas  of  the  party  so  absent.  The  word  *  return '  has 
never  been  construed  to  confine  the  proviso  to  Englishmen 


who  went  abroad  oocasionany.'*  80^  al0O»  tiia  mom  dootriot 
was  declared  in  Fawkr  y.  Huni^  10  Johns.  464,  where  ii  is  Mid: 
'*The  word  *retam^  applies  as  well  to  persons  coming  fiom 
abroad,  where  they  had  residedi  as  to  citizens  of  this  state 
going  abroad  for  a  temporary  purpose,  and  then  returning"; 
and  the  case  of  Ruggl$$  r,  E^eUr^  8  Jolins.  263,  8  Am.  Dea 
482,  is  dted  with  approraL 

While  it  may  be  true  that  differMit  Tiews  have  prevailed  in 
some  of  the  states,  yet  we  prefer  to  adopt  the  eonstruction  of 
our  own  court  of  appeals,  indorsed  by  the  great  name  of  Kent^ 
and  in  conformity  to  the  uniform  construction  given  to  the 
English  statutes  of  similar  import  This,  too,  seems  to  be  in 
conformity  to  the  evident  intention  of  the  legislature,  for  it  is 
manifest  that  the  purpose  was  to  declare  the  limitations  of 
time  within  which  the  doors  of  our  courts  should  be  open  for 
the  enforcement  of  the  several  causes  of  action  mentioned  is 
the  statute,  and  as  the  doors  of  the  court  are  practically  not 
open  for  that  purpose  until  the  person  to  be  charged  comes 
within  the  jurisdiction,  provision  has  been  made  that  the  time 
of  such  limitation  shall  not  commence  to  run  until  the  courts 
are  practically  open  for  the  enforcement  of  a  given  cause  of 
action  against  the  particular  person  sought  to  be  charged 
thereby;  and  the  statute  even  goes  further,  and  providesi  by 
the  second  clause  of  section  121  of  the  oode,  that  '^if^  after 
such  cause  of  action  shall  have  accrued,  such  person  shall  d^ 
part  from  and  reside  out  of  this  state,  or  remain  continooosly 
absent  therefrom  for  the  space  of  one  year  or  more,  the  time 
of  his  absence  shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  such  action.''  This 
shows  that  the  l^slature  intended  that  a  creditor  should  have 
the  fuU  period  of  six  years  in  a  case  like  this,  while  his  debtor 
was  within  reach  of  the  process  of  the  conrti  to  bring  his  ae* 
tion,  except  where  his  temporary  absence  was  tar  a  period  less 
than  one  year.  It  seems  to  us,  therefore^  that  the  eiroiiit 
judge  erred  in  sustaining  the  plea  of  the  statute  of  limitationa 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  be  remanded  tothat  eout 
for  a  new  triaL 

LmiTATiom  or  Aenom— Savuni  Olaubs  ni 
eUuM  in  the  ■tofente  of  limitstiooa  sztends  to 
nervr  rtiidod  la  ifa*  sMo^  m  weU  m  to  oitiaeni 
obMBli  Mi^gkB  V.  Mmkr,  B  Johns.  MSi  S 
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T.  B&idhMfl;  t2K.  J.  L.  ITOt  86  A&  Dee.  106;  WaUnmm  w.  Bfmgm 
IQ^.  €b.,  66  OmuL  664 

lAOTATiomi  ov  Aonom^  "^BaroBir  ve  tbs  ftrAm*— Ae  te  whaik  eon- 
ilttatas  •  *•  retam  to  the  itatei*  witUii  the  meaDiiig  of  the  stetnte  of  luiiit»* 
eee  ooto  to  LmtgdoM  ▼•  ihml^  6t  Aia.  Om^  646|  note  to  Moon  ▼• 
I6AiikDee.7i» 


Cartbb  9.  Olitbb  Oil  Compavt. 

|M  flOimi  CABOUllAt  SU.) 

Ain>  Sbbtaut — ILksraK  mm  Fukhibb  Sin  AmjAHcn»  uro  Knr 
Thbk  ni  RxpAiB. — It  is  the  dnty  of  e  matter  to  farniah  to  hie  Mrrant^ 
lor  the  perf omuuioe  of  the  work  required  of  him,  safe  and  toitable  appU* 
anoea.  auoh  aa  a  reasonable  and  prndent  penon  would  ordinarily  uae  un* 
der  aimilar  dreumstanoe^  and  alao  to  eee  that  the  tane  are  kept  in 
proper  repair;  and  theae  duties  cannot  be  delegated  to  another  ao  aa  to 
relieve  the  master  from  liability  for  injuriea  sustained  \gj  rsaaon  of  a 
failure  to  perform  them  properly. 

NsQLioKNOB  — QuianoH  07,  TO  9M  DiTiBMiiiiD  BT  JvET.  —The  quostieB 
whetiier  or  not  the  testimony  adduced  is  suffiaient  to  prore  negligeaoe 
ia  exclusively  to  be  detormined  by  the  jury. 

KoKSuiT  HOT  Pbopbb  whxbb  thkrb  n  Son  EwTDrnttam  ow  NiouoBircB.  — 
In  an  action  to  reoorer  damagea  for  the  alleged  negligenoe  of  the  da» 
fondant^  it  ia  not  pnyper  to  grant  a  nonanit  where  there  ia  soom  toatimwij 
tending  to  ahow  an  omiaaion  of  du^  on  hia  part. 

OoonviBUTomT  NioLioBiroa — Dmrmnm  ow,  oahiiot  bb  Oqbiidbbbb  vkboi 
lionoB  bob  NoBBin?.  —  In  South  Oarolina,  the  question  of  the  plalntm 
oontributovy  nfl^igaooe  eanaot  be  eonatdered  under  a  motion  im  a  boa* 


ftttTABT  OAf  Bmn  flo  Amomb  nuT  AniXABOBi  FuBBiaemD  Hm  jam 
Savb.  — >  A  aerrant  haa  aright  toasaume^  without  inquiry  or  erawfaatfa^ 
tfcat  the  Mplianeaa  fumiriied  K^tw  are  safe  and  suitoblsb 


Acnov  to  teoofer  damagat.    The  opinion  atatas  the 

JMfam  and  MOUm,  for  the  appeUaiii. 

/•  a  HoikeU^  emUm. 

MoIvsR.  J.  The  plaintiff  bionght  thia  aotfon  to  leoovar 
damagea  for  injuriea  auatained  while  in  the  employment  of  the 
defendant  company,  under  the  allegation  that  the  injuriea  ana* 
tained  reanlted  from  the  negligenoe  of  the  company  in  ftimiah* 
ing  the  plaintiff  with  aafe  and  auitable  applianoea  to  do  the 
work  tor  which  he  waa  employed.  The  teatimony  tenda  to 
•how  that  plaintiff  waa  employed  by  defendant  to  operate  a 
machine  in  their  oU-mill,  called  a  former,  whereby  the  cotton^ 
seed  meal  waa  preaaed  into  cakes;  and  that  the  work  reqaired 
ml  the  plaintiff  had  to  be  done  rapidly  to  prevent  the  meal 
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from  burniDg;  that  the  plaintiff^  standing  at  the  machine,  wai 
supplied  by  other  servants  of  the  defendant  company  with  bags 
or  sacks,  which  plaintiff,  with  the  assistance  of  another,  had  to 
place  in  the  machine;  that  these  bags  or  sacks  were  placed  in 
a  pile  on  the  top  of  the  machine,  and  when  one  was  wanted, 
the  plaintiff  reached  up  and  took  one  off  the  pile,  which  btd 
to  be  done  with  rapidity;  that  it  was  very  necessary  for  the 
safety  of  the  person  operating  the  machine  that  theee  bags  or 
eacks  should  be  free  from  holes  or  rents,  and  therefore  another 
person  was  employed  to  repair  any  torn  sacks;  that  the  dis- 
aster which  gave  rise  to  this  action  probably  resnlted  from 
the  use  of  a  sack  with  a  hole  in  it,  whereby  plaintiff's  finger 
became  entangled  in  it  and  his  hand  was  crashed.  There  wss 
also  some  testimony  tending  to  show  thai  if  the  person  <qperat- 
ing  the  madhine  dlscoyered  any  hole  or  rent  in  the  sack  when 
taken  off  the  pile,  he  would  throw  it  over  his  shonlder,  when 
it  would  be  taken  to  the  person  charged  with  the  duty  of  re- 
pairing the  sacks. 

Upon  the  testimony  thus  briefly  outlined,  his  hooar  Judge 
Wallace  held  that  there  was  an  entire  absence  of  any  testi- 
mony tending  to  show  any  negligence  on  the  part  of  the 
defendant  company,  and  therefore  rendered  a  judgment  of  non- 
euit,  from  which  the  plaintiff  appeals,  upon  the  grounds  set 
out  in  the  record,  which  make  the  single  question  whether 
there  was  such  an  entire  absence  of  testimony  tending  to  show 
negligence  on  the  part  of  the  defendant  as  would  warrant  the 
ip-anting  of  a  nonsuit 

The  rule  is  well  settled,  that  it  is  the  duty  of  the  master  to 
furnish  safe  and  suitable  appliances  for  the  performance  of  the 
work  required  of  the  servant,  and  also  to  see  that  the  same 
are  kept  in  proper  repair,  and  hence,  where  either  of  theee  du- 
ties has  not  been  performed,  there  is  anjomissicm  of  duty  m 
the  part  of  the  master,  which  affords  at  least  prinnafaeU  evi- 
dence of  negligence  on  his  part;  foi^  these  duties  eaanot  bs 
delegated  to  another  so  as  to  relieve  the  masisr  fitmi  liabOitj 
to  another  for  injuries  sustained  by  reason  of  a  fidlore  to  pe^ 
form  them  properly:  OwnUr  ▼.  OranifevilU  Mfg.  (7e^  18  &  GL 
262.    This  general  statement  of  the  rule  ia  not  to  be  eooslmid 
as  implying  that  the  master  is  bound  to  provide  applianeai 
which  shall  prove  to  be  absolutely  safe  under  all  oontingeneis^ 
or  even  such  as  are  of  the  best  and  most  approved  dsseripCioo; 
but,  as  said  in  the  case  cited,  ^*  only  such  as  a  reasonable  and 
prudent  person  would  ordinarily  have  used  under  similar  oi^ 
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eamstances.'^  In  other  words*  the  role  does  not  require  of  {be 
master  the  greatest  oare  poedblei  hot  only  snch  as  pmdenl 
persons  nsnally  exercise  under  similar  circnmstances. 

This  being  the  rule,  the  inquiry  is,  whether  there  was  in  {his 
case  any  evidence  tending  to  show  an  absence  of  such  oare  on 
the  part  of  the  defendant;  not  whether  the  testimony  adduced 
was  sufficient  to  prove  negligence,  as  that  is  a  matter  exoln- 
sively  for  the  jury,  and  we  have  neither  the  power  nor  the  die* 
position  to  consider  that  question.  It  seems  to  us  that  there 
was  some  testimony  tending  to  show  an  omission  of  duty  on 
the  part  of  the  master  in  furnishing  the  plaintiff  with  safe  ap- 
pliances to  do  the  work  required  of  him,  for  there  is  some  tes* 
tamony  tending  to  show  that  the  injury  complained  of  resulted 
from  the  £ftct  that  the  plaintiff  was  furnished  with  a  torn  sack, 
and  also  some  testimony  to  show  that  the  use  of  such  a  sack 
was  dangerous.  It  is  true  that  there  is  also  testimony 
tending  to  show  that  the  defendant  had  employed  another 
person  charged  with  the  special  duty  of  repairing  the  sacks; 
yet  if  it  shall  appear  that  this  duty  was  negligently  performed, 
such  negligence  would  be  imputable  te  the  master  under  the 
mle  above  stated,  which  requires  that  the  master  shall  nofc 
only  provide  safe  and  suitable  applianoes  in  the  first  instanoci 
bat  also  see  that  the  same  are  kept  in  repair,  and  the  delega* 
tion  of  this  duty  to  another  eannot  relieve  the  master  from 
reepoosihility. 

The  circuit  judge  seemed  to  base  his  condusion  upon  the 
fiiot  that  the  testimony  not  only  did  not  tend  to  show  that  the 
defective  sack  which  was  used  was  the  only  one  furnished, 
bat  on  the  contrary,  there  was  evidence  tending  to  show  that 
a  namber  of  other  sacks  were  furnished,  some  of  which  be 
aeramed  were  free  from  any  delect,  and  hence  no  negligence 
ooold  be  imputed  to  defendant  causing  the  injury  complained 
o^  mm  plaintiff  had  bOTii  furnished  with  good  sacks,  and  it  was 
hia  own  act  to  use  one  that  was  defective;  dting  and  relying 
oa  the  case  of  Dam  v.  Columbia  HcS.R.  Co.^  21  8.  C.  98. 
Before  proceeding  to  point  out  the  distinction  between  this 
caae  and  that  of  Davis,  we  may  remark  that  the  view  taken 
by  the  circuit  judge  seems  to  be  based  upon  the  idea  that  Car- 
ter, the  plaintiff,  was  guilty  of  contributory  negligence,  and 
therefore  could  not  maintain  his  action.  It  may  be  that  such 
wae  the  fact,  but  it  is  well  settled,  in  this  state  at  least,  that 
the  question  of  contributory  negligence  eannot  be  considered 
ander  a  motion  for  a  nonsuit 
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Bat  again,  the  role  is,  that  it  is  the  duty  of  the  master,  and 
not  of  the  servant,  to  exercise  dne  care  and  diligence  to  asoer-^ 
tain  whether  the  appliances  furnished  are  safe  and  suitable^ 
and  a  senrant  has  a  right  to  assame,  without  inquiry  or  ex- 
amination, that  the  appliances  furnished  him  are  safe  and 
suitable:  Lature  y.  OraniteviUe  Mfg.  Co.,  18  S.  C.  28L  Of 
course,  if  he  uses  a  machine  or  other  appliance,  knowing  at 
the  time  that  it  is  out  of  repair  to  such  an  extent  as  to  render 
it  unsafe,  then  another  rule  applies,  with  certain  qualificationa 
which  it  is  needless  to  state  here. 

It  does  not  seem  to  us  that  the  case  of  DavU  r.  Columbia  etc. 
R,  R  Co.f  21  S.  C.  93,  relied  upon  by  the  circuit  judge,  applies: 
See  AlUe  y.  South  Carolina  IPy  Co.,  21  8.  C.  667.  In  thai 
case,  the  plaintiff  was  on  top  of  the  train  waving  his  lantern 
as  a  signal  to  an  approaching  train,  when  the  cup  of  his  Ian* 
tern  fell  out.  The  plaintiff,  however,  did  not  then  sustain  the 
injury  complained  of;  but  by  reason  of  the  loss  of  the  cup  of 
his  lantern,  he  had  to  descend  into  the  cab  to  procure  another, 
and  in  returning  to  his  post  on  the  top  of  the  train  was  struck 
by  the  projecting  timbers  of  a  tank,  while  ascending  the  lad- 
der leading  to  the  top  of  the  car.  The  question  whether  there 
was  any  negligence  on  the  part  of  the  company  in  furnishing 
the  plaintiff  with  a  defective  lantern  was  decided  upon  the 
ground  that  there  was  really  no  evidence  that  the  lantern  from 
which  the  cup  dropped  was  defective,  except  the  simple  ex-- 
pression  of  opinion  by  one  of  the  witnesses  that  the  cup  dropped 
out  because  of  a  defect  in  the  lantern.  That  might  very  well 
have  happened  from  some  other  cause  than  a  defect  in  the 
lantern,  and  no  witness  testified  that  he  had  ever  examined 
or  even  seen  the  lantern  in  question. 

It  is  true  that  the  late  chief  justice,  in  delivering  the  opin- 
ion of  the  court,  after  commenting  on  the  feet  that  there  was 
no  evidence  tending  to  show  any  defect  in  the  lantern,  doea 
use  this  language:  ^'  We  find  not  a  word  in  the  testimony  on 
that  subject,  at  least  none  to  the  precise  point  necessary  to 
inculpate  the  defendant,  to  wit,  that  the  deceased  was  using 
a  defective  lantern  because  of  the  fact  that  defendant  had  neg- 
ligently furnished  him  with  such;  on  the  contrary,  it  appears 
that  the  deceased  procured  another  from  the  cab,  which  wo 
suppose  was  safe  and  perfect,  as  there  is  no  testimony  to  the 
contrary.  He  might  have  taken  that  one  at  the  first  That 
he  did  not  was  perhaps  his  own  negligence  rather  than  that 
of  the  company.     We  think  there  was  an  entire  absence  of  all 
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leBtimony  directed  to  the  negligence  of  the  company  as  to  the 
lantern.''  It  is  obvious  that  this  language  wae  not  used  for 
the  purpose  of  li^ying  down  the  doctrine  that  it  was  the  duty 
n(  the  servant  to  examine  the  applianoes  provided  by  the  mas- 
ter for  his  use,  as  that  would  be  inoonaistent  with  the  decision 
in  Lasure's  case,  and  certainly  not  for  the  purpose  of  indicat- 
ing that  the  doctrine  of  contributory  negligence  could  be  con* 
sidered  on  a  motion  for  a  nonsuit^  as  that  would  have  been  in 
conflict  with  numerous  cases  then  recently  decided;  but  it  was 
only  designed  to  show  that  in  addition  to  the  &ct  that  there 
was  no  evidence  to  show  that  the  defendant  company  had  fur- 
nished the  plaintiff  with  a  defective  lantern;  the  evidence,  on 
the  contrary,  tended  to  show  that  safe  and  suitable  lanterns 
had  been  furnished  by  the  company  for  the  use  of  its  servants, 
and  if  there  was  any  fault  at  all,  it  lay  with  the  plaintiff 
rather  than  the  defendant  Besides,  in  this  case,  the  testi- 
mony tended  to  show  that  the  work  required  of  the  plaintiff 
had  to  be  done  so  quickly  as  to  afford  no  time  or  opportunity 
for  him  to  examine  the  sacks  furnished  him,  whereas  it  was 
not  so  in  the  case  of  the  lanterns. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  triaL 

Mastsr  Asro  SsmvANT.  —It  It  a  niMier't  dntf  to  ffvniidi  Irfi  wmiil  wM 
nMooaUy  mi9  and  faitaUo  maohiiwfy,  propoitioiiatt  to  the  daagm  thai 
may  reaaonably  ba  aaiioipatad;  Oarbm  v.  PkenUm  B,  Ck,  ISS  K.  T.  S7S| 
Cfagreau  0.  On  t.  Pakmer,  28  NeK  807;  SL  Louk  4fe.  JTy  Cbi  v.  MeCiai^  80 
Tex.  86;  U.  P.  R.  Co.  r.  Broderki^  80  Hob.  785;  Hwmpkrtff  t.  Kewjwi  ^k. 
B^y  Ob.,  88  W.  Va.  185;  aod  to  nso  daa  earo  in  keoping  tho  laiiM  in  ropaJrt 
NaU  T.  LovMOk  etc  Ity  Oa.,  129  Ind.  9fN>;  and  ho  oannot  oooapo  liability  1^ 
dolegating  the  porformanoo  of  thia  dnty  to  another:  WU  t.  Ifv/Umn  P.  B,  B, 
Cb.,  1  N.  D.  836;  26  Am.  St.  Rep.  621,  and  note.  The  master  need  not  anp- 
p]y  any  partionlar  kind  of  applianoea:  Bokm  r,  Cfhkago  tfe.  JTy  Ob.,  106  Mo. 
429;  uor  maehinery  raitable  for  a  pnrpoae  not  deeigned,  or  which  ooold  not 
have  been  oontomplatod  by  the  master:  Kam^mcm  t.  Jfaltr,  94  QtL  209;  his 
whole  dnty  being  only  to  nse  as  mnoh  ears  in  tho  famishing  of  applianoea  aa 
an  ordinarily  pmdent  man  would  nse  nnder  similar  eironmstanoea:  Oarkim  t. 
Photnix  Bridge  Co,,  132  N.  Y.  273.  The  master's  duty  to  keep  appliances  in 
repair  does  not  reqaire  him  to  do  snob  things  as  are  properly  a  part  of  the 
serraat's  dnty,  aod  incident  to  the  serrioe  required  of  him:  Jmmbige  r.  Irm^ 
Bety  Obi,  47  Minn.  111. 

Krougshcb — QaBVTioir  or  Fact.  — Negligence  is  ordinarily  a  qnestion  of 
fact  for  the  determination  of  the  jury:  Sttmmen  v.  Bergner  B,  Ob.,  148  Pa.  Sl 
114;  24  Am.  St.  Rep.  618;  Deam  t.  WUmingUm  ek.  R.  R.  Oo.^  107  N.  C.  686; 
22  Am.  St  Rep.  902,  and  note;  Bmry  ▼.  Rakigh  etc  R,  R.  Obi,  109  N.  0.  689; 
Foky  V.  Rlvertide  ele.  Cx,  86  Mich.  7;  Andereon  ▼.  North  Padjk  tfe.  Ob.,  11 
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Or.  281;  Bmm  ▼.  £«li  8kar€  «l8.  A  JT.  On,  88  Ifidi.  442;  JMM«"  ▼• 
Parker,  80  Tm.  872.    B«l  il  is  to  «h«  wnrl  to  dotowiM  wlMthv  ttetli 
Miy  eridaaoe  from  whioh  ii«§^ig«BM  «n  bo  infomd:  lali^woMfffa  ▼•  ^iwli^ 
IM  «te.  i^V  Obb,  88  Yi.  888. 

Koxavnv  whiv  iHouiiD  bi  Ritvuik  —  A  nooaait  thonld  Im  nfoatd  tt 
then  is  sny  sabslMitud  evidenoe  prodaosd  by  plaintiff  whieh  should  bs 
wwghsd  snd  ooosidisred  by  tfas  jurys  (ySrim  ▼.  Miiler^  80  Oonn.  214;  28  An. 
8t  Bap.  920,  and  note;  Anderwom  r.  yorth  Paeyk  efe.  Co.,  21  Or.  281;  Jmsi 
r.  Lake  Shore  eie.  R.  A  Ob.,  88  Mioh«  442. 

Maotbk  AMD  SJUiyAiiT.  — As  to  how  to  a  servant  may  rely  npon  tbs  sspe* 
ito  knowledge  of  his  master,  see  Shoriti  t.  8L  Joteph^  104  Ma  114;  84 
8t  Rep.  817,  and  nofee  82(MI23. 

MiontB  AKD  SutTAMT.  — A  serTSttt  has  a  right  to  assnme  that  the 
has  performed  his  duty  with  respeet  to  supplying  safe  and  snitabls  appiiia^ssi 
Moagaek.  JLJLOa.r. £rto%  182 HL  181|  22  Am.  St.  Bep. 618^  aad 
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SvBiiOQATioN  —  Wars AHTT — LiMiTATion — In jwonoir.  —  A  seld  a  lot  sf 
land,  upon  which  there  was  a  jndgment  lien,  to  B^  taking  notes  seearei 
by  a  mortgage  for  the  pnrohaee  price.  When  the  notea  matarcd  they 
and  the  mortgage  were  oanoeled  and  sarrendered  to  B^  who  gavo  te  A  a 
written  nneealed  agreement^  whereby  he  assnmed  the  pnymeat  sf  lUi 
Jndgmonl  Afterwards  B  oonToyed  said  lot^  with  the  nsoal  osvsnsnts 
of  warranty,  to  tmstsos  for  tbo  benefit  sf  his  wife  and  shildran,  in  es»» 
sideration  of  love  and  affection.  These  tmstees  oonveyod  tfeis  lo4k  as 
tbsy  were  dnly  aathorised  to  do^  to  0  for  value,  withont  warranty,  who 
took  without  knowledge  of  the  agreement  between  A  and  B^  bnt  witk 
notioe  of  the  jadgmenl  0  subsequently  ooareyed  the  lot  to  D  wUh 
wamnty.  The  lot  baring  been  loriod  upon,  and  being  about  to  be  eold 
under  the  judgment^  0  paid  the  amount  of  the  judgoMnt.  Afterward^ 
in  a  cause  pending  for  the  settlement  sf  the  ostate  of  B^  who  had  in  the 
mean  time  died  insolrent^  0  filed  a  petition,  wherein  ha  sought  to  reeovur 
the  amount  paid  by  him  in  ezoBoration  of  his  oorona&t  of  wafiunty  t» 
D.  Held:  1.  That  ae  the  payment  of  the  judgment  by  0  w^  not 
to  the  purpose  of  relieving  A,  but  sdoly  in  order  to  perform  Cs 
nant  of  warranty,  C  had  no  right  in  equity  to  be  subrogated  to  tbo  iigbii 
of  A  or  of  the  holder  of  the  judgment;  that  as  the  judgment  was  agaiaut 
A,  and  not  against  B,  who  was  never  liable  to  pay  tiio  amount  thereof  as 
a  judgment^  but  only  liable  by  reason  of  his  agrsement  witli  B^  the  jadff* 
ment  could  in  no  event  be  set  up  ae  a  judgment  sgMnst  the  estate  of  R 
2.  That  the  mortgage  could  not  be  set  up  as  a  mortgage  eomept 
the  property  mortgaged,  but  only,  if  at  all,  ae  of  the  rank  of  the 
notes  which  it  secured;  that  since  these  notes  were  ortingnisbed  ly 
agreement  between  A  and  B^  they  could  not  now  constitute  any 
eanee  of  action  against  B*s  sstate,  and  O  had  no  mmniotisn  with 
equities  that  A  may  have  had  in  the  matter.  8.  That  O  oonld  not 
as  assignee  of  the  covenant  of  warranty  ^■~***^'mi  in  Ito  deed  tons  A  t» 
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BL  mot  oonld  li«  lttT»  say  thlM  againil  th«  Misit  «f  B  m  aastfpiM  •!  Hit 
•oTMiaal  of  WHiWD^  iintitMd  in  tho  dMd  from  B  to  the  irattoto,  for 
toUuiil  «■•  a  TohoilMj  dtod,  md  to  tbo  mootofo  of  domogto  lor  Ifeoooh 
•I  ft  ooivonaDl  of  wairoiilgr  io  tho  oniooAl  of  tbo  pmohaio  monoy  pol<^ 
with  intozoofc  from  tlio  tamo  of  tbo  alioHAtiott,  whoro  aothiag  woo  poid^ 
■othing  ooold  bavo  boon  foooTorod.  4.  Tluit  tbo  ogroemoat  botwoon  A 
and  B^  whoroby  B  ooraoMd  tbo  poymoiit  of  tho  JodgmoA^  wao  for  tbo 
bviofit  of  A  oololy,  oad  0  bod  no  oonnootion  with  it^  and  ooqairod  no 
rigbti  nndor  it.  ft.  That  tbo  pooition  of  0  woo  thai  of  a  pnrohaoor  of 
tool  ootato  nndor  a  qoitoUim  deod  witbont  warranty^  upon  wbioh  thoro 
tootod  tbo  lion  of  a  jadgmoat  of  wbioh  bo  bad  notioo  when  ho  porobaooc^ 
who  romovod  onob  Hen  by  payment  in  order  to  protect  himaelf  against 
OB  notion  for  broach  of  his  oorenant  of  warranty  in  hii  deod  to  his  rondoo, 
and  that  ho  bad  tboreforo  no  oanso  of  notion  against  tho  estate  of  R  t. 
That  OTon  if  C  oonld  boTO  oonnootod  himself  with  tbo  agreement  between 
A  and  B^  an  action  npon  the  promise  of  B  was  barred  in  six  yoar%  wbioh 
period  bad  olapeed  long  before  the  petition  in  this  case  was  filed.  7* 
That  the  order  calling  in  the  ereditors  of  B  and  enjoining  snits  at  law 
did  not  proTont  tbo  mnning  of  tbo  statnte  of  limitations  against  '■'^'nT 
that  aboold  havo  boonproBonted  as  olaims  against  his  estate. 


Pcnnoir  to  be  allowed  to  establish  a  claim  against  an 
tate.  The  following  is  the  decree  of  the  circuit  judge,  referred 
to  in  the  opinion:  **  The  cause  entitled  J.  J.  McLure,  admin* 
istrator  of  M.  A.  Melton,  and  others,  was  instituted  by  the  ad- 
ministrator of  Oeorge  W.  Melton,  to  facilitate  the  settlement 
cf  the  estate  of  O.  W.  Melton,  which  was  insolvent  Creditors 
•f  the  estate  were  enjoined  from  proceeding  against  it,  saTO 
through  that  action,  and  were  required  to  establish  their  de- 
mands in  it  W.  Holmes  Hardin  claims  to  be  a  creditor  of 
the  estate,  and  seeks  by  this  petition  to  be  allowed  to  establish 
bis  demand.  The  facts  upon  which  petitioner  supports  his 
demand  are  as  follows:  On  the  25th  of  NoYcmber,  1867,  0.  D. 
Melton  sold  and  conveyed  to  O.  W.  Melton  a  dwelling-house 
Mid  land  adjacent  for  a  large  sum  of  money.  Notes  were  exe- 
ented  by  G.  W.  Melton  to  C.  D.  Melton  for  the  purchase  price, 
and  these  notes  secured  by  a  mortgage  of  the  premises.  When 
the  note  which  had  the  longest  time  to  run  matured,  C.  D.  and 
O.  W.  Melton  had  a  settlement  on  the  26th  of  November,  1871. 
It  was  agreed  that  G.  W.  Melton  should  assume  the  payment 
ct  several  judgments  which  had  been  obtained  against  C.  D. 
MdtoQ  prior  to  the  conveyance  of  the  house  and  land  to  O.  W. 
Melton,  and  which  were  liens  upon  the  property,  and  which 
in  the  aggregate  were  about  equal  in  amount  to  the  aggregate 
0iim  due  upon  G.  W.  Melton's  notes.  Upon  this  understand- 
ing, the  notes  and  mortgage  of  G.  W.  Melton  were  canceled 
given  up  to  him.    G.  W.  Melton,  in  pursuance  of  this 
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agreement,  paid  all  the  jndgments  Which  werelienB  upon  tht 
landy  save  one  known  as  the  Wright  jadgment    That  jndg- 
meat,  at  the  time  the  others  were  paid,  was  in  litigatioD,  its 
validity  as  a  lien  being  in  controversy.    Its  validity  as  a  lien 
was  finally  established.    It  was  obtained  on  the  15ih  of  No- 
vember, 1867.    In  the  mean  time  the  hoose  and  land  had 
been  conveyed  by  G.  W.  Melton  to  trustees,  with  warranty,  in 
trust  for  his  wife  and  children.    O.  W.  Melton  died  insolventi 
and  had  not  paid  the  Wright  judgment    The  trustees  whs 
had  the  title  to  the  property  asked  and  obtained  leave  of  ths 
court  to  sell  it,  with  a  view  of  making  »  more  advantageoiis 
investment  for  the  cesiuis  que  truU.    At  the  sale  thus  ordered, 
the  petitioner  here,  W.  Holmes  Hardin,  became  the  purchaser 
for  the  sum  of  five  thousand  dollars.    In  a  little  more  than  * 
year  after  his  purchase  he  sold  to  another  for  the  sum  of  six 
thousand  dollars.    All  this  while  the  Wright  judgment  was 
in  litigation,  and  as  before  said,  its  validity  and  as  a  lien  upon 
this  house  and  land  was  finally  established.    All  the  time  of 
these  transfers  this  judgment  had  been  of  record  in  the  regis- 
ter's office  of  Chester  County,  and  upon  the  final  determination 
of  the  contest  as  to  it^  W.  Holmes  Hardin's  vendee,  James  G. 
Hardin  (who  had  it  under  a  warranty  deed  firom  W.  Holmes 
Hardin),  was  in  possession.    After  further  litigation,  which 
need  not  be  set  out  here,  the  Wright  judgment  was  levied 
upon  the  house  and  land.    W.  Holmes  Hardin  was  ii 
by  his  vendee  that  he  rested  upon  his  warranty,  and  becai 
there  was  no  further  ground  of  resistance,  W.  Holmes  Hardin 
paid  to  the  sheriff  of  Chester  County  the  amount,  principal, 
interest,  and  costs,  of  the  Wright  judgment,  and  thus  made 
good  his  warranty  to  James  C.  Hardin.    W.  Holmes  Haidin 
claims,  upon  this  state  of  facts,  that  he  is  a  creditor  of  the  e^ 
tate  of  G.  W.  Melton,  and  that  he  should  be  allowed  to  set  np 
both  the  mortgage  of  O.  W.  Melton  to  G.  D.  Melton,  and  the 
Wright  judgment  which  he  has  paid.    The  force  of  the  morl^ 
gage  of  G.  W.  Melton  to  C.  D.  Melton  related  only  to  the  house 
and  land  upon  which  it  was  a  lien.    To  restore  to  it  now  all 
the  force  it  ever  had  would  not  aid  petitioner  in  the  edUeetion 
of  a  claim  against  G.  W.  Melton's  estate,  for  it  would  not  ooo* 
stitute  a  lien  upon  any  property  of  that  estate.    The  same 
may  be  said  of  the  Wright  judgment    That  was  »  judgment 
against  C.  D.  Melton,  obtained  in  a  proceeding  to  which  0.  W. 
Melton  was  not  a  party.    The  doctrine  of  subrogatioQ  caonol 
impart  new  and  enlarged  scope  to  instruments,  but  only 
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real  extinguidiment  in  support  of  an  equity.  It  Is  the  rele* 
gation  to  another's  right,  nor  is  the  right  enlarged  by  the 
transfer.  If,  therefore,  the  mortgage  and  judgment  were  both 
restored  to  their  original  vigor,  they  could  have  no  relation  to 
the  estate  of  G.  W.  Melton.  G.  W.  Melton  promised  to  pay 
the  Wright  judgment,  and  reserved  money  due  C.  D.  Melton 
with  which  to  do  so.  This  promise  did  not  make  him  liable 
on  the  judgment  The  ground  of  his  liability  was  his  prom* 
ise.  This  promise  was  made  in  November,  1871,  and  of 
coarse  has  been  long  since  barred  by  the  statute  of  limita- 
tiona  It  is  therefore  ordered  that  the  prayer  of  the  petitioner 
be  denied.** 

And  the  following  are  the  appellant's  exceptions,  referred  to 
in  the  opinion:  — 

^  1.  Because  his  honor  erred  in  holding  that  the  petitioner 
had  no  right  to  prove  the  amount  paid  by  him  in  satisfaction  of 
the  Wright  judgment  against  the  estate  of  George  W.  Melton, 
when  the  petitioner  was  the  assignee  of  the  covenant  of 
warranty  of  George  W.  Melton  against  encumbrances  and  for 
quiet  enjoyment,  and  said  covenant  was  broken  by  the  levy 
of  the  execution  issued  on  said  judgment  on  the  Cheater  prop* 
erty,  and  the  payment  of  the  same  by  the  petitioner,  and  he 
was  entitled  to  prove  the  same  according  to  the  rank  of  his 
■aid  debt  under  the  statute. 

^  2.  Because  the  case  of  /.  /.  MeLure^  adminUtratar^  r.  M.  A. 
Melton  and  othen^  being  still  before  the  referee,  the  fund  still 
in  court  arising  from  the  sale  of  the  real  estate  of  the  intestate, 
the  administrator  not  having  accounted  for  his  administration, 
and  there  being  a  large  sum  of  money  in  his  hands  undis- 
tributed, it  was  error  in  his  honor  not  to  allow  the  petitioner  to 
prove  in  this  action  the  breach  of  the  covenant  of  warranty  of 
George  W.  Melton,  of  which  the  petitioner  was  the  assignee, 
mnd  his  payment  of  the  Wright  judgment  as  a  debt  against 
the  estate  of  the  said  G.  W.  Melton. 

^  8.  Because  his  honor  erred  in  not  holding  that  when  W. 
Holmes  Hardin  paid  the  Wright  judgment,  he  was  entitled  to 
be  subrogated  to  all  the  rights  which  the  estate  of  C.  D.  Mel« 
ton  had  in  the  agreement  between  C.  D.  and  G.  W.  Melton  of 
Norember.  26, 1871,  and  through  that  instrument  to  prove  it 
as  a  judgment  debt  against  the  estate  of  George  W.  Melton. 

**4.  Because  when  W.  Holmes  Hardin  paid  the  Wright 
judgment,  he  paid  the  unpaid  part  of  the  purchase-money  of 
the  Chester  real  estate  on  which  C.  D.  Melton  held  a  mortgage 
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of  Q.  W.  Melton,  and  Hardin  is  entitled  to  be  subrogated  to  all 
the  rights  of  the  former  in  said  mortgage,  and  has  a  right  to 
have  it  kept  alive  for  his  benefit,  so  that  he  may  pzovo  it 
against  the  estate  of  George  W.  Melton  as  a  mortage  debl| 
and  his  honor  erred  in  not  so  finding. 

'*6.  That  his  honor  erred  in  holding  that  the  petitioner'a 
claim  was  in  any  sense  barred  by  the  statute  of  limitations." 

S.  P.  Hamilton^  for  the  appellant 

Giles  J.  Patter$on  and  0.  TP.  8.  Hart^  contra. 

McIvEB,  J.  The  principal  case  in  which  the  petition  of 
appellant  has  been  filed  was  an  action  brought  by  the  plain- 
tiff, as  administrator  of  George  W.  Melton,  deceased,  against 
bis  heirs  and  creditors*  to  marshal  the  assets  of  the  estate  of 
said  George  W.  Melton,  which  is  insolvent,  and  it  was  com* 
menced  on  the  17th  of  July,  1877.  On  the  24th  of  August, 
1877,  an  order  was  passed  in  said  case  enjoining  all  creditors 
of  George  W.  Melton  '*from  suing  on  said  claims,  or  proeecut» 
ing  thoir  actions  at  law  thereon  against  said  administrator, 
until  the  further  order  of  this  court"  On  the  18th  of  Octo- 
ber, 1877,  another  order  was  passed,  whereby,  amongst  other 
things,  all  creditors  were  required  to  prove  their  demands  be* 
fore  the  clerk,  on  or  before  the  15th  of  January,  1878;  and  on 
the  14th  of  November,  1881,  A.  G.  Brice  was  substituted  as 
referee  in  place  of  the  clerk,  who,  after  holding  several  refer-^ 
ences,  made  his  report  on  the  1st  of  February,  1884,  aeoer* 
taining  the  debts  proved,  and  classifying  them  according  to 
their  legal  priorities.  To  this  report  some  of  the  creditors 
filed  exceptions  to  the  classification  adopted  by  the  referee^ 
and  his  report,  with  the  exceptions  thereto,  came  before  his 
honor  Judge  Wallace,  who,  on  the  20th  of  May,  1886,  rendered 
judgment  sustaining  the  exceptions,  but  in  all  other  respeeta 
confirming  the  report  of  the  referee.  From  that  judgment 
some  of  the  mortgage  creditors  appealed,  and  on  the  22d  of 
April,  1886,  the  supreme  court  rendered  judgment  afl&rming 
the  judgment  of  Judge  Wallace:  MeLure  ▼.  MdUm^  24  S.  C. 
659;  58  Am.  Rep.  272.  The  case  was  then  carried,  by  writ  of 
error,  to  the  supreme  court  of  the  United  States,  where  the 
writ  of  error  was  dismissed:  Hopkins  v.  MeLmrs^  188  U.  8. 
880.  And  the  mandate  from  that  oourt^  together  with  the 
fimittitur  from  the  supreme  court  of  this  stale^  was  filed  ii^ 
the  circuit  court  on  the  4th  of  Junei  1890L 
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In  t1)e  mean  time  tlie  real  eetate  of  the  said  George  W.  Mel- 
ton had  been  scdd,  and  a  considerable  portion  of  the  proceeds 
of  such  sale  remain  in  the  hands  of  the  clerk;  and  it  is  con* 
ceded  that  there  are  assets  yet  in  the  hands  of  the  adminia> 
trator,  who  has  not  jret  (bnnally  accomited.  On  the  2Gth  of 
June,  1890,  the  appellant  filed  his  petition  in  the  canse,  pray- 
ing for  leave  to  come  in  and  prove  his  alleged  claim  against 
the  estate  of  George  W.  Melton.  His  claim  is  based  upon  the 
following  allegations  contained  in  his  petition:  That  Mrs. 
Wright,  on  the  15th  of  November,  1867,  recovered  a  judgment 
against  C.  D.  Melton,  which  became  a  lien  on  certain  real  es* 
tate  in  and  adjoining  the  town  of  Chester;  that  on  the  25th  of 
November,  1867,  C.  D.  Melton  conveyed  said  real  estate  to  his 
brother,  George  W.  Melton,  with  general  warranty,  and  re- 
ceived from  his  brother  four  notes  nnder  seal,  bearing  that 
date,  and  secnred  by  a  mortgage  of  the  premises;  that  when 
the  last  of  these  notes  became  payable,  to  wit,  on  the  26th  of 
November,  1871,  an  agreement  in  writing,  not  under  seal,  was 
entered  into  by  the  Melton  brothers,  whereby  George  W.  Mel« 
ton  assumed  the  payment  of  certain  specified  judgments, 
including  that  in  favor  of  Mrs.  Wright,  which  had  been  pre- 
viously obtained  against  C.  D.  Melton,  and  were  liens  upon 
said  real  estate,  and  thereupon  the  said  0.  D.  Melton  canceled 
and  surrendered  the  said  four  notes,  together  with  the  mor^ 
gage  to  secure  the  payment  of  the  same,  to  the  said  George  W. 
Melton,  but  the  record  of  said  mortgage  still  remains  uncan- 
celed; that  thereafter,  to  wit,  in  August,  1875,  the  said  George 
W.  Melton  conveyed  the  said  real  estate,  with  the  usual  cov^ 
nants  of  warranty,  to  certain  trustees,  for  the  benefit  of  his 
wife  and  children;  that  in  January,  1880,  the  said  trustees, 
being  duly  authorized  so  to  do,  sold  and  conveyed  the  said 
real  estate  to  the  appellant,  who  bonght  in  entire  ignorance 
of  the  agreement  above  mentioned  between  the  Melton 
brothers;  that  in  April,  1881,  the  said  appellant  sold  and 
oonveyed  the  said  real  estate  to  James  0.  Hardin,  with  the 
usual  covenants  of  warranty;  that  on  the  18th  of  July,  1886, 
the  Wright  judgment,  which  had  not  been  paid  by  George 
W.  Melton  in  his  lifetime,  or  by  any  one  since  his  death, 
was  levied  upon  the  real  estate  in  the  possession  of  James 
CL  Hardin,  and  the  appellant,  in  exoneration  of  his  cove* 
nant  of  warranty,  having  no  defense  to  an  action  thereon, 
paid  up  the  Wright  judgment;  wherefore  the  appellant  claima 
that  bj  tlie  payment  of  said  judgment  he  became  the  assignee 
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-of  the  coyenant  of  warranty  in  the  deed  of  Gkorge  W.  Mdkm 
to  the  said  trustees;  and  that  having  been  oompelled  to  paj 
the  Wright  judgment,  which  George  W.  Melton  had  1lnde^ 
taken  to  pay  by  his  agreement  of  the  25th  of  November,  1871| 
the  appellant  stands  as  a  surety  to  Oeorge  W.  Melton's  estate^ 
'^and  is  entitled  to  set  up  said  judgment  in  equity  in  his  own 
favor  in  the  marshaling  of  the  assets  of  the  estate  of  the  in- 
testnte."  Again,  appellant  claims  that  by  the  payment  of  the 
Wright  judgment,  he  in  effect  paid  the  balance  of  the  par» 
•chase-money  due  by  Qeorge  W.  Melton  for  the  said  real  es> 
tate  over  which  G.  D.  Melton  held  a  mortgage,  and  appellant 
**  is  entitled  to  have  the  benefit  of  said  mortgage  at  against 
the  estate  of  George  W.  Melton,  and  to  have  leave  to  set  it  up 
as  a  mortgage  debt  against  his  estate,  and  to  be  subrogated  to 
all  the  rights  of  the  estate  of  G.  D.  Melton  in  said  mortgage.* 

To  this  petition  the  creditors  of  George  W.  Melton,  who  have 
heretofore  established  their  claims,  filed  an  answer,  admitting 
all  of  the  allegations  of  the  petition,  except  the  following,  whieh 
they  deny:  That  appellant  has  become  a  creditor  of  theeetafte 
of  George  W.  Melton;  that  appellant  bought  the  real  estate 
"  in  entire  ignorance  of  the  agreement ''  set  forth  in  the  peti- 
tion; that  petitioner  had  no  defense  to  an  action  on  the  covw* 
nant  of  warranty  contained  in  his  deed  to  James  G.  Hardin; 
and  that  appellant,  by  the  payment  of  the  Wright  judgment 
became  an  assignee  of  the  covenant  of  warranty  in  the  deed 
from  George  W.  Melton  to  the  trustees.  They  alao  plead  the 
etatute  of  limitations. 

It  is  conceded  that  the  deed  from  Geoi^  W.  Melton  to  the 
trustees  was  a  voluntary  deed,  based  upon  the  eondderation 
of  natural  love  and  afl*ection  only;  and  we  presume  that  the 
deed  from  the  trustees  to  the  appellant  contained  no  warranty. 
The  testimony  adduced  on  the  part  of  the  appellant  was  thai 
of  Major  Hamilton,  who  stated  that  he  was  the  attorney  of 
George  W.  Melton,  and  as  such  drew  the  deed  to  the  trustees^ 
as  well  as  the  proceedings  under  which  the  trustees  obtained 
leave  to  sell,  and  conducted  the  sale  made  by  them  to  appdlanl^ 
and  that  at  that  time  the  Wright  judgment  was  BuiqK)0ed  by 
all  parties  to  be  no  judgment  and  no  lien  upon  the  property 
sold,  and  that  the  agreement  between  the  Melton  Imthers,  of 
the  25th  of  November,  1871,  was  not  known  to  witness  or  any 
one  engaged  in  the  case  until  it  was  produced  in  evidence  by 
W.  A.  Clark  in  1884.  G.  W.  S.  Hart,  Esq.,  a  witness  examined 
for  respondents,  testified  that  he  with  his  partner  were  tlM 
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attorneys  of  Mrs.  Wright,  and  they  first  learned  that  George 
W.  Melton  had  assumed  the  payment  of  the  Wright  judgment 
some  time  in  the  latter  part  of  1881  or  early  part  of  1882f 
—prior  to  Jnly,  1882;  but  the  appellant,  it  is  admitted,  had 
no  personal  knowledge  of  such  assumption  at  the  time  he  pur- 
ehased.  It  appears  from  the  statements  made  in  the  case  that 
C  D«  Helton  died  in  Decemher,  1875,  and  Qeorge  W.  Melton 
in  July,  1876,  both  being  insolyent 

The  case  was  heard  by  his  honor  Judge  Wallace,  who  ren* 
dered  judgment  dismissing  the  petition,  and  from  his  judg- 
ment the  petitioner  appeals  upon  the  several  grounds  set  out 
in  the  record.  Inasmuch  as  the  decree  of  the  circuit  judge, 
together  with  appellant's. exceptions  thereto,  should  be  incor- 
porated in  the  report  of  the  case,  it  is  unnecessary  for  us  to 
state  them  particularly  here. 

The  fundamental  inquiry  in  the  case  is,  whether  the  appel- 
lant has  any  such  claim  against  the  estate  of  Oeorge  W.  Mel« 
ton  as  entitled  him  to  the  aid  of  the  court  in  enforcing  it 
Wr.aiever  claim  he  may  haye  is  unquestionably  based  upon 
the  fact  that  he  has  paid  the  Wright  judgment,  the  payment 
of  which  was  assumed  by  Gtoorge  W.  Melton  by  the  agreement 
of  25th  of  November,  1871;  but  as  such  payment  was  not 
made  for  the  purpose  of  relieving  the  estate  of  C.  D.  Melton, 
but  solely  for  the  purpose  of  relieving  the  property  from  the  lien 
of  said  judgment^  which  the  appellant  had  bought  with  notice 
of  the  judgment  and  conveyed  with  warranty  to  another,  in 
order  to  perform  his  covenant  warranty,  it  is  difficult  for  us  to 
understand  what  equity  he  has  to  be  subrogated  to  the  rights 
which  the  holder  of  that  judgment,  or  to  the  rights  which  C. 
D.  Melton's  estate,  may  have  had  against  the  estate  of  George 
W.  Melton.  There  was  no  privity  whatsoever  between  the 
appellant  and  C.  D.  Melton.  He  was  not  a  surety  of  C.  D. 
Melton,  and  in  no  way  bound  to  pay  said  judgment  for  him. 
Indeed,  practically,  he  paid  no  debt  for  which  the  estate  of 
C  D.  Melton  was  in  equity  and  good  conscience  liable;  for 
Ihough  such  estate  was  legally  liable  to  pay  such  judgment^ 
yet  in  equity  and  good  conscience  it  was  really  payable  out  of 
the  property  which  the  appellant  saw  fit  to  buy,  with  notice 
that  it  was  subject  to  such  lien.  But  in  addition  to  this,  as 
the  circuit  judge  well  says,  the  judgment  was  against  G.  D. 
Melton,  and  not  against  George  W.  Melton,  who  was  never  lia- 
ble to  pay  the  amount  thereof  as  a  judgment,  but  only  liable  by 
reason  of  his  agreement  of  the  25th  of  November,  1871,  which 
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WM  a  mwt  simple  contract  obligation^  and  hence  we  do  not 
■ee  how  it  is  poBsible,  nnder  any  view  of  the  oaeoi  for  the 
Wright  judgment  to  be  set  iqi  ae  a  judgment  against  the  estate 
ef  Qeorge  W.  Melton. 

As  to  appellant's  claim  to  set  up  the  mortgage  originally 
given  by  George  W.  Melton  to  G.  D.  Melton  to  seouxe  tbe  pay- 
ment  of  the  puroha8»*mon6y  of  the  Chester  property,  the  same 
remark  as  that  just  made  in  reference  to  the  Wright  judgment 
may  be  made.  That  mortgage  never  was  a  lien  on  anything 
but  the  Chester  property,  and  did  not  cover  any  other  portion 
of  the  property  belonging  to  the  estate  of  George  W.  Melton^ 
and  hence  it  could  not  be  proved  as  a  mortgage  debt.againsi 
the  estate  of  George  W.  Melton,  under  the  principle  decided 
in  McLure  v.  Melton,  24  8.  G.  559;  58  Am.  Rep.  272;  but  if 
set  up  at  all,  it  must  take  the  same  rank  as  the  debt  which  it 
was  given  to  secure,  to  wit,  that  of  a  sealed  note.  It  is  necee* 
sary,  therefore,  to  inquire  whether  the  appellant  can  set  op 
the  sealed  notes  as  a  claim  of  that  rank  against  the  estate 
of  George  W.  Melton.  These  notes  were  extinguished  by  th^ 
arrangement  between  the  Melton  brothers  of  the  25th  of  No- 
vember, 1871,  when  they  were  canceled  and  surrendered  te 
George  W.  Melton,  and  they  cannot  now  constitute  any  legal 
cause  of  action  against  the  estate  of  George  W.  Melton,  and 
whatever  equities  C.  D.  Melton  or  his  estate  may  have  had,  aa 
intimated  in  the  case  of  Hardin  v.  Clark,  82  S.  0. 485, 486,  th* 
appellant  has  no  connection  with,  so  far  as  we  can  see. 

He  cannot  claim  as  aPFignee  of  the  covenant  of  warranty 
contained  in  the  deed  from  C.  D.  Melton  to  George  W.  Meltm^ 
as  was  held  in  the  case  just  cited,  and  we  do  not  see  what 
claim  he  oould  have  against  the  estate  of  George  W.  MeltoQ 
as  assignee  of  the  covenant  of  warranty  contained  in  the  deed 
from  George  W.  Melton  to  the  trustees;  for  that  being  a  volan- 
tary  deed,  and  the  measure  of  damages  for  breach  of  a  cove- 
nant of  warranty  being  fixed  by  statute  at  the  amount  of  tli» 
purchase-money  paid,  with  interest  from  the  time  of  the  alien- 
ation, where  there  was  nothing  paid,  nothing  could  have  been 
recovered.  If  the  trustees  had  been  evicted,  they  certainly 
eould  have  recovered  nothing  from  the  estate  of  George  W. 
Melton  for  the  breach  of  the  covenant  of  warranty  o<mtainad 
in  the  voluntary  deed  nnder  which  they  held;  and  the  appalp 
lant,  as  their  assignee,  could  have  no  higher  righto  than  Ua 
assignors. 

I^  therefore,  the  appellant  has  any  olaim  at  all  open  iha 
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«rtate  of  George  W.  Malfam,  it  most  arise  ftooi  tbe  tgreement 
of  the  25th  of  Norember,  1871,  whereby  Gtoorge  W.  Melton  aa» 
eumed  the  payment  of  V«i  Wright  judgment  Bat  how  oan 
the  appellant  eonneot  himeelf  with  that  agreement?  That 
was  made  for  the  benefit  of  G.  D.  Melton,  and  poBsibly  might 
have  inured  to  the  benefit  of  the  holder  of  the  Wright  judg- 
ment, but  appellant  is  neither  the  assignee  of  C.  D.  Melton  nor 
<tf  the  holder  of  the  Wright  judgment  It  seems  to  us  that  the 
true  position  of  the  appellant  is  that  of  a  purchaser  of  real 
-estate  under  a  quitclaim  deed,  without  warranty,  upon  which 
there  rested  the  lien  of  a  judgment,  of  whioh  he  had  not  only 
-constructive  notice  unquestionably,  arising  from  the  record, 
which  would  have  been  sufficient,  but  also,  aa  it  would  seem, 
actual  notice  (if  we  are  at  liberty  to  refer  to  the  decision  in 
Hardin  v.  Clark,  82  8.  C.  486,  offered  in  evidence  in  this  case), 
at  the  time  he  purchased,  and  has  seen  fit  to  remove  such  lien 
by  payment  in  order  to  protect  himself  against  an  action  for 
i^reach  of  his  covenant  of  warranty  in  his  deed  to  his  vendee. 
If  this  be  so,  then  it  is  plain  that  lie  has  no  cause  of  action 
jigainst  the  estate  of  George  W.  Melton;  for  if  sc^  then  in  every 
•case  where  a  person  who  sells  real  estate  covered  by  a  judg- 
ment or  oUier  lien,  of  which  his  yendee  has  notice,  and  con- 
veys tlie  same  without  warranty,  the  vendor  would  be  liable 
Ibr  any  amount  whioh  the  vendee  might  be  called  upon  to  pay 
4or  the  purpose  of  removing  such  lien;  and  this  could  hardly 
b9  pretended,  as  it  would  destroy  all  distinctions  betweea 
a  quitclaim  deed  and  a  warranty  deed.  The  iisct  that  the 
vendor  may  have  assumed  the  payment  of  tueli  lien  by  a  con- 
tract with  a  third  person,  with  whom  the  vendee  has  not  been 
able  to  eonneot  himself^  cannot  alter  the  case,  as  such  third 
person  might  at  any  time  he  saw  fit  release  the  vendor  from  the 
performance  of  such  contract  But  even  if  appellant  could  con- 
oiect  himself  with  the  agreement  of  the  25th  of  November,  1871, 
that  would  create  a  simple  contrast  obligation,  which  oould 
not  be  enforced  by  action  after  the  lapse  of  six  years,  —  not 
four,  as  contended  by  one  of  the  counsel  for  respondents,  as  the 
change  in  the  statutory  period  was  effected  by  the  code  which 
was  adopted  the  1st  of  March,  1870,  and  not  by  the  Revised 
Statutes  of  1872.  So  that  it  is  clear  that  G.  D.  Melton  or  his 
administrator  would  have  been  barred  of  their  action  on  such 
furomise  long  before  the  petition  in  this  case  was  filed,  unless 
|Motectod  by  the  order  of  injunction,  and  the  appellant,  who 
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certainly  could  not  claim  any  higher  riglita,  would  be  In  lika 
condition. 

We  mnst  consider,  then,  the  effect  of  the  order  of  injunction 
which  was  granted  before  the  expiration  of  the  six  years.  It 
will  be  observed  that  this  order  only  restrained  creditors  from 
prosecuting  their  actions  at  law,  and  did  not  prevent  them 
from  coming  in  and  proving  their  demands  in  the  oasa  in 
which  the  order  of  injunction  was  granted.  On  the  contrary^ 
they  were  called  upon  to  do  so  by  a  time  fixed  for  that  pur- 
pose, — the  15th  of  January,  1878.  But  the  appellant  not  only 
failed  to  come  in  within  six  years  from  that  date  and  present 
his  demand,  but  he  Cidled  to  do  so  within  six  years  from  the 
filing  of  the  report  on  claims, —  the  let  of  February,  1884.  So 
that  even  if  appellant  ever  had  any  claim  against  the  estate  of 
George  W,  Melton,  growing  out  of  his  promise  to  0.  D.  Melton 
to  pay  the  Wright  judgment,  it  was  barred  by  the  statute  be- 
fore he  filed  his  petition  or  presented  his  claim,  which,  accord- 
ing  to  what  was  held  in  Wamn  v.  Raymond^  17  8.  G.  208, 
204,  must  be  regarded  as  the  time  when  he  commenced  hia 
action.  The  fact  that  the  appellant  filed  his  petition,  com- 
menced his  action,  within  six  years  after  he  paid  the  judgment 
cannot  affect  the  question;  for  without  considering  the  quea* 
tion  whether  he  could  have  brought  his  action  before  making 
such  payment,  it  is  sufficient  to  say  that  he  can  claim  no  higher 
rights  than  C.  D.  Melton,  and  certainly  he  and  his  administra* 
tor  were  barred  long  before  the  appellant  instituted  this  pio- 
ceeding. 

The  judgment  of  this  oourt  is,  that  the  judgment  of  the  dr* 
cuit  court  be  affirmed.  

SvBROOATioH,  Doanm  cr.  — Tto  Justify  the  appliofttioii  of  Um  dootrfiM  of 
subrogation,  ono  moat  have  paid  a  debt  duo  to  a  third  porooiit  '<v  tho  paj- 
moot  of  which  another  waa  primarily  liable^  and  the  perM»  paying  the  deba 
must,  in  doing  ao^  have  aoted  nnder  the  eompnlnon  of  M«ing  himself  frn^ 
loei,  and  not  aea  mere  vdnnteer:  Regam  v.  New  Fork  de»  R.  S,  Ob.,  SO  Cooa. 
12i;  25  Am.  St  Rep.  SOS,  and  note;  OatyenUr  v.  MhUer,  72  Tez.  870;  Aliv 
Orieam  NaL  Bank  v.  Bk»g^  OoUon  etc  OOk,  4Z  hk,  Ann.  814.  In  BMmU  ▼• 
Oropseyt  29  Nah.  679,  where  realty  waa  porohaaed  by  two  pereone  aa  oo-ten* 
ants,  one  of  whom  afterwards  sold  his  interest  to  the. other,  the  vendee  agrsa 
ing  to  pay  the  balance  of  the  original  pnrehase  prioe,  and  snoh  vendee  sobsa* 
qaently  conveyed  to  another  party  under  a  similar  agreement^  it  was  deeidad 
that  the  last  ▼endee,  by  discharging  the  balanoe  of  sneh  pordiise  moe^, 
was  not  entitled  to  be  subrogated  to  the  lien  of  the  first  vendor  so  aa  to  pf«» 
vent  a  lien  from  attaching  in  favor  of  the  tenant  who  oonveyed  la  his  eo» 
tenant    la  Kew  7ork  it  has  been  decided  that  the  right  of  sabrogatMi  i» 
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founded  apon  equitable  groaiid%  and  eapable  ef  btlsf  ■wrttl  hj  «••  wli» 
has  no  abaolnte  intereil  in  Ihe  property^  \m%  who  naj  beoooM  the  owner 
thereof  and  paye  the  debt  to  eave  himeelf  from  a  loeet  Pmm  ▼•  Mgam^  181 
N.  7.  262. 

CovxN  ANT  ov  Wabbahtt  —  Damaom  fOR  Bkbaob.  —  As  to  whal  damaget 
may  be  reoofered  by  a  remote  vendee  for  a  breaoh  of  a  eoTenaat  of  warranty 
of  title,  gee  Bmob  v.  BUui,  68  Misa.  161,  24  Am.  St.  Bep.  20^  and  note 
868,  in  which  the  Sooth  OMolina  rule  ii  mentioned* 

LmiTATXOHa  ov  Aomnm.  —  The  general  rule  ie,  that  when  the  atatnte  of 
Umitationa  baa  onoe  oommenoed  to  mn^  no  enbeoquent  disability  can  cheok 
or  impede  it:  Do^k  ▼.  Wade^  2S 1**  90;  11  Am.  St.  Bep.  SH  Mkd  note;  on* 
lets  eneh  enbeeqnent  di»biUty  growa  oat  of  aome  poaitive  etatntory  enao^ 
meat:  Kote  to  Jfoom  t.  Amutrwng,  16  Am.  De&  78;  note  to  MUUt  ▼•  8%rU^ 
66  Am.  De&  601,  602^  NeitlMr  the  eoepenaioa  of  the  powen  of  an  adminie* 
trator,  nor  prooeedinga  to  oonteat  the  Talidity  ef  a  will,  wiU  snipend  the  run- 
ning of  the  etatnta:  DorUmi  ▼.  ^onmn,  81  OaL  202;  16  Am.  8t  Rep.  4^  and 
note;  note  to  MUkr  ▼.  8wH»^  66  Am.  De&  602.  In  BmU  r.  BmO^  92  Get 
193;  it  waa  decided  that  a  writ  of  inJnnotioB  reatralning  a  Jndgmaot  cnditcr 
from  iaening  an  eoeontion  did  not  anapend  the  ninntng  of  the  atatate  limit* 
ing  the  imuanoa  of  aa  aieentioB  to  a  period  of  flvo  yeara  after  the  entry  o# 
the  judgmontL 
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JvnoiraiiT   Rbvosbid   wtmuuT  Sntviua  ov  .Fiiof  — ^   sow 

AOAiHCT. — The  proper  mode  by  which  to  obtain  relief  against  a  Jndg« 
meat  rendered  againet  a  party  withoat  lenrioe  of  prooeee  ia  by  motion  i» 
the  original  caaae^  and  a  oompbini  in  equity  which  allegee  that  a  Judg- 
ment of  f oredcaore  waa  rendered  agamct  the  plaintiff  in  a  rait  in  whick 
he  waa  noTor  cerred  with  procaei,  and  prayc  far  an  injunotloB  ageinat 
auch  Judgment^  but  whioh  doeo  no^  atata  any  gronnda  of  equitable  oeg- 
nlauioeb  fftila  ta  atata  a  canae  of  action. 

BqUITT  will   VOV   BaUBTB    AOAINCT  JuSOMUrff   HOT  SOOWII    fO  BB   Uh- 

jvar.  —  A  court  of  equity  will  not  reUore  a  party  from  a  Judgment  cb> 
tained  againat  him  for  a  debt  which  ia  nettlMr  alleged  ncr  ehown  to  bo 
nnjuati 

Action  to  set  aside  a  judgment  and  to  obtain  an  injunotion* 
The  oomplaint  ia  aa  followa: — 

^  1.  That  heretofore,  on  the day  of  Febmary,  1888,  the 

defendant  herein  attempted  to  institute  an  action  against  her 
and  a  oo-defendant,  J.  J.  Lipscomb,  bj  the  service  npon  him^ 
and  an  attempted  service  npon  her,  of  a  summons  and  com- 
plaint therein,  which  complaint  alleged: — 

^  1.  That  on  the  9th  of  March,  1886,  they,  the  said  defend* 
ants,  executed  to  her  their  joint  and  several  note,  wherein 
they  promised  to  pay  her,  twelve  months  after  date«  the  sum 
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ef  ieren  hundred  dollars,  with  mterest  from  date  at  ten  per 
cent  per  annam  until  paid,  payable  semi-annuallj,  and  if  not 
paid,  to  bear  same  rate  as  principal,  and  also  to  pay  all  costs 
and  expenses,  including  ten  per  cent  attorney's  commissionB. 

^  2.  That  the  said  defendant,  B.  F.  Crockett,  to  secure  the 
payment  of  the  said  note,  executed  to  her  on  the  same  day  a 
mortgage  upon  two  tracts  of  land  in  said  county,  known  as 
lots  Nos.  5  and  6  of  the  estate  of  Gullie  Crocker,  deceased. 
Lot  No.  6  being  bounded  by  lands  of  Madison  Lee,  C.  B.  Ham- 
mett,  Eliza  Lee,  and  others;  and  No.  6  being  bounded  by  lands 
of  J.  W.  Wilkins,  Mrs.  E.  M.  Wilkins,  Mrs.  B.  M.  Lipscomb, 
and  others, — containing  together  246  acres,  more  or  less,  and 
that  the  mortgage  was  duly  recorded  in  book  8,  p.  140. 

^  3.  That  the  condition  of  the  note  and  mortgage  had  been 
broken,  and  that  there  was  due  thereon  the  sum  of  seven  hun- 
dred dollars,  with  interest  from  Che  9th  of  September,  1887^ 
and  the  further  sum  of  seventy  dollars  attorney's  commissions^ 

^  Judgment  was  asked  for  foreclosure  of  mortgage  and  exe- 
cution for  balance  of  debt  remaining  due  after  exhausting 
mortgaged  lands, 

**  4.  That  on  the  third  day  of  April,  1888,  a  decree  was  ron* 
dered  in  said  action  by  his  honor  Judge  W.  H.  Wallace, 
wherein  he  ordered  that  the  said  mortgaged  premises,  or 
so  much  thereof  as  should  be  necessary,  be  wdd  at  publie  «!•• 
tion  at  Spartanburg  C.  H.,  by  the  sheriff,  on  salesday  in  Octo- 
ber, or  some  convenient  salesday  thereafter,  on  terms  of  one 
half  cash  and  balance  on  credit  of  six  montiis;  and  provided 
for  the  application  of  the  proceeds  of  such  sale  in  aeoordanoe 
with  the  allegation  and  prayer  of  the  complaint,  and  render* 
ing  judgment  against  both  defBudants  for  any  balance  thai 
might  be  found  due,  aftw  exhausting  the  proceeds  of  snoh  tale; 
also  ordering  that  the  said  R.  F.  Crocker,  and  all  persons 
claiming  under  her,  be  forever  barred  and  foreclosed  of  all 
right,  title,  interest^  and  equity  of  redemption  in  the  aaid 
premises  so  sold. 

''  6.  That  the  said  decree  was,  on  the  finirtii  day  of  Aprilt 
1888,  duly  filed  with  the  clerk  of  court  of  said  oonnty,  and  on 
the  12th  of  same  month  the  costs  in  said  action  were  by  liia 
duly  taxed  and  approved,  and  along  with  the  decree  entered 
and  signed  in  judgment  and  recorded;  all  of  which  will  mon 
fully  appear  by  reference  to  the  judgment  roU  in  said  acticop 
No.  9,162. 

^  6.  That  the  said  decree  was  rendered  bj  defimlt^  notwitb- 
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•tending  it  appears  from  said  jadgmont  roll  that  tbere  was  no 
affidavit  of  plaintiff  or  her  attorney  that  no  answeri  demnrreri 
or  notice  of  appearance  had  been  served  or  received  therein. 

^  7.  That  plaintiff  has  never  at  any  time  been  served  with 
a  summons  or  complaint  in  said  action,  and  that  the  first  in- 
formation she  had  of  her  having  been  sued  therein  was  the  ad* 
vertisement  of  her  aforesaid  land  for  sale  under  said  decree. 

**  8.  That  in  accordance  with  the  terms  of  said  decree,  the 
sheriff  has  advertised  the  said  premises  for  sale  on  salesday 
of  November  next,  and  that  they  will  be  sold  unless  prevented 
by  this  court 

^  9.  That  the  said  decree,  and  all  proceedings  thereunderi 
are  null  and  void  as  to  tliis  plaintiff. 

**  Wherefore  plaintiff  asks  judgment:  1.  That  the  sheriff 
of  said  county,  the  defendant,  her  agents  or  servants,  be  re* 
strained  from  advertising  and  selling  said  land,  and  from 
otherwise  attempting  to  enforce  said  decree  as  against  plaintiff; 
2.  That  said  decree  be  set  aside  and  yacated  as  to  her;  8. 
For  the  ooste  of  this  action,  and  for  such  other  relief  as  may 
be  jusf 

The  oomplaint  was  dismissed  with  oostSi  and  the  plaintiff 
appealed. 

Stanyame  TFtZfOfi,  for  the  appellant 

Bamar  and  Stmp^an^  contra. 

McIvBB,  J.  Tliis  was  an  action  brought  by  the  plaintiff 
herein  to  set  aside  a  judgment  previously  obteined  against  her 
by  the  defendant  herein,  and  to  obtain  an  injunction  to  re- 
strain the  enforcement  of  the  execution  issued  on  said  judg* 
ment,  solely  upon  the  ground  that  she  was  never  served  with 
the  summons  in  the  former  action,  and  had  no  knowledge  of 
any  such  proceedings  against  her  until  her  land  was  adver* 
tised  for  sale  under  said  execution.  In  her  oomplaint,  a  copy 
of  which  it  is  set  out  in  the  **  case,''  and  which  should  be  in, 
oorporated  in  the  report  of  this  case,  she  makes  no  allegation 
of  fraud,  and  stetes  no  fact  imparting  an  equiUble  feature  to 
her  case,  and  her  demand  for  an  injunction  is  not  sufficient  to 
give  it  such  a  character,  for  two  reasons:  1.  Because,  as  we  have 
held  in  the  case  of  Westlake  y.  Farrow,  84  8.  C.  270,  decided  at 
the  present  term,  the  demand  for  relief  cannot  be  looked  to  as 
giving  character  to  the  cause  of  action;  and  2.  Because  she 
stetes  no  case  entitling  her  to  an  iqunction:  QiUam  y.  AmM, 

82  S.  G.  603. 

▲m.  St.  ret^  yob  xxvn. — fli 
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The  circuit  judge  held,  amongst  other  things,  which  vnte 
the-  view  we  take  of  the  case  need  not  be  stated,  that  the  oom- 
plaint  fietiled  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  therefore  rendered  judgment  dismissing  the  oooh 
plaint  From  this  judgment  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record;  but  as  the  fundamental  ques* 
lion  in  the  case,  superseding  all  others,  is  whether  the  eirenit 
judge  erred  in  his  ruling  as  above  stated,  we  shall  confine  <m^ 
selves  to  that  question. 

In  the  case  of  Southern  Porcelain  Mfg.  Co.  y.  Thew^  6  8.  C. 
5,  the  action  was  brought  to  set  aside  a  judgment  confessed 
by  the  president  of  the  plaintiff  company  to  the  defendant, 
upon  the*  allegation  that  the  judgment  was  null  and  void  for 
three  reasons,  substantially:  1.  Because  the  confession,  not 
being  under  the  corporate  seal,  was  not  legal  or  binding  upon 
the  plaintiff;  2.  Because  the  debt  admitted  by  the  plaintiff 
was  not  the  legal  obligation  of  the  plaintiff  corporation;  8. 
That  the  confession  was  signed  by  a  person  having  no  author- 
ity whatever  to  do  so.    It  was  held  that  these  averments, 
standing  by  themselves,  would  neither  support  an  action  at  law 
nor  a  bill  in  equity  under  the  former  procedure;  but  that  the 
remedy  was  by  motion  in  the  court  in  which  the  judgment 
was  rendered,  if  the  same  was  insufficient  in  form,  or  for  any 
reason  void.    In  that  case  it  is  said:  ^'An  action  under  tlM 
Code  of  Procedure  only  lies  where  the  subject-matter  of  such 
action  furnished  ground,  previous  to  the  adoption  of  the  code, 
for  the  maintenance  of  either  an  action  at  law  or  a  bill  b 
equity,''  or  in  certain  other  cases  not  applicable  to  the  present 
inquiry.    ^  What  rights  shall  be  enforced,  and  what  wrongs 
shall  be  redressed  by  a  civil  action,  is  not  determined  by  the 
code,  except  in  the  case  of  proceedings  formally  taken  hjidm 
fadaey  qw>  warranlo^  etc    *' These  matters  are  therefore  to  be 
determined  according  to  the  law  as  it  stood  previous  to  the 
adoption  of  the  code.    In  order,  then,  to  ascertain  whether  a 
complaint  under  the  code  sets  forth  a  sufficient  cause  of  aetioo, 
except  in  the  special  cases  above  enumerated,  the  inqniiy 
must  be,  whether,  under  the  former  practice  of  this  state,  the 
matters  set  forth  were  sufficient  either  to  support  an  action  at 
law  or  a  bill  in  equity.'' 

Now,  as  it  was  well  settled  that  a  court  of  equity  would  not 
entertain  a  case  asking  for  relief,  where  the  party  oomplain- 
ing  had  a  plain,  adequate,  and  complete  remedy  at  law,  the 
practical  inquiry  in  this  case  is,  whether,  under  tfie 
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praetiee,  the  plaintiff  would  have  had  a  plain  and  adequate 
remedy  ibr  the  wrong  of  which  she  oomplainSi  by  motion  to 
the  eoort  and  in  the  ease  in  which  the  jodgment  in  qaeetioa 
was  rendered*  If  she  had,  then  she  cannot  maintain  an  ac- 
tion on  the  equity  side  of  the  court  to  obtain  the  redreal 
■ought)  but  must  reeort  to  the  eimpler  and  lees  expeneive 
lemedy  by  motion. 

A  review  of  the  authoritiee  will  ehow  beyond  dispute  that 
the  court  of  common  pleas  has  always  claimed  and  exercised 
the  power  to  entertain  such  a  motion.  In  Mooney  ▼.  WeUh^  I 
Mill  Const  188y  the  motion  was  to  set  aside  a  judgment  on  the 
ground  that  the  verdict  and  judgment  exceeded  the  damages 
laid  in  the  writ;  and  it  was  held  that  the  court  of  common 
pleas  has  always  exercised  the  power  of  looking  into  its  own 
records,  and  on  motion  affording  that  remedy  which  is  ob- 
tained by  writ  of  error  in  England.  In  Bams  v.  Branchy  8 
McCord,  19,  a  motion  was  entertained  to  set  aside  proceedings 
for  partition  in  the  law  court,  upon  the  ground  of  want  of  no- 
tice to  the  guardian  od  litem  of  the  infant  defendants,  although 
such  want  of  notice  did  not  appear  on  the  record.  In  that 
case  Nott,  J.,  expresses  the  opinion  that  a  court  of  equity  could 
not  afford  reliet  In  WotUm  v.  Parsons^  4  McCordi  868,  the  mo- 
tion was  to  set  aside  a  judgment  upon  the  same  ground  as  that 
upon  which  the  plaintiff  in  the  case  now  under  consideration 
bases  her  action,  to  wit,  want  of  service  of  the  process;  and  it 
was  held  that  while  a  judge  at  chambers  could  not  grant  such 
a  motion,  yet  he  might  order  a  stay  of  execution  until  the 
motion  could  be  heard  and  determined  by  the  court 

In  Posey  t.  Undermad^  1  Hill,  268,  O'Neall,  J.,  uses  this 
language:  ^  Generally  there  can  be  no  doubt  that  a  court  of 
law  possesses  exclusive  jurisdiction  over  the  amendment  or 
Tacation  of  its  own  judgments.  This  power  applies  most 
uenally  to  matters  of  form  or  substance  apparent  on  the  face 
of  the  record.  Sometimes,  however,  it  is  exercised,  as  between 
the  parties,  on  matters  out  of  and  beyond  the  record;  and  he 
goea  <m  to  prescribe  the  mode  of  proceeding  in  such  cases.''  To 
the  same  effect  is  Dial  v.  Farrow,  1  McMulL  292,  86  Am.  Dec 
267^  in  which  Judge  O'Neall  in  terms  recognises  the  doctrine 
that  a  judgment  may  be  set  aside  on  a  motion  upon  the  ground 
that  defendant  had  not  been  served  with  process.  In  Haigler 
T.  YTay,  3  Rich.  824,  it  was  held  that  the  proper  mode  of  pro* 
ceeding  to  set  aside  a  judgment  irregularly  obtained  against 
infanti  there  having  been  no  guardian  ad  UUm  appointed, 
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•nd  no  appearanoe  having  been  entered,  waa  by  a  motion  in 
the  ease. 

In  WiUiami  y.  Lanneati^  4  Strob.  87,  a  judgment  for  the 
amoont  assessed  in  lien  of  dower  was  aet  aside  on  motioD, 
npon  the  ground  that  the  defendant  had  not  been  serred  with 
a  copy  of  the  summons  on  whioh  the  subsequent  proceediogi 
were  basedi  the  court  recognising  several  of  the  preceding 
oases,  espedally  Wotton  t.  P^nona^  4  McOord,  868,  and  dting 
another  very  similar  case,  (yNsdU  v.  WngM^  which  does  not 
seem  to  have  been  reported.  To  same  effecti  see  Cram  y. 
Martin^  4  Rich.  261,  MHl$  v.  Diekion,  6  Rich.  487,  and  8U9h 
houa$  T.  Boniim,  12  Rich.  620,  hi  which  last-named  case  the 
judgment  was  set  aside  on  motion  upon  the  ground  of  want  of 
jurisdiction  in  the  court  which  undertook  to  render  said  judg- 
ment. The  case  of  TawMend  v.  Meette.  4  Rich.  510.  is  not  in 
conflict  with  the  foregoing  cases.  On  the  contrary,  the  prao- 
tioe  of  proceeding  by  motion  was  distinctly  recognised,  and 
the  only  reason  why  the  motion  was  refused  in  that  case  was 
because  a  discovery  was  demanded  and  was  necessary,  which 
could  only  have  been  obtained  in  a  court  of  equity. 

These  cases  unquestionably  establish  the  doctrine  that  the 
proper  mode  of  proceeding  to  set  aside  a  judgment,  prior  to  the 
abolition  of  the  court  of  equity,  was  by  motion  to  the  court  and 
in  the  cause  wherein  the  judgment  was  rendered,  and  therefinre 
a  bill  in  equity  for  that  purpose  would  not  be  entertained  by 
the  court  of  equity,  unless  it  contained  allegations  imputing 
to  the  case  some  features  of  equitable  cognisance,  such,  for 
example,  as  fraud,  accident,  or  mistake,  or  unless  a  discovery 
was  demanded:  See  Attomey-general  v.  Bakery  9  Rich.  Sq. 
680, 631 ;  MeDwoaU  v.  MeDowaU,  Bail.  Eq.  325.  That  the  same 
practice  haa  been  recognised  and  followed  since  the  court  of 
equity  was  abolished  as  a  separate  tribunal  may  be  seen  hf 
reference  to  the  cases  of  SotUhem  Porcelain  Mfg.  Co.  v.  Tkew^  5 
&  C.  6;  Clark  v.  Porcelain  Mfg.  Co.^  8  S.  C.  22;  Ex  parU  Csf^ 
roll,  17  S.  C.  446;  Ferguson  y.  Gilbert^  17  S.  C.  26;  Dariff. 
Shannon,  19  8.  C.  533;  Tamer  v.  Malone,  24  8.  C.  398. 

To  these  authorities  in  our  own  state  may  be  added  that  of 
the  supreme  court  of  the  United  States  in  the  case  of  Walker 
T.  RobHne^  14  How.  684.  In  that  case  a  bill  in  equity  wu 
filed  in  the  circuit  court  of  the  United  States  for  the  district 
of  Mississippi,  praying  a  perpetual  injunction  against  a  jadg- 
ment  recovered  in  an  action  at  law  in  the  same  court,  upon 
the  ground,  amongst  others,  that  Walker  had  not  been  served 
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with  procoM  in  the  action  at  law,  though  the  record  of  such  . 
judgment  showed  on  its  face  that  Walker  had  been  daly  served. 
It  was  held  that  the  bill  could  not  be  maintained,  the  court 
using  this  language:  ^  Assuming  the  fact  to  be  that  Walker 
was  not  senred  with  process  (that  being  the  undisputed  evi- 
dence in  the  case),  and  that  the  marshal's  return  is  false,  can 
the  bill  in  this  event  be  maintained?  The  respondents  did 
no  act  that  can  connect  them  with  the  false  return;  it  was  the 
sole  act  of  the  marshal,  through  his  deputy,  for  which  he  was 
responsible  to  the  complainant  Walker  fi>r  any  damages  that 
were  sustained  by  him  in  consequence  of  the  false  return.  This 
is  free  from  controversy;  still  the  marshaPs  responsibility  does 
not  settle  the  question  made  by  the  bill,  which  is,  in  general 
terms,  whether  a  court  of  equity  has  jurisdiction  to  regulate 
proceedings,  and  to  afford  relief  at  law  where  there  has  been 
abuse  in  the  various  details  arising  on  execution  of  process, 
original,  mesne,  or  final.  If  a  court  of  chancery  can  be  called 
on  to  oorreot  one  abuse,  so  it  may  be  to  correct  another,  and 
in  effect  to  vacate  judgments  where  the  tribunal  rendering  the 
same  would  refuse  relief,  either  on  motion  or  on  a  proceeding 
by  audita  querela,  where  this  mode  of  redress  is  in  use.  In 
eases  of  false  returns  affecting  the  defendant,  where  the  plain*' 
tiff  at  law  is  not  in  fault,  redress  can  only  be  had  in  the  court 
of  law  where  the  record  was  made;  and  if  relief  cannot  be  had 
there,  the  party  injured  must  seek  his  remedy  against  the 
marshaL''  It  is  true  that  in  that  case  the  court  does  go  on  to 
assign  another  reason  for  conclusion  reached,  —  that  the  appel- 
lant, Walker,  though  not  served  with  process,  had  really  ap- 
peared by  counsel  in  the  action  at  law,  —  but  this  does  not 
weaken  the  force  and  effect  of  the  first  reason  assigned  in  the 
words  above  quoted. 

It  seems  to  us  clear,  therefore,  that  this  action  on  the  equity 
side  of  the  court  cannot  be  sustained,  where,  as  in  this  case, 
the  oomplaint  contains  no  allegations  imputing  to  the  case  any 
ftatures  of  equitable  cognizance,  but  rests  solely  upon  the  al- 
legation that  plaintiff  was  never  served  with  process  in  the 
action  in  which  the  judgment  in  question  was  recovered.  The 
fiict  that  such  judgment  was  recovered  in  an  action  on  the 
•quity  side  of  the  court  to  foreclose  a  mortgage  cannot  affect 
the  question.  The  record  of  the  case  in  which  the  judgment 
0ought  to  be  set  aside  is  complete  in  itself,  and  shows  no  flaw 
er  defect.  It  does  not  show  that  the  defendant  therein  (the 
plaintiff  here)  was  not  served,  but  shows  the  contrary;  and  if 
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H  is  proposed  to  show  that  the  retnrD  of  the  sheriff  was  false, 
by  eyidenoe  de  hor$  the  record,  it  should  be  done  by  a  motioa 
in  that  case;  for  while  it  stands  as  it  is,  it  most  be  regarded  as 
a  valid  judgment  in  any  other  action  or  proceeding.  In  this 
respect  the  present  case  differs  radically  from  Finley  t.  Rob&rt* 
son,  17  8.  C.  439,  and  OenohUs  v.  West^  23  S*  C.  160;  for  there 
the  jurisdictional  defect,  for  want  of  proper  service,  appeared 
upon  the  &ce  of  the  record,  while  here  the  contrary  is  the  case. 

It  cannot  be  said  that  the  necessity  for  an  injunction  would 
be  sufficient  to  give  the  court  of  equity  jurisdiction;  for  that 
relief  was  always  obtainable  by  a  motion  to  stay  the  execution, 
which  the  authorities  above  cited  show  could  have  been  granted 
by  a  circuit  judge  at  chambers,  even  before  the  enactment  of 
the  statute  expressly  conferring  such  power,  now  incorporated 
in  General  Statutes  as  section  2115. 

There  is  another  view  which  would  be  sufficient  to  show  that 
this  action  on  the  equity  side  of  the  court  cannot  be  maintained 
under  the  allegations  made  in  the  complaint.  In  Freeman  on 
Judgments,  section  498,  the  author,  while  admitting  that  there 
are  decisions  in  some  of  the  states  to  the  contrary,  says:  ^The 
better  established  rule  undoubtedly  is,  that  notwithstanding 
an  alleged  want  of  service  of  process,  a  court  of  equity  will 
not  interfere  to  set  aside  a  judgment  until  it  appears  that  the 
'result  will  be  other  or  different  from  that  already  reached.''' 
This,  we  suppose,  rests  upon  the  elementary  doctrine  that  he 
who  seeks  equity  must  do  equity. '  Where,  therefore,  a  party 
invokes  the  aid  of  the  court  of  equity  to  be  relieved  from  a 
Judgment  obtained  against  him  for  a  debt  which  is  neither 
alleged  nor  shown  to  be  unjust^  simply  on  the  ground  of  some 
error  in  the  proceedings  not  affectiDg  the  merits,  the  court  of 
equity  may  very  properly  refuse  its  aid  in  enabling  a  party  to 
escape  the  payment  of  what  appears  to  be  a  just  debt)  and 
which  is  neither  alleged  nor  shown  to  be  otherwise,  and  leave 
the  party  to  his  remedy  at  law,  if  he  has  any.  As  is  said  by 
Curtis,  J.,  in  Hmdriehmm  v.  HincVUy^  17  How.  443:  ^  A  court 
of  equity  does  not  interfere  with  judgments  at  law  unless  the 
oomplainant  has  an  equitable  defense  of  which  he  could  not 
avail  himself  at  law,  because  it  did  not  amount  to  a  legal  de* 
fsnse;  or  had  a  good  defense  at  law  which  he  was  prevented 
fboin  availing  himself  of  by  fraud  or  accident,  unmixed  with 
negligence  of  himself  or  his  agents  ^\  dting  Walher  v.  Bdb* 
MiM,  14  How.  684,  and  also  MariM  InMU/ranoe  Co.  v.  Hodguon^ 
7  Cranch,  888,  in  which  that  great  judge,  llarshall,  0.  J.,  said: 
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^  Witbool  attempting  to  drair  any  precise  line  to  which  courts 
of  equity  will  advance,  and  which  they  cannot  pacw,  in  restrain- 
ing parties  from  availing  themselves  of  judgments  obtained  at 
law,  it  may  safely  be  said  that  any  fact  which  clearly  proves 
it  to  be  against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself  at  law,  but 
was  prevented  by  fraud  or  accident,  unmixed  with  any  fault 
or  negligence  in  himself  or  his  agents,  will  justify  an  applica- 
tion to  a  court  of  chancery." 

It  seems  to  us,  therefore,  that  in  no  view  of  the  case  could 
the  action  be  maintained,  and  that  there  was  no  error  in  dis- 
missing the  complaint. 

Tlie  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  ^^^^^ 

JviMMsaT  — RsuBT  noM,  or  Bquot.  —  Relief  from  •  jndgmenl  will 
Bdl  be  gnukted  by  a  oonrl  of  equity^  where  the  par^  oomplainiog  h*e  a  rem* 
edj  at  Uw,  or  might  make  a  motion  for  a  new  trial  at  the  term  at  whioh  the 
Jndgment  waa  rendereds  BambUm  v.  Knigki,  SI  Tez.  861;  9S  Am.  St.  Bap. 
eiS^  and  note}  noU  to  MorriU  v.  MorriU,  28  Am.  St.  Bep.  117.  A  oonrt  of 
eqoity  hae  no  Jnriediotion  to  ei^oin  a  Judgment  entered  in  a  oonrt  of  law 
mecelj  beoanae  yoeem  waa  not  lerved  npon  the  defendants  Butck  ▼•  Vfeif, 
1S4  HL  268.  In  aaoh  a  eaao  the  jndgment  debtor  may  move  to  eet  aside  the 
JndfmiBt  in  a  oonrt  of  laws  Hi§r  v.  Kmifimm,  184  lU.  216.  Bqnity  may, 
hewavor,  nstrain  tho  ooUoetion  ol  a  jndgment  rendered  by  a  Jaatioe'a  oonrt 
vithonl  jntiidistioBi  Ihdif  t.  Brmm^  78  Iowa»  628. 


Grantham  v.  Grakthail 

|N  SOVTS  CABOUVA,  Mi.] 

ftaA  RABimias^OifT  ow,  sr  Husbamd  Imfibbsd  want— RwuLToia 
XknsSi  —  Whoro  a  hnaband»  free  from  debt^  allow*  the  eeminga  of  hie 
wile  to  aeonmnlate  in  the  hands  ol  her  employer,  and  he  never  olaima 
snob  timingli  ss  hlo  own,  an  esooated  gift  thereof  from  him  to  her  wiU 
ba  inlened,  and  if  bo  anbeeqnently  pnrehaoea  therewith  a  lot  of  land, 
liking  tho  title  tlmrito  in  hii  own  name^  a  reealting  tnut  wiU 
faTor. 


Aoncsr  fiir  partitloiL    The  opinion  states  the  case, 

BUmdimg  and  IFibofii  tot  the  appellants. 

Hofniwarth  and  Cooper^  contra. 

MoItsBi  J.    James  Orantham,  the  elder,  died  some  time  in 
1881,  intestate^  seised  and  possessed  of  some  real  estate,  leaving 
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M  Us  hdrs  at  law  hia  widow,  the  plaintiff  herdn,  and  two  chil- 
dren, James  Orantham,  one  of  the  defendants  herein,  and  Julia 
Ann  Digga,  who  died  in  1887,  leaving  eleven  children,  who  are 
the  other  defendants  herein,  and  this  action  was  commenced  in 
ICay,  1890,  for  the  partition  of  said  real  estate. 

The  only  question  presented  by  this  appeal  is  as  to  whether 
a  certain  lot  in  the  city  of  Sumter,  described  in  the  complaint^ 
oonstituted  a  part  of  the  real  estate  of  the  said  intestate,  the 
plaintiff  daiming  that  it  belongs  to  her  individually,  and  the 
defendants  claiming  that  it  constituted  part  of  the  real  estate 
of  intestate,  and  as  snch  is  subject  to  partition  amongst  bis 
heirs  at  law.  The  facts  seem  to  be  undisputed,  and  are  sub- 
stantially as  follows:  The  intestate,  James  Orantham,  and  his 
wife,  Elisabeth,  were  both  in  the  employment  of  the  late  Judge 
Moses,  and  whUe  the  intestate  was  in  the  habit  of  drawing  his 
own  wages,  those  of  his  wife  were  allowed  to  remain  in  the  hands 
of  the  Judge.  On  the  third  of  May,  1878,  Martha  B.  McCoy 
executed  a  conveyance  of  the  lot  in  question  to  the  intestate* 
wherein  it  was  recited  that  it  was  in  consideration  of  the  sum 
of  forty-five  dollars  paid  by  him  to  her,  but  the  plaintiff  claims 
that  this  money  was  hers,  and  therefore  contends  that  th^v  is 
a  resulting  trust  in  her  favor  in  the  said  lot  The  testimony 
leaves  but  little,  if  apy,  doubt  that  the  lot  was  paid  for  with  the 
wages  of  the  wife,  which  had  been  allowed  to  accumulate  in 
the  hands  of  Judge  Moses,  and  drawn  from  him  by  the  intee* 
tate  for  the  purpose  of  paying  for  the  lot,  and  but  for  the  mar- 
ital  relation  existing  between  the  parties,  these  facts  would  be 
sufficient  to  raise  a  resulting  trust  in  favor  of  the  plaintiff. 

It  is  contended,  however,  that  under  the  law  as  it  then  stood, 
the  earnings  of  the  wife  belonged  to  the  husband,  and  there- 
fore, though  the  money  used  in  paying  for  the  lot  was  derived 
from  the  wages  of  the  wife,  it  was  in  law  the  money  of  the  hus- 
band, and  hence  there  was  no  resulting  trust  While  it  is  quite 
true,  that  as  the  law  then  stood,  the  earnings  of  a  married 
woman,  derived  from  her  personal  services,  belonged  exclu- 
sively to  the  husband,  yet  there  was  nothing  to  prevent  the 
husband  from  making  a  gift  to  his  wife  of  her  earnings,  pro- 
vided this  was  done  without  detriment  to  the  claims  of  the 
husband's  creditors,  of  whom  there  does  not  appear  to  be  may 
in  this  case.  So  that  the  real  inquiry  in  this  case  is,  whether 
the  intestate  had  given  his  wife's  wages  to  her,  and  whether, 
when  he  drew  them,  he  was  not  acting  simply  as  her  sgent 
This  is  a  question  of  fact  which  has  been  determined  adversely 
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to  ihe  appellantf  by  the  otrooit  judge,  and  we  think  his  con* 
elnnon  is  most  abundantly  sustained  by  the  testimony  set  out 
in  the  case.  From  that  it  appears  that  the  wife's  wages  were 
allowed  to  aooumulate  in  the  hands  of  her  employer  for  the 
express  purpose  of  providing  a  fund  for  the  purchase  of  a  home 
for  her.  The  intestate^  both  before  and  after  the  purchase, 
always  spoke  of  the  money  as  his  wife's,  and  never,  upon  any 
oooasion,  spoke  of  it  or  claimed  it  as  his  own,  and  it  could  not 
have  been  hers  except  by  a  gift  from  her  husband,  and  hence 
the  inference  that  he  had  given  it  to  her  is  irresistible. 

As  the  coonsel  Ibr  respondent  well  puts  it,  suppose  be  had 
drawn  his  wife's  wages  every  month  and  deposited  the  money 
in  bank  to  her  credit,  what  higher  evidence  could  be  needed  of 
a  gift  from  him  to  her  f  And  when,  instead  of  doing  this,  hs 
left  her  wages  from  month  to  month  in  the  hands  of  Judge 
Moses,  declaring  his  purpose  in  doing  so,  he  practically  depos* 
ited  his  wife's  monthly  wages  from  time  to  time  with  the  Judge 
for  her  benefit,  instead  of  drawing  them  every  month  for  his 
own  use,  as  he  might  have  done,  and  he  thereby  just  as  unmis* 
takably  made  a  gift  to  his  wife  as  if  he  had  drawn  the  money 
and  deposited  it  in  bank  to  her  credit.  The  fact  that  when 
the  purchase  was  made  the  title  was  taken  in  the  name  of  the 
husband  is  not  sufficient  to  overcome  the  undisputed  evidence 
of  his  declarations,  made  both  before  and  after  the  purchase, 
that  the  property  was  paid  for  with  his  wife's  money;  for,  in 
the  first  place,  that  might  have  arisen  from  ignorance  or  some 
other  cause;  and  in  the  second  place,  if  he  had  already  given 
the  money  to  his  wife,  he  could  not  afterwards  recall  the  gift 
without  her  consent,  of  which  there  is  not  the  slightest  evi» 
donee.  We  do  not  think,  therefore,  that  there  was  any  error 
en  the  part  of  the  circuit  judge  in  concluding  that  the  property 
was  paid  for  with  the  money  of  the  wife,  and  hence  a  resulting 
trust  arose  in  her  favor. 

The  judgment  of  this  court  is,  that  the  Judgment  of  the 
eirouit  court  be  affirmed. 

HvssAVD  Avo  Win — Pobokass  sr  Hubbavo  with  Wxia^s  Mokst.  —A 
wmaMimg  Irwl  ia  h>wvt  of  tii<wift  it  orwted  wbert  a  hnsbuid  agraM  to  trMi 
tiM  wife's  BMiiigr  m  har  lepuato  tttet%  sad  inTette  it  in  Uad  for  her  beoefit^ 
Uking  ihm  titto  ia  his  own  nsnos  Bmm  t.  Bridffet%  108  K.  a  276;  23  Am. 
Bk,  Bopu  00,  and  note;  JboM  t.  W^iborn,  74  Tex.  590;  15  Am.  St.  Rep.  858, 
nols}  Ligki  r.  Zeikr,  144  Plk  8k  iTOf  Bom  r.  hemMao,  110  N.  C.  408| 
V.  Bmkm,  47  Kaa.  07C 
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Whbblbb  V.  Aldbemax. 

|N  Booth  Cabouva«  ttl] 

JvMMnrr  8ATiiifiHD  ov  Rioobp^  ttAUc  invDBBy  BvjonnD  tnom.— WImiv 
■Mmej  is  lent  upon  land,  and  a  morl^gago  giren  to  aeoiira  id  paymon^ 
alter  a  tatiafaotion  of  a  prior  Jodgment  against  the  owner  of  the  land  is 
made  upon  the  f see  of  the  reoord,  and  a  party  porohaees  for  Talne  at  a 
sale  of  the  land  under  the  fareeloenre  of  the  inortgaga^  withoot  notiee 
that  the  entry  of  the  satiafaotion  was  made  without  anthority,  after 
whioh  the  judgment  oreditor,  on  notice  to  the  judgment  debtor  only,  hat 
•nch  entry  <^  satiafaotion  Taoated,  issues  execution,  makes  a  levy,  and 
advertises  the  land  for  sale  thereunder,  sueh  purchaser  may  invoke  the 
aid  of  a  court  of  equity  to  enjoin  the  sale  under  the  judgment^  althongh 
BO  eoUnsion  between  the  parties  to  the  judgment  is  shown. 

Asraosm  ov  Atio&nst,  Pabtt  Estoffxd  to  Dbht,  wmu.  —  Where  an 
attorney  prepares  a  oonfession  of  judgment  roluntarily  made  to  a  eredi- 
tor,  signing  himself  as  attorney  for  plaintiff  advisee  the  filing  of  the 
transcript  of  such  judgment^  and  afterwards  satisfies  the  judgment  on 
the  record,  signing  himself  as  attorney  for  the  judgment  creditor,  ae  to 
aa  innocent  purchaser  for  value,  who  parted  with  his  money  in  the  faith 
that  such  satisfaction  was  valid*  the  judgment  creditor  claiming  the  ben- 
•fit  of  the  judgment  will  be  estopped  from  denying  that  the  attorney 
had  anthority  to  act  for  him.  While  an  attorney  has  no  rights  as  be- 
Iwesii  the  parties,  to  enter  satiafaotion  of  a  judgment  without  tho  aotnal 
ffsoeipt  of  the  money  due  on  it^  yet  whore  the  rights  of  third  pereoas 
Intervene^  a  subsequent  purchaser  for  value  of  the  land  affeeted  by  snch 
Judgment  will  be  protected,  even  though  it  be  aftsrwacda  made  to  ap- 
pear that  the  satisfaction  was  improperly  entsied. 


Aonov  for  an  injunotion.    The  opinion  states  the 
T.  8.  lioarmanj  for  the  appellant 

MoIysB,  J.  The  facts  out  of  which  the  controTersj  in  this 
ease  has  arisen  are  substantially  as  follows:  One  Owen  Alder- 
mani  the  brother  of  the  defendant  herein,  confessed  a  jodgp* 
ment  to  him  for  the  sum  of  upwards  of  five  hundred  dollars, 
which  was  jiuly  entered  in  the  proper  oflBce  of  Aiken  Countf 
on  the  12th  of  March,  1886,  and  a  transcript  thereof  was  duly 
filed  in  the  proper  office  of  Barnwell  County,  where  the  land 
which  constitutes  the  subject-matter  of  this  litigation  is  lo- 
cated, on  the  28d  of  November,  1886.  Upon  the  back  of  this 
transcript  the  following  indorsement,  without  date,  appears: — 

**  ReceiTed  of  the  judgment  debtor  herrin  the  full  amoant 
ef  the  within  judgment^  with  the  cost  and  the  interest  thereon, 
which  is  full  satisfaction  of  the  same." 

'^  H.  8.  Aldkbicah, 
Per  Jas.  B.  Davxs^  Plaintiff's  Attyr 
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On  Um  S8th  of  Dooamber,  1886^  the  said  Oweo  Aldermaa 
executed  a  mortgage  on  the  land  in  question  to  the  American 
Freehold  Land  Mortgage  Company  of  London,  to  secure  the 
payment  of  money  then  horrowed  by  him  from  said  company; 
and  upon  default  in  the  payment  of  the  same,  the  said  land, 
on  the  5th  of  December,  1887,  waa  sold  under  the  power  con- 
tained in  the  said  mortgage,  and  bought  by  W.  O*  Wheeler, 
the  plaintiff  herein. 

On  the  11th  of  June,  1888,  the  eaid  H.  8.  Alderman,  the 
defendant  herein,  but  the  plaintiff  in  said  judgment,  moved 
fivr  and  obtained  from  his  honor  Judge  A«  P.  Aldrich,  an  or- 
der Yacating  the  entry  of  satisfaction  above  copied,  with  leave 
to  issue  execution  on  said  judgment.  This  motion  was  made 
without  notice  to  the  plaintiff  herein,  or  to  any  one  else,  except 
the  said  Owen  Alderman,  and  was  based  upon  the  affidavit  of 
said  H.  8.  Alderman  that  the  entry  was  made  without  his  au- 
thority or  knowledge,  and  that  nothing  had  in  fact  been  paid 
en  said  judgment  Under  the  execution  thus  authorized  to 
be  issued  to  enforce  said  judgment,  the  sheriff  of  Barnwell 
CSonnty  levied  upon  the  said  land,  and  advertised  the  same  for 
sale,  on  salesday  in  July,  1888»  as  the  land  of  said  Owen  Alder- 


Tbereupon  the  plaintiff  commenoed  this  action  to  perpet- 
ually enjoin  said  sale.  In  bis  complaint,  amongst  other  ap- 
^opriate  allegations,  the  plaintiff  alleges  that  he  has  paid  the 
whole  amount  of  the  purchase-money  bid  at  the  sale  under 
tlio  mortgage^  and  that  the  subsequent  proceedings  to  open 
the  judgment  were  intended  as  a  fraud  upon  him,  and  will 
operate  as  such  unless  he  obtains  the  relief  demanded.  The 
defendant  answered,  denying  all  fraud  and  collusion  on  his 
perk  and  denying  that  the  said  James  E.  Davis  ever  was  his 
ettomey,  or  ever  had  any  authority  to  receive  the  money  due 
upon  said  judgment,  or  to  enter  satisfaction  thereon. 

The  testimony  adduced  on  the  part  of  the  plaintiff  tends  to 
ehofw  that  the  transcript  of  judgment  was  entered  in  Barnwell 
Goanty,  after  the  negotiations  for  the  loan  of  the  money  by 
the  mortgage  company  had  been  completed.  But  before  the 
money  was  paid  over  to  Owen  Alderman,  the  agent  of  the 
eompany  made  a  final  search  of  the  records,  which  revealed 
fact  that  the  transcript  of  judgment  had  been  entered  a 
time  befiyre,  whereupon  this  fietot  was  brought  to  the  at- 

liion  of  Owen  Alderman,  who  said  the  judgment  had  been 
psud  and  should  so  appear  upon  the  record,  and  the  said  James 
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B.  DayiSy  one  of  the  attorneys  of  record  in  the  said  jadgmenl 
informed  said  agent  that  the  judgment  was  actnally  paid  and 
had  already  been  marked  satisfied  upon  the  back  of  the  tran- 
script in  the  clerk's  office,  and  that  he  would  also  make  the 
entry  of  satisfaction  upon  the  abstract  of  judgments,  which 
he  subsequently  did,  to  wit,  on  the  5th  of  April,  1886.  The 
testimony  on  the  part  of  the  defendant  tended  to  show  that 
James  B.  Davis,  the  attorney  who  took  the  confession  of  judg- 
ment, and  who  indorsed  the  entry  of  satisfsction  on  the  record 
thereof  was  not  the  attorney  of  H.  S.  Alderman,  who  had 
never  seen  or  had  any  communication  with  him,  but  acted  en* 
tirely  at  the  request  and  under  the  direction  of  Owen  Alder- 
man, who  was  his  brotheMn-law,  and  the  defendant  in  his 
testimony  says  that  his  brother  Owen  owed  him  five  hundred 
dollars,  besides  interest,  tot  money  loaned  him  on  the  24th  of 
February,  1888,  for  which  a  note  was  then  given;  that  the  said 
Owen  promised  to  secure  him, — ^  he  confessed  judgment  in 
my  favor  voluntarily  to  make  me  secure  for  my  money,  and 
told  me  he  had  confossed  the  judgment  fiur  that  purpose"; 
that  no  part  thereof  has  ever  been  paid  either  to  defendant  or 
to  any  one  for  him  within  his  knowledge;  and  that  he  never 
authorised  any  one  to  collect  or  satisfy  said  judgment  until 
he  employed  Mr.  Patterson,  some  time  in  the  spring  of  1888^ 
to  collect  the  judgment,  and  that  he  had  never  employed 
James  B.  Davis, — ^  did  not  know  him,  and  had  never  had 
any  business  transaction  with  him." 

The  issues  in  the  action  having  been  referred  to  the  master, 
he  made  his  report^  finding  the  facto  substentially  as  we  have 
stetod  them  in  the  outset  of  this  opinion,  and  finding,  as  mat* 
ter  of  fact,  ^  that  there  was  no  frand  or  collusion  on  the  pari 
of  H.  S.  Alderman,  defendant  herein  ";  he  found,  as  matter  of 
law,  that  the  plaintiff  is  not  entitled  to  any  equiteble  relief 
upon  the  ground  of  firaud;  and  "  that  plaintiff  is  not  eo titled 
to  equiteble  interposition  by  injunction,  on  the  ground  that 
the  judgment  has  been  satisfied."  Upon  this  report,  and  th^ 
exceptions  thereto  filed  by  the  plaintiff,  the  case  was  heard  by 
his  honor  Judge  Hudson,  who  held  *'  that  while  there  may 
have  been  no  collusion  on  the  part  of  the  Aldermans,  or  coi^ 
rupt  purpose  in  their  transactions,  at  the  same  time  the  loan 
was  made  to  Owen  Alderman  upon  the  faith  of  the  stetomeni 
of  the  said  Owen  Alderman  and  James  B.  Davis,  who  actsd 
as  attorney  for  both  parties  in  obtoining  the  judgment;  and 
while  the  satisfaction  made  and  acknowledged  by  said  JaMS 
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X.  Datis  on  the  records  of  the  coanty  may  be  incorrect,  its 
effect  was  to  induce  the  lender  of  the  money  to  make  the  loan, 
and  W.  G.  Wheeler,  the  plaintiff,  to  become  the  purchaser  of 
the  land.  To  allow  a  sale  under  such  circumstances  would 
operate  as  a  fraud  upon  the  rights  of  the  party  who  made  the 
loan,  and  upon  the  rights  also  of  the  plaintiff,  who  claims 
under  the  lender  of  the  money."  He  further  held  that  a  court 
of  equity  **  will  eiqoin  a  sale  under  execution,  although  the 
purchaser  acquires  no  title,  where  the  effect  of  such  sale  is  to 
cloud  the  title  of  one  who,  like  this  plaintiff,  occupies  the  post* 
tton  of  an  innocent  purchaser  for  yalue  without  notice." 

Judgment  was  accordingly  rendered,  perpetually  enjoining 
the  enforcement  of  said  judgment  against  the  land  in  ques* 
tion.  From  this  judgment  defendant  appeals  upon  the  seyeral 
grounds  set  out  in  the  record,  which  impute  error  to  the  cir- 
cuit judge  in  holding,  — 1.  That  the  case  made  by  the  plaintiff 
entitled  him  to  '* equitable  interference";  2.  That  Davis  acted 
as  attorney  for  both  parties  in  obtaining  the  judgment,  and 
that  H.  S.  Alderman  was  bound  by  the  statements  made  by 
Davis  and  Owen  Alderman;  8.  That  while  the  satisfaction 
entered  upon  the  record  of  the  judgment  may  be  incorrect,  yet 
as  it  induced  plaintiff  to  become  the  purchaser  of  the  land, 
the  defendant  is  thereby  estopped  by  said  entry,  although 
said  Davis  acted  without  authority  and  without  receiving  the 
money;  4.  In  perpetually  enjoining  the  enforcement  of  the 
execution  against  the  land  in  question. 

The  first  ground  raises  the  question  of  the  jurisdiction  of 
the  courts  and  therefore  lies  at  the  very  foundation  of  the  case. 
That  the  court  of  equity  has  jurisdiction  to  prevent  or  remove 
a  cloud  upon  the  title  to  land  in  certain  cases  cannot  be  ques- 
tioned: 2  Pomeroy 's  Eq.  Jur.,  sec  788;  8  Pomerojr's  Bq.  Jur.,  sees. 
1898, 1899;  High  on  Injunctions,  sees.  269-278.  The  inquiry, 
then,  is,  whether  this  is  one  of  the  cases  in  which  such  juris- 
diction can  be  exercised.  It  will  be  observed  that  the  plaintiff 
in  this  case  bases  his  claim  fi»r  protection  upon  the  ground 
that  he  is  an  innocent  purchaser  for  valuable  consideration 
without  notice,  which  is  peculiarly  an  equity  doctrine:  2  Pom- 
eroy's  Bq.  Jur.,  sec  788;  and  also  charges  fraud  and  collusion 
between  the  creditor  against  whose  judgment  he  is  seeking 
protection  and  his  judgment  debtor.  It  is  therefore  dearly 
distinguishable  from  the  cases  of  Oreen  v.  Bank  of  OeargicL^  10 
Bieh.  Bq.  27,  Brown  v.  Dkkinson,  10  Rich.  Bq.  408,  WiUon  v. 
JSyaU^  4  &  0.  869,  and  GiUam  v.  Arnold^  82  8.  C.  603,  relied 
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upoQ  by  appellant  The  plaintiff  here  does  not  rely  upon  a 
mere  legal  right,  which  he  does  not  need  the  aid  of  a  ooort  of 
equity  to  enforce,  as  in  the  oases  Jnst  mentimed;  hot  bis  le- 
liance  here  is  upon  a  pure  equity,  which  does  require  the  aid 
of  a  court  of  equity  to  enforce.  The  present  case  is  more  anal- 
ogous, though  not  strictly  so,  to  the  case  of  Martin  y.  ifartin^ 
24  S.  C.  446,  where  a  purchaser  of  land,  with  covenant  of  wai^ 
ranty,  was  allowed  to  invoke  the  aid  of  equity  to  protect  him- 
self from  a  prior  mortgage  held  by  his  grant<ff.  The  £ict  that 
the  master  has  found  that  there  was  no  fraud  or  ooUusion 
on  the  part  of  H.  S.  Alderman,  which  finding  has  not  been 
disturbed  by  the  circuit  judge,  is  not  conclusive;  for  though 
there  was  no  actual  fraud  upon  the  part  of  H.  S.  Alderman, 
yet  as  the  circuit  judge  well  says,  it  would  oertainly  operate 
as  a  fraud  upon  the  plaintiff,  whether  so  intended  or  not,  to 
allow  a  sale  of  the  land  under  a  judgment  which,  at  the  time 
of  plaintiff's  purchase,  bore  upon  the  face  of  the  record  evi- 
dence that  it  was  satisfied,  even  though  it  should  aftewards 
be  made  to  appear  that  the  entry  of  satisfiiction  was  without 
authority. 

The  second  ground  of  appeal  incorrectly  represents  the  dreait 
judge  as  holding  that  the  defendant  herein  ^  was  bound  by  the 
statements  made  by  Mr.  James  B.  Davis  and  Owen  Alderman, 
the  judgment  debtor."  We  do  not  understand  the  decree  of 
the  circuit  judge  as  being  based  upon  any  ^'  statements  "  made 
either  by  Davis  or  the  judgment  debtor,  bnt  upon  the  fiust  thai 
Davis,  who  acted  as  the  attorney  for  both  parties  in  obtaining 
the  judgment,  had  acknowledged  satisfaction  on  the  record. 
That  Davis  acted  as  the  attorney  for  both  parties  cannot  well 
be  disputed  in  the  fiue  of  the  uncontradicted  testimony  that 
he  prepared  the  papers,  and  indorsed  the  name  of  his  firm 
thereon  as  attorneys  for  the  plaintiff  in  said  jndgmenti  and 
advised  the  filing  of  the  transcript  of  the  judgment;  and  what 
is  much  more  significant,  signed  the  name  of  EL  8.  Alder- 
man to  the  entry  of  satisfaction,  ^  per  Jas.  K.  Davis,  plaintiff's 
att'y  **\  and  the  real  question  is  that  which  the  third  groond 
of  appeal  was  doubtless  intended  to  raise^ — whottier  be  bad 
any  authority  so  to  act  for  H.  8.  Alderman. 

While  it  is  quite  true  that  there  is  no  dirset  ovideiiee  flisi 
Davis  was  ever  employed  as*  an  attorney  by  BL  &  Alderman, 
yet  the  fact  of  his  having  so  acted,  and  that  BL  B.  Aldermaa 
is  now  claiming  the  benefit  of  his  aot^  togetlMr  with  elhar 
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circamstances  presently  to  be  alluded  to,  is  suffioIeEit  in  onr 
judgment  to  establish  tbat  relation  between  Davis  and  H.  8. 
Alderman.  If  the  confession  of  judgment  had  never  been 
taken,  or  U^  after  it  was  taken  in  the  county  of  Aiken,  tho 
transcript  thereof  had  never  been  filed  in  Barnwell  County,  it 
Ib  very  obvious  that  H.  S.  Alderman  would  have  had  no  pro- 
tense  of  a  lien  upon  the  plaintiff's  land,  and  hence  if  he  has 
any  such  lien,  he  must  claim  it  through  the  judgment  which 
was  prepared  by  Davis,  acting  as  his  attorney;  and  he  cannot 
now  claim  the  benefit,  without  assuming  the  corresponding 
burden,  at  least  so  far  as  the  rights  of  subsequent  innocent 
purchasers  are  concerned.  As  is  said  in  1  Parsons  on  Con* 
tracts,  *51:  ^  An  adoption  of  the  agency  in  part  adopts  it  in 
the  whole,  because  a  principal  is  not  permitted  to  accept  and 
confirm  so  much  of  a  contract  made  by  one  purporting  to  be  his 
agent  as  he  shall  think  beneficial  to  himself,  and  reject  the 
remainder.'*  Upon  this  principle  H.  S.  Alderman  cannot  bo 
permitted  to  claim  the  benefit  of  the  act  done  by  Davis  as  his 
attorney,  and  at  the  same  time  repudiate  his  attorneyship. 

In  addition  to  this,  it  appears  from  the  defendant's  own  tes- 
tiotiony  that  when  the  money  was  loaned  for  which  the  judgment 
was  taken,  it  was  on  the  promise  of  the  borrower  to  secure  or 
make  safe  the  lender,  and  that  the  judgment  was  voluntarily 
ooDJBSsed  by  Owen  Alderman  to  H.  8.  Alderman  for  that  pur^ 
poae,  and  H.  S.  Alderman  was  told  by  Owen  that  he  had  con- 
fessed the  judgment  in  accordance  with  his  promise.  It  would 
eeem,  therefore,  that  H.  S.  Alderman,  when  he  loaned  the 
money  to  his  brother  Owen,  relied  upon  him  to  secure  the 
same,  and  when  Owen  employed  Davis  to  take  the  confession 
for  the  parpose  of  carrying  out  his  promise,  he  was  really  act- 
ing for  the  benefit  of  H.  S.  Alderman,  who  cannot  now  be  per- 
mitted to  avail  himself  of  such  benefit,  and  at  the  same  time 
repadiate  the  agency  through  which  it  was  secured.  It  seems 
to  OS,  therefore,  that  Davis  must  be  regarded  as  the  attorney 
of  H.  8.  Alderman  in  taking  the  confession  of  judgment  If 
80^  then  he  had  authority  to  receive  the  money  due  thereon 
and  enter  satisfaction  on  the  judgment:  Pod  v.  0u(,  4  McCord, 
259;  Treatwrer  v.  MeDoweU^  1  Hill,  184;  26  Am.  Dea  166; 
StaU  €X  rd.  Taylor  v.  EatterUng,  1  Rich.  810. 

It  is  very  true  that  an  attorney  has  no  authority  to  enter 
satisfaction  without  the  actual  receipt  of  the  money,  and  as 
betweao  the  partieSi  such  an  entry  of  satisfiustion,  without  the 
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moiual  receipt  of  the  money,  may  be  Tacated  opon  a  showing 
to  that  effect  But  where  the  rights  of  third  persons  inter. 
Tene,  the  question  of  estoppel  comes  in,  as  it  would  operate  a 
fraud  upon  an  innocent  purchaser  without  notice  to  allow  a 
judgment,  which,  when  he  purchased,  bore  upon  its  Caoe  the 
evidence  that  it  was  satisfied,  to  be  opened  and  used  as  a  lien 
upon  the  property  purchased,  even  though  it  should  be  after- 
wards  made  to  appear  thai  the  satisfaction  was  improperly 
entered:  See  City  CauneU  of  OharUtian  t.  Ryan^  22  8.  C.  839; 
68  Am.  Bep.  718.  In  the  present  case  it  appears  that  when 
the  money  was  loaned  upon  the  mortgage  under  which  the 
land  was  sold,  and  when  the  plaintiff  purchased,  the  judgment 
which  is  now  sought  to  be  set  up  as  a  lien  on  the  land  bore 
upon  its  face  not  only  an  entry  of  satisfaction,  but  also  a  decla^ 
ation  of  the  receipt  of  the  money  due,  so  thai  the  records, 
which  purchasers  are  invited  and  expected  to  examine  befiire 
purchasing,  showed  that  there  was  no  lien  upon  the  land,  and 
it  would  be  a  palpable  fraud  upon  the  plaintiff  herein  to  allow 
the  judgment  to  be  set  up  as  a  lien  upon  the  landl,  because  it 
has  been  subsequently  made  to  appear  that  no  money  was  in 
fact  received,  and  the  entry  of  satisfaction  was  made  without 
authority.  Any  other  view  would  shake  confidence  in  the 
public  records,  and  jeopardise  many  titles  acquired  upon  the 
faith  of  what  such  records  show,  and  cannot  fi»r  a  moment  be 
entertained. 

The  fourth  ground  is  too  general  in  its  character  to  call  for 
further  notice  than  what  it  has  incidentally  received  in  con- 
sidering the  other  grounds. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  oii^ 
cuit  court  be  aflkmed.  _^_^ 

Konoi— BovA  Film  Pganwisaa—  BkTmwAonaK  ev  Raooaai— Wh«f 
the  reoord  thowi  that  a  prior  mortgage  has  booo  wfctigflad,  witlMmt  thovuf 
bj  whom  paymmil  wm  msdob  »  puohaMr  ImTing  no  otiior  aoCioo  tlum  tht 
fMord  mayasMune  thai  it  wae  amda  by  the  party  primarily  liabloi  tbopar* 
•hMor  noad  aol  ge  beyoad  the  leoofdt  Aktm  v.  Fnmim^  4S  Minn.  16%  SI 

Am.  stBop^aoa. 

EguiTT— Iirjinronov  io  BasTB4Dr  Sxsoonoir  ev  Jvnemsi;  —  Bqaity 
will  reetrain  tba  anforoemant  of  a  Judgment  if  any  fact  aziste  whioli  dearly 
whom  it  to  be  againet  oonadenoe,  and  of  whioh  the  injured  party  might  have 
aTailed  himeeU,  but  waa  prevented  from  so  doing  by  fraud  or  aoeidMitk  wit^ 
out  fault  on  hia  parts  Hibbard  v.  Jbflmen,  47  N.  H.  6071  92  Am.  I>ee.  467. 
and  note;  Jone$  t.  Hardeti^,  10  Gill  k  J.  404;  SS  Am.  Dea  ISQl 

BaiorFBL  «o  Dsxr  Adthoeitt  of  Aasar. — If  ooe  who  haa  been  an  ai> 
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tofiity  lor  a  dsflndaal  Moepti  iarTlM  of  AotiM  of  appotl  after  hit  death,  Iha 
ptrijr  nakiiig  snob  aerriM  baiiig  ignoranl  of  Ua  daath,  and  if  aaoh  attorney 
k  rettmod  bj  the  repnoentafeivea  of  the  deeeaaed,  bj  oonoealing  aneh  death 
lod  fuliog  to  objeet  to  the  Jariediotioii  of  the  oonrt  at  the  proper  tiaae^  lor 
tbe  frtadoleat  porpoeo  of  prerentiiig  the  proper  aerrioe^  deUya  maHng  ob* 
jeetioii  QntQ  too  Ute  to  remedy  the  def eol»  the  repreaentatiTee  of  aoeh  d»> 
OMMd  are  eatopped  to  deny  that  the  nottoe  waa  properly  aerredt  ifcfli  v* 
Lmtien,  78  OaL  90}  IS  Am.  8t.  Rep.  S2,  and  nola. 
Ail  tL  Bv^  YOK.  ZZVIL—M 


OASES 


SUPREME   COUBT 


TEXAa 


Halb  v.  Bonnbb. 

|0TtaA%aLj 

OoBPO.  — A  widow  la  aniitltd  to  raooTor  for  moDtel  lolhriQg  ■■  «i 
mont  of  dainagaa,  in  an  aetioii  agaioat  a  laOroad  oompaay  lor  Ifea 
gent  delay  in  tha  dallTary  of  tiba  body  of  bar  daad  hnabaad,  oiiippad 
andh  railway. 

Todd  and  RawMf  and  L.  J.  ShluUff  tor  the  appeUauL 

Owld  and  Camp^  for  the  appellees. 

Oaikbs,  a.  J.    The  appellant  broaght  this  snit  !n  the  eomi 
below  to  reoover  of  the  appellees,  as  reoeiven  of  the  Interna- 
tional and  Oreat  Northern  Railway  Company,  damagss  for  a 
failure  to  deliver  promptly  the  body  of  her  deeeased  hnsband, 
under  a  eontract  with  her  for  its  carriage  from  San  Antonio  t» 
Jefferson.    She  alleged  in  her  petition,  in  substance,  that  hsr 
husband  died  at  Boeme;  that  at  the  time  they  were  scgoom* 
ing  at  that  place  on  account  of  his  health,  but  that  their  hoam 
was  in  Jefferson;  that  she  caused  his  body  to  be  inclosed  in  m 
metallic  casket  and  conveyed  to  San  Antonio,  where  she  im- 
mediately entered  into  contract  with  the  agent  of  defendant* 
for  its  carriage  to  Jefferson,  by  paying  for  and  procuring  a 
first-class  passenger  ticket  to  that  place,  known  and  maikad 
as  a  ** corpse''  ticket;  and  that  at  the  same  time  she  procured 
tickets  for  herself  and  attendants  over  the  same  line  to  the 
same  place.    It  was  also  alleged  that  on  the  twelfth  day  of 
the  same  month  the  body  was  delivered  to  the  agents  of  the 
defendants  and  placed  on  board  the  train;  that  she  took  tha 
same  train  and  arrived  at  an  early  hour  the  next  morning  a4 
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the  depot  at  Jefferson,  where  her  relatirea  and  many  frlenda 
were  in  waiting  to  acoompany  her  dead  husband  to  her  home; 
but  that,  to  her  great  mortification  and  distress  of  mind,  she 
then  ascertained  that  the  casket  containing  the  body  had  not 
arrived.  It  was  further  averred  that,  as  she  subsequently 
ascertained,  the  body,  instead  of  having  been  sent  forward  by 
the  train  upon  which  she  was  carried,  as  should  have  been 
done,  through  the  negligence  of  defendants'  agents  or  servants 
was  placed  in  a  box  car  and  left  upon  the  side-track  at  Pales* 
tine,  an  intermediate  station;  that  it  did  not  reach  Jeflferson 
untU  the  fourteenth  day  of  the  month;  and  that  on  account  of 
its  advanced  state  of  decomposition,  resulting  from  the  delay, 
*4t  was  with  great  difficulty  and  much  additional  pain  and 
distress  of  mind  that  she  and  his  friends  could  decenUy  inter 
the  said  remains.''  The  petition  claimed  damages  for  mental 
distress,  and  prayed  also  for  a  recovery  of  exemplary  damages. 
A  demurrer  to  the  petition  was  sustained  by  the  court,  and 
the  plaintiff  having  declined  to  amend,  her  suit  was  dismissed. 
She  here  complains  of  the  ruling  of  the  court  upon  the  de- 
murrer, and  asks  a  reversal  of  the  judgment 

We  are  unable  to  distinguish  in  principle  this  ease  from 

those  in  which  recoveries  against  telegraph  companies  have 

been  allowed  for  failure  to  deliver  with  promptness  messages 

announcing  the  death  or  mortal  illness  of  near  relatives.    8uch 

cases  are  exceptionaL    As  a  rule,  mental  suffering  is  not  an 

element  of  the  damages  which  are  recoverable  for  breach  of 

a  contract,  or  in  an  action  for  a  tort  founded  upon  a  right 

growing  out  of  a  contract    Ordinarily  the  object  of  sending  a 

telegraphic  message  announcing  the  death  or  sickness  of  a 

relative  is  to  afford  the  person  to  be  benefited  the  solace  that 

may  result  from  being  present  during  the  last  illness  of  the 

relative,  or  attending  his  obsequies,  as  the  case  may  be.    The 

direct  result  of  the  failure  to  perform  the  duty  of  delivering 

the  message  being  to  deprive  the  person  addressed  of  this 

solace,  and  to  cause  distress  of  mind,  it  is  not  imreasonable 

that  he  should  have  his  compensation  therefor.    It  is  upon 

this  principle,  in  my  own  opinion,  that  the  decisions  of  this 

oourt  in  the  telegraphic  cases  are  to  be  maintained.    The  same 

principle  applies  in  this  case. 

But  however  that  may  be,  we  see  no  valid  reason  why,  if  a 
recovery  can  be  had  for  mental  suffering  resulting  from  failure 
to  deliver  a  telegraph  message  announcing  a  death,  like  dam- 
ages should  be  here  denied. 
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In  tbe  ease  of  Weitem  Union  Td.  Co.  y.  8imp9o%  78  Tax. 
422,  the  reaalting  injury  was  Bomewhai  similar  to  that  in  thi 
present  case.  But  it  is  insisted  that  the  mental  suffering  for 
which  a  recovery  was  sustained  in  that  case  was  the  imme- 
diate result  of  the  delay  in  receiving  the  money  which  thi 
company  had  contracted  to  deliver.  Some  disagreeahle  men- 
tal emotion  is  the  ordinary  result  of  the  failure  to  pay  or 
deliver  money  according  to  promise.  But  the  measure  of 
damages  for  the  breach  of  the  contract  is  the  money  to  be 
paid  or  delivered,  with  interest.  It  was  the  fact  that  the  plain- 
tiff was  detained  in  a  distant  state  watohing  over  the  body  of  her 
deceased  husband  which  sustained  the  recovery  in  that 

The  judgment  is  reversed  and  the  cause  remanded. 


MsHTAL  AMcnnsH  AS  AM  BLsmsT  ov  Duu^n:  8m  Wpamm  v. 
71  M«.  227;  as  Am.  Bap.  303,  and  notoi  Wut  v.  Wmtmm  U.  TdL  O..  M 
Km.  S8;  7  Am.  St  Bap.  SSQ,  tad  m>to  534-687;  (^m^fb^  v.  Doggtit,  aS 
Tax.  139;  jM<  jf.  SM;  nott  to  fTnCwii  U.TtLOxw.  iTotftM^fw^  p^  ML 


Ltnb  v.  Sanfobdw 

BxBomoBS  AHB  Ammi nvaATOBs  —  PaoBAm  8ai.m  — 

''Forrb"  and  *<  Fwrit "  an  idiRi mucmi^  and  a  prabatt  Mia  af  hod 
longing  to  tha  aatata  of  WiUia  A.  Farri%  bat  arigbmOy  gtaaOad  to 
A.  Fonif,  wiU  ooaray  a  good  tiUa. 

JoaoDunnov  09  FaoBAm  Oo«jb!T  — Paannivraoir.  —A  oosa^i  aovl  bi 

ard  JwidUolMQ  of  Om  admiaiatratioQ  of  aataiM»  aad  wImb  aalUif  to 
the  oontrary  appaara  mpoa  ite  roootd%  it  will  ba  ptaaooMd,  vpaa  oollat 
and  attaoka  an  ila  jndgmanti,  that  it  foand  tibo  faola  fta  aodat  ttat  waalA 
fjirt  it  juriadictioii. 

BKBoOToaa  ahd  Amiun8TaAiOBS--PfeoaATa  Sals— Ooclaisbal  Arkob. 
-- Objaotiona  that  tiba  ardar  far  a  pnliala  aala  WM  abtaiaad.  eiid  tha  ada 
amda  withont  tho  naaaaaaiy  notioa^  oaanot  ho  wgod  whan  te  ado  li 
aoUatarally  attacked. 

BKaoOTona  and  Aoimrisnusoas— PaoaAtB  Saub— Ooklaisul  AniSB. 

—  Whara  an  applioatioB  1^  aa  adndnlalcatar  to  aall  hud  ahova  that  tki 
aetata  ia  indebted,  and  aaka  f ot  aa  order  to  aall  far  tha  pwpoea  af  payiog 
debti,  the  objeotiaii  that  the  i^pUcatioa  diioloeae  no  aaaaa  for 
tration  and  no  reaaon  for  a  aala  ia  not  avaiUUa  im  a  oaUataial 
mpon  a  aala  nnder  aadh  order. 

■ksootors  and  ADMUfisnuxoBs^PaoaAnSAiiW^OoLLASBaAa 

—  Allowamob  ov  Olaih.  —  Am  order  af  aala  graatad  oa  appUaalioa  ^ 
aa  adminietrater  to  eeU  land  for  the  paymeat  of  a  apeoifloil  daht  amaaali 
to  an  allowaaoe  of  anefa  debt,  and  the  aala  aaaaot  ho  aoOatarafly  a^ 
tacked  on  the  groaad  that  it  oooorred  befota 
or  aUowed. 
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— Wnmd  lapromirfa|gm«dtriorafrolMie«l%  ud  ia  thi  m^  %km% 
«id«,  M  avvkbto  whM  Om  Mto  is  dlvMlij  aliiekid,  Imt  «wmI  W 

BZflOmOBS  AHB  AinilHIITBATQBS  —  PlOIATl  SAUi  —  C6L&AniA&  AltAOL 

">Tli0  alMenM  of  an  exhibit  wid«r  oath  ahowiiig  tiba  oonditloii  of  Um 
artaftsb  aad  wiia  cMte  htaw  bow  oUowod  at  tho  tinio  oppliootiaa  li 
■Mds  bj  an  admiiiiatnitor  for  aa  ordor  to  aoU  laod,  will  not  Titiato  a  aalo 
mads  thoreimdor»  upon  ooUatoral  attack. 
SuauToim  ahd  Adioniriutobs  ^  Pbobatb  Salb — Labd  OMamwioMTM, 
— Where  a  land  oortifioato  granted  to  a  person  by  special  statato  is  or- 
dered sold  hj  tiio  probals  oonrt  after  his  death  in  payment  of  his  debti^ 
the  pBTohaser  aoqniros  a  good  titls^  espeeially  if  tibo  oortifioato  issBco  bo» 
iorethesalo. 

■ZBOUIOBS  AHD  AmfUrXSTBATOBB  —  LlMITATIOB  OM  OkAVT  Of  ABMXinBTftA* 

noB. — When  the  law  in  foroe  at  tho  time  of  the  death  of  an  intestate 
does  not  fix  the  time  within  which  administration  of  his  estate  most  bo 
oommenoed,  tho  fiaot  that  administration  was  granted  mors  than  tea 
years  after  his  death  does  not  render  it  Toid. 

X1BUUTUB8  AHD  Admihutbatobs — Pbobatb  Salbb— Lahd  Obbtivioatb.  — 
A  land  certificate  granted  by  special  statate  to  the  heirs  of  a  person  named^ 
in  consideration  of  his  right  to  reoeire  it  perscoally,  is  not  a  gift  to  tho 
heirs  of  the  person  namedt  bat  it  forms  part  of  tho  assets  of  his  estate 
aftsr  iiis  death,  and  during  administration  thereon  is  snbject  to  sale  Isr 
the  payment  of  his  debts. 

QmoiBs — MnfiaTBBiAL  Aor  vndbb  Sfboial  Statoth  —  lasvAHcn  ov  Lab» 
OBBTDnoATB. — The  act  of  the  commissioner  of  a  hmd-offioo  in  issning  n 
land  certifioats,  as  direoted  by  special  statnte,  is  merely  ndnisterialy  and 
doss  not  dotennino  the  ownerships  nor  divert  tibo  titlo  irsai  tibo  perssa 
intended  by  the  statate  to  reoeiFO  it^ 

A.  K.  8wan^  H.  N.  Atkinaon^  and  J.  S.  Bamar^  tor  the  appal- 
lanta. 

DavU  and  Barm,  fiur  the  appelleet. 

F18HBB,  J.9  Section  B.  This  ig  a  gtiit  of  trespaaa  to  try  title 
instituted  in  the  district  court  of  Clay  Coanty,  Augast  80, 1888, 
by  appellants,  against  the  unknown  heirs  of  0.  P.  Runnell  and 
the  unknown  heirs  of  B.  B.  Sanford  and  William  Weaver.  The 
land  in  controversy,  as  claimed  in  the  original  petition,  wag 
patented  to  the  heirs  of  Willis  A.  Farris.  The  Sanford  heirs 
answered  and  disclaimed  as  to  all  of  the  land  sued  for  except  a 
designated  1,505  acres.  The  Sanford  heirs  pleaded  not  guilty 
ms  to  the  1,505  acres.  Weaver  by  answer  disclaimed  ag  to  the 
land  sued  for,  except  820  acres,  which  he  claimed  by  limitatioa. 
The  plaintiffs  at  this  stage  of  the  case  filed  their  first  amended 
petition,  seeking  recovery  only  against  the  Sanford  heirs  (nam* 
ing  them)  and  against  Weaver  for  the  land  claimed  by  thea 
in  their  respective  answers.    The  ease  below  wag  tried  befim 
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the  oonrt  without  a  jury,  and  judgment  was  rendered  In  faTor 
of  the  defendants.  It  is  admitted  that  the  judgment  is  co^ 
rect  as  to  defendant  Weaver,  he  being  entitled  to  the  820  aeres 
set  up  in  his  answer  under  his  pleas  of  limitation.  It  is  agreed 
that  appellants  are  the  heirs  of  Willis  A.  Farris,  deoeaaad,  and 
it  is  also  agreed  that  the  defendants  Sanford  are  the  heirs  of 
B.  E.  Sanford)  and  that  they  have  a  regular  ohain  of  title  from 
William  H.  Stubblefield  down  to  themselves  for  the  1,505  acres 
of  the  Farris  survey,  as  set  up  in  theiranswer. 

February  11,  1850,  the  legislature  passed  an  act  for  the  re- 
lief of  the  heirs  and  legal  representatives  of  Willis  A.  Farri% 
deceased.  As  the  construction  of  this  act  is  before  us  for  our 
consideration,  we  will  set  it  out  in  full. 

"  Section  1.  Be  it  enacted  by  the  legislature  of  the  state  of 
Texas,  that  the  commissioner  of  the  general  land-offioe  be  and 
is  hereby  required  to  issue  a  certificate  for  one  league  and 
labor  of  land  to  the  heirs  or  legal  representatives  of  Willis  A. 
Farris,  deceased,  and  that  the  same  be  located,  surveyed,  and 
patented  on  and  to  any  of  the  vacant  and  unappropriated  lands 
of  this  state;  provided,  however,  this  act  shall  only  be  in  force 
and  effect  if  the  party  has  not  heretofore  received  his  head- 
right'' 

The  act  took  effect  from  and  after  passage. 

In  obedience  to  this  act,  the  commissioner  of  the  generd 
land-ofiice,  on  April  15,  1852,  issued  to  the  heirs  of  Willis  Am 
Farris  a  certificate  for  a  league  and  labor  of  land.    This  cer> 
tificate  was  located  on  the  land  in  controversy,  and  the  patent 
was  issued  to  the  heirs  of  Willis  A.  Farris  August  14^  186& 
William  H.  Stubblefield,  from  whom  the  defendants  deraign 
title,  purchased  the  certificate  at  an  administrator's  sals  on 
the  first  Tuesday  in  May,  1852,  from  David  .Y.  Portia,  the  ad- 
ministrator of  the  estate  of  Willis  A.  Farris.    It  appears  from 
the  record  that  January,  26, 1852,  David  Y.  Portia  presented 
his  application  in  the  probate  court  of  Austin  County,  asking 
that  be  be  appointed  administrator  of  the  estate  of  Willis  ^ 
Farris,  who  died  intestate  in  the  year  1841,  and  at  the  time 
largely  indebted  to  the  estate  of  John  Cummings,  and  left  ne 
property  except  a  claim  to  headright  of  a  league  of  land.    At 
the  time  of  his  death  Farris  was  a  citisen  of  Texas.    At  the 
February  term,  1852,  of  the  court,  ad  ministration  was  granted 
on  the  estate  of  Willis  A.  Farris,  and  Portis  appointed  admin- 
istrator.   March  29,  1852,  Portis  qualified  as  administrator  of 
the  estate  by  executing  the  required  bond  and  m^kfng  oath  $M 
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required  by  law.    On  the  same  day  the  court  ai^inted  ap- 
praisers to  make  inYentory  of  the  property  of  the  estate,  who 
upon  that  day,  together  with  the  administrator,  returned  an 
appraisement  and  inventory  of  the  property  of  the  estate  as 
^  a  certificate  for  one  league  and  labor  of  land,  to  be  issued  by 
the  commissioner  of  the  general  land-oflSce  to  the  legal  repre* 
sentatives  of  said  Farris,"  which  the  appraisers  valued  at  five 
hundred  dollars.    March  29,  1852,  Portis,  as  administrator, 
makes  his  application  to  the  court,  in  which  he  asks  for  an 
order  of  sale  of  the  olaim  for  a  headright  certificate  of  a  league 
and  labor  of  land,  to  be  issued  under  a  special  act  of  the  legis- 
lature, and  that  this  is  all  of  the  property  of  the  estate  of 
Farris.    The  sale  is  asked  for  the  purpose  of  paying  a  claim 
held  by  Portis  belonging  to  the  estate  of  John  Cummings, 
deceased,  against  Farris  for  the  sum  of  two  thousand  six  hun- 
dren  dollars,  and  that  the  claim  was  in  the  shape  of  a  mort- 
gage on  the  headright  of  Farris,  located  in  Bexar  County,  and 
that  the  mortgage  was  sent  to  Bexar  County  for  registration, 
but  neither  the  mortgage  nor  the  record  thereof  can  be  found. 
The  application  further  states  that  the  headright  of  said  Farris 
was  rejected  by  the  board  of  traveling  land  commissionerSi 
and  that  the  special  act  of  the  legislature  was  passed  at  the 
special  instance  of  the  applicant    The  application  further 
states  that  there  are  no  funds  of  the  estate  to  meet  the  costs 
and  expenses  of  administration.    On  March  29, 1852,  the  court 
beard  the  application  and  ordered  the  sale  of  the  headright 
certificate  of  Willis  A.  Farris  for  one  league  and  labor  of  land. 
The  order  requires  the  certificate  to  be  sold  at  public  outcry 
to  the  highest  bidder  on  a  credit  of  twelve  months.    After  due 
notice,  October  26,  1852,  the  administrator  made  his  report  of 
{he  sale  of  the  certificate,  in  obedience  to  the  order,  after  giving 
legal  notice;  that  the  certificate  was  sold  on  the  first  Tuesday 
in  May,  1852,  to  W.  H.  Stubblefield,  on  a  credit  of  twelve 
months,  for  the  sum  of  seven  hundred  dollars,  his  being  the 
highest  and  best  bid.    At  the  October  term,  1852,  the  court 
confirmed  the  sale  of  the  certificate,  and  the  order  recites  that 
{he  administrator  had  made  a  deed  to  Stubblefield,  which  the 
court  approves.    Hay  10,  1852,  Portis,  as  administrator  of  the 
the  Farris  estate,  executed  a  deed  to  Stubblefield,  conveying 
{he  certificate.    Appellants  contend  that  this  administration 
and  sale  of  the  certificate  is  void,  and  conveyed  no  title  to 
Stubblefield  in  the  land  by  reason  of  his  purchase  of  the  oer- 
Uficata. 
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^  1.  BMftnM  tlie  grant  of  the  oerttfioato  mnd  Hm  oertiiloato 
itself,  located  upon  the  land  ased  for,  was  to  heirs  of  Willis  ▲• 
Forris,  and  the  administration  was  upon  the  estate  of  WilUa 
A.  Farris,  and  the  certificate  sold  to  Stnbblefield  was  the  head* 
right  of  Willis  A.  Farris,  and  not  Willis  A.  Forris."  We  be* 
lieve  the  names  *'  Farris ''  and  ^  Forris  **  are  idsm  sofiaiit:  1ft 
Am.  A  Eng.  Ency.  of  Law,  122-124.  Bni  however  this  may 
be,  it  is  reasonably  apparent  that  Willis  A.  Forris  and  Willis  A. 
Farris  is  the  name  applying  to  the  same  person,  and  that  the 
spelling  of  the  name  differently  arose  out  of  errors  and  mis- 
takes committed  in  preparing  the  certified  copies  of  the  instru- 
ments and  records  fh>m  the  secretary  of  state's  oflBoe  and  the 
land-office  that  are  in  evidence  in  the  case.  In  the  certified 
copies  of  records  offered  in  evidence  by  plaintiff,  the  name  ajh 
pears  *'  Forris.''  In  the  certified  copies  introduced  by  deibiid* 
ant  the  name  is  spelled  '*  Farris.** 

**  2.  Because  it  does  not  appear  that  Farris  died  in  Austin 
County,  or  had  any  assets  or  property  there,  and  therefore  the 
court  bad  no  jurisdiction  to  grant  the  administration.'*  The 
county  court  of  Austin  County  had  general  jurisdiction  con* 
coming  the  administration  of  estates.  Nothing  to  the  con* 
trary  appearing  upon  the  record,  it  will  be  presumed,  when  its 
judgments  are  collaterally  attacked,  that  it  found  the  fitcts  to 
exist  that  would  give  it  jurisdiction. 

*^  8.  That  the  order  of  sale  was  obtained  and  the  sale  of  the 
certificate  made  without  notice  being  given  beforehand."  These 
objections  are  only  available  in  a  direct  proceeding,  and  can> 
not  be  urged  when  the  sale  is  collaterally  questioned:  JBudef 
r.  Barnard,  48  Tex.  87;  Heath  r.  XayvM,  62  Tex.  691;  Cfrotyr 
V.  WatBon,  19  Tex.  868. 

**  4.  That  the  application  shows  no  cause  for  adminiatratioA 
and  no  reason  for  a  sale  of  the  certificate."  The  application 
shows  that  the  estate  was  indebted,  and  asks  for  sale  of  oerti* 
ficate  for  the  purpose  of  paying  debts.  Whatever  may  be  the 
object  in  the  application  in  this  respect,  the  objectlona  eannoi 
be  heard  in  this  case:  Butiey  t.  Barnard^  48  Tex.  87. 

*'  6.  That  the  certificate  was  sold  before  the  daim  d  CnoH 
mings's  estate  was  presented  and  allowed."  The  andioaticm 
for  order  of  sale  sets  out  this  claim,  and  asks  that  the  oertil^ 
cate  be  sold  for  the  purpose  of  paying  the  debt  llio  eoai 
grants  the  order  of  sale  as  asked.  The  application  for  otdsr 
of  sale  was  made  by  the  administrator.    TUa  is 
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to  aa  allowBiiM  of  the  eteim  by  the  admhiiBtrator  and  aa 
approyal  by  the  eomt:  Alien  r.  Olark^  21  Tex.  405. 

^^6.  That  the  administration  and  sale  of  oertificate  was 
fraudulent,  and  that  the  Cuminings  claim  was  barred  on  its 
face,  and  as  a  debt  it  would  not  support  an  administration.'' 
These  are  proper  objections  to  be  urged  in  a  direct  attack  upon 
the  administration,  but  cannot  be  heard  in  this  case:  Firebaugh 
Y.  Ward,  61  Tex.  414;  Capt  y.  Stubbs,  68  Tex.  228. 

**  7.  That  the  application  for  sale  was  not  accompanied  hj 
an  exhibit  under  oath  of  the  oondition  of  the  estate  showing 
what  debts  had  been  allowed.''  A  failure  to  attach  such  ex* 
hibit  would  not  render  the  sale  void.  A  sworn  appraisement 
and  inyentory  was  made  before  sale,  showing  the  condition 
of  the  estate:  Finch  t.  EdmonBon,  9  Tex.  604,  and  Miller  t. 
Miller^  10  Tex.  888,  are  relied  upon  hj  appellant  as  authority. 
The  first  case  is  questioned  in  Hurley  y.  Bamardy  48  Tex.  87> 
and  is  impliedly  oyerruled  in  Heath  y.  Layne,  62  Tex.  692* 
The  latter  case  is  explained  by  AUen  y.  Clark,  21  Tex.  406,  and 
the  expressions  in  the  opinion  that  supports  the  contention  of 
appellants  are  disapproyed. 

*'8.  That  the  certificate  was  not  in  existence  at  the  time 
the  order  of  sale  was  made,  and  was  not  inyentoried  as  assets 
of  the  estate."  The  special  act  of  the  legislature  was  in  exist- 
ence at  the  time  the  order  was  made  granting  the  right  to  sell 
the  certificate,  and  the  certificate  was  issued  before  the  sale. 
The  right  of  Farris's  estate  flowed  from  the  act  of  the  legislap 
tore,  and  was,  at  the  time  of  the  order,  an  existing  right 

**  9.  That  the  administration,  being  granted  on  Farris's  estate 
more  than  ten  years  after  his  death,  was  yoid.'  This  object 
tion  is  not  tenable.  This  was  the  first  grant  of  administration 
upon  Farris's  estate.  The  then  existing  law  did  not  fix  a  time 
when  administration  should  commence  after  the  death  of  the 
intesUte:  Martin  y.  Robineanj  67  Tex.  876.  The  sale  and  order 
of  aale  are  not  subject  to  collateral  attack  for  this  reason. 

^  10.  That  the  certificate  was  not  assets  of  the  estate  of  Far- 
rifl,  but  the  property  of  the  heirs  of  Farris;  therefore  not  sub- 
|aot  to  administration,  for  the  reason  that  it  was  a  donation 
to  the  heirs  under  the  special  act  of  the  legislature."  By  re^ 
arenoe  to  the  special  act,  it  will  be  seen  that  the  legislature  in 
granting  this  certificate  .recognised  that  Willis  A.  Farris  had 
before  his  death  earned  the  right  to  a  headright  certificate  of 
jt  league  and  labor,  and  in  recognition  of  tliis  right  they  granted 
to  his  heirs  or  legal  representatives  the  certificatOi  if  he  had 
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not  heretofore  reoeiyed  his  headright.  The  tarms  of  this  act 
clearly  imply  that  the  conaideration  that  moved  thelegielature 
to  grant  the  certiicate  was  the  right  existing  in  Farris  by  rea- 
son of  his  having  complied  with  the  laws  under  which  the  ceiw 
tificate  was  earned.  If  this  was  the  purpose  of  the  legislature, 
the  grant  cannot  be  regarded  as  a  gratuity  or  donation  to  the 
heirs:  HUlr.  KerrJS  Tex.  21S;  Roger$Y.  Kennard,5iTex.U. 

'*  11.  That  the  special  act  granting  the  certificate  required 
the  commissioner  of  the  general  land-office  to  issue  to  the  heirs 
or  legal  representatives  the  certifioate«  and  the  certificate  be- 
ing issued  by  him  to  the  heirs  was  the  exerciseof  a  disorotioii* 
ary  act  upon  his  part,  and  so  issuing,  vested  the  abeolute  title 
in  the  heirs.''  There  is  nothing  in  the  special  act  thatconfina 
the  right  upon  the  commissioner  to  decide  which  class  of  per> 
sons  mentioned  in  it  shall  be  entitled  to  the  certificate.  The 
act  that  granted  the  right  directed  the  title,  and  the  commis- 
sioner had  no  power  to  divert  it.  His  duty  was  simply  min- 
isterial. He  had  no  authority  to  pass  upon  the  rights  of  the 
claimants  to  the  certificate  so  as  to  conclude  them.  The 
issuance  of  the  certificate  to  the  heirs  does  not  make  it  their 
individual  property,  but  the  certificate  is  subject  to  the  pay* 
ment  of  their  deceased  ancestor's  debts,  and  is  assets  of  hji 
estate. 

We  find  no  error  in  the  judgment,  and  report  the  ease  far 
affirmance.  ___ 

Idbk  SovAiia  — Notes  ooUeoting  oaaat  on  thii  rabjeol  wiU  bt  ffooada^ 
pended  to  StaU  ▼.  White,  anie^  p.  783;  Schooler  ▼.  Adirei,  IS  Am.  Dm.  flOli 
aad  Parchman  ▼.  Biaie^  28  Am.  Rep.  439.  Hie  eflfeel  of  a  ooaTojmiioe  %J  «r 
to  a  party  under  a  wrong  name  ia  dieeneeed  ia  tibe  note  to  FaOom  ▼•  Kdme^ 
^  Am.  Dec  847. 

Tbx  Ordbbs  AMD  JuDOMKim  ov  PaoBATB  OousBi^  wImb  aolfaig  wHUb 
their  jnrisdiction,  are  entitled  to  the  same  faTormble  praaamptioBa  and  tte 
same  iramnnity  from  coUateral  attack  aa  are  accorded  to  thcae  of  oonrti  ef 
general  jarisdiotion:  Sherwood  t.  Baker^  106  Mo.  478;  24  Am.  Si.  Bep.  W^ 
and  note;  Wteme  ▼.  MaeUreon,  SO  Tex.  46.  Where  jgriadiotioB  of  a  eosii 
•depends  on  the  finding  of  a  particniar  alleged  f  aetp  the  eBorsifla  of  jarisdiBtiss 
implies  the  finding  of  that  fact:  Thomlom  ▼•  Baker,  16  B.  L  663;  t  Am.  8i 
Rep.  925;  HomeUm  t.  KUhugk,  80  Tex.  296. 

ExKCTTTioN  Salbs — NoTiCBS.  —  If^ilnre  of  sheriff  to  pcsl  notice  of  ssb  d 
land  under  execution  in  front  of  the  oonrt-honie,  as  required  hj  law,  ii  a 
mere  irregularity  which  cannot  affect  the  title  of  aa  iaBoosnt  pmuhssw  is  s 
collateral  proceeding:  Bvane  ▼.  Bobbermm,  92  Ma  192}  1  Am.  81  Bep^  701; 
■compare  Whitaher  ▼.  Aehbey,  43  La.  Ann.  117.  An  example  of  sals  hsU  roid 
because  of  the  posting  of  the  notice  in  the  wrong  place  wiU  be  foand  Ib 
^.  Moetier,  72  Tex.  636;  13  Am.  St.  Rep.  83SL 
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A  JoDomirr  Obtained  against  a  Pntsos  bt  Fravd  eaimot  be  anaflad 
4»11aterUl7:  Ogi$r.  Baier,  137  Pa.  St  878;  21  Am.  St.  IUf».  886;  JforrOr  ▼. 
Morrill,  20  Or.  98;  28  Am.  St.  Rap.  M.  See  alao  mmanm  r.  Haptet,  77 
Ibz.  283;  18  Am.  St.  Bep.  762. 

JuKSSDwnom  ov  Fbobatb  Cousx  Attaoius  when  a  petition  ia  filad  by 
the  proper  party,  aetting  forth  »^y  of  the  atatutory  groouda  for  a  aale;  and 
Jariadietioa  haTing  oQoe  attached,  any  interrening  arrora  or  irregalaritiea  in 
the  proceedinga  wUl  not  ftrail  to  aToid  the  aale  when  collaterally  impeaohedt 
Ooodwm  ▼•  Simtf  88  Ala.  102;  11  Am.  8k  Rep.  21.  The  abaenoe  of  an  aoon- 
xate  and  exact  deaoription  of  realty  of  a  deoedent»  in  a  petition  for  an  order  of 
nle^  will  not  render  the  aale  void:  Stuart  t.  ABm,  16  OhL  478;  76  Am.  Deo. 
861.  A  petition  for  the  aale  of  landa  belonging  to  a  deoedent  may  properly 
refer  to  the  achednlea  of  the  inventory  of  anoh  eatate  for  a  partionUr  deaertp* 
tion  of  anoh  landa:  Siekardmm  ▼.  BuHer,  82  Oal.  174;  18  Am.  St.  Rep.  lOL 
Whether  the  opinion  of  the  ooort  in  the  principal  oaae  wonld  have  been  di£Eer» 
«nt  if  no  appraiaement  and  inFcntory  ahowing  the  condition  of  the  eatate  had 
been  made  heiom  the  sale,  qucare, 

Thb  Bmor  of  ths  Statotx  waa  to  confer  on  the  grantee  of  the  land  an 
inchoate  title,  which  waa  a  Fcated  right,  and  therefore  property  capable  of 
being  tranaferred.  Similarly,  in  Lang  t.  Morqf,  40  Blinn.  398,  12  Am.  Sk 
Rep.  748k  it  waa  held  that  a  valid  mortgage  might  be  given  by  one  who  had 
made  entry  nnder  the  homeatead  lawa  of  the  United  Statea,  npon  the  land 
ao  entered,  before  he  had  made  hia  final  proof  and  received  the  certificatn 
thereof. 

A  MnriSTBBiAL  Aor  ia  one  which  a  peraon  performa  nnder  a  given  atnta 
of  facta,  in  a  preacribed  manner,  in  obedience  to  the  mandate  of  legal  anther* 
ity,  and  without  regard  to  or  the  exerciae  of  hia  own  judgment  upon  tho  pro- 
priety of  the  act  b^ng  dones  Fkmnioifr,Oi^i^J^er$omiU§^  17  Ind.  189)79 
Am.  Dec  488. 


Crawford  v.  Doggbtt. 

(88TIXA8,  UB.) 

DAMAon  warn  Vmhtal  Avoitibh— Wrongvitl  SiQinsTRAnoN. — Mental 
diatreaa  or  anfiforing  ia  not  an  element  of  the  actual  damagea  anatained 
from  tha  wrongful  aning  out  of  a  writ  of  aeqneetration  and  a  aeiiara 
thereunder.  In  order  to  recover  for  mental  anguish,  the  auing  out  d  tho 
aaifaeatration  maat  be  both  wrongful  and  malidona^  ao  aa  to  Juatify  n 
recovery  for  esEcmplary  damagea. 

HiroAin)  AiTD  Wm— IiiAUUTT  of  Wxfi  for  Tobt.  —  a  wife  la  Uabia 
lor  wrongfully  aning  ont  a  writ  of  aequeatratioa  JoinUy  with  her  hnabancb 
nnleoa  she  acta  nnder  hia  coercion. 

Drury  Fidd^  for  the  appellants. 

D.  M.  Short  and  8(m^  for  the  appellee. 

Oainss,  a.  J.  The  appellants,  who  are  husband  and  wifoi 
broDght  this  suit  to  recover  of  appellee  a  traot  of  land  upon 
which  he  was  living  with  his  family.    They  also  saed  ont  a 
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writ  of  seqaestration,  by  ylrtne  of  wUcb  0ie  sberiff  A8po»» 
•essed  the  defendant  of  the  property,  and  held  it  until  it  was 
replevied  by  the  latter.  The  defendant  pleaded  in  reeoaven- 
tion,  alleging  that  the  writ  of  sequestration  was  anlawfoUy 
and  malieionsly  issued,  and  prayed  for  the  reooTety  of  both 
actual  and  exemplary  damages.  He  averred  in  bis  plea  that 
when  dispossessed  of  his  property  he  had  been  compelled  to 
seek  shelter  for  himself  and  for  his  wife  and  children  with 
his  neighbors  until  he  succeeded  in  giving  the  replevy  bood, 
and  asked  compensation  for  mental  suffering  as  actuid  dam- 
ages in  the  case.  The  plaintiff  dismissed  his  suiti  and  the 
parties  went  to  trial  upon  the  plea  in  reconvention.  The  Jury 
returned  the  following  verdict:  **  We  the  jury  find  for  the  de* 
fendant,  A.  W.  Doggett,  against  the  plaintiffs,  E.  B.  and  W. 
H.  Crawford  actual  damages  as  follows:  For  time  lost|  fivo 
days  (II  per  day),  15;  for  loss  of  use  of  premises,  rental  value, 
$6;  for  injury  to  feelings,  $190.    Total  1200.'' 

The  court,  in  an  elaborate  charge,  instructed  the  jury  that  if 
they  found  that  the  writ  of  sequestration  was  wrongfully  is- 
sued, they  should  return  a  verdict  for  defendant  for  hia  aetual 
damages,  and  that  the  injury  to  his  feelings  was  an  element  of 
such  damages;  and  also  that  if  they  found  that  the  writ  was 
both  wrongfully  and  maliciously  issued,  they  should  givm  ex- 
emplary damages. 

So  much  of  the  charge  as  instructed  the  jury  that  injury  to 
the  plaintiff's  feelings  was  an  element  of  actual  damages  la 
assigned  as  error,  and  we  think  the  assignment  well  taken. 
In  the  case  of  Trawiek  v.  Martin  Brown  Co.,  79  Tex.  460,  aflsr 
mature  consideration,  this  court  held  that  injury  to  feelingi 
could  not  be  recovered  in  a  suit  for  wrongfully  suing  out  an  aft* 
tachment;  but  that  if  the  writ  were  maliciously  issued,  and  ex* 
emplary  damages  were  recoverable,  distress  of  mind  produced 
by  it  was  proper  to  be  considered  by  the  jury  in  assessing  maeh 
damages.  The  same  principle  applies  in  this  ease.  There  is  no 
statement  of  facts  in  the  record,  but  no  evidence  oonld  bav« 
been  introduced  which  would  have  rendered  the  instructkMi 
proper.  The  verdict  shows  that  the  appellants  were  fnjim^ 
diced  by  it 

It  is  insisted  that  there  is  fundamental  snort  beoanss  Hhrn 
wife  was  not  responsible  for  the  consequence  of  the  wiuugful 
suing  out  of  the  writ  of  sequestration.  But  the  wifo  is  lisMa 
for  her  torts,  unless  she  act  under  the  coercion  of  her 

The  judgment  is  reversed,  and  the  case  is  wimanded, 
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LLABiLfrr  ov  Wife  ior  T6bt.  —  A  wif«  to  ptnonany  liable  for  tort  oooi- 
niited  by  ber^  iiiii««  b«r  bubaad  wm  botb  pryenfc  and  dir«otod  th«  doing 
of  it  at  ibo  timo^  in  wbioh  oaoo  bo  alono  to  liabloi  WkeOmr  Uu  Mfg.  Ox  ▼• 
H61.  115  Pk.  St  487;  t  Am.  8k  Rop.  975;  /WmUto'o  AppmO.  lift  Fa.  8t 
fi34;  8  Am.  St  Bop.  688.  Omoo  on  ibo  labjoet  will  bo  fonnd  oolleotod  in  tho 
aoto  to  Wkml€r§U.  M/ih  Oo.  t.  ffeU,  116  Piw  8t  487|  8  Am.  St  Bep.  676. 


Missouri  Paoifio  Railway  Go.  v.  Hbidbnhbimbr. 

Bnxa  ov  Luomq  ~  AflnomoHT  —  Sxoppaob  n  Tsahiitv.  —  A  bOl  o' 
lading  to  a  qnati  nogotUblo  inatromont  aymboliiing  Ibo  proporty  do- 
■eribod  tboroin,  and  tbo  dollvory  of  tibo  biU,  wiib  an  amignmont  indoned 
tboroooy  tiantfon  to  aa  amignoo  in  good  faitb  and  for  Talno  a  porfoet 
tiUo  to  tbo  goodly  tbna  dofoating  tbo  •ellor'a  rigbt  of  atoppago  la  jram^Utk 
tiioiigb  tbo  goods  aro  aotoally  in  tranait  at  tbo  timo  of  tbo  amigaaiont 

Bnxa  OF  Lankq^  Ammnam  ab  PiiiDoi— Srapriaa  ur  TaAjranv.— 
^Dio  tranafor  ol  abill  of  lading,  by  way  of  plodgo  or  as  ooUatoral  ■oonrity 
ior  a  loaoy  tboogb  It  may  not  abacdatoly  defoat  ibo  lollor's  rigbt  of  atop- 
pago la  Irofiite^  proronta  bim  from  ■worHng  Ibat  rigbt  ao  againat  tbo 
transforoob  nntil  bo  bat  diiobargod  tibo  dobt  Moarod  by  tbo  tranifor. 

^asM  09  liADiKO— OjuttZHAL  AK9  IluFuoATS — AamHMBira — SionAaa 
or  TEAHfliro; ~Two  bilh  of  ladiag*  ono  markod  ''original"  and  tbo 
olbor  **  dapUoatay"  imnod  by  a  railway  oompaay  for  tbo  aamo  good%  aro 
«f  oqnal  valni^  and  tbo  tranafor  by  indoraomont  of  tbo  ono  nuurkod 
••dnpUoato**  by  tbo  oonaignoob  wbo  bolda  tbo  lagal  titio,  to tkbmmjkk 
aaaignoa  for  valno  aa  oollatoral  aaouityp  tranafora  tibo  titlo  to  tbo  good% 
and  dofoata  ibt  aellar'a  rigbt  of  afeoppago  la  litiaiffti. 

Tblstbov^  OoKTaMunoiB  ar,  wbon  portinont^  aro  admiaaiblo  in  oridoaea. 

Onoao*  OaBBina— IJABiLiTr  iob  Failvwi  to  Dsutse— DraAvn.- 
It  to  tibo  dnty  of  a  railway  oompany,  aa  a  oommoa  earrtor,  to  dolivcr  tbo 
gooda  to  tbo  trao  ownor  or  bto  aaaignoa  at  ita  parU«  and  ito  failoio  to  aa 
do  oonatitntaa  a  ooBvoraton  for  wbidb  aait  aa^  bo  watntainod  witboal 
pTOTioaa  daraaad. 

OMMoa  OAmaima— HoH-aiUTaBT^DBrsvaii— Stoppaob  jm  Tmknmk 
«-Noa*doliTory  of  gooda  by  a  oommoa  oarrior  to  ozooaed  wboa  tba  ooai 
■ignor  ozoroiaoa  bto  rigbt  of  atoppago  la  lraaaihi»  bat  aaeb  rigbt  maat  bo 
poaaoaaad  by  tbe  ooaaignor  boforo  it  oaa  bo  iaTokod  by  tbo  aarriar  aa  a 
dofonao  lor  failnro  to  daUvar. 

gfiaaaoa.  — Baooao  n  Asonnm  Sun*  to  wbiob  dofondant  waa  noitbor  a 
par^  and  ia  wbiob  bo  waa  not  intoroatad.  giTUig  tbo  aamaa  of  oortala 
peraona  aa  aiomban  of  a  firm,  to  inadmiaaiblo  to  abow  tbat  plaintiff  to 
aot  a  mombor  of  tbat  firm,  aa  olaimod  by  dofoadaat 

Barnard  and  OfMn,  and  MeLemry  amd  King^  for  tha  ftppol- 
lants. 

O.  Upsan^  for  the  appellee. 


862  Missouri  Pac.  R'y  Co.  v.  Heidenhkimsb.    [TezaSi 

Tarlton,  J.,  Section  B.  This  suit  was  brought  August  10 
1885,  for  non-deliverj  of  five  hundred  boxes  of  candles,  bj 
Isaac  Heidenheimer,  against  the  Missouri  Pacific  Railwaj 
Company  and  the  International  and  Great  Northern  Railwaj 
Company,  as  connecting  carriers  with  the  Si.  Louis,  Itoq 
Mountain,  and  Southern  Railway  Company.  As  an  innocent 
holder  for  value  of  the  bill  of  lading,  plaintiff  sued  and  recov- 
ered judgment  The  following  facts,  most  of  which  are  cod> 
tained  in  the  court's  oonclusions,  and  all  of  which  are  justified, 
we  think,  by  the  record,  were  developed  on  the  trial:  — 

On  February  18,  1884,  Tumley  Brothers  A  Co.,  merchanii 
residing  at  Oalveston,  Texas,  bought  from  one  George  V. 
Tower,  doing  business  as  the  Goodwin  Manufacturing  Com* 
pany,  of  St  Louis,  Missouri,  600  boxes  of  candles,  of  the  value 
of  $2,634.  By  their  direction  the  goods  were  on  said  day  con- 
signed and  shipped  by  the  Gk)odwin  Manufacturing  Company 
to  Tumley  Brothers  A  Co.,  at  San  Antonio,  Texas.  The  car, 
rier  issued  and  delivered  to  the  Goodwin  Manufacturing  Com* 
pany  two  documents,  each  purporting  to  be  a  bill  of  lading  fbr 
the  goods,  signed  by  the  carrier,  and  consigned  to  Tumky 
Brothers  A  Co.  at  San  Antonio,  Texas;  the  one,  howevsr, 
stamped  '* original''  and  the  other  ** duplicate.''  The  con* 
signer  sent  to  Tumley  Brothers  A  Co.  at  Galveston  the  bill  of 
lading  stamped  ^  duplicate,"  referring  to  it  in  the  letter  in* 
closing  it  as  a  *'  bill  of  lading,"  and  sending  with  it  an  invoice 
of  the  goods.  The  consignor  retained  the  original,  whiA 
never  passed  out  of  its  hands  until  it  was  delivered  to  the  cai^ 
rier  on  the  retum  of  the  goods,  as  hereinafter  shown.  The 
terms  of  the  sale  were  part  in  cash  and  part  by  the  note  or  a^ 
ceptance  of  Tumley  Brothers  A  Co.,  which  cash  and  note  wot 
received  by  the  (Goodwin  Manufacturing  Company  Febnuury 
22,  1S184.  The  goods  were  shipped  over  the  St  Lonia,  Lnm 
Mountain,  and  Southern  railway,  via  the  International  and 
Great  Northern,  and  the  Missouri  Pacific  railways  as  connects 
ing  lines,  to  San  Antonio,  where  they  arrived  Febraary  S4  or 
25,  1884. 

On  the  evening  of  Febraary  28,  1884,  Tumley  Brothers  A 
Co.  transferred,  and  by  their  indorsement  assigned,  the  doplt 
cate  bill  of  lading  to  Isaac  Heidenheimer,  and  delivered  it  to 
him.  This  transfer  and  assignment  was  in  consideratioo  of 
and  as  collateral  security  for  a  loan  in  cash  of  three  thousand 
or  three  thousand  five  hundred  dollars  at  the  lime  made  hf 
Isaac  Heidenheimer  to  Turnley  Brothers  A  Ga     Whan  this 
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transfer  was  made  Tumley  Brothers  A  Co.  were  actually  in« 
solvent,  but  Heidenheimer  did  not  know  that  fact,  nor  bad  he 
any  reason  to  suspect  it  until  after  the  loan  and  the  transfer. 

February  25, 1884,  Turnley  Brothers  A  Co.,  by  telegram,  in- 
formed the  Goodwin  Manufacturing  Company  that  they  were 
in  trouble,  and  directed  it  to  stop  the  goods.  In  accordance 
with  this  notice,  afterward  confirmed  by  letter  of  the  same 
date,  the  Goodwin  Manufacturing  Company  on  said  day 
called  on  the  Missouri  Pacific  Railway  Company,  notified  it 
to  stop  the  goods,  and  at  the  time  delivered  to  it  the  bill  of 
lading  stamped  ^  original/'  whioh  was  produced  and  read  in 
evidence  on  the  triaL  The  defendants  returned  the  goods,  in 
compliance  with  the  oonsignor's  order,  about  February  26, 
1884. 

We  shall  first  consider  appellants'  second  and  fourth  assign* 
ments  of  error,  as  in  our  opinion  they  present  the  pivotal  ques* 
tions  in  this  case.  In  these  assignments  it  is  contended  that 
the  duplicate  bill  of  lading  sent  by  the  Goodwin  Manufao* 
taring  Company  to  Turnley  Brothers  A  Co.  did  not  carry  with 
it  the  property  described  therein,  and  that  as  the  original  bill 
of  lading  was  retained  by  the  consignor  for  the  purpose  of 
holding  the  legal  title  to  the  goods  until  delivered,  and  as 
daring  transit  the  consignees  became  insolvent  and  one  half 
the  price  was  unpaid,  the  right  of  **  stoppage  in  trantitu  "  was 
properly  exercised;  Uiat  the  transfer  of  the  duplicate  bill  of 
lading  in  the  manner  and  form  stated  could  not  operate  to 
defeat  such  right. 

A  bill  of  lading  is  regarded  as  a  quasi  negotiable  instrument* 
It  symbolises  the  property  which  it  describes.  The  assign- 
ment  of  a  bill  of  lading  indorsed  thereon,  accompanied  by 
delivery  of  the  instrument,  passes  to  the  assignee  title  to  the 
goods,  though  actually  in  transit,  as  complete  as  if  they  had 
passed  through  the  buyer's  hands,  and  been  delivered  bodily 
to  the  assignee.  When  by  such  an  assignment  the  consignee 
transfers  it  for  value  to  a  ttiird  party  acquiring  it  in  good 
faith,  the  right  of  ** stoppage  in  tranriiu  "  is  defeated:  Daniel 
00  Negotiable  Instruments,  8d  ed.,  sees.  1727,  1728,  1730;  28 
Am.  A  Eng.  R*  B.  Cas.  703,  note.  Stoppage  in  Transitu;  2 
Am.  A  Eng.  Ency.  of  Law,  242,  244.  It  is  held,  also,  by  some 
aothorities  that  where  a  bill  is  so  assigned  as  collateral  secu* 
lity,  the  rights  of  the  pledgee  thereunder  are  the  same  as  tliose 
of  an  actual  purchaser  of  the  goods  for  value,  so  far  as  the  ex- 
ercise of  those  rights  is  necessary  for  the  holder's  protection; 
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and  that  one  who  makes  a  temporarj  advanoe  to  the  vendee, 
taking  the  bill  as  bis  security,  has  the  same  rights  as  the 
buyer  of  the  goods:  2  Am.  A  Bng.  Bncy.  of  Law,  848,  844^ 
and  note  4;  1  Wait's  Actions  and  Defenses,  pp.  628,  629,  sea 
11;  Campbell  r.  Alford,  57  Tex.  162;  Adwe  t.  SediffBon,  64 
Tex.  594. 

In  aqy  eyent,  it  must,  we  tbink,  be  conceded  that  if  the 
transfer  of  a  bill  of  lading  by  way  of  pledge  or  mortgage,  or 
as  collateral  security  for  a  loan,  does  not  absolutely  defeat  the 
right  of  '*  stoppage  in  transitu/'  the  seller  cannot  exert  that 
right  until  he  has  discharged  the  debt  secured  by  the  transfer, 
as  his  right  is  subject  to  that  of  the  mortgagee  or  pledgees 
Chandler  y.  Fulton,  10  Tex.  2;  60  Am.  Dec.  188;  1  Waitfs 
Actions  and  Defenses,  p.  629,  sec.  18.  Applying,  then,  the 
foregoing  principles  to  the  facts  connected  with  the  assignment 
by  Turnley  Brothers  A  Co.  to  Heidenheimer,  it  follows  that 
the  transfer  defeated  the  consignor's  right  of  '*  stoppage  im 
tratMitu,"  proyided  that  the  duplicate  bill  of  lading  should^ 
under  the  circumstances  of  this  case,  be  regarded  in  the  same 
light  as  the  originaL  The  question  thSn  arises,  Does  the  in* 
strument  stamped  **  duplicate  "  possess  the  same  yalidlty  as 
the  one  stamped  *' original"?  Eaoh  was  signed  bj  the  aaoM 
carrier,  deliyerable  to  the  same  consignees,  and  ezpreeeed  a 
receipt  for  the  same  goods. 

In  Daniel  on  Negotiable  Instruments,  8d  ed.,  see.  17S7,  wa 
find  the  following  language:  "  Where  there  are  seyeral  bilb 
of  lading,  each  is  a  contract  in  itself  as  to  the  holder,  hot  then 
is  one  contract  as  to  the  masters  and  owners.  Tliereftm,  if 
the  seyeral  numbers  of  the  set  of  bills  of  lading  be  indorsed  to 
different  persons,  and  there  be  competition  for  the  good%  Iha 
rule  is,  that  if  the  equities  be  equal  the  property  peases  faj  Iha 
bill  first  indorsed/'  ^The  usual  course  is  to  issue  Mite  to 
triplicate  originals,  one  to  be  retained  by  the  carrier,  one  to 
deliyered  to  the  shipper,  and  one  to  the  consignee;  and  the  pe^ 
son  who  first  gets  one  of  the  three  gets  the  property  whkh  H 
represents  ":  2  Borer  on  Railways,  1817;  Beq}amia  en 
2d  ed.,  684. 

When  the  bill  inclosed  to  Turnley  Brothers  waa  bj 
trrnsferred  to  Heidenheimer,  it  was  not  the  less,  In  our  epii^ 
ion,  to  be  regarded  by  him  as  an  original  beoaose  it  waa 
stamped  ^  duplicate/'  It  is  to  be  presumed  that  he  ondar* 
stood  the  word  *'  duplicate ''  according  to  its  legal  signifii 
tion,  and  he  is  to  be  considered  as  being  aflected  with 
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DottMi  and  no  other,  as  the  word  to  interpreted  would  girA 
him.  In  law  the  word  "  duplicate ''  does  not  mean  a  merd 
copy.  It  differs  from  a  copy  in  that  a  duplicate  has  all  th6 
validity  of  an  original.  Instruments  are  executed  in  dupli* 
catCy  that  the  parties  may  each  retain  an  original:  Black's 
Law  Dicty  word  Duplicate,  p.  401;  see  also  Burrill.  And  so 
Mr.  Greenleaf  (vol.  1,  sec.  668)1  lays  it  down  that  ^'  if  the 
instrument  was  executed  in  duplicate  or  triplicate,  or  more 
parts,  the  loss  of  all  its  parts  must  be  proved  to  let  in  secon- 
dary evidence  of  its  contents,'*  thus  indicating  that  all  the 
parts  are  npon  the  same  plane, — each  is  to  be  regarded  as  an 
originmL 

Under  the  evidence  in  this  ease,  it  cannot  be  doubted  that 
the  eonsignees  had  the  legal  title  to  the  goods  at  the  time 
of  the  assignment  to  appellee.    They  had  complied  with  the 
terms  of  the  purchase,  having  paid  one  half  the  purchase- 
money,  and  executed  their  note  or  acceptance,  due  in  sixty 
days,  for  the  remainder.   They  were  in  possession  of  the  docu« 
ment^  which,  together  with  an  invoice  of  the  goods,  had  been 
indoeed  to  ttiem  as  the  bill  of  lading  to  which  they  were  en- 
titled.   If  at  that  time  the  goods  had  reached  San  Antonio, 
and  the  consignees  or  any  assignee  from  them  had  presented 
the  duplicate  and  demanded  delivery  of  the  carrier,  could 
he  have  declined  because  they  produced  a  bill  of  lading 
•tamped  ^* duplicate"?    Could  the  carrier  have  exacted  the 
production  of  the  original,  on  the  ground  that  it  bad  been  re- 
tained by  the  consignor,  with  a  view  to  the  exercise  of  its  right 
of  *'etoppage<n  tranritUj^  in  the  event  of  the  insolvency,  though 
onsaspected,  of  the  consignees,  or  of  their  failure  to  pay  the 
remainder  of  the  purchase-money,  though  not  due  within 
rfxty  daysT    We  think  not.    We  threfore  conclude  that,  un- 
der the  facts  of  this  case,  the  duplicate  bill  of  lading  in  the 
hands  of  appellee  possessed  all  the  validity  of  the  original; 
that  it  was  as  to  appellee  an  original,  not  a  copy;  that  the 
word  "dnplicate"  stamped  on  the  instrument  should  be  held 
to  indicate  to  the  appellee  no  more  than  that  the  bill  of  lad- 
ing had  been  executed  in  duplicate,  and  that  by  its  transfer 
Ibr  Talae  to  appellee,  the  Goodwin  Manufacturing  Company 
was  precluded  from  exercising  its  right  of  **  stoppage  in  Iran* 
giifn/'   We  are  aware  that  the  opinion  of  Turner,  J.,  in  Castas 
nolia  T.  Missouri  Pae.  Ry  Co.,  24  Fed.  Rep.  268,  conflicts  with 
the  view  here  expressed  with  reference  to  the  effect  of  the 
word  "duplicate,''  but  the  conclusion  reached  by  us  seems  to 
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be  supported  by  the  great  weight  of  authority.  Oar  oonclii* 
fion  ia,  of  coarse,  expressed  only  with  refereaee  to  the  facta  of 
this  case. 

After  appellee  had  obtained  the  duplicate  bill  of  lading,  it 
appears  that  between  the  twenty-fifth  and  last  of  February, 
1884,  he  telegraphed  from  Galveston  to  A.  B.  Frank  A  Co^  of 
San  Antonio,  authorising  them  for  him  to  demand  and  receiTe 
the  candles  from  the  carrier.    One  W.  H.  Weiss,  foreman  of 
A.  B.  Frank  A  Co.,  was  thereupon  permitted  by  the  court  to 
testify  that  "he  made  demand  for  the  candles  through  the 
telephone;  that  he  asked  for  the  Missouri  Pacific  fireight  office, 
and  presumed  it  was  given  him;  that  he  asked  if  the  candles 
in  controversy  were  there,  and  told  the  person  at  the  other  end 
of  the  line  that  he  had  authority  to  receive  them,  and  was 
answered  by  said  person  that  the  candles  had  been  shipped 
back  to  St  Louis;  that  he  did  not  remember  who  spoke  to  him 
through  the  telephone  from  the  other  end  of  the  line,  as  so 
many  changes  had  been  made  in  that  office,  but  he  recognised 
the  voice  of  the  person  answering  at  the  time  as  one  of  the 
employees  of  the  office  with  whom  he  had  transacted  busing 
at  that  office;  that  he  was  accustomed  to  transact  buaii 
with  defendant's  office  by  telephone.''    Objectioa  was  made 
to  the  admission  of  this  evidence,  because  the  witneee  ooald 
not  state  the  name  of  the  party  who  answered  Iiis  message^ 
nor  that  he  was  the  agent  of  the  defendant.    The  action  of  the 
court  in  overruling  the  objection  is  assigned  as  error.    We 
think  the  objection,  considered  with  reference  to  the  reasons 
urged  for  the  exclusion  of  the  evidence,  was  properly  over- 
ruled.   The  circumstances  detailed  by  the  witness  indicated 
that  the  person  with  whom  he  was  in  communication  was  the 
agent  of  the  defendant,  the  Missouri  Pacific  Railway  Company. 
The  inability  of  the  witness  to  give  the  name  of  the  persoo 
would  bear  rather  upon  the  question  of  the  weight  than  the 
admissibility  of  the  evidence. 

The  court  in  its  fourth  conclusion  of  facts  found  that  plain- 
tifif,  between  the  twenty-fifbh  and  twenty-eighth  daya  of  Febra- 
ary,  1884,  demanded  delivery  of  the  candles  firom  defsodanta 
This  finding  is  assigned  as  error,  as  being  unsuppoitod  bj  th« 
evidence.  We  think  the  assignment  well  founded.  The  only 
evidence  introduced  with  reference  to  a  demand  made  of  the 
defendants  was  that  of  the  witness  Weiss;  and  while  this  wit> 
ness  testified  that  he  made  a  demand,  his  testimony  wholly 
failed  to  show  that  lie  made  the  demand  in  the  name  of  the^ 


Nov.  189L]    IfiBflouBi  PAa  R't  Ca  v.  HnDBNEmm.      867 

plaintiff;  or  that  he  notified  the  defendants  that  he  was  repre- 
senting the  plaintilt    We  farther  think,  however,  that  this 
error  is  harmless.    Booh  a  demand  was  in  onr  opinion  imma- 
terial.   It  is  the  dntj  of  the  oanler,  in  discharge  of  his  under, 
taking,  to  deliver  the  goods  to  the  oonsignee  or  his  assigns. 
He  most  at  his  peril  deliver  the  goods  to  the  tme  owner.    He 
most  suffer  the  consequences  of  a  mistake,  however  houestly 
made.    If  he  deliver,  however  innocently,  the  property  to  the 
wrong  person,  such  misdelivery  becomes  a  conversion:  2  Am. 
A  Bng.  Bncy.  of  Law,  890;  Price  v.  (hwgo  etc.  Ry  Co.^  60 
N.  Y.  218;  10  Am.  Rep.  475.     He  is  excused,  however,  for 
non-delivery  where  the  consignor  exercises  his  right  of  **stop« 
page  in  erafuite '';  but  it  is  evident  that  such  right  must  exist 
in  the  consignor  before  it  can  be  exercised  by  him.    It  must 
be  poesessed  by  the  consignor  before  it  can  be  invoked  by  the 
carrier.    On  February  26,  1884,  when  the  Goodwin  Manufac- 
turing Company  ordered  the  return  of  the  goods,  the  right  in 
it  of*'  stoppage  in  iraimtu^^  was  wholly  wanting.    It  had  been, 
as  shown  by  the  authorities  heretofore  cited,  defeated  by  the 
transfer  on  February  28, 1884,  of  the  bill  of  lading  by  Tumley 
Brothers  &  Co.  to  appellee  for  value.    It  had  been  as  thor- 
oughly defeated  as  if^  without  the  carrier's  knowledge,  the  in- 
debtedness  by  Tumley  Brothers  &  Co.  to  the  consignor  had 
been  wholly  paid,  or  as  if  they  had  in  fact  been  solvent  when 
the  order  for  the  return  of  the  goods  was  made.    The  defend- 
ants or  their  representative  had  issued  the  bill  of  lading, 
original  and  duplicate.    Inquiry  prosecuted  by  them  with  the 
reasonable  diligence  of  a  prudent  man  would  doubtless  have 
resulted  in  ascertaining  the  facts  of  the  transfer  to  Heiden- 
heimer.    The  misdelivery  by  defendants  of  the  goods,  by  their 
retarn  to  the  consignor,  was  therefore  a  conversion  of  the  prop- 
erty.   A  demand  is  unnecessary  to  justify  a  suit  fiir  conversion. 
The  preceding    remarks  have  reference  to  the  question 
raieed  by  appellants'  first,  second,  fourth,  fifth,  and  eighth 
assignments  of  error.    We  have  deemed  it  best  to  consider 
these  assignments  in  their  logical  rather  than  their  serial  or- 
der.    We  shall  now  consider  the  remaining  assignments. 

It  was  contended  by  appellants  on  the  trial  that  the  appellee, 
Heidenheimer,  was  a  member  of  the  firm  of  Tumley  Brothers 
A  Co.  at  the  time  of  the  transfer  relied  upon  by  him.  In  re* 
bnttal  of  evidence  introduced  in  support  of  this  contention, 
appellee,  over  objection  of  appellants,  used  the  record  of  a  case 
filed  March  8,  1886,  in  the  district  court  of  Bexar  County, 
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wlieroiii  Tumley  Brothers  A  Co.,  in  tbeir  original  petitioot 
stated  that  Turnley  Brothers  A  Ca  was  a  firm  composed  of 
James  B.  and  William  F.  Tamley.  Appellants  in  their  third 
assignment  complain  of  the  admission  of  this  evidenoe  aa 
error.  It  does  not  appear  that  the  evidenoe  was  oflTered  tor 
the  purpose  of  impeaching  the  statements  of  appellants*  wiU 
nesses  as  to  the  existence  of  such  a  partnership^  No  predicate 
had  been  laid  for  that  purpose.  One  of  the  grounds  of  objeo* 
tion  bj  appellants  was,  "  that  the  defendants  were  not  partiaa 
to  said  suit,  and  were  not  affected  or  bound  by  the  slatemento 
made  therein.''  This  objection  should  have  been  sustained. 
The  court  erred  in  admitting  the  petition;  and  we  are  nnabla 
to  say  that  the  improper  evidence  did  not  inflnenoe  the  ooari 
in  its  conclusions.  We  infer  that  it  did,  in  the  absence  of  aa 
intimation  to  the  contrary.  If  so,  the  judgment  of  the  court 
wus  erroneously  influenced  on  a  material  question;  because,  if 
appellee  was  a  member  of  the  firm  of  Turnley  Brothers  A  CSo., 
it  is  plain  that  he  could  not  occupy  the  attitude  of  an  innooeDt 
holder  for  value  of  the  bUl  of  lading. 

Appellants'  sixth  assignment  of  error  indicates  a  misappra- 
heiision  of  the  court's  first  conclusion  of  fact,  to  which  it  refen. 
The  conclusion  is  not,  as  appellants  contend,  to  the  eflbol 
simply  "that  the  candles  were  paid  for  by  consignees  whea 
purcliase  was  made,"  but  ''that  said  candles  were  paid  for 
according  to  the  terms  of  the  sale,  part  in  cash  and  part  by 
the  note  or  acceptance  of  said  Turnley  Brothers  A  Co,  pay- 
able in  sixty  days,"  and  receiyed  by  the  consignor  Febmaiy 
22,  1884.    This  finding  is  supported  by  the  evidence. 

Appellants'  seventh  assignment  charges  error  in  the  court 
in  finding  that  the  duplicate  bill  of  lading  was  transferred  as 
collateral  security,  whereas,  as  appellants  here  contend,  the 
candles  were  sold  to  plaintiff,  and  not  transferred  as  collateral 
security.  We  think  that  the  evidence  fully  supports  this  find* 
ing  of  the  court;  but  if  the  candles  were  really  s<dd,  instead  of 
being  transferred  as  security,  this  fact  could  not  possibly  beo^ 
fit  appellants  or  impair  the  condition  of  appellee.  If  appellse 
be  entitled  to  protection  as  a  bona  Jtd$  mortgageCi  he  wookl 
certainly  be  protected  as  a  bonajtde  purchaser. 

In  their  ninth,  tenth,  and  eleventh  assign  ments*  appellants 
complain  that  the  court  erred  in  the  following  conclusions  of 
fact:  1.  That  plain titi  did  not  know  or  have  reason  to  beliefa 
that  Turnley  Brothers  A  Co.  were  insolvent  at  the  time  that 
that  the  duplicate  bill  of  lading  was  indorsed  to  him;  SL  Thai 
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the  firm  of  Turnley  Brothers  ft  Co.  was  oompoBed  solely  of 
James  B.  Tmnley  and  William  F.  Turnley,  and  that  plaintiff 
was  not  at  that  time  a  partner  of  said  firm,  or  connected  with 
the  business  of  said  firm;  8.  That  upon  the  return  of  said 
candles  to  the  Ooodwin  Manufacturing  Company,  said  com- 
pany was  indebted  to  said  Turnley  Brothers  ft  Ca  in  the  sum 
of  $1,048.59. 

The  findings  referred  to  were  each  of  them,  we  think,  sup- 
ported by  the  evidence,  except  as  to  the  issue  of  partnership, 
about  which  we  express  no  opinion,  as  eyidence  tiiereon  was, 
as  already  shown,  erroneously  admitted. 

Appellants  finally  rely  upon  an  additional  or  twelfth  assign* 
ment  of  error,  in  which  they  charge  that  as  to  the  Missouri 
Pacific  Railway  Company  there  was  no  eyidence  proving  or 
tending  to  prove  that  said  company  ever  had  possession  of  the 
candles,  or  any  connection  with  their  transit  or  return  or  "stop- 
page in  iranritu.*'  The  witness  Tower  stated  that  he  gave  the 
original  bill  of  lading  to  the  Missouri  Padfic  Railway  Com- 
pany, and  supposed  it  was  still  in  possession  of  the  company; 
this  company,  together .  with  the  International  and  Oreat 
Northern  Railway  Company,  produced  the  bill  in  evidence;  it 
admits  in  its  special  answer  that  the  bill  was  delivered  to  it 
aad  its  coKlefendant;  that  the  goods  were  transported  by  ap- 
pellants to  San  Antonio,  and  were  by  them,  or  the  order  of 
the  consignor,  returned  to  it.  We  do  not  think  this  assign- 
ment well  founded. 

For  the  error  pointed  out,  howevor,  the  judgment  should  be 
leversed  and  the  cause  remanded. 


Bi£LB  OF  Lading  — QvASi  NieofXUBLi  iHsnimnna^A  UD  of  liding 
hsB  the  attribato  of  negotiability  in  a  qualified  aad  restriotod  Mnfe^  and  by 
indorsemeat  and  delivery  thereof  the  property  therein  deioribed  may  h% 
transferred:  NcU.  Bank  ofOommerce  v.  Ohieago  eie.  It  IL  Ob.,  44  Minn.  224; 
90  Am.  8t  Rep.  566,  and  note;  Davenpttfi  Nai.  Bank  v.  IfofMyer,  46  Mo. 
146;  100  Am.  I>eo.  363,  and  note;  note  to  Bcmk  qfBoOeiUrr.  Jcmm^  66  Am. 
Boo.  299,  300;  note  to  Ohandkr  ▼.  8yragu€^  3S  Am.  Deo.  419-426;  FitU  NaL 
Bank  T.  Meyet\  43  La.  Ann.  1. 

Balis  ~  Stoppagb  nr  TsAirsrra  — Ihdobsbmiiit  or  a  Bill  ov  Ladwo.  — 
An  to  when  an  indorsement  of  a  bill  of  lading  defeats  the  right  of  stoppage  In 
grannitm,  see  note  to  ffauae  r.  Judwn,  29  Am.  Deo.  39S;  393;  note  to  JTiiekr 
▼.  Donovan,  19  Am.  Rep.  91,  92. 

BiLia  or  Salb  —  AssiosMsirT  as  CoLLATmAL  SnouBirr.  —  A  homnJUU  ao* 
•igueo  for  value  of  a  bill  of  lading  as  ooUateral  security  is  deemed  the  owner 
of  the  property  therein  described  to  the  extent  of  giving  security  for  the  pay* 
■nent  of  the  pledge:  Fbrtt  NaL  Bank  v.  Meyer,  43  La.  Ann.  1. 
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Telsfroni,  CoNTiMikTiwm  BT  —  STlDurcB.  —  Ab  lo  the  •dmlHilrifity  b 
evidenoe  of  •oiiT«rMll(MM  bj  Maphoiia^  •••  note  to  Omtnd  CT.  9VL  Oft.  t. 
FaUep,  10  Am.  81  Btpw  186^  lt6|  lfo|r«  t.  MmomiPme.  ^y  Ox,  97  Ma  47S; 
10  Am.  St  Rep.  8S1|  ital  ▼.  Aribvtai  itaL  JTy  (^,  72  Iow%  1«|  SAikSl 

Rep.  243. 

CARRima  ov  GooiM  —  Bzoun  loa  Kov-BiUTBEr.  ^laaaaotioaafuast  a 
carrier  for  non-doliTory  of  good%  it  is  a  good  dofonae,  oron  against  as  laao- 
oent  indorsee  of  a  Inll  of  lading,  that  the  properly  was  taken  frooi  his  poa- 
soBsion  by  one  haring  a  paramonnt  tiUe:  NaL  Bamk  of  Oommmrm  ▼«  Ojiesis 
etc  a.  EL  Oo.^  U  Minn.  824;  20  Am.  St.  Rep.  560. 

Cahrtim  of  Goods —DxLiyutr.  —  As  to  whom  a  oairior  may  lawfnlly 
delirer  property,  as  well  as  his  liabilities  for  a  misdelivery,  oee  moaogiaphie 
note  to  Wegani  t.  Atckktm  staL  JTy  Oi.,  9  Am.  St.  Rep.  611-tfl4|  RTe^  v. 
mmowi  PoA  JEtwOo..  97  Ma  47S;  10  Am.  St.  Repi  331,  and 

Cabriibs— CoMTSBnov.  — >  As  to  when  a  oarrisr  is  gnilty  of 
see  note  toilottivT.  £My,  24  Am.  St.  Rep.  %\&.  814. 
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BOWDART    BT  PARCHi   AORBllfBlIT  *  FaOIS  OOMPBmiV  «D 

Where  the  question  before  the  jnry  as  to  the  looation  of  a  boandaiy  Una 

resting  in  parol  agreement  between  the  parties  depends  npon 

to  oalls  in  deeds  admitted  in  eridenoe^  the  jury  an  property 

to  look  to  the  deeds  and  snrronnding  otronmstaaass  to  anortsin  the 

boondaries  of  the  land  oonreyed. 

Advsrsb  PoflSKssiOH  —  BuRDKN  ov  Pboov.  —A  party  who  dalsss  Band  by 
adverse  possession  nnder  the  statute  of  limitations  haa  tlia  budsn  of 
proof  to  fix  the  extent  of  his  possession. 

BouKDART  BT  Parol  AoRSBMSirr  ^  HARMLBas  BRRML^When  tim  fvy, 
npon  snfficient  evidenoe,  find  the  looation  of  a  bonndary  lino  festftsg  in 
pnrol  asreement  between  the  parties,  harmless  and  abetraot  sRors  is 
admitting  or  rejecting  evidenoe,  or  in  the  oharge  as  to  the  locality  el  An 
bouud&ry  line  between  them,  are  not  grounds  for  reistsaL 

BonvDART  BT  Parol  Aoribmbnt  —  Statutb  or  Fbaubsl  — An  oral 
ment  between  adjoining  owners  establishing  a  boundary  line 
their  lands  is  not  prohibited  by  the  statute  of  frauds^  nor  within 
meaning  of  statutes  regulating  the  manner  of  oonToying  real 

BoaNDART  BT  Parol  Aorbimbnt  —  EsTABLisHiiro.  — It  is  not 

the  validity  of  a  boundary  between  adjoining  ownenb  rusting  in  psrsl 
agreement,  that  it  should  be  supported  by  aoquieseene^  or  acts  frsai 
which  an  estoppel  may  spring.  If  the  agreement  is  made  under  eirssm- 
stances  free  from  facts  that  would  authorias  a  court  of  Ofuily  to  sit  il 
aside,  it  must  stand,  althou^  the  parties  may  have  been  mistalres  in 
their  belief  that  the  line  agreed  npon  approximates  to  the  true  line  ss  il 
is  afterwards  fonnd  to  exist. 

BoutrDART  BT  Parol  Aorrbmiint— BiNDHfo  BmoT  oh  Msbbtbb  WbMAK> 
—  A  married  woman  who  is  a  party  to  a  parol  agreemenl 
boandary  line  between  adjoining  owners  ia  sstoppod  tn  deuy  Us 
eao«  as  affecting  her  separate  property. 
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/.  JJ.  MeLeary^  for  the  appellants. 

Denman  and  FranUifif  for  the  appellees. 

FisHSR,  J.,  Section  6.  This  is  an  action  of  trespass  to  trj 
title,  and  for  damages,  brought  by  appellants  against  appellees 
to  recover  a  strip  of  land  lying  between  the  farms  of  the  par- 
ties, and  for  rents  and  profits,  and  damages  for  timber  de» 
stroyedy  in  the  sum  of  $650,  and  praying  for  an  injunction  to 
to  stay  waste,  etc.  Defendants  pleaded  want  of  equity  in  bill, 
etc.;  and  also  pleaded  the  statute  of  limitation  of  three,  five, 
and  ten  years;  and  that  plaintiffs  have  taken  a  part  of  de- 
fendants' land;  and  pray  for  rents,  profits,  etc.  Plaintiffs  also 
claim  title  by  ten  years  occupancy  of  the  land  hi  controversy, 
and  also  plead  the  three  and  five  years  statutes  of  limitation. 
Defendants  further  plead  that  the  boundary  line  was  settled 
by  a  verbal  agreement  between  the  parties  and  mn  out  by  a 
surveyor;  and  the  suit  finally  resolved  itself  into  a  controversy 
concerning  a  boundary  line. 

The  jury  found  the  following  verdict:  **  We,  the  jury,  find 
from  the  evidence  that  the  line  established  by  County  Surveyor 
Locke  was  agreed  upon  by  all  parties,  and  find  in  £Etvor  of  de» 
fendant.'' 

The  land  in  controversy  is  a  part  of  the  Manuel  De  Luna 

grant,  situated  on  the  south  bank  of  the  Meduia  River.    The 

plaintiffs  claim  so  much  of  the  De  Luna  grant  as  was  not 

previously  sold  by  Lecomte  De  Watine,  the  father  of  plaintiff 

Leon  Lecomte,  and  the  former  owner  of  the  survey,  under  a  de* 

cree  of  partition  of  the  estate  of  Lecomte  De  Watine,  rendered  in 

1870,  by  which  decree  about  three  thousand  acres  of  the  De  Luna 

survey  was  awarded  Leon  Lecomte.    Leon  Lecomte  is  the  bus* 

band  of  plaintiff  Octavia  T.  Lecomte.    She  holds  under  a  deed 

froin  Henry  Toudouie,  who  had  previously  purchased  from 

Leon  Lecomte.    There  is  not  in  the  decree  of  partition  any  de* 

flcription  of  the  De  Luna  grant,  nor  is  therein  any  of  the  deeds 

io  plaintiffs'  line  of  title  any  description  of  the  land  given, 

except  that  it  is  bounded  by  other  surveys  (naming  them) 

and  by  tbe  Medina  River.    The  field-notes  of  these  other  sur* 

veys  are  not  in  the  record.    It  is  admitted  the  Lecomte  De 

Watine  is  the  common  source.    November  6, 1861,  Lecomte 

De  Watine  sold  to  B.  T.  De  Cursen  a  part  of  the  De  Luna  sur* 

vey.     The  calls  in  the  deed  begin:  ^*  At  tbe  corner  on  the  Me* 

dina  River  which  is  the  terminus  of  the  line  separating  my 

ranch  from  the  property  of  Dn.  Domingo  Losoya;  thence  run- 
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€U.  JBfy  Co.,  56  Tex.  243;  Hus$ey  t.  IfoMr,  70  Tex.  46;  8miA 
▼•  TraJkrg*  Nat.  Bank^  74  Tex.  467. 

Admit  that  the  issueB  raised  by  the  refused  charges  and  the 
excluded  evidenoe  were  proper  to  be  submitted  to  the  jury,  and 
that  they  could  have  regarded  the  facts  and  issues  thereby 
presented  as  proved,  still  the  finding  of  the  jury  on  the  qaes* 
lion  of  agreed  boundary  may  be  perfectly  consistent  with  the 
truth  of  such  facts,  and  permitted  to  stand.  Suppose  thai  the 
rejected  evidence  tended  to  prove  the  location  of  the  line  where 
claimed  by  appellant  as  he  contends,  and  according  to  the 
field-notes;  suppose  the  evidence  tended  to  prove  the  issues 
raised  by  the  plea  of  the  ten  years  liraitationy  or  any  oth^ 
statutory  period  of  limitation,  leaving  the  line  unsettled;  eap* 
pose  the  evidence  in  the  record  tended  to  establish  the  line  as 
claimed  by  appellants,  and  that  the  call  of  the  De  Cunen 
deed  is  entitled  to  the  construction  they  place  upon  it; — the 
existence  of  all  these  facts  would  not  preclude  the  existeooe  of 
the  agreed  boundary.  They  may  all  be  true,  and  the 
boundary  exist  as  found  by  the  jury. 

This  brings  us  to  the  consideration  of  the  facts  with 
enoe  to  the  agreed  boundary.  Witness  Locke,  county  surveyor 
of  Bexar  County,  testifies  that  about  March  21,  1884,  Leoo 
Lecomte,  one  of  the  plaintiffs,  requested  him  to  run  a  divisioii 
line  between  him  and  Toudouse.  He  at  first  declined  to  do 
so,  because,  as  he  told  Lecomte,  there  had  been  a  row  betweea 
Lecomte  and  Toudouie,  and  they  had  refused  to  let  bis  de|^ 
uty  run  the  line.  Whereupon  Lecomte  replied  that  they  haid 
agreed  among  themselves,  and  they  simply  wanted  Loeke  te 
go  down  and  run  the  line,  and  handed  to  witness  a  note  to  this 
t)ffect  from  Toudouze.  Locke  went  out  in  a  few  days  to  nua 
the  line,  and  found  Lecomte  and  Toudouse  at  the  hoose  of  Um 
latter.  They  stated  to  the  witness  that  they  had  settled  all 
their  differences,  and  had  agreed  on  how  he  should  mn  tha 
line.  They  went  out  to  run  the  line,  and  he  started  to  htf^ 
at  a  point  lower  down  the  river  than  a  certain  pecan-tiea; 
whereupon  Lecomte  showed  him  a  certain  tree  to  commenea 
from,  and  he  ran  from  that  tree  parallel  with  the  main  line  of 
the  De  Luna  survey  to  where  it  intersected  the  Corpus  Chriati 
road.  To  continue  on  this  line  would  have  taken  some  of  L^ 
<3omte's  improvements.  The  parties  then  told  him  that  thogr 
had  agreed  to  run  around  the  improvements,  and  he  laa  thn 
line  so  as  to  leave  Lecomte  his  improvemsntii  They  all  k^ 
peared  to  be  perfectly  satisfied,  and  when  he  ast  tbs  last  jmg 
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at  the  end  of  tbe  llii0»  he  asked  both  Lecomte  and  Toudooie 
if  they  were  Batiafied  with  the  line  as  run^  and  they  replied, 
Yea.  When  the  witness  was  surveying  the  line,  the  parties 
showed  him  where  they  agreed  to  put  the  line,  and  he  ran  it 
as  directed. 

Witnesses  De  Heimel  and  Neilly  and  defendant  Oustave 
Toadonze  testified  the  same  in  substance  as  witness  Locke  as 
to  the  agreed  line.    Toudouze  further  testified  that  a  few  days 
before  Locke  made  the  survey^  Octavia  Lecomte  (plaintiff) 
came  to  his  house  and  requested  him  to  go  with  her  to  her 
house  and  have  an  agreement  with  her  husband  and  herself, 
settling  all  differences  between  them  about  the  boundary  line. 
He  agreed  to  go,  and  as  they  walked  along  to  her  house  they 
passed  across  the  land  in  dispute,  and  she  said:  ^'Father,  we 
have  determined  to  give  you  back  your  land^  but  you  see  we 
have  made  improvements  on  some  across  the  Corpus  Christi 
road,  and  it  will  be  hard  on  us  to  lose  them.''    ^  I  told  her  we 
would  run  the  line  from  the  river  until  it  reached  tbe  road, 
and  then  we  would  turn  tbe  line  along  the  road  so  as  to  leave 
ihem  their  improvements.    She  said  this  was  perfectly  satis- 
factory, and  thanked  me  for  the  concession.    When  we  arrived 
at  the  housci  we  had  a  talk  with  Leon  Lecomte,  and  there 
agreed  upon  bow  the  line  should  be  run,  without,  however,  at 
that  time  going  over  the  line,  and  agreed  that  we  would  at 
onee  send  for  Locke  to  oome  out  and  survey  and  mark  it 
oQt.    I  proposed  to  send  my  son  for  him,  and  Lecomte  said, 
No,  he  would  go,  but  that  I  had  also  better  send  a  note  so 
Locke  would  be  sure  to  come.    Lecomte  wrote  the  note  for 
me,  and  carried  it  to  Locke.    In  a  few  days  Locke  came  out 
and  ran  the  line,  as  testified  to  by  him,  so  as  to  leave  the  L^ 
comtes  their  improvements  [as  he  and  witness  had  agreed] 
with  them.    Lecomte  was  along  when  the  line  was  being  ruui 
and  agreed  to  it,  and  they  both  expressed  themselves  as  satis* 
lied.    In  a  few  days  Lecomte  moved  his  fence  back  from  the 
land  in  dispute,  and  put  it  along  the  Corpus  Christi  road,  on 
ibe  line  as  surveyed  by  Locke  to  where  the  survey  stopped." 
Witness  at  once  built  his  fence  along  the  line  agreed  upon, 
from  the  river  to  the  Corpus  Christi  road.    While  he  was  build* 
ing  the  fence,  the  plaintiffs  were  both  at  bomCi  and  knew  what 
was  going  on,  and  made  no  objection. 

This  agreement  was  made  in  March,  1884,  and  the  imoes 
remained  as  they  were  put  by  the  parties  immediately  after 
tbe  agreement,  and  it  seems  from  the  evidence  the  land  re- 
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mained  In  poeBeBsion  of  eacb  party  retpectiTdy  ap  to  tha 
fenoe.  The  salt  waa  brought  about  eighteeo  moDtha  after  tht 
agreement. 

Appellants  contend  that  this  evidence  is  not  aaffident  to 
establish  an  agreed  boundary  between  the  partiea,  beoauae  the 
land  in  controversy  is  the  separate  property  of  Mra.  Lecomte, 
and  that  the  husband,  Leon  Lecomte,  had  no  legal  authority 
to  make  any  agreement  with  reference  to  the  boundary  that 
would  conclude  her,  unless  it  is  shown  that  she  acquiesoed  in 
the  line  agreed  upon;  and  contend  that  the  facts  do  not  show 
an  acquiescence  upon  her  part  in  the  line  agreed  upon.  Ap> 
pellants  also  asked  a  charge  to  this  effeet,  which  was  refused. 

In  our  opinion,  this  presents  the  important  question  in  the 
case.    It  cannot  be  contended  that  the  Cacts  do  not  show  an 
agreed  boundary,  because  the  facts  in  the  recofd  tending  to 
establish  such  agreement  are  more  oonolusive  and  certain 
in  their  force  and  effect  than  are  usually  found  in  cases  of 
this  character,  where  the  courts  in  passing  upon  the  question 
have  repeatedly  held  the  fiicts  sufficient  to  prove  the  agreed 
line.    An  oral  agreement  between  adjoining  owners  eetablislH 
ing  a  dividing  line  between  their  lands  and  a  parol  partitioD  of 
lands  are  held  not  to  be  prohibited  by  the  statute  of  frauds 
nor  are  they  within  the  meaning  of  the  provisions  ot  the  law 
that  regulate  the  manner  of  conveying  real  estate:  Ayetek 
V.  Kiinbrtmgh,  71  Tex.  883;  10  Am.  8t  Rep.  745;  Wmrdlom  ▼. 
MiUer,  69  Tex.  898;  Ooopw  v.  AtuHn,  58  Tex.  496;  SimaH  v. 
Baker,  17  Tex.  420;  George  ▼.  Thonuu,  16  Tex.  89;  67  Am. 
Dec.  612;  Houeian  v.  Sneed,  15  Tex.  309.    The  reason  of  thia 
rule  evidently  is  based  upon  the  idea  that  the  parties  do  not 
undertake  to  acquire  and  pass  the  title  to  real  estate,  as  must 
be  done  by  written  contract  or  conveyance;  but  they  simply^ 
by  agreement,  fix  and  determine  the  situation  and  location 
of  the  thing  that  they  already  own,  the  purpose  being  simply 
by  something  agreed  upon  to  identify  their  several  holdingi^ 
and  make  certain  that  which  they  regarded  as  uncertain.    In 
ascertaining  the  effect  of  these  parol  agreements  establishing 
boundary  lines,  we  do  not  understand  that  it  is  necessary  io 
order  to  give  the  agreement  vitality  that  it  should  beanpported 
by  acquiescence  or  acts  from  which  an  estoppel  may  spring; 
for  if  the  agreement  is  made  under  circumstances  free  of  iacts 
that  would  authorize  a  court  of  equity  to  set  it  aside,  it  must 
stand,  although  the  parties  may  have  been  mistaken  in  their 
belief  that  the  line  agreed  upon  approximates  the  line  of  the 
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marfWf  wImto  It  b  leallj  found  to  exist:  Coop$r  t.  An$tinf  68 
Tex.  496. 

It  is  iinneoessary  for  as  in  this  case  to  express  an  opinion 
concerning  the  validity  and  effect  of  a  parol  ag^reement  made 
by  the  husband  alone  without  the  consent  of  the  wife,  as  affect- 
ing her  separate  property.  Some  of  the  cases  previously  cited 
seem  to  recognize  his  power  in  this  respect  to  so  bind  her. 
The  evidence  in  this  case  satisfles  us  that  the  plaintiff  Mrs. 
Lecomte  was  a  party  to  the  agreed  boundary,  and  fully  under- 
stood its  location,  and  expressed  her  consent  to  its  establish- 
ment  The  evidence  of  her  father,  Toudouse,  connecting  her 
with  the  agreement,  is  not  denied  by  her. 

We  report  the  caee  for  affirmance. 


Ajyvntn  Pniawiew — "Bnamx  or  Paoor.  — When  Um  ilakilt  eC  limi* 
Cftticoa  u  relied  apoo  to  renil  Ihe  right  of  the  true  owner  of  Imadp  the  purty 
ffolytng  apoii  it  must  show  by  elear  proof  his  aetnal  oeeapan^,  eontiniiod, 
aaintermpted,  and  adveree,  for  the  time  required  by  iho  atatnte:  Irvine  t. 
MeKee,  5  Unmph.  S64;  42  Am.  "Dm,  46S.  AdTene  posaeaaion  eaonot  be  made 
aut  by  infarenoe,  but  mnat  be  by  dear  and  poaitiva  proof;  ovary  praanmptioa 
la  in  favor  of  poaieaaion  in  anbordination  to  the  lightfnl  owners  StkwaUbaek 
V.  Chicago  etc  R'jf  Cb.,  60  Wia.  292;  2  Am.  St  Rep.  740,  and  note;  BmHh 
w,  HtmMT^  7  N.  H.  4S6;  SB  Am.  Dee.  864.  The  burden  ia  upon  the  defend- 
ant  to  eatabliah  the  defenae  of  adTorae  poaseaaion  under  eolor  <rf  titlet  Brfim 
r.  fijDJwy,  100  N.  a  S7;  Rufi%  ▼.  Owv^.lOS  N.  a  78. 

BomfDABT  BT  Pabol  AoaButBMv  —  Statotb  ov  FBAVsa.  «>  When  ad* 
Joining  proprietora  agree  upon  a  permanent  l>oundary  lina^  and  take  poeeea- 
•ion  accordingly,  the  agreement  binda  them  and  thoaa  dhdming  under  them. 
Such  an  agreement  ia  not  within  the  statute  of  frauds:  Krider  t.  MHmr^  00 
Mow  140;  17  Am.  St.  Bep.  040,  and  note;  note  to  Jchum  t.  ArekibaUk  OS 
Am.  St.  Rep.  86^  in^whioh  ia  diaouased  the  queation  el  aaquiaeanoa  ia  parol 
ngreamenta  fixing  bonndariei^  amounting  to  eatoppaL 
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g^p Aliases  —  PaoATB  Salm-^Rioobd  as  Brroairei  ot  Lato  8oi»Di  «>TiM 
leoord  of  a  probate  oourt^  ahowing  the  aale  of  land  deseribad  enly  aa  the 
"&  Burka  aurrey,"  ia  inadmissible  in  an  notion  of  trsspaas  to  try  title 
to  ahow  title  to  another  and  diatinot  traot  of  land  known  aa  the  "8.  Banka 
aunrey  **;  nor  is  parol  evidenoe  that  the  land  sold  waa  appraised,  adTor* 
tiaed,  and  auctioned  aa  the  "Banks  survey  **  admissible  in  sueh  eaae  to 
ahow  that  such  annrey  waa  intended  to  be  sold,  and  to  thua  eontradiel 
the  reoord  of  the  probate  court. 

STXDmca  ^  RiooaD  of  Pbobatb  Salb — Bttobiiob  to  BzFLAnr.  —  Whero 
there  are  conflicting  descriptions  of  the  land  sold  in  a  probate  reoord,  ev 
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•  Mwl  ftmMgnHj  fher«in,  the  orte  of  «!•»  or  the  wholt  «r  mj  pnt  iff 
Um  noordy  may  be  aided  by  referenee  to  the  ioTentory  ol  the  eelate,  er 
bj  extrinsic  eridenoe^  to  order  to  todentily  the  land  aold.  b«t  to  the  ab- 
■eaee  «f  raoh  eonfliotiog  deaeriptieai  or  latent  ambigni^,  dber  laad  tbaa 
that  whioh  ii  clearly  deccribed  to  moh  record  cannot  bo  ianrafted 
therein  by  extrinsic  cTidenoe^  for  the  pnrpccc  of  chowtog  that  it 
fact  the  land  intended  to  be  convoyed. 

iBm  SoNANS.-- The  words  "  Barks"  and  *' Banks  "are  neitiier  Mem 

nor  the  same  name.  Parol  eridence  that  land  conveyed  as  being  that  of 
''Bnrks"  was  m  fsct  that  of  ** Banka *  to  inadmissibleb  in  the  abceace 
of  misdeooription  or  Utent  ambiguity. 

■flDBffai  ov  Lost  Psobatb  Jxrwmaromt,  «>  Where  the  original  toTontocy  is 
recorded,  it  becomes  a  record  of  the  probato  oonrt,  and  when  the  original 
to  losl^  a  cortifiod  copy  is  the  best  eridence  with  which  to  proro  ito  coo- 
tenti^  hot  parol  evidenoe  is  not  admissible  for  that  porpoee. 

■fiDnrai— IimBUiriATioKa  m  PaoBan  Dudw  ^InterliaeaticBa  to  an 
admtoislrator's  deed  offered  to  eridence  are  presnmod  to  biiro  beon  nude 
before  signing  only  when  the  deed  and  ito  onrronnding  oiroomstaaecs  are 
free  from  ■aspidon;  and  if  such  conditionB  do  not  ezislh  tiio  deed  is  not 
admissiWe  to  oTidanoe  without  satisfactory  ozplanation. 

Sfonona— OoMFABiios  or  HAVBWBiiDiofD  Show  MmtAxm  ni  D<m  — 
Where  tiio  original  inrentory  cl  an  administratcr  is  Icot^  letters  written 
by  the  miA  who  wrote  it  are  not  admtosibto  to  siiow  an  alleged  mistake 
to  tho  admtoistrator'a  deed,  for  the  loaaott  toat  tiiMO  oaa  bo  M  oomfofi- 
MA  of  tiio  luBdwritii^ 

P.  A.  Nunn,  AUxani$r  amd  WkUrn^  and  M.  SwrraU^  Ibr  th* 
appellants. 

Jame$  A.  flarrbofi,  fbr  the  appellees. 

Uabb,  J.,  Section  A.    This  case  was  before  this  court  here- 
tofore, and  the  opinion  then  rendered  and  adopted  by  the  so* 
preme  oonrt  will  be  found  reported  in  6  8.  W.  Rep.  622.    The 
respective  claims  of  the  parties  in  the  suit  are  correctly  outlined 
in  the  former  opinion,  as  well  as  the  subject-matter  of  th« 
eontroYcrsy.    The  judgment  in  favor  of  the  present  appellant 
Collins,  who  deraigns  title  to  the  land  in  dispute  under  C.  E. 
Douglas,  administrator  de  bonis  non  of  the  estate  of  D.  O.  War- 
ren, deceased,  was  then  reversed  becanse  the  record  upon  tho 
appeal  disclosed  no  order  of  the  court  authorising  the  admin- 
istrator to  make  the  sale.    That  was  the  sole  question  decided 
upon  the  former  appeal,  and  the  decision  was  rested  mainly 
upon  the  provisions  of  the  Revised  Statutes.    Upon  the  last 
trial  this  defect  in  the  title  of  Mrs.  Collins  was  supplied  by 
the  introduction  of  the  proper  decree  of  the  probate  court  and 
the  other  proceedings,  authorising  and  confirming  the  sale  of  the 
land,  as  well  as  the  deed  thereta    These  proceedings  are  con- 
oeded  by  the  parties  to  be  regular  and  valid  upon  this  appeal 
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Thtt  judgment  and  vardiot  In  the  court  below  were  rendered, 
however,  in  favor  of  appellees  Ball,  Hutchings,  A  Co.  upon 
the  last  trial,  and  Mra.  Collins  and  M.  Surra tt  have  appealed. 
The  trial  below  occurred  on  April  25, 1890. 

The  land  in  dispute  is  ^the  D.  .0.  Warren  one-half  undi* 
Tided  Interest  in  a  survey  of  land  situated  in  McLennan  and 
Coryell  counties,  patented  to  D.  O.  and  John  W.  Warren,  as- 
signees of  Salitha  Banks,  oontaining  18,345,902  square  varas." 
Before  the  administration  of  Douglas,  W.  H.  Warren  had  been 
administrator  of  the  estate  of  D.  O.  Warren,  and  under  him 
both  the  appellees  and  the  appellant  Surratt  claim  title  to  the 
land.  The  deeds  of  Surratt  are  junior  to  those  under  which 
Bally  Hutchings,  A  Ca  attempted  to  deraign  title,  and  both 
are  older  than  the  proceedings  by  which  the  land  was  con- 
veyed to  the  plaintiff  Collins.  In  our  estimate  of  the  record, 
as  well  as  on  account  of  the  statements  of  counsel  who  argued 
the  ease  before  us  orally,  we  think  that  it  will  not  be  neces- 
sary to  a  proper  disposition  of  the  present  appeal  to  determine 
the  controversies  appearing  in  the  record  between  Surratt  and 
Ball«  Hutchings,  A  Ca  They  both  claim  under  the  first  pro- 
bate proceedings,  and  a  sale  in  virtue  thereof  to  John  W.  War- 
ren by  W.  H.  Warren,  as  administrator  of  the  estate  of  D.  0» 
WarreOy  deoeased.  If  the  leg^l  effect  of  these  proceedings, 
t<^ether  with  the  deed  from  W.  EL,  as  administrator,  to  John 
W.  Warren,  was  to  convey  the  land  in  dispute  to  the  latter, 
and  thus  divested  the  estate  of  the  title  to  the  land,  it  would 
fellow  that  these  proceedings  must  prevail  over  the  later  title 
of  the  plaintiff,  otherwise  her  title  should  be  recognized  as  the 
•nperior.  The  appellant  contends  that  the  original  proceedings 
in  the  eonnty  oourt  of  Leon  County,  where  the  administration 
was  pending,  show  clearly  and  distinctly  that  the  land  in  con- 
troTeray  was  not  sold  or  conveyed  to  John  W.  Warren,  but  on 
the  contrary,  that  Instead  of  the  '*S.  Banks  survey,''  it  was  the 
••8.  Burks  survey** — entirely  different  land — which  was  or- 
dered to  be  sold,  and  in  fact  was  sold,  to  said  Warren,  and  that 
parol  evidence  is  not  admissible  in  such  state  of  the  record. 

To  further  illustrate  the  points  at  issue,  we  will  insert  the 
statement  made  by  appellants*  counsel  under  the  second  assign* 
ment  of  error,  which,  as  to  matters  of  fact,  is  not  disputed, 
and  which  we  find  to  be  supported  by  the  reoord.  It  is  as 
follows:  — 

^  D.  O.  Warren  died  in  Leon  County  in  1869,  and  his  estate 
was  administered  by  his  son  W.  H.  Warren,  who  was  duly 
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Appdnted  and  qaalified.  W.  H.  Warren  ffled  an  inventory. 
This  inventory  does  not  contain  any  allusion  whatever  to  the 
land  in  controversyi  but  it  does  contain  mention  of  the  S. 
Buries  one  third  league  in  McLennan  County.  The  originul 
inventory  is  shown  to  have  been  lost  or  abstracted. 

**  But  it  is  proved  by  the  clerk  of  the  court  and  one  other 
witness  (plaintiflTs  attorney)  that  the  original  inventory  did 
not  contain  the  8.  Banks  survey,  and  that  it  was  correctly 
4)opied  in  that  respect  upon  the  record.  A  careful  comparison 
was  made  by  these  witnesses  of  the  original  with  the  record  of 
the  same.  This  inventory  is  shown  by  a  certified  copy  taken 
while  the  original  inventory  was  in  the  office,  and  was  the 
«ame  read  in  evidence  by  the  deibndants  Ball,  Hutchings,  Sc  Co. 

^The  report  of  sale  was  never  lust;  it  is  in  the  office  yet; 
and  this  report  made  of  a  sale,  under  which  appellees  claim, 
4oes  not  mention  the  S.  Banks  survey,  but  it  does  mention  an 
8.  Burks  one  third  of  a  league  in  McLennan  County.  The 
jonlj  matters  of  description  contained  in  the  report  of  sale  arci 
—  1.  The  name;  2.  The  amount  of  the  land;  8.  The  locality. 
In  neither  of  these  three  particulars  is  the  land  in  controversy 
•described;  1.  The  name  is  essentially  different;  2.  The  qual« 
ity  and  character  of  the  estate  sold  is  different;  3.  The  locality 
is  different,  —  about  one  half  the  land  in  controversy  is  in 
•Coryell  County,  and  only  one  half  in  McLennan  County. 

^^  Fourteen  hundred  and  seventy-six  acres  in  McLennan 
•County,  8.  Burks  headright,  does  not  describe  undivided  half 
of  18,846,902  square  varas  (about  8,249  acres)  in  McLennan 
and  Coryell  counties.  The  order  of  court  confirms  only  the 
•sale  as  reported,  and  makes  no  allusion  or  reference  to  any 
-other  paper  or  record  for  description  or  otherwise. 

**  The  defendants  were  allowed,  over  objections,  to  introduce 
-evidence  to  the  effect  that  the  sale  was  advertised  of  the  Banks, 
and  not  Burks;  that  it  was  cried  and  called  the  Banks  when 
being  auctioned  off,  and  that  one  of  the  appraisers  thought  it 
was  put  on  the  appraisement  as  Banks;  that  it  was  called 
Banks  in  the  talk  at  time  of  appraisement;  but  the  deed  they 
•offer  in  evidence  from  W.  H.  Warren,  administrator,  of  date 
December  1, 1870,  proved  for  record  the  18th  of  February, 
1871,  but  not  recorded  till  the  13th  of  April,  1874,  the  origi- 
nal of  which  we  herewith  present  to  the  court,  shows  tliat 
this  land  was  described  as  1,476  acres  8.  Burks  headright, 
situated  in  McLennan  County,  and  thereafter  interlined  and 
changed  with  paler  ink,  whereby  Burks  is  converted  into 
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BukB,  and  Qwj^  Oonnty  10  insertod*  mA  tn  ^f"  added  to 
ooonty,  00  as  to  malM  i4  lead  ^MoLmumi  aod  Coryell 
eountjs/  " 

The  original  deed  ie  before  vm^  haying  been  sent  np  bj  order 
of  the  district  court,  and  the  appellant  correctly  deeoribee  ibi 
eppearanoe,  and  the  alterations  or  ohanges  in  the  terms. 

The  first  assignment  of  error  is,  that  "  the  court  erred  in 
admitting  the  certified  copy  of  the  inventory  of  W.  H.  Warren, 
administrator  of  D,  O.  Warren's  estate,  also  report  of  sale, 
order  of  sale,  and  order  of  confirmation,  because  it  nowhere 
appeared  that  the  land  in  controversy  had  been  inventoried  or 
ordered  to  be  sold,  or  reported  sold  or  confirmed,  and  said  evi- 
dence was  misleading  and  calculated  to  confuse  the  jury,  and 
was  irrelevant  and  inoompetont  to  show  a  sale  of  the  land  as 
daimed  by  the  defendants,  as  fully  shown  by  plainti£f's  bill 
of  exceptions  on  file."    (Submitted  as  a  proposition.) 

The  third  and  fourth  assignments  of  error  may  be  disposed 
of  in  connection  with  the  foregoing  aasignmeot.    They  are  as 
feilows:  ^  The  court  erred  in  admitting  the  evidence  of  W.  J). 
Wood,  B.  F.  Burroughs,  and  others,  over  plaintiff's  objections^ 
as  to  the  aasae  of  the  land  cried  at  the  sale,  or  advertised  to 
be  sold,  or  talked  about  while  making  the  appraisement,  be- 
oause  SQoh  evidence  was  irrelevant  and  inoompetont  as  affect- 
ing the  issue  of  the  ease,  and  was  calculated  to  confuse  and 
mislead  tlie  jury  into  the  mistaken  notion  that  it  was  within 
their  piovinoe  to  determine  the  intentions  of  the  administrator 
to  eell  the  land  in  controversy,  and  thus  decide  if  such  inten* 
tfon  ezietod;  they  could  thereby  in&r  that  the  administrator 
•o  reported,  and  that  the  court  so  intended  to  oonJrm  the  sale^ 
and  thus  overturn  and  disregard  the  record  of  the  court  made 
m  eueh  administratioa,  as  fully  shown  by  bill  ef  exceptions 
oa  file.''    (Treated  as  a  proposition*)    And  also^  ^in  admit* 
ting,  over  tiie  plaintiff's  ofajectieBS,  the  testimony  of  W.  A. 
Caeeaday ,  that  theie  is  no  survey  ef  land  in  McLennan  County 
in  the  name  of  8.  Burks,"  beoanse  the  leoord  could  not  hs 
<^aDged  or  contradicted  by  parol,  and  the  records  are  the  best 
•rideace  ef  what  land  was  sold,  etc. 

The  action  is  one  of  trespass  to  try  title,  and  was  instituted 
by  Mrs.  Collins  on  July  8, 1883.  All  of  the  proceedings  of  the 
profcaie  court  which  eventuated  in  the  sale  of  the  land  to  J.  W. 
Warren  described  it  as  the  S.  Burks  or  "*  8.  Burks  headright." 
The  report  of  sale  so  described  it,  and  the  probate  court  aim* 
ply  declared  that  the  report  was  '^  examined,  confirmed,  and 
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approred,''  etc.,  without  any  deaoriptioQ  of  Che  land.  None  of 
the  prooeedings  refer  to  the  patent,  or  any  reoord  or  other  writp 
ing,  for  the  purpoee  of  the  identification  of  the  land. 

The  power  of  the  administrator  to  oonTey  the  land  of  an 
intestate  is  derived  from  the  ooort:  BaU  t.  OMins^  Tex^  Not. 
1887;  5  S.  W.  Bep.  622.  He  ean  convey  only  that  which  the 
probate  ooart  has,  in  the  manner  prescribed  by  law,  anthor- 
ised  him  to  convey.  We  do  not  doubt  that  in  a  proper  eaae 
the  order  of  sale  or  other  parte  of  the  record  might  be  aided 
by  reference  to  the  inventoryi  or  that  the  whole  reoord,  in 
reference  to  the  sale  or  any  part  thereof^  might  be  looked  to 
in  case  of  uncertain  or  conflicting  descriptions  of  the  land  in 
the  record,  in  order  to  identify  the  property  thereby  conveyed* 
Likewise,  in  case  of  latent  ambiguity,  where  the  prooeedingp 
refer  to  other  records,  deeds,  or  writings,  etc,  resort  could  then 
be  had  to  such  extrinsic  evidence:  HurUy  v.  Barnard^  48  Tex. 
88;  DavU  v.  ToueluUme,  46  Tex.  490;  Lind$ay  v.  Jagra/f^  66 
Tex.  642.  But  in  the  present  instance  these  rules  do  not  ap- 
ply. Here  is  neither  a  latent  nor  a  patent  ambiguity.  There 
is  a  total  misdescription  of  the  land  in  dispute;  and  other  dis- 
tinct land,  so  far  as  the  record  of  the  proceedings  diecloae,  ia 
plainly  described.  In  such  case  we  can  only  arrive  at  what 
the  court  intended  by  what  the  oourt  did,  as  manifested  by  ita 
own  records.  To  give  effect  to  a  supposed  intention  of  the 
oourt,  wholly  unexpressed  in  any  of  the  proceedings,  would  be 
not  only  to  contradict  the  records,  but  in  effect  to  pass  the  title 
to  the  land  by  parol.  Other  land  than  than  which  is  elearly 
described  in  the  proceedings  cannot  be  ingrafted  into  these 
records  for  the  purpose  of  showing  that  it  was  in  Ceu^t  the  land 
intended  to  be  sold:  WatU  v.  Hinoard,  77  Tex.  7L  The  pro- 
oeedings in  the  probate  court  were  therefim  irrelevant,  and 
did  not  support  the  deed  of  the  administrator  to  John  W.  War* 
ren,  because  they  do  not  describe  the  land  in  controversy  at 
all,  or  anywhere,  unless  ^  Burks ''  and  ^*  Banks"  ane  the  sama 
name.  They  plainly  are  not,  neither  are  they  idem  9omam  anj 
more  than  ''  Burkhead"  and  '^Bankhead'*:  AntkamyY.  Taylor, 
68  Tex.  405.  But  the  appellee  contends  that  as  the  original 
inventory  has  been  '*  lost  or  abstracted,''  parol  evidence  should 
be  admitted  to  prove  the  contents  of  the  originaL  He  intn>* 
duced  a  certified  copy,  from  the  minutes  of  the  probate  ooort^ 
of  the  inventory,  which  was  duly  certified  to  by  the  deric  mm 
**  a  true  and  correct  copy,"  etc.,  on  the  twenif-eeventh  day  of 
November,  1882.    This  copy,  like  all  of  the  proceedings,  as 
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well  as  the  testlmoiiy  of  the  derk  as  to  the  eontents  ef  iho 
original,  describes  the  land  as  Burks,  not  Banks.  The  appellee 
offered  no  **  examined  copy  **  of  the  original  inventory,  even  if 
that  would  have  been  admissible,  which,  however,  we  are  not 
required  to  decide:  Lanier  ▼•  Perrymanf  69  Tex.  104. 

The  inventory  of  the  property  of  the  estate  of  a  decedent  is 
required  by  law  to  be  recorded  in  the  minutes  of  the  probate 
court,  and  when  so  recorded  becomes  a  record  d  the  court: 
Bev.  Stats.,  arts.  1795, 1799, 191&  The  manifest  purpose  of 
the  law  in  requiring  a  record  to  be  made  of  tins  or  other  pn^ 
oeedings  in  the  county  court  in  reference  to  an  estate  is  to 
preserve  in  a  permanent  form  evidence  of  the  originals,  in 
case  they  should  be  lost  or  destroyed*  Certified  copies  of  such 
records  are  admissible  under  the  statute,  **  where  the  records 
themselves  would  be  admissible  ":  Bev.  Stats.,  art  2252.  CSer* 
tainly,  therefore,  when  the  original  document  is  lost,  the  reo* 
crd  or  a  copy  therefrom  would  be  the  next  best  evidence  of  tho 
contents  of  the  original,  and  the  best  evidence  of  whioh  tho 
case  is  susceptible  ought  always  to  be  offered,  to  the  exclu- 
sion of  all  other  of  a  weaker  and  less  certain  oharaoter:  IFA» 
Uam9  V.  Davii^  56  Tex.  250;  Allen  v.  Read,  66  Tex.  19. 

If  the  original  could  be  produced,  and  was  found  to  oonfliel 

with  the  record  as  made  by  the  clerk,  it  would,  perhaps,  eon* 

trol,  and  could  be  used  to  correct  any  clerical  mistakes  made 

in  recording  it;  but  to  allow  such  corrections  or  oontradictions 

of  the  record  to  be  made  by  the  mouths  of  witnesses  would 

contravene  many  well-settled  rules  of  evidence.    The  law  does 

not  contemplate  that  the  intention  or  proceedings  of  a  court  of 

record,  or  the  evidence  of  title  to  land  derived  through  a  ju* 

dicial  sale,  shall  be  hidden  in  the  minds  of  men,  or  depend 

solely  upon  their  fallible  memories.    In  an  opinion  delivered 

bj  this  court,  and  adopted  by  the  supreme  court,  it  was  held 

that  where  the  original  inventory  was  lost,  a  certified  copy 

from  the  record  was  the  best  evidence  of  its  contents,  and  that 

parol  evidence  was  not  admissible.    This  was  a  determination 

of  the  precise  point  in  hand,  and  adversely  to  appellees:  Both 

0ris  V.  ConnMeef  71  Tex.  11.    We  have  only  gone  into  this 

subject  because  counsel  have  discussed  it  as  if  it  were  still  an 

open  question  so  far  as  the  exact  point  is  concerned. 

We  conclude  that  the  court  erred,  for  the  reasons  already 
l^ven,  in  admitting  in  evidence  the  proceedings  of  the  probate 
court  mentioned  in  the  first  assignment  of  error,  and  in  not 
excluding  the  testimony  of  ^*  W.  D.  Wood,  B.  F.  BurrooghSi 


and  otheft,*  «te»  For  nmiUr  re«aoiii»  Urn  evidenoe  of  W.  A. 
CasBftdayi  befova  adYerted  to»  was  jpadmiaaiMa  in  ihia  caaa. 
Proof  that  thara  waa  no  aurrqr  in  tha  nama  of  8.  Bnrka  ia 
UcLennan  Oounty  did  not  show  that  the  8.  Banka  aurrey  had 
been  sold,  in  the  face  of  tha  recorda  of  tha  probata  oonrt  to  tha 
aoDtrary. 

The  fourteenth  aasignment  of  error  is  to  the  effect  that**  tha 
court  erred  in  admitting,  over  objeotiona  of  plaintifiE^  the  deed 
of  W.  H.  Warren,  administrator,  to  John  W.  Warren,  becaoaa 
of  interlineationa  and  material  ohangea,"  eto.  Wa  haTO  al- 
ready stated  the  appearance  of  the  deed  and  the  interlineati<Mia. 
The  appellant  contends  for  the  following  proposition  of  Iaw 
under  this  assignment,  via.:  ^  The  rule  that  interlineati<Hia  in 
a  deed  offered  in  evidenoa  are  presumed  to  have  been  mads 
before  signing  doea  not  apply  ezoapt  when  the  deed  and  its 
surrounding  circumstances  are  free  fiom  suspioion;  and  if 
auch  conditions  do  not  exist,  tha  deed  eannot  bo  admitted 
without  satisfactory  explanation/' 

We  think  that  thia  ia  a  oorreot  atatament  of  the  law  under 
the  Caota  of  thia  case,  and  in  view  of  the  conflict  in  the  terma 
of  the  deed  aa  altered,  with  the  description  of  the  land  aa  gi^sn 
in  tha  probate  record  and  prooeedinga.  Without  explanation 
of  the  changes  in  the  terms  of  the  deed,  it  ought  to  haTa  been 
excluded:  Pari  ▼•  Qhver,  23  Tex.  470;  Dmmss  w.  JKuiUatr,  70 
Tex.  406;  Harper  t.  fiftroud,  41  Tex.  872. 

The  plaintiff's  oounsd  asked  the  following  tnatruetioiia  to 
the  jury,  among  others,  vis.:  -^ 

**  1.  That  the  record  shown  by  the  0.  B.  Douglaa  adminia> 
tration  entitled  plaintiff  to  recover,  and  that  the  record  of  the 
W.  H.  Warren  adminiatration  failed  to  show  title  to  have 
passed  to  appelleea. 

^  8.  That  by  the  uocontradioted  evidence  of  the  eaaa,  the 
administrator,  W.  H.  Warren,  reported  the  aale  of  the  8.  Burks 
survey,  and  the  probate  court  of  Leon  County  confirmed  the 
sale  as  reported,  and  in  no  other  way,  aa  riiown  by  the  carti* 
fied  copy  of  the  decree;  therefore  no  title  paaaed  of  the  Salitha 
Banka  survey,  and  the  land  remained  a  part  of  the  D.  O.  Wap> 
ren  estate,  and  that  the  probate  proceedings  of  the  sale  by  OL 
E.  Douglas,  being  in  all  respects  regular,  had  theeffeet  to  paas 
the  title  to  plaintiff. 

''  These  charges  were  all  refused.  The  0.  E.  Douf^  a4» 
aoinistration  is  shown  to  be  complete  in  every  reapeoL'' 

The  plaintiff  assigns  as  error  the  action  of  tha  court  in  vs* 
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teliig  to  allow  flMit  ohtrget.  Wtf  lliiak  that  they  Mgbt  to 
ftato  booD  ghroB.  It  waa  tho  doty  of  tho  ooort  to  oooaitm  the 
noordf  and  prooeedingi  of  tlie  probata  oourt  wbioh  hare  bean 
introdaoad  ia  avidanoi^  and  to  dadaia  thair  lagal  a£Bwt  to  tha 
jury. 

The  effect  in  law  of  the  proceedinge  in  the  probate  ooart  of 
Xjeon  County,  under  which  Ball,  Hutchings,  A  Co.  claim,  was, 
aa  we  have  already  held,  to  convey  (if  anything)  the  8.  Barke 
eurvey,  whioh  ia  not  the  land  in  oontrovarsy.  The  parol  tosii- 
mony  oflbred  by  appeUeea,  aa  we  have  alao  aeen,  ooold  not 
change  this  result,  nor  alter  nor  contradict  the  records  and 
proceedings  in  the  probate  ooori  The  appelleee,  therefore,  in 
legal  eontemplation,  were  left  to  depend  entirely  apon  the  ad* 
ministrator's  deed  in  support  of  the  sale  to  John  W.  Warren. 
The  deed  became  as  a  conveyance  insufficient  and  void  for  want 
of  power  in  the  administrator  to  convey  land  not  ordered  to  be 
sold  or  conveyed  by  the  probate  court,  and  the  sale  of  which 
had  not  been  confirmed  by  that  courts  This  state  of  the  case 
entitled  appellant  Collins  to  an  instrnotion  to  the  jury  to  find 
a  verdict  in  her  £Bivor. 

Other  matters  in  the  rulings  of  the  court  below  complained 
af  aa  error  by  the  plaintiff's  ooonsel  will  not  likely  ooour  again 
vpon  another  trial. 

The  appellees  present  a  cross-assignment  of  error  to  the  ex* 
elusion  of  certain  letters  written  by  one  Barnes,  deceased,  who 
it  is  claimed  wrote  the  original  inventory,  in  order  by  compar- 
ison to  show  that  the  name  was  really  written  Barks,  aa  the 
writer  was  m  the  habit  of  making  an  "^  a''  like  ''u''  and  an  ''n"* 
Kke  **  r.''  As  the  original  inventory  was  not  produced,  there 
could  be  no  compariBon  of  the  handwritings,  etc  The  court 
correctly  excluded  this  testimony  for  this  reason,  and  for  other 
reasons  already  given  under  the  third  and  fourth  assignments. 

We  think  that  on  account  of  the  errors  before  indicated  the 
judgment  should  be  reversed  and  the  cause  remanded. 

ExmuTiON  Salm.  —  A  fataHj  def«otiTe  desoriptloii  In  a  Mde  on  ezMntlon 
SMOiol  bo  holpod  oat  by  oHdeooo  of  faoti  tending  to  proro  whni  propor^  «!» 
oAoor  probably  iatondsd  to  adrortiM  and  mU:  Hmritk  r.  MmrUJ^  $7  Mmn. 
W):  a  Am.  Sfe.  Bop.  S41.  800  alMnotoo  to  Bqfimmr.  Amtkim^,  74  Am.  Doa 
700,  and  Ih  Sepuhmda  r.  SaagA,  6  Aa.  8k  Kop^  4ftfiw 

Fabol  Xvnmvai^  whsh  AmamaxM  to  oxplain  an  ambiguity,  btonl  or 
patents  8ku-9  t.  MUler,  SO  Oa.  SS;  12  Am.  St.  Bop.  SSO^  and  note.  Aooord* 
ing  to  tbo  more  vonal  ml«^  ^o  admimibility  of  inob  oridonoo  ia  oonfiiMd  to 
enm  of  latent  ambigaityt  BtmUm  v.  Btftm,  70  €k.  lOlf  S  Am.  8I1  Eop^ 
252^  andnota. 
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Idbi  SoHAms  8m  note  to  AoHi  r.  Wkiie,  mtt^  pw  78l» 

BYXDuroi.  ^XiAVsoQun  or  ▲  Rioraocf  apcobttlooovrliii 
■eoondarj  eTidenoe  only  upon  proof  ol  Iom  or  daftraotioa  of  origiml 
Uptetmbr.PotUU,9S  mm.  4,79;  Tl  Am.  l)9a.96h9mdm(A^  Brton 
of  tho  inoonTODioDoo  whioh  wonld  nrall  from  tho  froqoont  vmmvoI  of  ma* 
tain  pablio  dooamoaH  proTiaion  has  boon  olmooi  oiiivonoUy  aodo  bgr  ite^ 
«to  for  tho  odmi'mmn  of  oortifiod  oopim  of  aaoh  doonmoofti  oo 
orideaoo:  Ooom  t.  Seneekt  11  Tex.  184;  (M)  Am.  Doo.  SSQ^  wad  aota^ 
o  eerttfied  eopj  from  the  gonond  load*offieo  of  a  groal  of  bod  io 
titlo:  Fern  Sidele  r.  OaileU,  75  Tex.  40^  So  a  oopy  of  a  potanl  of 
iaeuod  by  tho  United  Stotoi^  may  bo  oortified  by  tho  *'oetaiig 
of  tho  gonend  laad-oflloe^  and  snob  oartifiod  oopy  k  ^"»s««»J^  m 
withoat  prodnoiiig  or  aoooantiiif  for  tho  origioalx  Mom  t,  O^odmim,  98  Alk 
890.  The  record  of  tho  Tuioiti  papen  filed  hi  tho  oouoo  of  Jodkrial 
eeedtnge  ia  oompoteni  oHdonoo  when  the  original  fllea  are  loelt  Cbok  ▼• 
Ihrai,  86  Hioh.  860.  Certified  oopieo»  in  tho  oaaaa  whora  thay 
are  not  oompotont  oridenoe^  nnleat  tho  original  if  prodnoed,  vonld  bo 
patent:  Donahue  t.  WhUne^,  183  K.  Y.  179. 

Mattkrs  or  RnooBD  oannot  be  prored  by  parol  oTidonoo:  Skii$  ▼• 
orty,  106  Mo.  182. 

Whbrs  am  IvrKKLonjiVtom  AmiAiia,  and  there  ia  no  oHdonoo  to 
when  it  was  made^  it  will  Im  presnmod  tohoTO  been  made  boforo  tho  esoontieai 
LeicMor  t.  Bairn,  6  J.  /.  ICarah.  624;  2S  Am.  Doe.  98  (aeo  opinion  pw  #4^ 
and  note.  To  avoid  a  deed  baring  an  interlineation  or  eraanre  apparent  on 
Iti  face,  the  alteration  mnat  be  ahown  to  hare  been  made  nnder  oirwimutanoea 
that  the  law  doea  not  warrant:  Skwari  t.  PrmUm^  1  Fla.  10;  44  Anu  Doe. 
881,  and  note.  So  in  rOionT.  HotMOm,  81  Mieh.  179;  U  waa  held  tknl 
where  no  anspioion  ia  raiaed  by  an  inapootion  of  altorationa  apparent  on  tha 
faoe  of  a  deed,  they  are  preanmod  to  bare  been  made  before  ita  exeentioa. 
Other  cases  hold  that  the  preanmptioD  la  againat  tho  validity  of  a  deed  with 
any  material  alteration  on  its  face:  Pipm  ▼.  Rardmiif,  t  La.  Ann.  188^  <l 
Am.  Dea  202.    To  tho  same  offsot  ia  Skupkhm  r.  Wktimr,  81  (hr.  88L 

CoMPABUov  or  Hijniwnimi0.  — Hie  proof  of  tho  goiioineni  of  a  pnpv 
by  oompariaon  of  handwriting  ia  diaoniaad  in  IVaaii  ▼•  Btmm^  48  Fa.  81  9|| 
88  Am.  Deo.  640;  SiaU  r.  rAom^Mn,  80  Ho.  194;  8  Aak  St.  Rop.  17^  «V> 
aoa  r.  Van  Leer,  127  Pa.  St.  871;  14  Am.  St  B^  864^  and 
note  to  Fuller  ▼.  Fo/Bt  8  Ahl  St  Bep.  29. 


MaTKIH  V.  SUPBBMB  LoDQB  OF  KnIGHTB  OF  HoVOB. 

IBTnxAa,  801] 

Lm  iHtiTRAifoi— BsNSfir  Soanrr^IimiATioH  KranAmr  lo 
SHIP  AHB  Bnrsnr  PniviLBQn.  — Where  it  appeara  from  tho 
tion  and  by-lawa  of  a  secret  order  or  benefit  aooio^  wiuaii  ' 
life  of  its  members  that  initiation  ia  indiaponaabia  to  maai 
that  it  ia  only  upon  the  death  of  a  member  that  hia  benafioiary  iaantitWl 
to  receive  hia  insnraooe,  the  facta  that  a  peraon'a  i^plioation  far  ammbori 
ship  has  been  accepted,  and  hia  "proposition  foe*  paid,  will  not  entMo 
his  beneficiary  to  any  insnrance  in  the  event  of  hia  death  before  ha  hm 
been  initiated  as  a  member  of  the  society. 
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Uwm  Iimnuuioi— Buriont  AnooKAmnm— Rbovlatiov  MixiH«  Iniu«i 

noH  KaonsABT  to  Mwuiibjihif. — A  by-Uw  of  a  Moreft  order  or  wmt^ 
datum  whieh  faiforM  th«  Urci  cf  iti  memben^  making  InitiatioD  neooa* 
mry  to  momberBhip  and  tho  onjoymenti  of  tho  bonofit  attaehing  thoroto^ 
io  roaionabl^  and  ealoalated  to  promoto  tho  objooti  and  wolfaro  of  tho 
order  or  aasociatioii,  and  ie  not  Toid  aa  being  nnreaoonable^  or  oppoeod  to 
law  or  pablio  polioj. 

Cftarbf  0.  LttvereUf  for  the  appellant 

CoLLABD,  J.,  Section  A.  Thie  snit  was  biongbt  bj  Lnoj 
Maikin,  widow  of  W.  T»  Makin,  against  the  Supreme  Lodge  of 
the  Knights  of  Honor,  for  two  thousand  dollars  insuranoe.  It 
is  claimed  by  appellant  that  W.  T.  Matkin  at  the  time  of  his 
death  was  a  full-rate  member  of  the  Bellyiew  subordinate 
lodge  No.  1968,  and  that  as  such  his  wife  is  entitled  as  his 
beneficiary  to  the  amount  sued  for,  the  constitution  of  the 
order  providing  that  upon  the  death  of  every  full«rate  member 
the  supreme  lodge  shall  pay  to  the  beneficiary  two  thousand 
dollars* 

Defendant  claims  that  Matkin  was  not  a  member  of  the 
order,  having  died  before  he  was  initiated. 

He  made  bis  application  for  membership  in  the  Bellview 
subordinate  lodge  on  April  19, 1888,  On  May  10th,  in  accord* 
ance  with  the  regulations  of  the  order,  he  was  examined  by 
the  lodge  medical  examiner  and  recommended  to  member* 
ship,  and  on  May  14th  the  state  medical  examiner  approved 
the  examination.  The  lodge  donated  to  him  the  proposition 
fee,  or  fee  required  to  be  paid  for  entertaining  his  application. 
The  fee  was  the  property  of  the  subordinate  lodge,  and  they 
eould  donate  it  All  forms  were  complied  with,  and  on  June 
7th  he  was  duly  balloted  for  and  elected  by  the  lodge  to  mem* 
bersbip.  After  such  election  the  laws  require  the  reporter  of 
the  lodge,  within  seven  days  thereafter,  to  notify  the  applicant 
of  his  election,  and  should  the  applicant  fai]  to  present  him* 
self  for  initiation  within  four  stated  meetings  of  the  lodge 
after  notification  (unless  by  sickness  or  other  unavoidable  oc* 
currence),  the  applicant  forfeits  his  proposition  fee  and  election* 
Matkin  was  sick  when  elected,  and  died  on  the  9th  of  June, 
1888,  two  days  after  his  election*  He  never  presented  himself 
for  initiation;  he  had  offered  to  pay  the  one  dollar  fee  for  bis 
benefit  certificate  from  the  supreme  lodge,  but  the  certificate, 
under  the  constitution,  was  to  be  issued  on  application  of  the 
subordinate  lodge  to  the  supreme  lodge,  after  the  applicant 
bad  received  the  degree. 
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Tb#  apidhsfttion  for  nkembenkip  id  tin  iiAordhuito  Mp^ 
$M  made  by  M atkia,  among  other  stlpnlationa,  binds  the  appli* 
cant  to  obey  and  comply  with  the  constitution  and  laws  of  the 
order.  It  also  contains  the  following  claase:  **  I  farther  agree 
and  contract  that  the  payment  of  the  proposition  Im^  or  the 
entertaining  of  this  application,  unless  I  am  duly  elected  and 
initiated  according  to  the  ritual  and  laws  of  the  order,  dees 
not  and  shall  not  constitute  membership,  or  give  me  any  of  the 
^ghts  of  a  member."  The  court  below,  trying  the  ease  with* 
eat  a  jury,  decided  that  as  deceased  was  never  initiated  be  was 
tiot  a  member  of  the  order,  and  that  without  having  attained 
membership  his  widow  designated  as  his  beneficiary  could  not 
recover,  and  judgment  was  entered  accordingly. 

8he  has  appealed,  and  asks  that  the  judgment  be  reverwd, 
because  the  evidence  shows  that  the  contract  was  complete; 
that  the  deceased  was  in  legal  oontemplatioa  a  member  of  the 
<Mer;  that  it  was  not  shown  that  initiation  was  m  reasonable 
requirement  and  a  necessary  part  of  the  contract;  that  the 
right  to  membenhip  was  not  shown  to  depend  upon  a  oer* 
emony  of  initiation;  and  because  the  court  erred  in  Its  con* 
elusion  of  law,  because  the  terms  of  the  contract  bad  been 
fttlly  agreed  upon  independent  of  the  act  of  iniUation,  the 
deceased  having  been  duly  elected  a  member  of  the  lodge. 

There  is  really  but  one  question  in  the  case:  Was  Matldn 
an  insured  member  of  the  orderf  Or,  stated  di£Rdrently,  was 
{he  contract  of  insurance  complete  and  binding  on  the  defend- 
ant? Appellant's  brief  cites  us  to  several  cases  as  favoring 
the  affirmative  of  these  propositions,  as  follows:  Kentucky  MuL 
Im.  Co.  V.  Jenhf  5  Ind.  96,  where  there  was  an  application 
for  life  insurance,  accepted  by  the  company  and  policy  issued 
October  2, 1850,  which  was  sent  to  the  agent  and  received  by 
him  October  5,  1850.  The  insured  had  taken  sick  on  the 
29th  of  September,  and  lingered  until  October  4,  when  he 
died.  The  agent  returned  the  policy  to  the  oompany.  The 
Company  had  accepted  first  premium  in  advertising  in  appli- 
oant's  newspaper  for  six  months.  It  was  held  that  the  con* 
tract  was  complete  at  least  on  October  %  when  it  was  approved 
and  the  policy  mailed  to  the  agent  In  another  case  cited,  it 
was  held  that  where  the  terms  of  fire  insurance  are  accepted^ 
but  the  policy  ia  not  issued  as  it  should  have  been,  becaois  the 
day  en  which  it  was  to  issue  was  a  legal  holiday,  the  agrs^ 
ment  to  issue  the  policy  was  binding:  Oamm$nial  tU.h$.0^ 
T.  Union  MuL  In$.  Oo.^  19  How.  818. 
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Whom  ihtf  terait  of  inlRiranM  ugainrt  loM  by  fire  were  mad^ 
known  by  lettor  «f  the  oompany  and  accepted  by  the  insured, 
ft  was  held  that  the  oontraot  waa  complete  when  he  placed  the 
letter  of  acceptance  in  the  poet-^^ffioe,  thd  honee  haying  burned 
down  while  the  letter  was  in  progress  by  mail:  Taylae  v.  Met^ 
AoMi^  Fir0  In$4  Oo.^  9  How.  890.  The  transmission  of  a  check 
by  mail  was  held  to  be  sufficient  pay  men  t,  tiie  agent  baying 
so  instructed  the  applicant. 

Where  the  premium  was  sent  with  a  proposal  finr  insurance, 
with  an  understanding  that  if  the  company  refused  to  accept 
tbe  premium  was  to  be  returned,  and  the  proposal  was  ac- 
eepted  and  policy  sent  to  the  agent  to  be  executed  by  him, 
which  he  did,  bnt  refused  to  dellyer,  the  insured  being  sick 
at  the  time  and  dying  soon  after,  the  refusal  based  upon  pri- 
▼ate  instructions  firom  the  company,  it  was  held  that  the  con** 
trmet  and  acceptance  were  unqualified,  and  could  not  be  limited 
by  ancb  instructions:  Fried  ▼.  Royal  Ins.  Co.^  47  Barb.  127. 

These  cases  establish  a  fitmiliar  doctrine,  and  many  more 
might  be  cited  in  support  of  it,  but  they  aie  not  applicable  to 
the  iacts  at  the  case  before  ns. 

Appellant  refers  ns  to  the  case  of  Sckuncl  r.  Oegenmtiger 
sfs.  FiMd,  44  Wis.  870.  The  deceased  member  of  a  subordi* 
nate  lodge  had  paid  all  dues  to  the  same,  and  upon  his  death 
the  supreme  lodge  refused  to  pay  the  insurance,  because  the 
mibordinate  lodge  had  failed  to  forward  the  same  to  the  8u« 
promo  lodge  as  required.  It  was  held  that  there  was  no  for* 
fcstore,  the  deoeased  being  in  good  standing  with  the  lodge  at 
Hw  time  of  his  death* 

In  the  ease  before  us  we  have  to  deal  with  entirely  different 

qaestions.    We  do  not  think  that  Matkin  had  acquired  any 

lightB  of  membership  in  the  lodge  to  which  he  applied,  bo* 

cause  he  had  neyer  become  a  member;  he  had  nothing  to  for^ 

text.    He  had  only  acquired  the  right  to  become  a  member  by 

initiation.    It  is  dear  firom  the  ooostitotion  and  by-laws  of 

the  order  of  the  Knights  of  Honor  oflTered  in  eyidence  that 

initiation  was  indispensable  to  membership,  and  without  it  he 

had  no  contract  binding  the  defendant  to  allow  him  to  par- 

tieipate  in  its  benefit  fund  or  to  exercise  other  priyileges  of  a 

aiember.    His  election  to  membership  did  not  confer  upon 

hitn  such  rights.    He  was  required  by  section  6  of  article  6 

of  the  by*laws  to  present  himself  to  receiye  the  degree  within 

flix  weeks  from  the  time  of  his  election,  and  upon  failure  to 

do  ao^  upon  objection  being  made  to  his  subsequent  initiationt 


MO  ILltxqi  v.  Bvfrmmm  Looqb  K.  ov  H..       [Tjxmi 

A  iMW  ballot  wAi  to  be  ordered.  Bj  eectioa  1  of  arfciole  7  of 
the  by-laws,  the  payment  of  daee  ia  made  to  commence  with 
the  date  of  receiving  the  degree.  It  was  only  upon  the  death 
of  "  a  member  who  has  attained  the  degree  of  the  subordinate 
lodge "  that  the  supreme  lodge  could  order  payment  to  the 
beneficiary.  This  is  shown  by  the  constitation,  artiob  7,  eeo* 
tion  7y  and  article  8,  section  4. 

The  objects  of  this  order,  as  stated  in  the  constitution,  ue 
not  merely  to  establish  a  fund  for  purposes  of  insurance  of 
members  *'who  have  complied  with  all  its  lawful  require- 
ments," as  stated  in  article  1,  section  4,  of  the  constitution,  but 
as  also  declared  in  the  same  article  and  section,  ''to  unite  fira- 
tornally  all  accepteble  white  men  of  every  profession,  bnsinees, 
and  occupation,"  and  ''  to  give  all  possible  moral  and  material 
aid  in  ite  power  to  ito  members  and  those  depending  on  its 
members,  by  holding  moral,  instructive,  and  scientific  lectures^ 
by  encouraging  each  other  in  other  business,  and  by  assisting 
each  other  in  obtaining  employment"  With  these  and  other 
beneficial  objecte  in  view,  it  is  not  difficult  to  see  why  theie 
should  be  a  regular  initiation  into  the  order,  and  why  mem* 
hers  only  can  participate  in  ite  benefite;  that  the  ceremony  of 
initiation  is  secret  does  not  affect  it;  it  is  doubtless  intended  to 
bind  the  members  to  a  performance  of  their  duties  in  reepeol 
to  the  objecte  to  be  accomplished.  We  could  not  say  that  H 
is  a  useless  and  unreasonable  requirement  The  affiliation  is 
close  and  confidential,  for  good  purposes  so  far  as  can  be  seen 
from  the  testimony.  Were  the  ceremonies  open  they  could  not 
be  said  to  be  unreasonable;  because  they  are  secret  does  noi 
make  them  so.  The  entire  system,  ite  existence  and  ofajeetii 
are  based  upon  initiation.  We  think  there  can  be  no  mem* 
bership  without  it|  and  no  benefit,  pecuniary  or  otherwias^ 
without  it 

Matkin  specially  contradicted  in  his  application  ibr  mem- 
bership, with  reference  to  initiation,  that  the  payment  of  the 
^  proposition  fee  "  should  not  entitie  him  to  any  benefiti  or  con- 
stitute  him  a  member,  unless  he  was  duly  ** initiated  aooording 
to  the  ritual  and  laws  of  the  order."  We  have  not  been  cited 
to  any  case  like  the  one  before  us,  and  we  have  not  been  able 
to  find  any.  There  are  many  cases  where  the  courte  haw 
interfered  with  the  rulings  of  such  organisations,  declaring 
what  was  a  reasonable  or  unreasonable  regulation,  but  none 
that  we  are  aware  of  directly  in  point  For  instance,  where 
an  association  enforced  a  by-law  making  it  an  offense  for  one 
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member  to  ^vilify''  another,  expelling  the  member,  ^the 
eourt  reinstated  the  member  upon  the  ground  that  such  a  law 
was  not  necessary  for  the  good  government  and  support  of  the 
corporation  ":  CommonwMlih  v.  St.  Patrick  Ben.  Soc^  2  Binneji 
448;  4  Am.  Deo.  453.  A  by-law  imposing  excessive  dues  was 
held  to  be  invalid;  Pulford  v.  Fire  Department  of  Detroit^  81 
Mich*  458;  Hibernia  Fire  Engine  Co.  v.  Commonwealthf  98  Pa. 
8t.  264.  In  the  last  ease  cited  it  is  held  that  the  court  will  not 
interfere  unless  the  unreasonableness  shall  be  clearly  shown: 
See  the  above  and  other  oases  in  2  Am.  A  Eng.  Bncy.  of  Law, 
173,  and  note  8. 

The  stipulation  in  Matkin's  contract,  and  in  the  laws  of  the 
order  making  initiation  necessary  to  membership  and  the 
enjoyments  of  the  benefits  attaching  thereto,  is  not  against  law 
or  public  policy,  unreasonable,  nor  opposed  to  the  good  govern- 
ment  and  objects  of  the  society.  On  the  contrary,  it  is  reason- 
able, and  calculated  to  promote  the  objects  and  welfare  of  the 
order. 

We  conclude  that  there  was  no  error  in  the  conclusions  and 
judgment  of  the  lower  court  in  so  holding,  and  that  the  judg- 
ment should  be  affirmed.       

Bbivrt  Absooiations^  BniDiiro  Bnvof  or  Bt-laws.  —  The  deolsion  of 
Utm  tribanals  of  a  bonefift  aMooiatbii  apon  the  rights  of  penone  preMntliif 
ieeth  olaiiiM  maj  bo  nwdo  final  by  iti  lawi»  and  if  lo  made^  in  tho  abaenoa  of 
proof  that  tho  aMOoiation  acted  frandnlently  or  oontrary  to  raoh  lawi^  tho 
eoorhi  will  not  iaterferat  (ku^/IM  v.  OmU  Camp  etc.,  87  Mich.  026;  24  Am. 
81  Rep.  ISe,  and  note.  See  extended  note  to  Bwikenf  ifCi  Amfm  v.  Sio^pp^ 
It  Am.  St.  Bep.  781. 
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Daicaom.  — To  anthoriM  a  reoorery  of  speoial  damagee  for  delay  in  tho 
deUrery  of  a  meaeage,  the  telegraph  eompany  mnet  hare  had  notiet^ 
eHher  from  the  faoe  of  the  meawffe  or  otherwiaa^  at  the  time  «l  feeei?iig 
11^  ef  tte  eironmatanoee  ont  of  whioh  speoial  damagee  might  arise. 
SJBiMSAni  OoMTAVUs^DsLAT  oi  Dblivbbt  €V  Tbuqram  —  Miasvbb 
em  Damaobs.  —  In  an  aetion  by  a  building  eootraetor  against  a  telegraph 
eompany  for  its  negligent  delay  in  delivering  a  message  sent  by  him  re* 
qneating  the  forwarding  of  plana  and  apeoifloationa,  with  notiee  to  the 
eompany  that  they  were  wanted  to  aid  him  in  bnying  bnUding  material, 
the  meadore  of  damagea  ia  the  amount  paid  for  the  telegram,  the  raloe 
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of  tims  Ifltl^  «id«Kp6atMlaoamdbgrlh»4Bliy,aBiaiydkraM»li 
prioe  of  mttkoriot  withia  mob  tiiM  m  by  ihm  mm  of  iooomoMo  diUpL 
the  oomtrMtor  ooold  hoTo  had  tho  ploao  oad  ■miflaotioi  Ivwudtd 
after  diaooTering  tho  dtloj« 


/•  IF.  Terry^  for  the  appellaai 

H.  8.  Lumphin^  for  the  appellee. 

Oabbbtt,  p.  J.,  Section  B.  P.  J.  Loonle  brought  this  eidt 
against  the  Gulf^  Colorado,  and  Santa  Vi  Railway  Company 
and  Western  Union  Telegraph  Company  to  recover  damagee 
for  negligent  delay  in  the  delivery  of  a  telegram.  The  ease 
was  tried  by  a  joryi  and  after  dismissal  as  to  the  Wesfam 
Union  Telegraph  Company,  a  verdiot  was  rendered  in  favof 
of  the  plaintiff  as  follows: — 

**  We,  the  jury,  find  for  plaintiff  against  the  Onl(  Colorado^ 
and  Santa  F^  Railway  Company  the  following  amountSi  to 
wit: — 

Amount  paid  for  telegram   •    • •    .      10  7S 

Number  of  days  lost^  seven,  at  $20  per  day   •    •    •    140  00 

Amount  of  expenses  and  railway  fare 66  00 

Extra  costs  paid  for  materal 860  00 

Total $645  76* 

Upon  which  verdiot  judgment  was  entered.  Defondaal 
moved  for  a  new  trial,  and  motion  was  ovwruM,  and  obm 
has  been  properly  appealed. 

Plaintiff  was  at  the  time  the  cause  of  action  arose  oontraetor 
for  the  building  of  the  Bosque  County  court-honse,  in  acoovd* 
ance  with  certain  plans  and  specifications.  About  July  1^ 
1886,  he  started  to  Chicago  to  contract  for  certain  material  !• 
be  used  in  the  construction  of  said  court-house.  At  the  tioM 
he  had  a  number  of  men  in  his  employment^  and  the  hooM 
was  in  the  course  of  construction.  He  left  his  brother,  Jamas 
Loonie,  in  charge  of  the  building,  but  before  he  left  for  Chicaga 
he  told  W.  D.  Mathis,  the  local  agent  and  telegraph  operator 
in  defendant's  office  at  Meridian,  that  he  was  going  north  to 
get  the  material  to  finish  the  court-house;  that  he  had  left  hia 
brother,  James  Loonie,  in  charge  of  the  work  and  the  plana  and 
specifications  of  the  court-house;  that  he  would  need  tiia  plana 
and  specifications  for  the  manufitcturers  to  see,  in  order  that 
they  could  make  the  required  material;  that  he  would  tela* 
graph  back  to  his  brother  James  Loonie  for  them;  and  thai 
he  (Mathis)  must  deliver  all  telegrams  to  James  Loonie  in 
plaintiff's  absence.    Plaintiff  telegraphed  #»  mOi  as 
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EiBicwooD,  Ma,  Jul/  8,  lS86w 
^  To  Jaiobs  Looim,  Iferidian,  Boiqiie  County,  Texas. 

**  Send  me  by  expreae  to  Palmer  Houaei  Chicago,  front  ele- 
Tation,  plane,  and  entire  Bpeoifioatione«    AU  welL 

•*  P.  J.  LOQHIB.'' 

This  telegram  was  delirered  to  the  operator  in  charge  of 
the  Western  Union  telegraph  office  at  Kirkwood,  Missouri,  and 
seventy-five  cents  was  paid  by  plaintiff  for  its  transmission. 
He  told  the  (q>erator  that  the  telegram  was  important,  and  to 
push  it  through.  Plaintiff  then  accompanied  his  wife,  who 
was  with  him,  to  Elmira,  New  York,  where  he  left  her  and 
went  to  Chicago.  He  got  to  the  Palmer  House  about  July  7th. 
The  plans  and  specifieations  had  not  arrived,  and  he  waited 
for  them  four  days.  In  another  eonneetion  he  stated  that  he 
was  there  from  about  the  7th  to  the  18th  of  July. 

In  the  mean  time,  plaintiff  who  had  with  him  a  partial  de* 
eeription  of  the  house,  and  from  study  of  the  plans  and  sped- 
fioatioiis  aboirt  knew  tiiem,  saw  the  De  Borne  Manufacturing 
Company,  and  explained  to  them  the  iron  stairs,  and  the  sise 
and  dimeasioffis  thereof,  and  they  agreed  to  make  them  for 
him;  but  said  they  would  not  enter  into  a  written  contract 
imtil  they  could  see  the  plana,  elevations,  and  specifications 
of  the  court-house.  He  saw  Palmer,  Fuller,  A  Co.,  manufad- 
turers,  and  made  a  trade  with  them  to  famish  the  doors,  sash, 
asd  blinds  for  the  building,  but  they  also  refused  to  begin 
work  until  they  could  get  tiie  plans,  elevations,  and  speoiflca- 
tiona.  He  saw  also  and  eontraoted  with  Ziegler  Brothers, 
hardware  men,  for  the  iron  and  hardware,  and  explained  to 
them  the  plans  and  specifications,  and  they  agreed  at  a  certain 
frioe  to  furnish  tiie  hardware.  After  plaintiff  saw  that  the 
aiann&ctiiiers  would  not  oommence  work  until  they  oould  get 
the  plans  and  specifications  of  the  court-house,  he  returned  to 
Meridian,  Texas,  luid  arrived  there  on  July  18th.  He  found 
that  the  telegram  had  not  been  delivered,  and  immediately 
oommenced  to  trace  it.  It  was  ascertained  that  the  telegram 
had  been  sent  at  once  by  the  Western  Union  Company  from 
Slirkwood,  Missouri,  to  Fort  Worth,  Texas,  and  immediately 
transferred  to  Meridian,  to  said  W.  D.  Mathis,  local  operator 
for  the  defendant.  The  investigation  resulted  in  the  delivery 
^  the  telegram  to  James  Loonie  by  W.  D.  Mathis  on  July  19th. 

Plaintiff  testified  that  on  account  of  the  ikilure  to  receive 
the  plans  and  specifications  while  in  Chicago  he  was  prevented 
from  carrying  out  his  contracts  for  the  manufacture  of  the 
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material  whlob  he  needed,  and  that  when  he  letnned  to  Chi* 
cage  and  contracted  for  the  material  in  the  latter  part  of  A«* 
gust,  the  persons  with  whom  he  had  provimonallj  oontncted 
had  sprang  on  their  prices,  and  forced  him  to  pay,  in  addition 
to  his  first  agreement,  $200  for  the  doors,  sash,  and  blinda,  $150 
for  the  hardware  and  iron-work,  and  $800  for  the  atairwaya; 
which  he  would  not  have  had  to  pay  if  he  had  reoeifed  th» 
plans  and  specifications  in  time,  as  the  prices  had  advasoed; 
that  he  had  paid  oat  in  cash  fbr  railway  fore  in  retoming  to 
Meridian  and  back  again  $70;  and  that  he  had  lost  ten  dftji^ 
time,  which  was  worth  to  him  $60  a  day. 

Omitting  that  portion  of  the  charge  to  which  the  Ywdiok 
does  not  respond,  the  conrt  instracled  the  jazy  as  to  the  moas' 
are  of  damages  as  follows: — 

*^  1.  The  amoant  he  paid  to  have  said  message  ssni  to 
James  Loonie,  at  Meridian,  Boeque  Coantj,  Texas. 

^  2.  The  Talne  of  the  senrioes  of  plaintiff  for  any  time  bo 
may  have  been  compelled  to  lose  by  reason  ef  sodh  negligent 
foilure,  if  any,  to  deliver  said  telegram. 

**  8.  If  yon  find  that  the  plaintiff  was  engaged  in  oonr 
structing  the  coart-honse  in  said  Boeqne  Coanty,  as  he  allegBO 
in  his  petition,  and  that  it  was  necessary  for  him  to  pmohass 
certain  material  for  the  completion  of  said  bnilding,  as  ohsrged 
in  the  petition,  and  shall  further  find  that  he  was  compelled 
to  pay  more  for  said  material  on  account  of  the  foUure  to  do* 
liver  said  telegram  in  due  time,  as  plaintiff  alleges,  then  yon 
will  find  for  plaintiff  as  damages  the  difference  between  the 
price  at  which  plaintiff  could  have  purchased  said  material  if 
said  telegram  had  been  delivered  in  reasonable  time,  and  tho 
price,  if  any,  plaintiff  was  forced  to  pay  for  said  material  by 
reason  of  the  negligent  foilurOi  if  any,  to  deliver  said  telegnusi 
in  a  reasonable  time." 

Appellant  requested  the  following  special  charge^  which  wan 

refused:  **  You  are  charged  that  there  being  no  evidence  that 

during  the  pendency  of  the  transaction  concerning  the  tela* 

gram  the  defendant  company  had  notice  of  the  contradn 

which  the  plaintiff  testified  he  made  in  Chicago  for  the  sash, 

doors,  and  blinds,  galvanised  iron-work  and  stairways,  yoa 

should  not  allow  damages  on  account  of  the  foilnre  of  tbn 

plaintiff,  by  the  delay  in  the  telegram,  to  secure  the 

ance  of  such  contracts,  and  consequently  having  to  pay 

than  such  contract  prices  for  the  material  or  work 
for." 
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The  testimouy  of  the  plaintiff  with  re&renoe  to  Us  piOTie- 
ional  cooiracta  in  Chicago  for  the  material  was  oljected  to 
by  the  defendant,  on  the  ground  that  **  defendant  at  no  tiuM 
dnnng  the  pendenoy  of  the  traneaction  concerning  the  tele- 
gram, the  alleged  delay  in  the  delivery  of  which  ie  the  baiiB 
of  this  snity  had  notice  of  the  making  of  the  above-mentioned 
contracts  by  the  plaintiff,  and  hence  the  same  were  not  a 
inroper  basis  ba  damages  in  this  suit;  and  further,  that  the 
damages  claimed  on  account  of  said  contracts  are  remote^ 
speculative,  and  uncertain."  A  bill  of  exception  was  saved 
to  its  admission;  all  of  which  has  been  assigned  as  error  by 
the  appellant,  who  submits  this  proposition:  *'  To  authorise  a 
recovery  of  special  damages  for  the  delay  in  the  delivery  of  a 
message,  the  telegraph  company  must  have  had  notice,  either 
from  the  fSace  of  the  message  or  otherwise,  at  the  time  of  r^ 
ceiving  it,  of  the  circumstances  out  of  which  the  special  dam- 
ages might  arise.  In  other  words,  the  &ct  that  such  special 
damages  might  fidlow  must  have  been  in  the  reasonable  con- 
templation of  the  telegraph  company  at  the  time  of  reosiving 
the  message*'' 

We  think  there  was  no  error  here.  The  oharge  of  the  court 
as  above  quoted  submits  the  correct  general  rule  fcr  the  ascer- 
tainment of  the  damages  sustained  by  the  plaintiff.  They  are 
such  as  naturally  arise  from  the  breach  of  the  contract,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  contomplation 
of  both  parties  at  the  time  they  made  the  contract  as  to  tho 
probable  result  of  the  breach  of  it:  DanUl  v.  WeUem  VwUm 
Td.  Co.,  61  Tex.  456;  48  Am.  Bep.  805.  It  is  shown  by  the 
evidence  that  Mathis,  the  defendant's  operator  at  Meridian, 
knew  of  the  importance  of  the  telegram,  and  understood  ito 
nature  and  purpose,  and  he  should  have  reasonably  anticipated 
that  the  plaintiff  would  be  waiting  in  Chicago  for  the  plant 
and  specifications,  if  he  should  fail  to  deliver  the  telegranit 
and  that  his  delay  would  be  attended  with  the  loss  of  time, 
and  a  probable  advance  in  the  prices  of  the  material  which 
the  operator  knew  plaintiff  had  gone  to  purchase. 

Plaintiff  having  gone  to  Chicago  for  the  purpose  of  procur- 
ing the  material,  and  having  so  informed  Mathis,  defendant's 
operator,  it  was  not  error  to  admit  evidence  that  plaintiff  had 
contracted  conditionally  for  the  material  at  a  stipulated  price» 
although  subsequently  to  the  notice  to  the  defendant,  because 
such  contracte  might  have  reasonable  been  anticipated  in  the 
nature  of  the  case:  1  Sedgwick  on  Damages,  7th  ed^  p.  288l 
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BiOM  tt  WM  oat  Mmr  to  alio  r^bm  the  tpedal  eharga  aiked 
kgr  th«  dofondaat 

But  the  appellant  roqaestsd  a  epecial  charge  aa  to  the  diitj 
of  the  plaintiff  to  ezerciae  care  and  diligenoe  to  avoid  loeay 
which  waa  refused  by  the  courti  and  la  made  the  baaia  of  an 
aasignment  of  error.    It  was  as  follows:  — 

**  Where  a  party  has  been  damaged  by  the  wrong  of  another, 
it  is  the  duty  of  such  party  to  use  reasonable  efforts  and  rei^ 
sonable  diligence  —  that  is,  such  diligence  as  a  reasonably 
prudent  man  would  use  under  similar  circumstances — to  ayoid 
or  lessen  his  damages;  and  if  you  believe  from  the  evidence 
that  after  Loonie  had  telegraphed  for  the  plans  and  specificap 
tions  at  Kirkwood,  July  S,  1886,  he  reached  Chicago  on  Jolj 
7th,  and  that  by  that  time,  in  the  usual  course  of  boaineaa,  the 
plans  and  specifications  called  for  by  the  telegram  onght  to 
have  reached  Chicago,  and  that  they  had  not  then  reached 
Chicago,  and  yoo  fiarther  believe  under  those  otrcumstancea  a 
bosineas  man  of  res^oQable  prudence  and  oantion  would  have 
eent  another  tetognun  to  his  a^Mit  at  Ueridian  for  the  plana 
and  specifications,  and  that  if  such  a  telegram  had  been  aeal 
hj  Loonie  to  bje  ageikt  at  Meridian,  that  in  answer  tbaiete 
tiM  plans  and  apecificatioBS  wovld  iutve  reached  plaintiff  be- 
fore he  left  Chioaco,  in  tim^  for  plaintiff  to  have  oonanmrnatod 
hia  tnmaaetions  in  respect  thereto,  then  you  are  charged  that 
if  you  find  for  plaintiff  at  all  yon  can  only  allow  him  compeo- 
aation  for  the  value  of  hie  time  and  ezpeoaes  daring  the  extra 
time  he  would  have  been  kept  in  Chici^o  on  aooooni  of  Iho 
delay.'' 

This  Instruetioo  limited  the  plaintiff 'a  rif^t  at  leoovwj  to 
oempensatioo  for  the  valoa  of  his  tiaae  and  eiqiensea  duioK 
the  extra  time  ho  would  have  been  kept  in  Cbicefo  on  moooottfc 
of  thedelay^  and  ignored  his  right  to  reeofor  for  the  diffn 
in  the  prioeof  material  resulting  from  eoeh  delay.  But  it 
inoumbent  upon  the  plaintiff  to  show  that  he  had  snstsinod 
damages  by  neason  of  an  advanoe  in  tiie  piice  of  matedal 
within  such  a  tune  as  by  the  use  of  reaeenablo  diligenoe  1m 
oould  have  had  the  plans  and  speeifications  forwwied  to  Um. 
This  he  foiled  todo.  It  wasthe  latter  pari  of  Ai^piet  hefon 
he  finally  contracted  for  the  material;  and  although  plaintiff 
testified  in  general  terms  that  he  had  snatained  damagss  ia 
oertain  sums,  which  he  named,  by  reason  of  the  foilnie  cf  tbo 
defendant  to  deliver  the  telegram,  it  ia  not  ahown  by  any  evi» 
dence  that  any  loss  would  have  been  swtaiaed  hod  the  jfnfn- 
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tiff  telegraphed  again  for  the  plans  and  specificationB,  and 
awaited  in  Chicago  for  their  arrival,  or  that  there  was  any 
advance  in  price  of  material  until  more  than  a  month  after  he 
could  have  had  the  plans  and  specifications  by  the  use  of  rea- 
Bonable  diligence.  There  having  been  no  testimony  showing 
loss  within  such  reasonable  time,  the  special  instruction  re- 
quested by  the  defendant  was  pertinent  and  should  have  been 
given;  and  for  the  error  of  the  court  in  refusing  it  the  judg- 
ment should  be  reversed. 

The  evidence  in  the  case  was  sufficient  to  warrant  the  find- 
ing that  the  defendant  undertook  to  send  the  message  in 
question;  and  the  refusal  of  defendant's  request  for  a  special 
instruction  to  the  contrary  was  not  error. 

We  think  that  the  points  involved  in  appellant's  twelfth 
assignment  of  error  have  already  been  practically  disposed  of^ 
and  do  not  require  any  further  notice. 

The  judgment  of  the  court  below  should  be  reversed,  and  the 
cause  remanded  for  another  trial,  and  we  so  reporL 

Tw.eeBATH  OoMFAims— DbiAt  a  Dujvbet  or  MnsAffa^BraouL 
DAMAfliw.  —  A  telegraph  company  is  liabU  for  snoh  damago  aa  ia  the  dired 
or  natural  remit  of  its  laflnre  to  delirer  a  meeeage,  without  regard  to  tha  de- 
gree ai  its  negligenee,  where  the  meaiage  diaoloeea  on  its  face  the  neceaiity  for 
pvmnpt  tranaminion  and  deliTery:  WttCtm  U,  T^  Co.  r.  Broeaehet  72  Tez. 
654;  IS  Am.  St.  Kep.  843^  and  note;  extended  note  to  WuUm  U.  Tel  Ok  t. 
ODOfMr.  10  Am.  St  Rep.  785;  American  U.  TtL  Oo,  r.  DamghUry^  89  Ala.  191; 
Btem  T.  Wttiam  U.  TtL  Co.,  123  Ind.  294;  ITeffem  U,  T«L  Oo.  t.  0^fton,  68 
Miae.  907;  Oteto  t.  Wettem  U.  Td.  Co.,  71  Wia.  46.  A  telegraph  oompany 
is  Uable  for  damage  resulting  natoraUy  and  ia  the  nasal  eonrse  of  bnaineas 
from  ita  faUnre  to  delirer  a  meisage  promptly,  even  though  the  sender  fiila 
to  diadose  its  importance  to  its  agent:  Wuiem  U.  TO,  Oo^r.  Hper,  22  Fla. 
#17;  1  Am.  St.  Kep.  22%  and  note;  see  ^is  2VL  Oa  v.  Orimmk  M  Toz.  8a 
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piTnui^47a) 

Mama  ivd  SaavAiiT—  Vran-rmnioiFaLS.  —While  mere  grades  of  rank  of 
employeea  of  a  railway  company  engaged  ia  a  common  employment  will 
not  deatroj  the  relation  of  fellow^eerrants,  yet  where  one  is  anthoriaed 
to  employ  and  discharge  serrants  working  under  him  and  under  his  di> 
rection  and  control,  his  negligence  is  that  of  the  master. 

WLAtmat  AKD  Sbbvaht — Dirrr  to  FaBNUiH  Savb  MAOHnrisr.  —  When  the 

maehinery  furnished  by  a  master  for  the  nse  of  his  senrant  is  of  the  kind 

in  common  nse  for  the  same  pnrpose,  the  master  is  justified  in  using  it| 

and  will  not  be  liable  for  an  injury  caused  thereby,  nnleas  he  has  informa- 

Am.  St.  Bap.,  Vol.  XXVIL  SfJ 


Nix  v.  Texas  Pacific  B't  Oa  [T«za% 


Hon  or  reason  to  beliero  thai  ito  ue  is  atteiidod  wiUi  Augir,  «r 
safer  kiad  of  machinery  is  in  oommon  nse  for  doing  the  sum  kind  «l 


IIaSTER  AMD  SntYAHT — DlTTT  TO  FlTRHIBB  SaVH  liAOmmtT  —  < 

TOBT  NsGUOUiCB  ov  SsBYAHT.  — A  master  is  bound  to  vse  only 
nary  oare  in  famishing  safe  inaohinery  for  the  vse  of  his  sstfin^  and 
there  is  more  danger  in  the  use  of  the  kind  fnmished  than  tiiat  in 
mon  nse,  and  the  eerrant  knows  it^  or  by  the  ezereise  of  erdinaiy 
and  pmdenoe  should  know  it^  he  cannot  reooror  for  in jnrioa  aanaed  Igf 
itsnae. 


•  H.  Pap^f  and  WtUon  and  Lane^  for  the  plaintiff  in  «rrar« 
F.  H.  Pr$nderg€utf  for  the  defendant  in  error. 

CoLLABD,  J.,  Section  A.  This  enit  was  bronght  in  the  dis» 
trict  court  of  Harrison  County  by  John  A.  Nix»  plaintiff  in  ei!^ 
ror,  to  recover  of  defendant  in  error,  the  Texas  and  Padffo 
Railway  Company,  actnal  damages  for  personal  injnriee  al* 
leged  to  have  been  caased  nnder  the  following  drcnmstances:^ 

Plaintiff  and  one  Rapp  were  both  in  the  employ  of  defend- 
ant, drilling  a  well  for  defendant  at  Sierra  Blanco,  B^pp  as 
assistant  foreman,  and  plaintiff  working  nnder  him  as  engineer, 
Rapp  being  in  charge  of  the  work,  and  having  power  to  emploj 
and  discharge  hands  engaged  about  the  same.  Plaintiff  and 
Rapp  were  the  only  persons  engaged  in  the  work,  and  Rapp 
had  employed  pldntiff  for  defendant  On  the  twenty*faarth 
day  of  November,  1888,  Rapp  ordered  plaintiff  into  the  belt* 
room  to  oil  up  the  machinery  used  to  operate  the  drilL  White 
plaintiff  was  in  the  belt-room,  in  obedience  to  this  cider,  Rapp 
negligently,  and  without  warning  plaintiff,  applied  the  ateaoi 
to  the  machinery  and  set  the  same  in  motion.  This  he  did 
from  the  drill  by  means  of  ropes  and  pulleys  connected  with 
the  engine.  At  the  time  the  machinery  started  plaintilff 
was  at  or  near  the  driving-belt,  which  was  festened  together 
by  iron  clamps,  which  were  improperly  constmcted  with 
square  comers  instead  of  round  comers.  The  clamps  caught 
up  a  hose  used  to  supply  the  engine  and  machinery  with 
water;  the  hose  strack  plaintiff  and  forced  him  against  a 
pulley,  injuring  his  leg  severely  and  crippling  him  for  lifcw 
Plaintiff  worked  at  the  engine  and  Rapp  at  the  drills  where  he 
could  by  means  of  the  ropes  apply  the  steam  at  will  and  legit* 
late  the  drill.  Plaintiff  also  allegdd  that  he  did  not  know  that 
the  iron  flanges  used  to  fasten  the  belt  were  improperly 
structed  and  were  dangerous,  but  that  defendant 
such  fact. 
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Defendant  answered  by  pleae  of  not  guilty  and  coutribotory 
aegUgenoe  on  the  part  of  plaintifiL 

The  trial  reanlted  in  a  rerdiet  and  Judgment  for  defendants 

The  firtt  aeeignment  of  error  is,  that  the  court  erred  in  the 
eharge  to  the  jury  instructing  them  as  follows:  ^  If  the  evi- 
denee  shows  that  the  plaintiff  and  one  Bapp  were  in  the  ser- 
lice  of  the  defendant^  and  while  so  in  the  service  the  plaintiff's 
duty  was  to  manage  as  an  engineer  a  certain  stationary  steam« 
engine  used  for  the  purpose  of  driving  a  drill  in  order  to  sink 
a  well  for  the  defendant,  and  the  said  Rapp  was  to  have  charge 
ef  the  drill  used  for  the  purpose  of  sinking  said  weU,  and  by 
means  of  ropes  and  pulleys  connecting  the  driU  with  the  en- 
l^e,  Sapp's  duty  was  to  apply  the  steam  foroe  of  said  drill, 
then  said  Rapp  and  plaintiff  were  fellow*servants,  and  plain- 
tiff could  not  recover  for  any  injury  to  him  by  reason  of  any 
careless  or  negligent  act  of  said  Rapp,  even  though  the  jury 
believe  that  said  Rapp  had  authority  to  employ  and  discharge 
the  plaintiff  from  service  of  defendant.'' 

This  charge  did  not  apply  to  the  facts  as  shown  by  plaintiff, 
and  was  misleading.  There  was  some  evidence  tending  to 
show  (but  positively  disputed  by  evidence  for  defendant)  that 
Rapp  was  in  charge  of  the  work,  and  that  plaintiff  was  subject 
to  his  orders,  as  well  as  that  Rapp  had  authority  to  employ 
and  discharge  plaintiff. 

The  rule,  as  we  understand  it,  as  now  settled  by  the  supreme 
eoort  of  this  state,  is,  that  while  mere  grades  of  rank  of  em* 
ployeee  of  a  railway  company  engaged  in  a  common  employ- 
ment will  not  destroy  the  relation  of  fellow-servants,  yet  where 
cme  is  authorised  to  employ  and  discharge  servants  working 
under  him,  his  negligence  would  be  that  of  the  master:  Doug- 
toB  V.  Texas  Mexican  Ry  Co^  63  Tex.  664.  The  power  of  such 
servant  or  agent  to  employ  and  discharge  servants  engaged 
with  him  in  the  same  work  will  not  alone  constitute  him  the 
master,  but  where  he  has  such  power,  as  foreman  of  the  work 
being  done,  over  servants  working  under  him  and  subject  to 
hie  direction,  his  position  is  that  of  the  master,  and  the  master 
would  be  liable  for  his  negligence  causing  injury  to  such  ser- 
vants: IfiMOtin  Pae.  Ry  Co.  v.  Williams,  75  Tex.  7;  16  Am. 
Bt.  Rep.  867.  The  supreme  court  refused  to  recede  from  this 
doctrine  in  qualifying  their  approval  of  the  opinion  of  the  com« 
mission  of  appeals  in  the  case  of  Oalveston  etc,  IPy  Co.  v. 
SmUh^  76  Tex.  618, 619;  18  Am.  St.  Rep.  78.  The  charge  com* 
of  in  this  case  was  misleading.    The  jury  may  have 
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UDderetood  it  to  mean  that  if  Rapp  had  the  power  to  employ 
and  diacharge  Nix,  still  they  would  be  fellow-servants,  noU 
withstanding  the  latter  may  haye  been  sabjeot  to  the  orders  of 
the  former.  There  was  some  evidence  of  this  kind  on  plain- 
tiff's side,  which  the  jury  may  have  thought  had  no  effect 
under  the  charge.  We  do  not  say  that  the  jury  may  not  have 
found  that  Bapp  was  not  authorised  to  employ  and  diaohargi, 
and  that  Nix  was  not  working  under  him  (the  absence  of  either 
one  of  which  facts  would  leave  them  fellow-servants),  but  the 
court  having  instructed  the  jury  that  they  would  be  fellow* 
servants  if  Rapp  had  authority  to  employ  and  discharge  Nix, 
it  was  misleading  not  to  instruct  them,  in  the  same  oonneo* 
tion,  that  if  Rapp  had  such  power,  and  sJso  the  power  as  Nix's 
superior  to  direct  and  control  him  in  his  work,  they  would  not 
be  fellow-servants^  but  that  Rapp  would  be  the  master. 

At  request  of  defendant,  the  court  charged  the  jury  that  **  if 
the  fastening  of  the  belt  was  the  kind  commonly  used  on  well- 
boring  machinery,  then  defendant  would  be  justified  in  using 
it  for  boring  wells,  and  would  not  be  liable  for  any  damage 
caused  by  its  use,  unless  defendant  had  information  or  reason 
to  believe  that  its  use  was  attended  with  danger.''  Plaintiff 
says  that  the  court  erred  in  refusing  to  give,  in  Uiis  connection, 
his  requested  charge,  as  follows:  "  If  the  fastenings  on  the  belt 
were  not,  however,  the  same  as  those  shown  by  defendant  to 
have  been  used  on  such  machinery,  and  if  the  corners  of  the 
iron  plates  on  the  belt  were  out  square,  and  if  the  corners  of 
the  fastenings  of  the  machinery  in  common  use  for  well-boring 
were  rounded,  and  if  the  square  corners  were  more  dangerous 
than  rounded,  and  the  difference  in  said  fastenings  in  aaj 
manner  contributed  to  the  cause  of  the  injury,  then  defendant 
would  not  be  protected  in  using  them." 

There  was  evidenoe  before  the  court  and  jury  to  whioh  tho 
requested  charge  of  the  defendant  given,  and  to  whioh  the  re- 
quested charge  of  the  plaintiff  refused,  applied.  The  court 
having  instructed  the  jury  that  if  the  iron  clamps  used  to 
fasten  the  belt  used  by  defendant  were  in  common  use  and 
were  not  known  to  be  dangerous  the  defendant  would  not  in- 
our  liability  for  injuries  caused  by  them  to  an  employee,  Urn 
converse  of  the  proposition  should  have  been  given  when  r»* 
quested,  there  being  some  evidence  to  the  effect  that  those  used 
by  defendant  on  this  belt  were  not  like  those  in  common  us*, 
and  were  more  dangerous  because  of  their  square  instead  of 
rounded  corners. 
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In  giving  both  the  requested  charges,  the  court  should  also 
hare  told  the  jury  that  the  defendant  was  only  bound  to  use 
ordinary  oare  in  furnishing  machinery  for  the  use  of  its  em- 
ployees, and  that  if  there  was  more  danger  in  the  use  these 
elampe  than  those  in  common  use,  and  plaintiff  knew  it  or 
might  have  known  it  by  the  exercise  of  such  care  as  a  man  of 
ordinary  prudence  and  care  would  have  used  under  like  cir- 
cumsianceSy  he  could  not  recover  for  injuries  caused  by  them. 
If  plaintiff  knew  the  risk,  if  there  was  any,  in  using  the  belt, 
or  should  have  known  it  by  such  care,  or  if  its  defects  were 
patent  and  open  to  common  observation,  he  would  be  held  to 
have  assumed  the  risk,  with  others  incident  to  his  employment: 
Rogen  y.  OalvMan  ete.  Ry  Co.,  76  Tex.  605,  506^  and  authori* 
ties  cited. 

We  oonclude  the  judgment  of  the  court  below  ought  to  be 
rsversed  and  the  cause  remanded. 


fauow-eiavAim  avd  VioB-PKiirGiFALs,  DiaruroTiojf  Bxrwsurs  8«e 
Hmnitom  t.  DtiroU  R.  S.  0<k,  79  Mich.  400;  10  Am.  St.  Rep.  ISO;  Host  ▼. 
WaUtr,  180  Pa.  8t.  4S|  88  Am.  St  B«p.  ISO,  and  note.  The  eaeee  of  Har- 
rfaM  T.  Defroft  JL  H,  0(k,  70  Mioh.  400,  10  Am.  St  Rep.  ISO^  and  InUrm^ 
UomaiR.  ILOcr.  iSTiMiii^  S2  Tax.  023,  agree  with  the  principal  oaeein  holding 
that  the  power  of  diaoharging  an  employee,  aooompanied  by  fall  control  of  the 
work,  will  make  the  auperior  employee  a  vioe-prinoipaL  A  Hoe-prinoipal  m 
regarded  aa  soeh  only  to  long  aa  he  repreeente  the  master  in  performing  the 
dotiaa  whioh  the  matter  owee  to  hia  employeea:  Bim  ▼.  Ff  after,  130  Pa.  St 
4S;  88  Am.  8t  Bep.  180^  and  note,  ^na  a  anperior  aervant  who  i«  also 
employed  aa  a  *'boes"  or  foreman  of  other  workmen  with  whom  he  labors^ 
ii  not  a  Tioe-prinoipal  while  engaged  in  ezeonting  work  designed  or  directed 
by  the  matter  or  hia  Tioe-principal:  0*Brien  r,  Amerkan  D.  Oio.,  53  N.  J.  L. 
801,  VThether  in  a  given  oaae  one  la  noting  aa  the  repreeentative  of  the 
maator,  or  merely  aa  a  oo-omployee,  dependa  npon  the  ohairacter  of  the  datiee 
impoaed  npon  him,  and  whioh  he  ia  performing  at  the  time,  and  not  upon  hia 
rank  or  title:  I^all  r.  Lom$mUe  S.  B.  Oo.,  120  Ind.  260.  Thus  a  yard-master 
ia  a  Yioa-prinoipal  with  respect  to  a  car-repairer,  if  the  dnty  of  protecting 
each  an  employee  has  been  delegated  to  him:  ^p  Co,  t.  THpkU,  64  Ark. 
2S0l  And  a  similar  relation  exists  between  a  oondnotor  and  a  brakemaut 
jaehtmmd  ▼•  DcmviUe  B.  B.  Co.,  86  Va.  165;  10  Am.  St  Rep.  876;  though 
this  last  doctrine  ia  not  eyerywhere  acoepted:  See  note  to  case  jnat  cited. 

RaxLBOADB^  DuTT  Of,  TO  Bmflotbis.  — •  It  is  the  duty  of  a  railroad  conpany 
to  provide  and  maintain  snitable  appliances  for  its  employees  to  work  with: 
OkKkmaA  He.  B.  B.  Oik  r.  MeMuUm,  117  Ind.  430;  10  Am.  St  Rep.  67;  but 
thia  dnty  does  not  extend  beyond  the  exercise  of  reasonable  care:  LiUle  Bock 
ef&  B'p  09.  T.  Eubank%  48  Ark.  460;  3  Am.  St  Rep.  245;  OiUridge  v.  Mo, 
Pac  Ry  Oo.^  04  Mo.  468;  4  Am.  St  Rep.  302;  Ouffete,  B'y  Co,  t.  WelU,  81 
Tex.  685;  Internaikmal  €te.  B^y  Co,  ▼.  WUUam$,  82  Tex.  342;  U.  P,  B'y  Co,  t. 
Broderidk,  30  Neb.  735;  Humpkrey^  t.  Newpwi  tie,  B*y  Co.,  33  W.  Va.  185| 
€hrmeam  C,  Co,  ▼•  PtUmer,  28  Neb.  307.  A  railroad  is  not  required  to  adopt 
•rery  appliance  whioh  even  a  majority  of  the  well-regulated  roads  have 
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udopM:  LontsvOb He.  B.lt.O^T.  B<a,  fl  Ala.  112;  24  Am. St  Bop.  863. 
For  lo  fsniiah  aay  partionUur  kfaid  of  tools,  implomaiii^  or  appluuioeo:  Bote 
T.  Okkago  «te.  iTy  Cb.,  106  Ma  429.  A  marter  k  aol  liabto  far  liiddoii  do- 
footo  in  implomoati  and  maohinory,  where  due  oare  ia  exeioiaed  ia  the  aelee- 
tba  of  the  material:  OarUon  r.  Pkenkt  B.  Co.,  182  N.  Y.  272. 

CoNTBiBUXOBT  NiouGiNCi  ov  SkbtaMt.  —Employee  of  railroad  aainmne 
ordinary  riaka  incident  to  the  lerviee:  8L  LwU  etc  B,  B.  0(k  r,  Irwim^  tl 
Kan.  701;  1  Am.  St.  Rep.  260.  Among  these  riaha  are  indnded  not  only 
those  of  which  he  haa  aotnal  knowledge,  bat  alao  those  of  which  he  rsa- 
aonably  ought  to  have  known;  LairtmomUe  t.  BmrnbuQtom  «f&  B^y  On.  6t 
Vt.  337;  and  thoee  which  hia  own  apedal  duties  enabled  him  to  appreciate 
more  accnrately  than  hia  empbyer  or  hia  co-serrants:  ITesft  t.  #Wmoal  Aftf 
Ob.,  3  Wash.  629.  Bat  not  those  of  which  he  is  ignorant^  or  in  rsspeot  to 
which  he  has  not  the  same  means  of  knowledge  as  his  maatert  ffwmfkrt^e  t. 
Newport  etc.  B^p  Co.,  9i  W.  Va.  186.  Nor  thoae  which  are  not  dtaoorerdbla 
by  ordinary  obser?er%  eren  thoagh  the  defect  is  apparent:  Dmwlsoa  t*  Cbr- 
ma,  132  N.  Y.  228.  The  harden  of  proof  ia  on  the  aenraat  to  ahow  that  tho 
machinery  was  defeotiTei  Humpkrej/e  ▼•  Nmapmrt  eta.  JKV  <Kk»  88  W.  Tn.  18iL 


iKTBBVATIOyAL   AND    GbBAT   NoBTHBBV    BaILWAT 

Company  v.  Andbbson. 

(91  TBzaa,  OAl 

BriDnroB— Rn  Onrji— DiaLAKaTioHa.»An  deelamttoas 
tiona  attered  by  the  parties  to  a  trmnaaetioii  which  are 
with  and  accompany  it,  ex  which  are  made  under  sach 
will  raise  a  reasonable  presumpticn  that  they  are  the 
aace  of  thoaghts  created  by  or  apringing  out  of  the  tmnsaoHea  iteal^ 
and  ao  soon  thereafter  as  to  ezdade  the  presamptioa  tluit  they  i 
result  of  premeditation  or  design,  and  whioh  are  ealonlated  to 
light  on  the  motirea  and  intentioa  of  the  parties^  ace  admisMble  la  avi- 
dence  as  part  of  the  ree  geetm, 

BriDUfoa  —  Dbqlabations  SmsaqviHT  lo  Aooimn.  —  Deehiatiean  af 
one  injured  in  a  railroad  acddenth  as  to  its  cause,  amde  at  the  plaes^ 
within  a  few  minutes  after  it  occurred,  and  while  he  waa  still  writliiac 
under  the  pain  inflicted  by  it,  are  adndssiUe  as  part  of  the  ree 

Kaxlwayb — BBAxaifAH'a  AoTHORrrr-^BiraDiir  of  Paoov. — A 
upon  a  railroad  train  has  no  implied  aathority  to  ejeet  a 
the  cars;  and  in  aa  action  againat  the  railroad  eompany,  the  bardoa  af 
proof  is  upon  the  party  injured,  to  ahow  that  in  ejecting  him  the  hraka- 
man  acted  within  the  scope  of  his  aathority. 

Mastbb  and  Siryant  — LiABiLiTr  OF  MAsraa  loa  Aor  or  Sbbtamt. — 
In  order  to  hold  a  maater  liable  for  the  act  of  his  asrvaati  it  is  mt/k 
neceesary  that  the  latter  shoald  hare  aathority  to  do  the  partiealar  aak 
in  question;  but  it  must  be  done  within  the  aoope  of  hia  fsaeral  aatting 
ity,  in  furtherance  of  the  maater'a  businesa^  and  for  the  aooomplishairat 
of  the  object  for  which  the  servant  is  employed;  and 
be  implied  from  the  general  authority  conferred  apoa  Uai 
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tlw  nator*  of  the  Mnrioas  Im  it  «ig»f»d  to  porfonn,  ond  the  oinmiiistm* 
eeo  of  Moh  portioobur  omo. 

Riam   AVD   SSBTAXT-^LlABILITT   OV   MASTm   won  WWMIOWL   AOT   ov 

SxEYAHT.  —  When  a  ■errant  perfomui  the  doty  for  whioh  he  is  engaged 
in  •  wroogfol  maimer,  and  to  the  injorj  of  another,  the  maater  ia  liaUe^ 
although  he  may  have  ezpresaly  forbidden  the  particular  aot. 
&AII.WATB  —  Ck>5DcroroB  AND  Brammmajx,  Ikpuxd  Autbobitt  of,  to  Ejbo? 
Tbmpahsim.  -»  The  oondaotor  on  a  railroad  train  haa  implied  aathority 
toejeot  trespaanra  therefrom,  and  may  oall  to  hia  aid  the  other  aer 
Tante  of  the  oompany;  hat  a  brakeman  haa  no  aneh  implied  aBthorily 
nnless  called  upon  by  the  oondaotor  to  aok 

N.  B.  MwrrUy  and  Qovld  and  Camp^  for  the  appellanti 


W.  C.  D'oford^  W.  J.  Qraharn^  and  /•  H.  Turner^  for  the 
appellf 


Gainbs,  a.  J.  This  action  was  brought  bj  appellee  to  re- 
cover of  appellant  damages  for  personal  injuries  alleged  to  haye 
been  inflicted  bj  a  servant  of  the  company.  The  case  made 
by  the  pleadings  and  proof  by  the  plaintiff  was,  that  as  a 
lireight  train  of  the  defendant  company  was  drawing  oat  of  a 
station  he  attempted  to  board  a  box  car  by  means  of  the  lad- 
der, and  that  thereupon  a  brakeman  accosted  him  roughly 
and  ordered  him  ofll  He  objected  on  account  of  the  speed  of 
the  train;  but  the  brakeman  repeated  his  order,  and  struck 
him  a  blow  which  caused  him  to  fall  under  the  wheels  and  to 
receive  the  injuries  of  which  he  complains.  On  behalf  of  the 
railway  company  it  was  claimed  in  defense,  —  1.  That  the 
plaintiff  was  not  interfered  with  by  the  brakeman,  and  that 
he  negligently  attempted  to  board  the  car  while  in  motioii 
jtnd  was  thrown  to  the  ground;  and  2.  That  if  he  was  struck 
by  the  brakeman,  the  act  was  not  done  in  the  scope  of  the  lai* 
ter's  employment. 

The  testimony  showed  that  the  plaintiff  fell  from  a  oar,  and 
that  the  wheels  passed  over  him,  crushing  his  arm  and  break- 
ing his  leg.  The  controversy  was  as  to  the  cause  of  the  acci- 
dent A  witness  was  permitted  to  testify,  over  objection  of 
defendant,  ^^  that  on  the  morning  of  the  accident  he  heard  a 
train  going  south,  and  just  after  it  passed  he  heard  some  one 
Chat  he  took  to  be  plaintiff  crying  for  help.  This  was  about 
ISO  or  200  yards  from  witness's  house.  He  immediately  got 
up  out  of  bed  and  put  on  his  clothes,  and  went  hurriedly  to 
where  plaintiff  was  lying,  near  the  railway  track,  badly  hurt 
by  the  train.  No  person  was  there  when  witness  got  there. 
The  conductor  and  other  trainmen  were  in  a  short  distanooi 
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coming  in  that  direction.  Before  they  got  there,  plaintiff  told 
witness  that  a  brakeman  knocked  him  off  the  train,  and  it  ran 
over  him.  That  the  plaintiff  was  crying  oat  in  his  miaerfi 
and  made  the  statement  several  times." 

An  exception  was  reserved  to  the  admission  of  the  testi- 
mony, and  it  is  now  assigned  as  error. 

Were  the  declarations  of  plaintiff  admissible  as  a  pari  of  the 
r$$  geetrnf    All  declarations  or  exclamations  uttered  by  ths 
parties  to  a  transaction,  and  which  are  contemporaneoua  witk 
and  accompany  it,  and  are  calculated  to  throw  light  apon  the 
motives  and  intention  of  the  parties  to  it,  are  clearly  admissi- 
ble as  parts  of  the  re$  guim.    Very  respectable  aothoiitiee  re- 
strict the  doctrine  of  ft%  ge$t»  within  the  limits  indicated  by 
the  foregoing  definition,  and  exclude  all  declarations  which 
are  a  narrative  of  past  ooourrences.    This  is  a  oonvenient  and 
salutary  rule,  and  probably  the  more  logical  one;  and  if  it 
were  an  open  question  in  this  state,  we  should  hesitate  long 
before  adopting  another.    Another  rule,  applied  in  many  of 
the  American  Courts  at  least,  is  to  admit  as  parts  of  the  res 
getta  not  only  such  declarations  as  accompany  the  transaetioD, 
but  also  such  as  are  made  under  such  circumstances  as  will 
raise  a  reasonable  presumption  that  they  are  the  spontaneoos 
utterance  of  thoughts  created  by  or  springing  out  of  the  trans- 
action itself^  and  so  soon  thereafter  as  to  exclude  the  pre* 
sumption  that  they  are  the  result  of  premeditation  or  design: 
Traveler$  In$.  Co.  r.  Modey^  8  WalL  897;  Chfnmamw&aUk  v« 
MePike,  8  Cush.  181;  60  Am.  Dec.  727;  Ranover  R.  R.  Co.  v- 
Coyle,  65  Pa.  St  896;  ElkinB  v.  MeKean,  79  Pa.  St  488;  Jfon- 
day  V.  StaU,  82  Ga.  672;  79  Am.  Dee.  814;  Aopb  v.  Vmnon^ 
85  Cal.  49;  95  Am.  Deo.  49;  LitOe  v.  OtmmonwemUkf  26  €hratt 
921;  Harriman  v.  SUme^  67  Mo.  98.    In  most  of  the  cases 
cited  the  declarations  admitted  were  tlie  relation  of  past 
occurrences.    This  line  of  decision  has  been  followed  in  this 
court:  Oalveston  v.  Sarbetir,  62  Tex.  172;  60  Am.  Rep.  619; 
and  in  view  of  the  great  array  of  authority  in  support  of  thai 
ruling,  we  deem  it  best  to  adhere  to  it  in  this  case.    The  decla- 
rations under  consideration  were  made  at  the  place  of  the 
accident,  and  within  a  very  few  minutes  after  it  occurred,  and 
while  the  plaintiff  was  still  writhing  under  the  pain  inflicted 
by  it    We  conclude  that  the  testimony  was  properly  ad- 
mitted. 

There  was  testimony  to  the  eflect  that  the  brakemen  on  de* 
fondant's  road  were  seen  to  put  persons  off  the  train  and  to 
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keep  them  from  getting  on.  The  only  other  testimony  bear-^ 
ing  upon  the  qneetion  of  the  authority  of  the  brakeman  who 
was  alleged  to  have  pat  the  plaintiff  off  the  train  was  that  of 
a  conductor  in  the  service  of  the  defendant  company,  who 
testified  that  it  was  the  duty  of  the  company's  conductors  to 
eject  trespassers  from  the  train;  that  if  they  wished  they 
could  delegate  this  authority  to  the  brakeman,  but  that  with- 
out  such  delegation  a  brakeman  had  no  authority  to  do  so; 
some  conductors  enforced  the  rule  in  person,  and  others  through 
tbeir  brakemen.  Such  being  the  evidence  upon  this  point,  the 
court  instructed  the  jury  **  that  a  railway  company  is  not  re» 
sponsible  for  the  willful  trespass  or  unlawful  acts  of  agents^ 
done  clearly  outside  of  tiie  scope  of  their  employment;  but 
when  a  brakeman  on  a  train  undertakes  to  keep  persons  from 
getting  on  his  train  or  to  expel  them,  in  the  absence  of  proof 
to  show  that  this  was  outside  of  the  scope  of  his  duties,  there 
would  be  no  presumption  that  such  was  the  fact^ 

The  practical  effect  of  this  instruction  was  to  induce  the 
Jury  to  believe  that  the  burden  was  upon  the  defendant  to 
show  that  the  brakeman  who  ejected  the  plaintiff  from  the  car 
was  not  acting  within  the  scope  of  his  authority.  The  burden 
was  upon  the  plaintiff  to  prove  the  facts  which  would  entitle 
him  to  recover.  When  a  recovery  is  sought  of  the  master  for 
an  injury  inflicted  by  his  servant,  the  plaintiff  must  show  that 
the  servant  did  the  wrong  while  acUng  within  the  scope  of  his 
employment  It  follows  that  unless  we  can  say  that  a  brake- 
man  has  an  implied  authority  to  eject  trespassers  from  the 
train  upon  which  he  is  employed,  the  charge  was  error,  for 
which  the  judgment  must  be  reversed. 

To  hold  the  master  liable  for  the  act  of  his  servant,  it  is  not 
necessary  that  the  servant  should  have  authority  to  do  the 
particular  act  The  act  of  the  servant  may  be  contrary  to  his 
express  orders,  and  yet  the  master  may  be  liable.  But  the 
act  must  be  done  within  the  scope  of  the  general  authority  of 
the  servant  It  must  be  done  in  furtherance  of  the  master's 
business,  and  for  the  accomplishment  of  the  object  for  which 
the  servant  is  employed.  For  the  mode  in  which  ihe  servant 
performs  the  duty  he  is  engaged  to  perform,  if  wrongful  and 
to  the  injury  of  another,  the  master  is  liable,  although  he  may 
have  expressly  forbidden  the  particular  act  But  whether  the 
act  in  question  can  be  implied  from  the  general  authority 
conferred  upon  the  servant  must  in  general  depend  upon  the 
nature  of  the  service  he  is  engaged  to  perform  and  the  circum' 
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stances  of  the  particular  case.  We  know  that  as  a  general 
rale  the  conductor  of  a  railway  train  has  the  genoal  oontrol 
and  management  of  his  train.  His  position  has  been  likened 
to  that  of  the  master  of  a  ship.  It  is  necessary,  as  well  for  the 
protection  of  the  interests  of  the  company  as  for  the  security 
of  the  persons  and  property  intrusted  to  his  care,  that  he 
should  have  authority  to  eject  trespassers  from  the  cars  under 
his  control.  Therefore  it  has  been  held  in  numerous  cases 
that  he  has  an  implied  authority  to  do  this:  Bamsden  t.  £o»- 
ion  etc.  R.  R.  Co.,  104  Mass.  117;  6  Am.  Rep.  200;  SehuXM  y. 
Third  Ave.  R.  R.  Co.,  89  N.  Y.  242;  Railway  v.  Dwuan,  15 
Am.  &  Bug.  R'y  Gas.  422;  Railway  ▼.  Toamay,  1  Am.  A  Eng. 
R'y  Gas.  461.  It  has  also  been  held  that  a  looomotiTe  en^* 
neer  has  an  implied  authority  to  eject  trespassers  from  his 
engine:  Carter  v.  Railway,  8  Am.  &  Eng.  R'y  Gas.  848;  22 
Am.  A  Eng.  R'y  Gas.  860.  So,  also,  a  railway  company  was 
held  liable  for  the  use  of  unnecessary  force  by  a  station-ageni 
in  expelling  a  trespasser  from  a  station-house:  Johnmm  T.  CM- 
^ago  etc,  B?y  Co.,  58  Iowa,  848.  An  engineer  has  the  ebarge 
and  control  of  his  engine,  and  it  is  necessary  for  the  safe  per* 
formance  of  the  important  duties  devolved  upon  him  that  he 
should  have  authority  to  remove  persons  trespassing  upon  it 
So  it  may  be  the  duty  of  a  station-master  in  charge  of  a  sta- 
tion-house to  eject  persons  not  lawfully  therey  when  their  pies- 
ence  is  detrimental  to  the  interests  or  forbidden  by  the  roles 
of  the  company. 

But  we  fail  to  see  that  any  necessity  extsts  for  eonfoi^ 
ring  authority  upon  a  brakeman  to  eject  trsapassen  from 
the  cars.  The  conductor  has  this  power,  and  it  ia  to  be  pee* 
sumed  power  also  to  call  to  his  aid  the  other  servmnta  of  the 
company  upon  the  train.  The  name  *' brakeman''  would  im- 
ply that  it  is  the  principal  duty  of  that  servant  to  attend  te 
the  brakes,  and  it  is  not  to  be  inferred  that  he  has  control 
over  the  train,  or  any  particular  car  or  set  of  oan.  Aoeord- 
ingly  we  find  it  distinctly  held  that  a  brakeman  has  do  im- 
plied authority  to  eject  trespassers  from  the  cars: 
Co€d  Co.  V.  Heeman,  86  Pa.  St.  418.  We  have  found  do 
which,  when  carefully  analysed,  justiflee  a  holding  that  a 
brakeman  has  such  implied  authority.  We  oonelnda  that  bt 
the  error  in  the  charge  quoted,  the  judgment  rnnai  be  re- 
versed. 

We  are  of  opinion  that  upon  anoth«  trial  the 
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hMd  by  the  plaiotiff  with  the  brakaman  befim  getting  on  th» 
Irmin  should  be  excluded. 

The  other  questions  presented  in  the  briefr  need  not  ariso 
upon  another  trial,  and  will  not  be  oonsidered* 

The  attention  of  counsel  for  the  appellant  is  called  to  tha 
fact  that  his  brief  does  not  comply  with  the  rules.  The  as* 
signments  of  error  should  not  all  be  grouped  together,  but  each 
should  be  presented  separately,  with  its  appropriate  propoai- 
tions  and  statements  under  it. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


KvuiMUS— Bas  Qwnm. »  iU  to  what  oonditions  imul  bs  fulfilled  to 
■tiiiite  a  eirainiistanoe  or  s  dMlantioa  a  part  of  tho  rm  ^etkB,  wm  Btuk  t. 
BiAerU,  111  N.  T.  878;  7  Am.  St.  Bop.  741;  Leahe^  y.  0am  Awe.  He.  JTy  Ok, 
97  Mo.  166;  10  Am.  St.  Bop.  800;  Wtmi  t.  WhUe,  86  Va.  212;  19  Am.  81. 
Bop.  883.  That  attoranoas  of  injorod  ponona  immodiately  after  aa  aoeidoat 
aro  admiMible  at  part  of  the  ree  ffeeim,  lee  LitUe  RodI  tie.  ttji  Oo.  r.  Lemreif^ 
48  Aric.  8S8;  8  Am.  Si  Bop.  230;  LaukMe  eie.ltpOikr.  Buck,  116  Indc 
866;  8  Am.  St.  Bep.  888;  LetJk^  t.  Cfaee  Am.  etc  Jtp  OtK,V!  Ma  166;  10 
Am.  St.  Bep.  800;  Pemu^lvemta  B.B.(h.w.  L^eme.  129  Pa.  St  118;  16  Am. 
St.  Bop.  701;  Kennedp  ▼.  Jfodbeiter  ctfe.  iS'y  Oo.^  180  N.  T.  666.  In  OUvler 
r.  LommMe  eie.  B'y  Oix,  43  La.  Ann.  806,  it  wat  held  that  the  statementi 
of  a  oompanion,  made  in  the  preeenoe  of  aa  Injured  person,  without  ooa- 
tradiotioB  from  the  latter,  were  also  admiarible  aa  part  of  the  ree  geeke. 

On  the  other  hand,  eomplainte  whioh  are  to  fiMr  detaohed  from  the  ooonr* 
ranee  as  to  admit  of  deliberato  design  are  not  parte  of  the  ree  geeke;  Kemmedg 
▼.  Bcekeeler  etc  Btg  Obl,  180  N.  T.  664.  Aa  to  the  weight  to  be  attached  to 
the  atatomente  of  dok  persona  regarding  their  physioal  condition,  see  QesidinJi 
B.B.acT.  SmUk,  76  Oa.  209;  2  Am.  St.  Bep.  81;  iTeming  r.  SprkigfUld^ 
164  Mass.  620f  i)aei(iioa  T.  Oimefl;  188N.  T.  228. 

Btidshos  nuT  BaAKnnuf  are  In  the  habit  of  ejecting  from  train  tramps 
who  refttse  to  pay  their  fare  is  admissible  to  prore  that  it  is  within  the  lino 
of  a  brakeman's  dnty  to  eject  a  person  for  the  non-payment  of  his  fwei  81 
Z;o«Js  etc  BTgOcr.  Bendridke,  48  Ark.  177;  8  Am.  St.  Bep.  28a 

Thb  GnrnuL  Bvlb  is,  that  a  railroad  company  Is  answerable  for  aoto  of 
ito  servants  In  the  eonrse  of  their  employment^  whether  abusing  or  rightfully 
pnrsning  the  powers  conferred  on  them,  and  whether  acting  within  or  In 
direct  violation  of  their  instructions:  Lake  Shore  etc  B.  B.  Oct.  Browa,  128 
BL  162;  6  Am.  St  Bep.  MO;  Ckkago  etc  B'g  Oc  r.  Weat,  126  DL  820;  8 
Am.  St.  Bep.  880;  WUUame  ▼•  PaUman  Pahce  Oar  Oc,  40  he  Ann.  87;  8 
Am.  St.  Bep.  612.  See  also  notes  to  ^aMmnoA  Street  B  R.  Oct.  Bryan^  22 
Am.  St.  Bep.  466;  and  DiUUt^am  ▼.  BaeeeU,  78  Tex.  47, 16  Am.  St  Bep.  762^ 
which  holda  that  if  the  servant  of  a  oommon  carrier,  in  performing  any  duty 
within  the  line  of  hia  employment^  uses  unneceesary  force  in  doing  an  ad 
lawful  in  itself,  and  thereby  commits  a  trespasa  or  a  erime,  the  earrier  la 
responsible. 

WHKTHxa  PABTiovLAa  AoT  OT  SsRYAST  was  or  was  not  done  In  the  line  of 
his  duty  Is  a  question  to  be  determined  by  the  Jury  from  the  surrounding 
fMto  and  oiroumstancet:  SL  Louie  etc  R*y  Oc  T.  Hendridte,  48  Ark.  177;  8 
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AoL  Bk  Rsp.  S90i    See  also  DwbuUi  ▼.  New  Tor^  etc  B.  IL  Opl,  190  N.  T» 
117;  17  Am.  St.  Rep.  611,  to  the  laiiie  poink 

The  Ck>HDDOT0R  w  a  Bailboad  Teaih  hat  tiie  right  to  direol  aB  tte 
noTemente  of  the  train:  Rauch  t.  Llofni;  SI  Pa.  St  SSSi  7S  Am.  Daa.  747| 
and  to  reqaire  one  who  doee  not  pay  hia  fare  to  leave  tiie  train:  Skmtar  ▼• 
A.  LimU  flf&  iTy  a».»  02  Mo.  830.  Where  a  peraon  repreeonta  hinaelf  to  be 
the  condnctor,  ia  poaaeaaed  of  the  paraphernalia  of  that  offioial,  and  ia  aetoaOy 
engaged  in  taking  fturea  from  the  pawenger%  a  atrong  preamnptfon  aiiaea  Ihat 
he  ia  in  faot  the  eondnetor  of  the  tndns  Lmn^pkkm  ▼•  Vkttbmrg  ele.  JL  A 
Ch.,  42  La.  Ann.  008. 

A  BnATfaiiAir  employed  on  a  freighft  traia  to  eliarga  of  n  oandnotar  kae  aa 
implied  aathority  to  bind  the  oempa^  Iqr  *  oontnat  of  faawgai  Q— f|f  ▼• 
Lomkmtk  cte.  JKV  Oxt  42  La.  An.  477« 
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Nmotiabu  ImrmvicnnB  —  PuBOBAam  or  Goob  Vark  —  SnraiNaL  — 
The  poiaeanon  of  a  negotiable  inatrament  aoqnired  in  good  faith  and  to 
the  nanal  eonraa  of  trader  eonatltatee  the  holder  a  pnrGheiar,  i^oUmt  the 
person  from  whom  it  waa  reoeired  had  title  or  nol^  and  the  nk  ia  nal 
affected  by  the  faot  that  the  itatoto  omito  the  worda  *'  in  the  oaaal 
of  trade,"  aa  tbe  maJiafdn  of  the  tranaaotlon  may  alwaya  ha 
by  oironmstantial  evidenoe. 

NaooTiABui  ImTBumiraB  ^  Pmunuam  or  Good  Farv.  —  A 

note  given  by  the  pnrohaeer  of  a  negotiable  inatmmenli  olaimed  to  liava 
bean  aoqaired  in  good  faith  in  the  nanal  oonraa  of  tnd%  ia  a  vahtobto 
ooiiaideration»  though  ito  inadeqna^  may  he  ahown  on  the  laana  of  fooA 
faith. 

/.  A.  B.  I\itfiiafi|  and  PeiM  and  CroAff^  tx  the  appallAiita. 

Leach  and  TempUtont  for  the  appelleea. 

OABaETT,  p.  J.,  Section  B.  Suit  by  the  appellants,  J.  O. 
and  J.  A.  Wilson,  against  E.  T.  Denton  and  others  to  recoTer 
the  possession  of  two  promissory  notes.  The  notes  were  in 
the  possession  of  the  City  National  Bank  of  Snlphnr  Springs, 
a  defendant  in  the  suit,  which  had  them  for  collection.  Ooi* 
ter  and  McMuUan,  also  appellees,  intervened  in  the  salt  and 
claimed  to  own  the  notes,  and  asked  for  judgment  for  posaoo 
sion  thereofl  The  notes  were  payable  to  plaintiffs  J.  O.  and 
J.  A.  Wilson,  or  bearer,  and  were  executed  by  J.  H.  McCltin* 
ens,  who  was  also  a  party  defendant  They  were  for  one 
thousand  dollars  each,  dated  the  same  day,  August  6,  1889l» 
due  at  twelve  months  and  two  years  respectiyely,  with  semi- 
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annual  interest  at  tbe  rate  of  twelve  per  cent  per  annum,  and 
were  Beoured  by  mecbauio's  lien  on  a  building  erected  for  Mc- 
Climona  by  plaintifb.  Tbere  was  a  prior  Uen  on  tbe  building 
for  one  thousand  dollars.  Tbe  building  was  worth  about  six 
thousand  dollars. 

Denton  had  been  intrusted  with  the  possession  of  tbe  notes 
by  the  plaintiffB,  in  order  to  sell  them  to  one  Womack.  He 
did  not  do  this,  but  on  February  1, 1890,  sold  them  to  Cotter 
and  MeMullan  in  consideration  of  their  two  notes  to  Denton's 
wife  for  nine  hundred  dollars  each,  bearing  twelre  per  cent 
interest^  due  in  four  and  sixteen  months  after  date,  and  his 
account  with  them  for  thirtynsix  dollars. 

Trial  was  had  before  the  court  without  a  Jnry,  and  judg* 
usent  was  rendered  in  favor  of  the  interveners,  Cotter  and  Mc- 
Mollan.  Plaintiffs  have  perfected  their  appeal  to  the  supreme 
oourt^  and  have  properly  assigned  errors,  for  which  it  is  sought 
to  reverse  the  judgment  of  the  court  below. 

Without  undertaking  to  take  up  and  dispose  of  the  several 
assignments  of  error  in  their  order,  we  shall  dispose  of  the 
questions  presented  by  them  as  they  arise  in  a  general  con- 
sideration of  the  case. 

Plaintifls  were  brick-masons  and  contractors,  and  the  de- 
fnidant  Denton  was  a  carpenter  and  contractor,  living  in 
Sulphur  Springs.  They  were  intimate  friends,  and  stood  well 
and  were  regarded  as  solvent  in  the  community.  They  were 
not  partners  in  business,  but  when  plaintiffs,  who  were  part- 
ners, obtained  a  contract  for  a  building  they  usually  sublet 
the  wood-work  to  Denton,  and  when  he  obtained  the  contract 
he  would  sublet  the  brick-work  to  plaintifRk  The  plaintifb 
made  a  contract  with  McClimons  to  erect  for  him  a  brick 
building  upon  a  lot  in  Sulphur  Springs,  and  sublet  the  con- 
tract for  the  wood-work  to  the  defendant  Denton.  The  notes 
in  controversy  were  part  of  the  proceeds  of  said  contract^  and 
were  secured  by  a  mechanic's  lien  on  the  building,  which  was 
duly  recorded  and  fixed.  Denton  had  no  interest  in  the  notee. 
They  were  the  property  of  the  plaintiffs,  who,  in  August,  1889, 
intrusted  them  to  Denton  for  the  purpose  of  sale  to  one  Wo- 
maok.  This  was  done  at  the  suggestion  of  Denton,  who  told 
J.  A.  Wilson,  the  active  member  of  the  firm  of  J.  O.  and  J.  A. 
WUson,  that  he  could  sell  the  notes  to  Womack  for  two  thou- 
sand dollars.  Denton  fitiled  to  sell  to  Womack,  and  on  Wil- 
■on's  request  for  the  notes,  afterward  put  him  off  on  one  pretense 
and  another  until  about  Christmas,  when  Denton  daimed  that 
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Wilson  owed  him,  and  refased  to  tarn  the  notes  orer  antil 
they  settled.  Wilson  was  ready  to  settle,  and  endeayored  to 
do  so,  but  they  failed  to  oome  to  terms,  and  soon  Ml  out 
Finally  Denton  asserted  a  claim  of  ownership,  claiming  that 
he  had  bought  the  notes  from  the  Wilsons  fixr  what  they  wero 
owing  him.  Denton  made  several  efforts  to  sell  the  notes,  and 
Wilson  notified  one  party  not  to  buy  them  from  Denton. 

Cotter  and  McMnllan  were  merchants,  and  had  known  Den* 
ton  for  a  long  time  and  had  confidence  in  him.  They  knew 
of  his  dealings  with  the  Wilsons  and  their  intimacy.  They 
regarded  i^th  Denton  and  the  Wilsons  as  reliable  and  honor- 
able men;  had  nerer  heard  of  the  differences  between  them, 
and  knew  that  during  the  year  1889  the  Wilsons  had  bnitt 
several  honses,  and  that  Denton  did  the  wood-work  for  them. 

About  January  27,  1890,  Denton  went  to  Mr.  Cotter,  told 
him  of  the  notes,  and  offered  to  sell  them  to  him  tar  nine- 
teen hundred  doUars,  as  he  needed  money.  But  Cotter  did 
not  then  buy.  A  day  or  so  afterward  Denton  again  offbred 
to  sell  the  notes  to  Cotter,  showed  them  to  him,  and  told  him 
that  they  were  written  by  Judge  Putnam,  who  had  drawn  tho 
contract  fixing  the  lien.  He  agreed  to  trade  the  notes  to  Cot- 
ter and  McMuUan  for  their  notes,  because  he  could  get  the 
money  on  their  notes.  No  trade  was  made  then.  Cotter  con- 
ferred with  his  partner,  and  they  agreed  to  offer  Denton  fbmr 
notes  for  eighteen  hundred  dollars  for  the  McClimons  notea. 
Denton  found  a  purchaser  for  Cotter  and  McMullan's  notes, 
and  on  February  1, 1890,  again  went  to  see  Cotter  and  Mo- 
Mullan,  and  sold  the  notes  to  them  for  their  two  notes  for 
nine  hundred  dollars  each  and  his  store  aocount  for  thirty-eix 
dollars.  Cotter  and  McMullan  drew  up  and  signed  notes  pay- 
able to  Denton,  who  requested  notes  payable  to  his  wife.  Tho 
first  notes  were  then  destroyed,  and  notes  were  execoted  pay«» 
able  to  Denton's  wife,  and  were  soon  after  sold  by  Denton  to 
one  Lacy  for  face  value.  Cotter  was  somewhat  suspldooai 
but  Denton  explained  that  he  was  indebted  to  Us  wife,  and 
wanted  the  notes  in  her  name,  so  that  the  money  would  bo 
hers.  This  explanation  satisfied  Cotter,  and  the  transaetkni 
was  closed.  All  the  parties  who  had  had  any  connection  with 
the  notes  —  McClimons,  the  maker;  the  Wilsons,  the  payeeo; 
and  Judge  Putnam,  who  drew  the  papers — resided  in  Sulphnr 
Springs,  and  Cotter  met  them  daily,  but  did  not  speak  to  any 
of  them  about  the  transaction  or  the  notes.  He  sent  thenoteo 
by  the  defendant  Denton,  who  was  going  to  Dallas,  to  bo 
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placed  in  the  bands  of  parties  there  for  eoneotlon.  Hie  ex- 
planation of  this  was,  that  MoClimons  was  slow  pay,  that 
the  semi-annnal  interest  wonld  soon  fall  dae,  and  that  if  Mo- 
Climons knew  that  he  owned  the  notes  he  wonld  ask  for  an 
extension,  which  he  did  not  care  to  give;  and  that  as  Denton 
was  going  to  Dallas,  he  sent  them  by  him,  and  they  were  sent 
through  a  bank  at  Dallas  to  the  Sulphur  Springs  bank  for  col- 
lection. Cotter  bought  the  notes,  relying  implicitly  upon 
Denton's  statements,  which  he  believed  to  be  true.  He  had  no 
actual  notice  of  any  claim  the  Wilsons  had  in  the  notes,  and 
MoMulIan  had  nonei  and  they  believed,  when  they  bought  the 
notes,  that  they  belonged  to  Denton,  and  that  they  were  get- 
ting a  good  title  to  them. 

Upon  the  question  of  notice,  the  learned  judge  who  tried  the 
M0e  below  found  that  Cotter  and  McMullan  did  not  have  ac- 
ioal  notice  of  the  invalidity  of  Denton's  title  to  the  notes,  and 
that  the  facts  were  not  sufficient  to  charge  them  with  construc- 
tive notice.  Appellants  contend  that  the  latter  finding  is  not 
supported  by  the  evidence;  also  that  the  court  erred  in  its 
eonclusion  of  law  that  the  character  of  constructive  notice 
necessary  to  charge  the  interveners  must  be  such  as  to  show 
a  want  of  good  faith. 

The  ordinary  rule  of  constructive  notice  which  applies  to 
tbe  purchase  of  property  is  not  applicable  in  the  case  of  nego- 
tiable instruments.  As  promotive  of  their  circulation,  a  liberal 
view  is  taken,  which  makes  the  bona  fides  of  the  transaction 
the  decisive  test  of  the  holder's  right  He  is  entitied  to  recover 
upon  it  if  he  has  come  by  it  honestly:  Oreneaws  v.  Wkeder^ 
6  Tex.  625;  1  Daniel  on  Negotiable  Instruments,  sec.  775.  It 
matters  not  how  the  vendor  came  in  possession  of  the  bill  or 
note,  whether  by  theft^  or  fraud,  or  honestiy;  the  titie  of  the 
transferee  does  not  depend  upon  the  title  of  the  vendor,  but 
upon  his  possession,  and  if  the  buyer  has  acted  in  good  faith 
and  paid  a  valuable  oonsideration,  his  titie  cannot  be  im- 
pngned.  An  early  English  case  {CHU  v.  Ovbitt^  3  Barn.  &  C. 
466)  laid  down  the  principle,  that  although  the  holder  had 
given  value  for  the  bill  or  note,  yet  if  he  took  it  under  cirenm- 
stances  which  ought  to  have  excited  tbe  suspicions  of  a  pru- 
dent and  careful  man,  he  could  not  recover.  This  was  a  de- 
paxtnre  from  the  earlier  rule,  which  regarded  the  bona  fides 
UM  the  crucial  test  by  which  it  was  to  be  determined  whether 
or  not  the  purchaser  should  be  protected  against  defenses  that 
would  be  valid  against  the  transferrer  of  the  note.    But  th# 
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earlier  rule  was  ■oon  again  reverted  to,  and  afterward  mad« 
even  more  liberal;  and  it  became  the  law,  that  while  groas 
negligence  might  be  evidence  tending  to  show  malafide$^  and 
as  such  admissible,  it  did  not  in  itself  amount  to  proof  of 
malafides^  and  was  not  safficient  to  deprive  the  holder  of  his 
right  to  recover.  If  it  should  be  left  to  a  jury  to  determine  as 
to  the  degree  of  eaution  which  a  prudent  man  must  exerdaa 
on  taking  such  an  instrumenti  it  would  lead  to  much  perplex* 
ity  and  to  frequent  injustice*  This  is  the  law  dednoed  from 
the  English  decisions  by  Mr.  Daniel  in  his  admirable  work  on 
negotiable  instruments,  sees.  770  et  seq. 

A  review  of  the  American  authoritiee  shows  by  far  tha 
greater  number  concurring  in  the  principle  which  has  beeo 
finally  established  as  the  law  of  England:  Daniel  on  Kego* 
tiable  Instruments,  sec.  776.  We  think  the  entire  questioD  is 
one  of  bad  faith,  and  that  our  supreme  court  adopted  this  rale 
as  early  as  the  case  of  Oreneaux  y.  WheeUr^  6  Tex.  525. 
Judge  Hemphill  said,  in  Weathered  v.  Smithy  9  Tex*  625^  80 
Am.  Dec.  186:  "  The  possession  of  the  instrument,  acquired  in 
good  faith  in  the  usual  course  of  trade,  givee  property,  whether 
the  person  from  whom  it  was  received  have  title  or  not^  This 
doctrine,  founded  on  the  necessity  of  securing  the  benefits 
accruing  from  the  firee  circulation  of  commercial  paper,  had 
its  origin  in  the  case  of  MiUer  v.  Sace^  1  Burr.  452,  in  appli- 
cation to  bank-notes,  and  was  subsequently  extended  to  all 
negotiable  instruments  transferable  by  delivery.**  Thus  early 
in  our  state  was  this  most  salutary  principle  from  the  older 
commercial  states  and  from  England  adopted;  at  a  time,  too^ 
when  its  commerce  was  in  its  infancy.  It  is  a  role  that  is  new 
far  more  imperatively  demanded  by  our  commercial  interesls^ 
which  have  since  then  grown  to  much  greater  proportions  than 
they  were  in  those  days. 

We  think  the  other  questions  presented  bear  upon  the  qnee» 
tion  of  good  faith.  It  will  be  observed  that  oar  Bevised  8tal» 
Qtes  (art.  265)  does  not  use  the  qualification  **  nsoal  coorss  of 
trade."  But  this  cannot  affect  the  rule,  for  it  would  be  admis- 
sible always  to  establish  malafidee  by  circumstantial  evidence^ 
and  the  manner  in  which  the  title  should  be  acquired  would 
be  a  subject  of  inquiry,  as  tending  to  establish  the  main  fact 
of  good  or  bad  faith.  Again,  we  do  not  suppose  it  would  be 
contended  that  the  omission  of  this  qualification  would  shnt 
off  defenses  to  a  note  transferred  to  a  trustee  for  creditors  and 
holders  of  like  character.     So  it  may  well  be  doubted  whether 
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the  omission  of  tbis  usual  restriotioii  In  our  statutes  really 
amounts  to  anything:  DatfU  v.  Oray^  61  Tex.  606;  Kaufftnan 
▼.  Robey,  60  Tex.  810;  48  Am.  Rep.  264.  Cotter  and  McMul* 
Ian  bought  the  notes  at  a  discount  in  order  to  make  a  profit 
on  them.  They  got  them  for  less  than  their  face  value,  but 
not  at  so  great  a  discount  as  to  suggest  fraud.  In  the  case  of 
Oreneaux  v.  Wheeler,  6  Tex.  525,  the  note  had  been  purchased 
from  an  attorney  at  law,  who  held  it  for  a  client,  at  fifty  cents 
on  the  dollar. 

There  must  be  a  valuable  consideration  paid  for  the  note  in 
order  to  protect  the  purchaser.  It  is  not  necessary  that  the 
consideration  should  be  full  and  adequate.  Its  inadequacy 
may,  however,  be  considered  as  a  circumstance  on  the  issue 
of  good  faith.  It  was  shown  that  Cotter  and  McMuUan  paid 
for  the  notes  in  controversy  with  their  own  notes.  Other 
negotiable  notes  of  the  purchaser  constitute  a  valuable  con* 
dderation;  and  the  giving^  of  a  note  by  the  purchaser  of  a 
negotiable  instrument  is  a  sufficient  consideration  to  make 
him  a  bona  fide  holder  for  value:  Randolph  on  Commercial 
Paper,  sec.  479.  It  has  been  held  in  this  state  that  a  note 
payable  to  bearer,  given  for  land,  is  a  valuable  consideration: 
Camenm  v.  Someky  53  Tex.  244;  Dodd  v.  Oainee^  82  Tex.  429. 

The  purchasers  of  the  notes.  Cotter  and  McMuIlan,  could 
not  have  been  affected  by  any  knowledge  that  Lacy  had  of  the 
invalidity  of  Denton's  title;  so  it  will  not  be  necessary  to  in« 
qaire  whether  or  not  the  finding  of  the  court  that  Lacy  was 
an  innocent  purchaser  of  the  notes  executed  by  Cotter  and 
McMullan  to  Mrs.  Denton  is  supported  by  the  evidence. 

Wo  find  no  error  in  the  judgment  of  the  court  below,  and 
feoommend  that  it  be  affirmed. 

NsooviABLi  iHSTBinfiiris— BoxA  Fn»  Pubohisib.  —  Oq  Um  qnettio* 
•f  who  miut  1m  dMined  a  bonajide  parohasar  of  a  negotiable  msiromeat,  lee 
i&IZey  T.  Wkiine0,  46  Wii.  110;  90  Am.  Rep.  097,  and  note  701-70S;  note  to 
^%r»i  NaL  Bamk  r.  OomUg  Oomm*f%  100  Am.  Dee.  100-199;  note  to  Boff  r. 
•Obdc^nvAMf  ^  Am.  Dee.  278,  273;  DrMhig  t.  Ikni  NaL  BatA.  43  Kan.  197; 
10  Am.  St.  Kep.  190;  Rka  r.  J<me$,  103  N.  a  220;  14  Am.  St  Rap.  SOI,  and 
•ote;  FUagerM  v.  Barker.  90  Mo.  001;  9  Am.  St  Rep.  875,  and  note;  EiM 
BirmkH^am  etc  OOkT.  IkimU,  85  Ala.  505;  7  Am.  St  Rep.  73.  One  wha 
Oakaa  a  note  before  maturity  for  Talna  in  good  faith  la  a  bomM  JUU  pnrohaaev 
ijbmteoit  Or^Uhr.  Sk^^ief,  74  Ud.  59l|  Mmnr.  ifo^S7  8.  a  112|  tf«M  v. 

l^odbeoeid,  SO  Wia.  490l 

AM.  01.  aar..  You  XXVIL-*ai 
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Westbbn  Union  Telbqbiph  Company  p.  Natios& 

(CI  TBui^  en.) 
Xbm&apk  OalCPAjrnB  —  Dxlat  iv  Dxutbkt  ov  Mmim  —  Dakaab* 
FOB  MmTAL  Amouibh.  —  Where  a  telegraph  eompeny  noems  a  pv»> 
paid  meesage  from  a  mother  to  her  sea,  eonaJating  of  tho  WQcd%  "Tovr 
etep-father  died  this  morning,  **  with  notioe  that  it  !•  importeat  that  it 
be  sent  at  onoe^  ehe  may  reoorer  damages  for  the  montdl 
tained  from  the  non-delireiy  of  the 


A.  U.  Fields  for  (he  appellant 

B.  W.  FoiUr^  for  the  appeUea. 

Oabbbtt,  p.  J.y  SeoiioD  B.  Partbena  Nattons  broaght  this 
suit  agalDSt  the  Western  Union  Telegraph  Company  for  dank* 
ages,  consisting  in  injury  to  feelings  arising  from  the  allied 
failure  of  the  appellant  to  deliver  a  telegram  to  her  aon,  8.  H. 
Perry,  announcing  the  death  of  her  husband.  She  alleged 
that  she  was  deprived  of  the  aid,  insolation,  and  advice  heir 
son  would  have  given  her,  and  of  his  presence  as  a  staff  to  op- 
hold  her  in  such  a  dire  calamity;  and  that  she  was  damaged 
in  the  snm  of  twenty-five  cents  paid  for  the  transmission  of 
the  telegram,  and  in  injury  to  her  feelings. 

There  was  a  plea  of  general  denial  by  the  defendant' 

No  jury  having  been  demanded,  the  law  and  the  faota  wero 
submitted  to  the  court,  which  rendered  judgment  in  fiivor  of 
plaintiff  for  the  sum  of  three  hundred  dollars.  Defendant  ex* 
cepted  and  gave  notice  of  appeal,  and  the  case  is  before  as  for 
revision  upon  proper  assignment  of  errors. 

The  findings  of  fact  which  were  filed  by  the  judge,  ao  fiur  m» 
they  are  pertinent  to  this  sppeal,  may  be  summarised  as  fol* 
lows: — 

1^  Plaintiff  was  twice  married.  8.  H.  Perry,  to  whom  the  tele- 
gram was  addressed,  was  a  son  by  the  first  marriage,  and 
resided  in  Sulphur  Springs,  Hopkins  County.  Plaintiff  had 
been  married  to  Mr.  Nations  about  twenty  years,  and  by  hina 
also  had  children.  On  November  6, 1887,  she  and  her  hoa* 
band  and  their  two  children  lived  two  miles  from  Anona,  a 
railway  station  in  Red  River  County,  where  defendant  had  a 
telegraph  station.  Defendant  also  had  a  telegraph  station  at 
Sulphur  Springs.  Mr.  Nations  died  that  day  early  in 
morning,  and  plaintiff  sent  Joseph  Nations,  her  son, 
years  of  age,  and  a  neighbor  to  Anona  to  telegraph  for  her  aoQ 
8.  H.  Perry,  and  they  immediately  went  and  delivered  to  de- 
fend ant  thefoUowing  telegram:  — 


r 
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""AiroHA^ll-imSST. 
''To  S.  BL  Pkbbt,  Sulphur  Springs^  Texas. 
^  Your  steihfather  died  this  morning. 

'^  MbB.  p.  NATI0N8.'* 

Tbey  paid  forty  cents  for  the  transmission  of  the  messagSi 
which  was  the  regular  price.  Joseph  Nations  told  the  agent 
at  the  time  that  his  father  was  dead,  and  that  he  wanted  the 
telegram  sent  at  once;  that  it  was  important  that  it  should  be 
rushed  through  at  once. 

The  message  was  sent  at  once,  and  was  received  by  defend- 
ant's agent  at  Sulphur  Springs  by  11:80  o'clock  that  moming, 
and  he  gave  it  to  the  messenger-boy  for  delivery.  There  was 
a  negligent  failure  to  make  a  delivery  of  the  telegram  for  sev- 
eral days.  If  the  telegram  had  been  delivered  promptly,  as 
might  have  been  done,  Perry  could  have  left  Sulphur  Springs 
before  seven  o*clock,  p.  m.,  on  November  6th,  by  rail,  and  ar> 
rived  at  Anona  by  ten,  ▲.  m.,  the  next  day.  He  would  have 
gone  to  his  mother  at  once.  He  did  go  on  November  IStli^ 
when  he  finally  received  the  telegram. 

Plaintiff  had  resided  at  Anona  only  a  short  time,  and  desired 
to  bury  her  husband  at  their  old  home,  near  Blossom  Prairie^ 
in  Lamar  County.  She  desired  her  son  to  be  with  her  for  the 
advice  and  consolation  his  presence  would  afford  her,  and  to 
arrange  and  superintend  the  burial,  and  aid  her  in  moving 
the  corpse;  but  failing  to  hear  from  him,  she  kept  the  body 
until  late  in  the  evening  of  November  7th,  when  she  was  com- 
pelled to  bury  it,  about  dark  on  that  day,  at  Anona. 

There  are  two  questions  presented:  Was  there  any  damage 
or  injury  for  which  the  law  would  compensate  Mrs.  Nations? 
If  BO,  was  there  anything  in  the  message  to  indicate  her  desire 
to  have  her  son  with  her,  or  that  any  action  was  to  be  taken 
by  him?  Appellant  violated  its  contract  with  Mrs.  Nations 
promptly  to  send  and  deliver  the  telegram  to  S.  H.  Perry  with 
all  reasonable  dispatch;  and  for  a  breach  of  the  contract  she 
was  entitled  to  recover  the  sum  paid  to  appellee  for  the  trans- 
mission of  the  message,  and  injury  to  feelings,  as  actual  dam- 
age, if  the  facts  should  show  that  such  injury  was  occasioned 
as  the  law  would  allow  compensation  for,  and  that  the  dam- 
age was  reasonably  within  the  contemplation  of  the  partiee 
when  the  contract  was  made.  We  cannot  doubt  that  the 
grief  of  Mrs.  Nations  at  the  death  of  her  husband  was  attended 
with  disappointment  and  anguish  at  the  failure  of  her  son  to 
arrive  and  be  present  with  her,  with  consolation  and  advice 
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and  directioQ  ia  the  burial  of  her  deoeased  husband.  Thu 
additional  souroe  of  grief  was  from  an  independent  oaose,  and 
was  a  proximate  result  from  the  breach  of  its  contract  by  the 
defendant  It  cannot  be  said,  as  in  RowM  ▼•  WaUm  Union 
Tel  Cq.j  75  Tex.  26«  that  the  bitter  disappointment  of  Mrs. 
Nations  at  the  absence  of  her  son  was  a  mere  continuation  ol 
the  grief  over  the  death  of  her  husband.  From  the  language 
of  the  telegram  itself,  to  say  nothing  of  the  testimony  of  the 
witness  Joseph  Nations,  that  he  told  the  operator  that  his 
father  was  dead,  and  that  it  was  important  that  the  telegram 
be  rushed  through  at  once,  the  defendant  was  bound  to  knoir 
that  the  mother  was  informing  her  sou  that  her  husband  was 
dead.  It  was  unnecessary  that  the  telegram  should  contain 
in  its  terms  an  invitation  to  the  son  to  come  and  be  with  her, 
for  such  was  the  reasonable  interpretation  to  put  upon  it^  II 
was  information  from  the  grief-stricken  mother  to  her  son  that 
his  step-father  (her  husband)  was  dead,  and  it  could  be  hardly 
presumed  that  an  express  invitation  would  be  needed  fivr  him 
to  come. 

The  case  of  Beeu  y.  TTestem  Union  TtL  Oo^  128  Ind.  iH 
is  upon  very  similar  facts,  and  is  very  much  in  pointy  the  only 
difference  being  that  it  is  not  so  strong  a  case  upon  the  Cacti 
as  this  case.  In  that  case,  the  telegram  was:  ^  My  wife  is 
very  ill;  not  expected  to  live/'  It  was  signed  WiUiam  Boeae^ 
and  addressed  to  A.  S.  Clements,  who  was  his  brother-in-law. 
The  court  said:  ^  It  is  true,  there  was  nothing  in  the  telegram 
to  indicate  the  kinship  that  existed  between  the  appellant  and 
the  person  to  whom  the  message  was  addressed,  nor  did  it  ie» 
qutst  the  presence  of  Mr.  Clements  or  his  wife  at  the  bedside 
of  the  dangerously  sick  sister-in-law,  but  this  aflTords  no  ex- 
cuse to  the  appellee  for  its  fidlure  to  deliver  the  telegram.** 
And  again:  '*  From  the  information  before  it  whan  it  entered 
into  the  undertaking,  the  appellee  was  bound  to  know  that 
mental  anguish  might,  and  most  probably  would,  come  to 
some  person  in  case  it  failed  to  act  promptly  in  transmitting 
and  delivering  the  dispatch,  and  therefore  such  a  result  was 
contemplated  when  the  message  was  delivered  by  the  appel* 
lant  to  the  appellee's  agent  at  Jamestown,  and  is  within  the 
undertaking.  Whether  such  mental  suffering  would  be  caused 
by  the  failure  of  a  brother-in-law  and  wife  to  go  at  onoa  to  tbe 
bedside  of  a  dying  sister-in-law,  or  from  the  feilure  of  a  physi- 
oian  to  reach  his  patient  while  there  was  still  hope  that 
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thing  might  be  done  to  bring  relief  and  poBsibly  a  reetoratioa 
of  health,  or  for  some  other  oauee,  10  unimportant^* 

In  WeaUm  UnUm  Td.  Oe.  t.  BroeBehe^  72  Tex.  658|  18  Am. 
8i  Rep.  843|  the  telegram  was:  "  Mrs.  Broesche  is  dead;  will 
bring  corpse  on  train  to-nigbf  It  was  sent  for  the  benefit  of 
the  sender,  and  the  court  said  it  *'  was  too  obvious  to  require 
explanation.'' 

The  case  of  WeOem  Union  Td.  Co.  y.  Kirhpatriehf  76  Tex. 
S17,  18  Am.  St.  Rep.  87,  has  been  cited  by  appellant  In  that 
ease,  there  was  no  mention  of  Mrs.  Kirkpatrick,  for  whose 
benefit  the  suit  was  brought  The  telegram  was  to  her  hus- 
band to  oome  and  bring  Ferdinand,  who  was  a  brother  of  Mrs. 
Eirkpatrick;  that  his  father  was  very  low.  It  was  held  that 
a  suit  could  not  be  maintained  for  injury  to  her  feelings,  as 
there  was  nothing  in  the  telegram  "  to  apprise  the  company 
either  that  plaintiff  had  a  wife,  or  that  she  was  at  Highland 
station,  or  that  the  object  of  the  communication  was  to  afford 
information  upon  which  she  was  expected  to  act" 

We  think  that  in  this  case  the  appellant  was  in  the  posses- 
sion of  information  sufficient  to  make  it  within  the  contem- 
plation of  the  parties  that  the  telegram  was  sent  for  the  benefit 
of  Mrs.  Nations,  and  was  in  effect  an  invitation  to  her  son 
to  come  to  her.  Joseph  Nations  told  the  agent  that  it  was 
important  and  that  he  wanted  it  rushed  through  at  once. 
Why,  except  for  the  benefit  of  the  sender?  And  could  not  the 
another  rely  on  her  son  to  come  without  a  command  or  an  in  vi« 
tation  to  do  so?  To  us  it  appears  that  the  appellant  was  in 
possession  of  sufficient  information  to  make  it  reasonably  ap- 
parent that  the  telegram  was  sent  for  the  benefit  of  Mrs.  Nar 
lions,  and  that  it  was  an  invitation  to  her  son  to  come  and  be 
present  with  her. 

Believing  that  the  judgment  of  the  court  below  should  be 
affirmed,  we  so  report 

1x  rtn  SmsiQuairv  CUss  of  PoiU  v.  fTestem  Unkm  TVt  Ob.,  88  Tez.  648^ 
tt  prepaid  talagnm  from  a  ibler  to  her  brother,  aononneiiig  the  fatal  flln6« 
•f  her  hnsbukd,  wai  reoeiTed  by  the  defendant  oompany  at  Detroit  Texae^  to 
bo  eent  to  Solphnr  Springe,  Tezaa.  The  meeiage  wai  a«  foUowa:  "To  Wil* 
liam  McOann,  Salphnr  Springs,  Texas.  Come  at  onoe;  Mr.  Potta  is  not  ex* 
peoted  to  lire.  Signed,  M.  B.  Potts."  The  telegram  was  nerer  deliTered. 
Mr.  Potti  mentioned  therein  died  three  days  after  it  was  reoeired  and  SMit 
Mr.  MoOann,  to  whom  it  was  addressed,  did  not  reaoh  the  sender,  Mrs.  M.  & 
Potta,  until  more  than  seven  days  after  it  was  reoeiTed  by  the  telegraph  eom^ 
p  my.  In  an  action  against  the  telegraph  company  for  its  negligenoe  in  fafltag 
te  deliTor  the  message,  it  was  decided  that  the  message  on  its  teoe  showed  its 
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importMioeb  ohaiging  ths  wnipMiy  wiih  hoUm  «f  wliatevw  wo«kl 
doTeloped  by  inqniry*  aad  tbftt  the  sender  wm  entiiled  to  tmoppi 
lor  the  mentel  safBBriikg  muteined  by  reauMi  of  hor  not  httring  hm  brother 
with  hor  daring  hor  deep  distreee  at  the  denth  of  her  hnobnad,  all  of  wbieh 
wee  oaoeed  by  the  groee  negligenoe  of  the  dofondmt  ooppeny  in  feili^g  t» 
promptly  deliTor  enid  ineeeege. 

The  following  nnthoritioe  were  oitod  hi  svpport  of  ttio  mlingt  A^T^ife  iiV 
Ok  t.  /^,  60  Tex.  642;  46  Am.  Bop.  S69;  Omff  efcL  Tekgrofk  Ox  ▼.  JBU- 
mrdmm,  79  Tex.  649;  8kMU%  t.  Wetiem  Umkm  M.  Ox,  66  Xes.  660^  669| 
69  Am.  Bep.  623;  Wedmm  Unkm  TeL  Oik  r.  Moor%  76  Xox.  66$  18  Aa. 
St  Bep.  25;  WeUerm  Unhrn  TeL  Ob.  r.  Adana,  76  Tex.  631;  16  Am.  St  Bofw 
920;  VTeffem  CTnlon  TeL  Ob.  t.  Feeglm,  76  Tex.  637;  Wetteru  Umhm  TVL  Ox 
T.  Bnetehe^  72  Tex.  664;  13  Am.  8k.  Bopw  84Sf  fTeitam  {Tnfon  2UL  Ot.  w. 
tffnqwM,  73  Tex.  422;  Wmterm  Unkm  2UL  Ob^  t.  i?oienft«»,  60  Xub  40|| 
A^  TV^nvA  ««fr  On.  ▼.  CMnei,  82  Tex.  88. 

Damagis  raft  MiuiTAL  AMomBH.— In  regard  to  tide  mbjool^  tterobft 
oonflict  of  opinion  in  the  eoTond  etatee.  In  Texa%  whibh  eeome  to  have  oap- 
plied  moet  of  the  oeaee  holding  that  todi  damageo  are  reoorereblo  apart  bvm 
the  iniliotion  of  any  physical  in jnry,  the  opinion  of  the  oonrt  of  last  reeert 
has  been  changed  three timei^  lASoRdhr.  IFeHflni  ITiitei NL  On,  6i To:b 
308^  40  Am.  Bep.  806^  it  wae  deoided  that  an  notion  lor  mental  sniEsrinc 
aloue  can  be  maintained.  Hint  oaee  was  orormled  in  QuJff  «<&  iTy  Cb.  r. 
Xevy,  59TOX.  663;  46  Am.  Bepu  278;  bnt^  ae  will  be  eeen  from  the  oaeoe  oitod 
aboTo,  the  original  dootrino  has  again  prorailod,  and  appears  to  be  irmly 
eetablished  in  the  Jnrispmdenoe  of  the  statet  Compare  HoIb  t*  Botmer^  tt 
Tex.  83;  atd^  p.  860;  Oramtfard  r.  IhggeU,  82  Tex.  139;  iwfe^  p.  869.  A 
eimilar  dootrino  has  been  ennnoiated  in  Tennessee  and  T«^i«j»^7  Wadwwot^ 
T.  Wedem  (Tnhn  Tel  Ob.»  86  Tenn.'  696;  6  Am.  Bt  Bep.  864;  ffffwAbni  t. 
Wright,  126  Ind.  636;  21  Am.  St  Rep.  249.  In  other  statesi  the 
seems  to  be  etill  awaiting  an  anthoritatiTO  eettlomonk 

Thb  Obhbral  Bulb  is,  that  mental  eniSering  is  not  an  eloBunt  of 
nnleee  baeed  on  bodily  i^Jniy,  or  nnleee  the  injury  Iron  whioh  it  inonlts  was 
attended  by  ouroamstanoes  of  malice^  insnlt,  or  oppression:  Denrak  t.  lOkmk 
OenL  S.B.Oa.,  65  Mim.  14;  7  Am.  St.  B^  629»  and  oases  sited  in  aota. 
A  disonsaion  of  mental  angnieh  as  an  element  of  damagee  will  be  fonnd  in 
the  extended  note  to  WtM  w.  WetUrm  Unkm  2VL  Ok,  7  Am.  81.  Boffi.  686L 
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(ttTBXAi^KLJ 

TiLnaRAra  CoicPAims—Dirrr  lo  Dsuybb  Umbass  Appmbbbu  to  dm 
PxaaoM  nr  Garb  ov  Ahothbb.  —  Where  a  telegram  is  addreseed  to  ono 
person  in  eare  of  another,  the  telegraph  oompany  moet  noe  ineeimsblo 
oare  to  find  and  delirer  to  the  party  addreeeed  npon  a  failure  to  dofivor 
to  the  party  in  whoee  eare  the  meeeage  ie  eent,  or  it  most  respond  in 
damagee  for  ite  negligence  in  this  reepeot^  eepeoially  when  the  party  ad> 
dressed  xe  well  known  at  the  place  where  tho  aMBBi^  is  rocoired  fsr 
delivery. 

TsuMBAPH  OoKFAims^  DuTY  TO  Dbuteb  Mbsbaob  «o  Paktt  ADDnnsBBn. 
—  Where  a  telegram  U  addreeeed  to  one  party  in  care  of  another,  the 
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■on-exisienee  of  the  party  in  whoas  oare  the  mewage  ia  sent  wfll  noi  ra« 
liera  iha  telegraph  oompany  of  ita  duty  to  axardaa  raaionabla  aara  to 
find  and  deliver  tho  maeaaga  to  the  party  addreeeed. 
ViBDior— Whui  SxaatiaxTB. — In  aetions  where  there  ia  no  fixed  legal  ralo 
of  oompenaatiflp,  the  Terdiot  of  the  jory  ia  ooueloaiTe,  nnleee  it  ia  infla* 
•need  mod  mialed  by  oorraptton,  paaaion,  or  prejndiee;  and  wbaa  the 
amonnt  of  the  Terdiot  ia  anoh  aa  to  ahook  a  aenaa  of  jnatiea^  mod  mnal 
havo  bean  the  reanlt  of  paasion  or  prejndiee  on  the  part  of  the  jniy,  tha 
judgment  rendered  in  acoordanoe  therewith  will  be  reveraed  aa  ezceaaiTa. 

TWLEQKAXn    COMFANnB  — DaMAOIS    lOB    NOM-OXUTBET    01    TlLBOTUM  — 

Whkv  BxCTSBnnL— a  Terdiot  for  fonr  thoneand  fiTe  hnndred doUara 
againat  a  telegraph  eompany  for  tha  non-deUrery  of  a  telegram  fran  n 
mother  to  her  hnaband  relating  to  their  aoa,  and  reading,  '^Lnah  ia 
wotm;  ooma  homeb"  la  exoeasiTa  and  ahonld  be  eat  aaid%  althongh  th« 
lathar  did  not  reach  this  aon  until  after  hia  death. 

A.  J7.  Fiddf  for  the  appellant. 

TT.  R.  and  J.  L.  Oamp^  and  H.  ChiUon^  for  the  appellee. 

Oabbett,  p.  J^  Section  B.  This  was  a  suit  for  damages  toot 
failare  to  deliver  the  following  telegram:  — 

^  GiLMBB,  Tbxas,  January  13, 1889. 
*'Mb.  Johh  B.  Houohton,  care  Mr.  BasaU,  Bosk,  Cherokee 
Coonty,  Texas. 
^  Lush  is  worse;  come  home.  Lausa  Houobton.'' 

Lush  was  the  child  of  John  B.  and  Laura  Houghton,  who 
resided  at  Gilmer.  The  father  was  at  Rusk  at  work  as  a  car- 
penter, and  boarded  with  a  man  by  the  name  of  Bouthwell, 
who  kept  a  boarding-house  about  two  hundred  yards  from 
appellant's  ofSce  at  Rusk.  Houghton  had  requested  his  wife, 
in  ease  it  should  be  necessary,  to  address  him  in  care  of  Mr. 
Southwell,  but  it  seems  that  the  name  was  misunderstood 
mnd  erroneously  written  **  Basall.''  There  was  no  such  person 
•0  Basall  in  Rusk. 

Appellant  admits  that  the  message  was  sent  to  Busk,  and 
there  held  by  appellant  and  not  delivered. 

There  was  a  trial  before  a  jury,  which  returned  a  verdict  in 
fEkvor  of  the  appellee  for  $4,600.25,  for  which  judgment  was 
rendered. 

Some  seven  assignments  of  error  appear  in  the  record,  but 
we  think  the  case  turns  upon  two  questions:  1.  Was  the  de- 
fendant's obligation  promptly  to  deliver  the  telegram  limited 
to  such  delivery  to  the  person  to  whose  care  it  was  sent? 
2.  If  not  so  limited,  and  the  defendant  is  liable  in  this  case 
in  damages  for  failure  to  deliver  to  the  plaintiff,  was  the 
amount  of  damages  assessed  by  the  jury  excessive? 


fOB  WssTKBH  Union  Tbl.  Co.  v.  Houohton.    [Tezu» 


It  Is  the  daty  of  a  telegraph  company  to  make  delivery  of 
a  telegram  in  due  time  to  the  proper  person,  and  it  is  boond 
to  due  care  and  diligence  in  its  undertaking.  There  is  a  prima 
fade  obligation  resting  on  the  company  to  make  an  actual  pe?* 
sonal  deliyery  without  delay  to  the  person  to  whom  the  mes- 
sage is  addressed.  If  in  the  exercise  of  due  diligence  to  find 
him  the  company's  messenger  is  unable  to  do  so,  the  com- 
pany might  perhaps  be  under  obligation  to  keep  the  message 
at  the  office,  and  mail  a  notice  thereof  to  the  address  of  the 
person  to  whom  it  is  sentt  Defendant  was  under  obligation 
to  Snd  the  person  to  whom  the  message  was  directed,  and 
would  be  liable  for  a  negligent  breach  of  this  duty:  Scott  and 
Jarnigan  on  Telegraphs,  sees.  180,  186,  187;  Oray  on  Tele- 
graphs, sec.  23. 

There  does  not  seem  to  have  been  any  effort  to  find  the 
plaintiff.  The  only  evidenoe  offered  by  the  defendant  to  excuse 
its  failure  to  deliver  the  telegram  was  that  of  M.  N.  Dial,  who 
testified  that  he  lived  in  Rusk  in  January,  1889,  and  was  in  the 
railway  business;  that  he  had  lived  near  Busk  twenty-three 
years,  and  never  knew  '*  Basall " ;  that  he  knew  Jack  Bouthwell, 
but  if  he  ever  kept  a  boarding-house  he  did  not  know  it^  He 
was  a  clerk  in  the  telegraph  office,  and  could  have  delivered  the 
message  to  Bouthwell,  who  lived  two  hundred  yards  firom  the 
telegraph  office;  that  he  did  not  know  Mr.  Houghton;  and 
that  Busk  was  fiill  of  strangers  at  that  time,  going  to  New 
Birmingham,  which  was  about  one  and  a  half  miles  from 
Busk. 

Plaintiff  had  been  in  Busk  about  three  or  four  weeks,  work- 
ing at  the  carpenter's  trade.  He  was  at  work  within  two 
hundred  yards  of  the  telegraph  office;  and  had  been  aboai 
the  depot  a  good  deal,  and  had  spoken  to  the  operator  several 
times.  His  boarding-house  was  in  sight  of  the  office.  He 
was  very  well  acquainted  in  Busk.  He  knew  the  sheriff, 
county  clerk,  and  postmistress,  and  they  also  knew  him.  Tho 
hackmen  and  liverymen  knew  him,  and  he  also  knew  them. 
His  wife  had  relatives  there.  He  had  understood  Bouthwell's 
name  to  be  Basall.  When  he  left  home  he  told  his  wife  to 
keep  him  posted  in  regard  to  the  health  of  his  family. 

As  the  telegram  was  addressed  to  the  care  of  another  pei^ 
son  than  the  addressee,  a  delivery  to  such  person  would  have 
been  a  compliance  with  the  obligation  of  the  defendant:  fPst* 
tern  Union  Tel.  Co.  v.  Young,  77  Tex.  246;  19  Am.  Bt  Bep. 
761.    This  case  is  relied  on  by  the  appellant  as  authority  for 
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ttmiting  its  obligation  to  deliver  the  telegram  to  the  person  to 
whose  care  it  was  addressed;  but  an  examination  of  the  facts 
will  show  them  to  be  very  diflTerent  from  those  in  the  case 
under  consideratioiu  In  We»Um  Union  Tel.  Co.  v.  Youngy  77 
Tex.  285, 19  Am.  St  Bej>.  761,  the  telegram  was  delivered  to 
W.  S.  Henry,  a  member  of  the  firm  of  W.  R.  Henry  A  Co.,  to 
whose  care  it  was  addressed,  and  he  declined  to  forward  it  to 
Mrs.  Young,  and  handed  it  back  to  the  messenger.  This  was 
held  to  be  a  delivery  in  compliance  with  the  contract  of  the 
company.  Plaintiff  was  the  person  to  be  benefited  by  the 
message,  and  defendant  knew  this,  not  only  from  the  face  of 
the  message  itself,  but  from  information  to  its  agent  at  Gilmer; 
and  the  effect  of  the  address  was  to  advise  the  defendant  that 
a  delivery  to  Basall  would  be  sufficient  in  order  to  enable  the 
plaintiff  to  get  the  message.  But  Basall  could  not  be  found. 
Whati  then,  was  the  duty  of  the  defendant?  We  think  that 
the  address  indicated  that  the  telegram  was  for  Houghton, 
bat  that  the  duty  of  the  defendant  might  be  discharged  by 
delivery  to  Basall  as  his  agent.  It  will  hardly  be  contended 
that  the  defendant  would  not  have  complied  with  its  obligap 
tion  if  it  had  delivered  the  message  to  the  plaintiff.  An  inland 
bill  of  lading,  which  described  the  goods,  which  in  that  case 
waa  a  package  of  money'addressed  to  the  cashier  of  the  Arti- 
sans' Bank,  was  held  not  necessarily  to  involve  personal  de- 
livery to  the  cashier,  but  the  liability  of  the  carrier  was  held 
to  be  terminated  by  the  delivery  of  the  money  to  the  clerk  or 
receiving  teller  of  the  bank  while  he  stood  behind  the  counter 
in  the  discharge  of  his  duties  as  teller:  Hotehkiss  v.  Artisam^ 
Bankf  2  Abb.  403,  cited  in  note  2,  Wheeler  on  Carriers,  88, 
and  note. 

Ordinarily  the  address  of  goods  to  the  care  of  any  one  is  an 
anthority  to  the  carrier  to  deliver  them  to  such  a  party,  and 
•o  discharge  himself:  Schouler  on  Bailments,  499.  While  in 
the  case  of  common  carriers  this  method  of  consigning  may 
be  sometimes  resorted  to  in  order  to  obtain  payment  for  the 
goods  before  delivery,  it  is  not  the  usual  course;  in  the  case 
€if  telegrams  there  could  be  no  such  reason,  and  such  an  Ad- 
dress would  constitute  a  mere  agency  on  the  part  of  the  person 
to  whose  care  the  message  was  sent  to  receive  it  for  the  bene- 
fit of  the  addressee.  He  would  not  have  the  authority  to 
open  it,  could  derive  no  benefit  from  it,  would  not  have  the 
authority  to  detain  it,  and  could  only  deliver  it  to  the  person 
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to  whom  it  was  addressed.  With  fall  knowledge  of  the  con* 
tents  of  the  telegram  and  the  circumstances  under  which  it 
was  sent,  the  defendant  would  be  bound  to  know  that  it  was 
for  the  sole  benefit  of  the  person  to  whom  it  was  addressed, 
and  there  could  be  no  reason  to  restrict  its  liability  for  deliyi* 
ery  to  the  person  in  whose  care  the  message  should  be  ad- 
dressed. A  specification  in  the  address  of  a  telegram  of  the 
house  or  business  office  of  the  person  to  whom  the  message  is 
directed  is  simply  an  assistance  in  making  a  personal  delivery; 
and  the  company  is  not  necessarily  absolved  by  it  from  mak- 
ing forther  effort  to  find  that  person,  in  case  it  does  not  find 
him  at  the  particular  place  described.  If  by  reasonable  ef- 
fort it  can  find  him  elsewhere,  or  by  waiting  at  or  returning 
to  that  place  it  can  deliver  the  message  to  him  or  to  his  agent 
tor  that  purpose,  it  is  under  an  obligation  to  do  so:  Gray  on 
Telegraphs,  sec.  23.  Suppose  the  person  to  whose  care  the  mes* 
■age  is  addressed  is  out  of  town,  and  that  the  person  for  whose 
sole  benefit  it  is  can  be  found  by  the  slightest  inquiry,  —  is 
well  known, — would  it  be  proper  to  absolve  the  company  from 
making  any  effort  to  find  the  person  to  whom  the  message  is 
directed?  Rusk  was  a  small  town  of  not  more  than  three  or 
four  hundred  inhabitants.  Plaintiff  was  well  known,  and  had 
relatives  there,  and  it  seems  that  the  slightest  inquiry  would 
have  enabled  the  defendant  to  deliver  the  message  to  him« 
Under  the  circumstances  in  this  case,  it  was  clearly  the  duty 
of  the  defendant  to  use  reasonable  care  to  find  the  plaintiff 
and  deliver  the  message  to  him. 

Was  the  verdict  for  $4,500.26  excessive?  In  actions  where 
there  is  no  fixed  legal  rule  of  compensation,  the  theory  of  thft 
law  is,  that  the  decision  of  the  jury  is  conclusive,  unless  they 
have  been  misled,  or  their  verdict  has  been  influenced  by  cor- 
ruption, passion,  or  prejudice.  The  amount  of  the  verdict  in 
this  case  is  such  as  to  shock  a  sense  of  justice,  and  must  havo 
been  the  result  of  passion  or  prejudice  on  the  part  of  the  jury. 
Because  the  amount  of  damages  awarded  is  excessivei  tha 
judgment  of  the  court  below  should  be  reversed. 

The  remaining  assignments  of  error  all  relate  to  the  refiisal 
of  the  court  to  give  special  charges  requested  by  the  defendant. 
As  all  the  points  to  which  they  were  addressed  were  properly 
oharged  upon  by  the  court,  there  was  no  error  in  refiisiiig 
them. 

We  report  the  case  for  reversaL 
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Teieffxaph  C<Mrporatl0iui,  Duty  of,  to  Find  Panon  AddrewMd.* 
IHBgemee  MBBoeted,  -^  The  delirery  of  a  message  received  by  %  telegraph  ooin« 
paay  to  the  party  addreseed  is  part  of  the  eontract  for  iransmission.  A  mes- 
sage not  delirered  is  not  transmittedi  IFestem  U.  TeL  Oa.  ▼.  Oougar,  UJnd, 
176.  Xho  oompany  mnai^  therefoce«  use  reasonable  diligenoe  to  find  the  person 
to  whom  the  telegram  is  addressed,  for  the  purpose  of  delivering  it  to  him: 
WeBtem  U.  TeL  Otk  r,  Oooper,  71  Tex.  507;  10  Am.  St.  Rep.  772;  Pope  v. 
fTesfflm  IT.  TeL  Oik,  9m,  App.  687;  Weeiem  V.  TeL  Oo.  v.  LindUy,  62  Ind.  371. 
It  m  not  eiumgh  to  attempt  a  delivery  only  at  the  office  or  place  of  bu^tiuess  of 
the paraoQ  addressed^  PcgpeT.  Wetitm  U.  Td.  On.,  9  liL  App.  587;  eepecially 
wlieii  he^  as  well  as  his  place  of  reeidence,  U  well  known  in  the  town  where 
IIm  message  is  received:  ffestem  U,  Tel  Oo.  v.  Cooper.  71  Tez.  607;  10  Am. 
fltb  Repb  772.  An  attempt  to  deliver  a  message  after  business  honrs,  or  on 
flnndayy  will  not  SKOose  a  lailnre  to  deliver:  WeeUm  U.  TeL  Oo.  ▼.  LindUey, 
§8  Ind.  871|  where  it  was  said  that  *'  the  nnsuccessful  attempts  of  the  come 
patty's  agent  to  deliver  said  message  at  the  bnsiness  boose  of  Arthur  Peter  4t 
Chk  (to  whom  it  was  addressed)  either  on  Saturday  night,  after  the  dose  of 
hwsinsss  honra,  or  on  Sunday,  when  thers  are  not  or  should  not  be  any  busi- 
■ass  hourly  eertunly  afforded  no  reasonable  excuse  for  the  non-delivery  o^ 
or  lor  want  of  an  effort  to  deliver,  the  said  message  daring  business  hours  of 
the  snoceeding  Monday." 

In  Wettem  U,  TV.  do*  t.  Oom^jart  84  Ind.  176,  it  appeared  that  a  message 
was  received  for  a  Mrs.  Belch,  who  "  then  lived,  and  for  a  year  last  past  had 
lired,  on  Christian  Ridge,  in  the  suburbs  of  FrankCort,  and  about  three  fourths 
ol  a  mile  from  the  defendant's  telegraphic  station  in  Frankfort.  She  was 
known  as  a  temperance  lecturer  there.  She  had  been  talking  of  moving  to 
aaothor  residence^  but  had  determined  not  to  move.  The  defendant's  man* 
ager  at  the  station  had  heard  that  she  intended  to  move,  and  he  told  the 
■Mesenger  that  she  had  moved,  or  that  he  thought  she  had  moved,  and  that 
il^  upon  inquiry,  he  should  be  directed  to  her  former  residence  he  need  not  go 
tkere.  The  messenger,  a  boy  seventeen  yearn  old,  inquired  of  eight  or  ten 
persons,  some  of  whom  told  him  Mrs.  Baloh  lived  on  Christian  Ridge,  and 
soms  tiiat  she  had  moved  from  that  residence,  and  he  came  back  without  going 
tlMrei  he  started  ont  again,  and  again  was  told  that  she  lived  or  had  lived  on 
Ohristian  Ridge;  he  did  not  find  her,  but  he  did  not  go  to  Christian  Ridge  to 
xaqnira.  The  next  morning,  on  further  inquiry;  he  was  told  the  same,  but 
olill  did  not  go  to  Christian  Ridge  to  inquire.  At  2  o'clock,  P.  M.,  he  took  the 
massage  to  Blue  Ribbon  Hall,  and  there  inquired;  somebody  told  him  Mrs. 
Baleh  lived,  as  he  thought,  on  Christian  Ridge;  he  then  left  the  message  with 
the  janitor  of  Blue  Ribbon  Hall,  from  whom  Mrs.  Baloh,  when  she  came  to 
the  ball,  received  it^  twenty-two  hours  after  it  had  reached  Frankfort,  and  too 
lata  to  aeeompUsh  its  object."  On  thii  state  of  facts,  the  court  decided  that 
tka  company  did  not  use  due  deligence  to  find  the  person  addressed,  and  was 
liable  for  its  fsilure  to  sooner  deliver  the  message.  Where  the  person  to 
vhom  the  message  was  sent  had  resided  in  the  same  house  within  one  mile  of 
Hm  telegraph  oAos  where  the  meesage  was  received  for  the  period  of  six 
jianr%  the  mere  fast  that  the  messenger  of  the  telegraph  oompany  made  an 
iMftelaal  attempt  to  find  the  addressee^  and  inquired  where  he  might  be 
ismd  wfttiottt  saeeeee,  is  no  defense  for  a  failure  to  deliver  the  telegraais 
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Wmkrm  U.  9UL  €b.  t.  MeJEBAen,  114  Ind.  51L  So  where  th«  oompuj 
tnetod  with  a  pftrtgr  who  azpeotod  to  reotiTo  a  menage  to  deliTor  tho  mm- 
mig%  if  rooohrad,  at  hit  reridouot^  and  daoUnod  to  take  pay  in  adTaaoe  for  th* 
servioae  to  be  lenderod,  the  fbot  that  the  oompany  reoeived  the  meeiageb  bat 
made  no  effort  to  find  the  party  •ddrened,  or  to  deliTer  the  telegram  to  hioa 
at  hie  reeidenoe^  renden  it  liable  to  him  for  ite  negligent  failnre  to  deliver 
the  meeiage:  ItiUUkm  ▼.  fTettem  U.  TO.  Co.,  110  N.  Y.  402. 

FaikKf  rf  D^niie  Addr$99.  — Wben  a  telegraph  oompany  porsaes  its  nmial 
and  praotioal  method  a«  to  the  deliTory  of  a  meaiage,  and  leaves  it  according 
to  the  ad  drew,  npon  being  informed  that  the  addreaaee  Uvea  there^  it  ia  not 
foUty  of  negUgencab  even  if  it  appeara  that  the  addraeaan  doea  not  lire  there, 
bnt  Uvea  at  the  aame  number  on  a  atreet  to  which  the  lame  name  aa  that 
mentiflnad  hi  the  meaaage  appliea;  aa  where  the  meaaage  ii  addroaaod  to 
S91  Rampart  Street^  and  ia  deliTored  at  that  number  on  North  Bampart 
Street^  npon  information  that  the  addreasee  reaidea  therOi  inatead  of  bain£ 
dellTered  at  that  number  on  Sonth  Rampart  Street^  where  the  addieeaee  ua 
faet  reaideat  DeMtm  r.  BdUimom  and  Ohio  Tel.  Odl,  40  Ia.  Ann.  18S. 

If  the  aender  of  a  meaaage  diracta  it  to  Mra.  LaFonntaio,  Kankakee,  a  plaeo 
of  twelve  or  fifteen  thonaand  people^  and  faala  upon  reqneat  to  make  the 
of  the  addieeaee  more  definite,  or  to  give  the  atreet  and  number  of  her 
denoe,  he  la  guilty  of  anch  oontribntory  negligence  aa  will  prevent  him  from 
recovering  for  the  failnre  of  the  oompany  to  deliver  the  meaaage:  IFeaferm  CT. 
TAChKr.  McDa$M,  108  Ind.  204. 

Unrepeaied  Meaaage*  —If  the  blank  npon  whibh  a  meaaage  ia  aent  coatain* 
a  oondition  that  the  oompany  will  not  be  liable  for  deUys  in  delivery  or  Car 
non-delivery  of  any  unrepeated  meaaage,  whether  caused  by  the  negligeuo* 
of  ita  aervanto  or  otherwise^  beyond  the  amount  received  for  sending  the 
aame^  the  aender  of  an  unrepeated  meaaage  on  a  blank  containing  each  oondi* 
ticn  can  recover  only  the  ocat  of  aending  it  in  an  action  againat  the  oompany 
for  delay  in  ita  delivery,  cauaed  by  the  groaa  negligence  of  the  oompany  *s 
meaaenger  in  failing  to  find  the  addreesee,  and  to  deliver  the  message  to  him 
or  at  hia  plaoa  of  abode  to  which  it  waa  directed:  Olemeni  v.  ffeffam  CT.  TVL 
Ob.,  137  Maaa.  463. 

Fre&4eBivery  LimUe.  —Where  a  telegraph  oompany  hm  eatobUafaed 
able  free-delivery  limita,  notioe  of  which  ia  given  in  ita  blanka,  it  ia  ta< 
bent  on  the  aender  of  a  meaaage  to  ascertain  whether  or  not  the  addraasas 
reaidea  within  the  free  limita,  to  oiake  proviaion  for  delivery  if  he  livee  beyond 
them,  and  to  notify  the  mnding  operator  of  the  fact.  If  a  meaaage  ia  handed 
In  for  tranamisaion  without  explanation,  the  preaumption  ia  that  the  addreaaaa 
lives  within  auoh  free-delivery  limita,  and  ^e  aender  takea  the  risk  of  deliv* 
ery.  In  each  case  the  transmitting  operator  need  only  send  the  mssmga 
accnratoly,  and  with  proper  diligence^  and  the  receiving  operator  need  onlj 
copy  it  correctly  and  deliver  it  promptly  if  the  addreesee  lives  witiiin  sach 
delivery  limits,  and  the  burden  of  proof  is  on  the  sender,  in  an  actien 
the  oompany,  to  show  that  the  person  addreaeed  resided  within  each  linuto  ag 
the  time  the  message  waa  received  by  the  terminal  operator,  before  the 
pany  can  be  held  liable  for  a  ^ilure  to  find  the  addreaaee^  and  promptly  delii 
the  meaaage  to  him:  fTeitam  (T.  TeL  Co,  r.  Hemiermm,  80  Ahu  510;  18 
81  Repw  148.  In  fTeatem  CT.  Tel.  Oo.  v.  LMleg.  62  Ind.  871,  it  wm  decMed^ 
however,  that  in  an  action  to  reeover  lor  a  failure  to  deliver  a  osaaaage^  the 
faet  that  the  person  to  whom  it  waa  addreaaed  did  not  live  within  the  apeeL 
fied  diataaoe  f^m  tiie  telegraph  oflloe  to  which  it  waa  east  ia  matter  el  de- 
f enaa^  and  mnat  be  pleaded  by  the  compai^. 
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Ddbmp  to  Oder  Bcriofi  Uoii  Addresiee. — When  »  telegram  is  receired 
•ad  Mot^  directod  to  out  penon  in  oare  of  another,  the  liability  of  the  com- 
pany ends  with  the  dellTery  of  the  mesaage  to  the  person  to  whoee  care  it  it 
maU  Wetiem  U.  TtL  Oo.  w.  Tomg.  77  Tex.  245;  19  Am.  St.  Rep.  751. 
A  tele;gram  may  properly  be  deliTered  at  the  hotel  where  the  addressee  re* 
sides  when  he  is  not  found  at  his  place  of  busiDess  becaase  of  his  absence  from 
town;  and  the  failure  of  the  hotel  olerk,  with  whom  the  message  is  left»  to 
deliTer  it  to  the  addressee,  will  not  render  the  oompany  liable:  Weatem  U. 
TtLOfky.  Trimal,  98  Ind.  66d.  If  the  company,  after  exercising  due  dili- 
ftaoe^  fsila  to  find  the  person  to  whom  a  message  is  addressed,  a  delivery 
of  the  telegram  to  hit  wife,  with  information  to  the  sender,  is  sufficient: 
Ohen  T.  Wtaiem  U.  TeL  Oh.,  24  Fed.  Rep.  119.  But  where  a  message,  ad- 
dr— w>d  to  "T.  W.  Pearsall  ft  Co.,"  it  deliTered  at  the  office  of  that  firm,  in 
an  onTolope  addressed  "  T.  W.  Pearsall, "  this  is  not  a  performance  of  duty  by 
tho  company,  bat  is  prima /oeie  evidence  of  negligence  on  its  part:  PearsaU 
T.  Wetiem  U.  TA  Oo^,  44  Hnn,  032L 

Burdm  pf  Prwff  is  on  the  telegraph  oompany  to  excuse  its  failure  to  make 
a  delivery  to  the  addressee  named:  i'ope  ▼.  Wttiem  U.  TeL  Co.,  9  III  App. 
M7«  The  laet  tiiat  the  person  addressed  was  not  at  his  office,  and  oould  not 
bs  fomidy  so  that  the  msHage  oonld  bf  deUrered  to  him,  is  matter  of  defense 
whieh  must  be  shown  by  the  oompanys  Weaiem  U.  TeL  Co.  v.  Cooper,  71 
Tex*  507;  10  Am.  81  Repw  772;  and  any  information  received  by  the  tele- 
grapli  messenger  at  the  office  of  the  addreesee  aa  to  his  whereabouts  is  admis- 
sible to  show  that  he  was  not  at  the  time  at  the  place  to  whieh  the  message 
sent!  ITeitom  U.  TeL  Oo,  t.  Oboper,  71  Tez.  507;  10  Am.  St  Rep.  772. 

hm^dmqf  qfServiee,  —  The  faot  that  the  business  of  a  particular  telegraph 
ia  insuffioient  to  Justify  the  employment  of  a  separate  operator  or  mes- 
to  deliver  measageo  does  not  ezouae  the  company  from  liability  for 
faihne  te  find  the  sddressse  and  deliver  a  message  received  at  that  offioet 
fTeifsm  U.  TeL  Ox  ▼•  Hemienon^  89  Ala.  610;  18  Am.  St  Rep.  148. 

DiOgemee,  wkdktr  (imettkm  ef  Law  or  FaeL  — In  Texas,  the  question  as  to 
whediar  or  not  the  talegraph  oompany  has  exercised  reasonable  diligenoe  to 
flad  the  addressee^  and  to  deliver  the  measage,  is  always  a  question  of  fact^ 
voder  the  efarewnstBiioea  of  each  partionlsr  cassb  of  which  the  jury  are  the 
eocelaaiTe  jndgeos  Wettem  U.  TeL  Co.  ▼.  Cooper,  71  Tex.  507;  10  Am.  St 
Repb  772;  and  while  the  question  of  the  negligence  of  the  oompany  in  failing 
to  deUw  a  message  may  ordinarily  be  a  question  of  faot  for  the  jury,  when 
the  evidenoe  is  so  eonflietUig  that  fair-minded  men  may  diflfor  as  to  the  oon* 
elBslon  to  be  rsaehed  fron  it^  yet  when  the  faots  are  admitted  or  undisputed, 
the  ooort  may  determine  the  question  of  negligence  as  a  question  of  law, 
aeootding  te  the  weight  ef  the  authorities:  MiUikm  r.  WeeUm  U.  TeL  OtK, 
110  H.  T.  40S;  J>esbCtoi  v.  BoMmoro  emd  Ohio  7UL  Ob.,  40  La.  Ann.  188} 
Wodtm.  U.  Td.  Ob.  ▼.  MOBUbmk.  IMInd.  511;  fTeHem  17.  lUL  Ob.  v.  LM- 
4ib  88  lad.  871;  ITsitom  a.  IVL  Oh^  t.  IVfasd;  98  Ind.  588. 
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Intbbnatiohal  and  Gbbat  Nobthbbn  Railway 

Company  v.  MoBab. 

(tt  TBZAI.  C14] 

OomRMr  Oabhtim  ov  Liva-noaK— Dutt  vd  Weed  in>  WisiB  : 
KniD  OF  WxATUEE.  —  A  railway  oompMiy  oarrytiig  Hvtoak 
Tide  niitable  plaoM  where  they  oan  be  fed  and  watered  in  mwmj  kind  of 
weather^  without  injury,  to  far  as  thti  oan  be  done  by  the  nee  of 
cara.  Vor  a  failure  to  perform  tUa  dvty,  it  most  reepood  in 
win  ita  liability  be  azooaed  by  the  muddy  oonditioa  of  ite  laediiif  plaaa^ 
eanaed  by  reoent  raina. 

OOKMOV  CA&iaiBS  OF  LETB-flTOOK  — BtIDIHOI  OF  OOVTKAOT  IV  BOMFCnOV 

OF  Damaob.  —  A  written  inatniment  aigned  by  a  ahipper  of  liva-atook 
and  the  oondnotor  of  the  train,  and  aleo  by  an  attaafting  wilam^  Aowlf 
tha  eondition  of  the  lire-atodc  at  ita  date,  ii  inadmiawblo  to  aiidanoe 
utQ  it  ia  prored  by  enoh  attesting  witneai^  or  hia  abaenoe  ia  aaeoanted 
lor.  Until  then,  the  erideooe  of  anoh  oondnotor  aa  to  ito  aontiato  ii 
alao  inadmiaaibleb  for  the  pnrpoaa  of  radneing  daaugaa. 

Oould  and  Camp,  for  the  appellanti 
Oreenwood  and  Chwnwoodi  for  the  appdlae. 

Statton,  0.  J.  This  aotion  was  brought  by  appeHee  to  va- 
cover  damages  on  accoant  of  alleged  injuries  to  horses  shipped 
by  him  over  appellant's  railway^  cause  by  alleged  negligencs 
and  wrongful  act  on  the  part  of  the  railway  company  cr  its  ser- 
Tants,  and  resulted  in  a  judgment  for  $1,046  in  foTor  of  plain- 
tiff. 

Among  other  grounds  for  damages,  It  was  claimed  that  tha 
stock-pens  at  Palestine,  a  place  where  it  was  necessary  to  foed 
the  horses,  were  in  such  condition  that  this  could  not  be  dons^ 
and  that  the  pens  were  so  muddy  that  the  horses  were  injured 
from  that  cause  while  in  the  pens.  There  was  evidence  tend- 
ing to  sustain  these,  averments,  and  the  court  gave  a  proper 
charge  on  that  branch  of  the  case;  but  it  is  claimed  that  the 
court  erred  in  refusing  to  give  a  charge  requested  by  appellant^ 
which  was  as  follows:  *^  You  are  further  instructed  that  if  the 
pens  defendant  furnished  plaintiff's  stock  at  PalestiDe  were 
good  and  suitable  in  ordinary  good  weather,  but  were  muddj 
by  reason  of  recent  rains,  then  defendant  would  not  be  respon* 
sible  for  damages  resulting  from  the  eondition  of  said  pens.** 

The  law  makes  it  the  duty  of  all  common  carriers  **  iHbo 
convey  live-stock  of  any  kind  to  feed  and  water  the  same  dui^ 
ing  the  time  of  conveyance,  .  •  •  .  unless  otherwise  provided 
by  special  contract ":  Rev.  Stats.,  art  284;  and  if  the  csre 
in  which  they  are  transported  be  not  so  constructed  that  this 
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may  be  done  without  nnloading,  then  it  becomes  the  duty  of 
a  railway  company  carrying  saoh  stock  to  provide  places  where 
they  may  be  unloaded,  watered,  and  fed  without  injury;  and 
it  is  not  enough  that  the  places  so  prepared  may  be  *'  suitable 
in  ordinarily  good  weather/'  for  such  freight  must  be  •trans- 
ported during  bad  weather  as  well  as  good,  and  it  is  the  duty 
of  the  carrier  to  provide  places  where  this  can  be  done  in  any 
kind  of  weather  without  injury  to  the  stock,  so  far  as  this  can 
the  done  by  the  use  of  proper  care. 

There  was  evidence  tending  to  show  that  much  of  the  injury 
to  the  horses  occurred  before  they  left  Palestine,  and  on  the 
rial  defendant  offered  to  introduce  in  evidence  a  paper  signed 
by  plaintiff  at  Longview,  a  place  beyond  Palestine,  showing 
that  when  the  horses  reached  Longview  only  two  or  three  of 
them  were  injured,  and  that  the  others  were  in  good  condition. 
The  bill  of  exceptions  shows  that  this  paper  was  signed  by  the 
conductor  on  appellant's  train,  as  well  as  by  plaintiff,  and  that 
it  was  also  signed  by  another  person  as  a  witness.  Defendant 
proposed  to  prove  the  execution  of  the  paper  by  the  conductor, 
and  also  to  prove  the  same  facts  by  him  that  were  shown  by 
the  paper;  but  plaintiff  objected  to  this  evidence,  on  the  ground 
that  the  execution  of  the  paper  was  not  proved  by  the  person 
who  mgned  it  as  a  witness,  and  this  evidence  was  excluded,  as 
was  that  of  the  conductor  offered  to  prove  the  same  facts.  This 
ruling  of  the  court  is  assigned  as  error. 

The  general  rule  is,  that  the  execution  of  instruments  hav- 
ing subscribing  witnesses  must  be  proved  by  such  witnessesi 
or  good  reasons  shown  why  this  cannot  be  done,  and  this  rule 
has  been  applied  to  instruments  not  evidencing  contracts,  such 
as  notices  to  quit,  receipts,  and  like  papers:  MeMdhan  v.  Mc 
Chradyj  6  Serg.  &  R.  814;  Heekert  v.  Haine^  6  Binney,  16;  Doe 
V.  Dumford,  2  Moore  &  S.  64;  Biggs  v.  Dixan^  2  Stark.  181. 
Such  we  must  concede  to  have  been  the  rule  at  common  law 
as  practiced  in  England  on  December  20, 1886,  when  the  stat- 
ute was  passed  making  the  common  law  of  England  as  there 
practiced  applicable  to  evidence.  This  rule  was  kept  in  force 
when  the  Revised  Statutes  were  adopted,  and  has  not  since  been 
changed;  bat  it  might  be  worthy  of  the  consideration  of  the 
legislature  whether  such  a  rule  ought  to  be  applied  in  any 
case  in  which  the  law  does  not  require  an  instrument  to  be 
authenticated  by  attesting  witnesses.  In  England  we  under- 
Btand  the  rule  ti)have  been  so  changed  by  statute  as  to  render 
it  unnecessary  to  call  attesting  witnesses  in  any  case  in  which 
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the  law  does  not  require  rooh  instrument  to  be  so  attested: 
Best  on  Byidenoe,  221.  While  this  does  not  aflTeot  the  question 
before  us,  it  tends  to  show  that  a  people  so  consenratiYe  as  the 
English  have  recognised  the  fact  that  the  unrestricted  rule  it* 
self  was  hurtful,  or  that  the  courts  in  its  application  had  car- 
ried it  beyond  its  original  purpose  to  a  point  not  consistent 
with  or  not  necessary  to  the  proper  administration  of  justice. 
The  paper  is  not  before  us,  but  the  bill  of  exceptions  shows 
that  the  company  required  the  conductor  as  well  as  the  shipper 
to  sign  such  papers,  and  that  it  required  the  signatures  of  those 
persons  to  be  witnessed  by  another.  The  reason  why  it  was 
required  of  the  shipper  doubtless  was  to  have  an  admission 
from  him  as  to  the  condition  of  his  stock  at  given  points,  and 
the  inference  is,  that  the  statement  by  the  conductor  was  re- 
quired in  order  that  upon  any  change  of  conductors  the  com- 
pany might  know  the  condition  of  the  shipment  at  the  point 
where  one  conductor  ceased  to  have  control  of  it  and  turned 
It  over  to  another.  Such  information  might  be  yaluable  as  an 
admission  and  in  many  other  ways  to  a  railway  company;  and 
when  under  its  rules  the  admissions  of  the  shipper  and  con- 
ductor are  required  to  be  in  writing,  attested  by  a  third  per- 
son, and  are  so  made,  then  we  are  of  opinion  that  it  is  necessary 
to  prove  the  instrument  containing  such  admissions  by  the 
testimony  of  the  subscribing  witness,  unless  facts  are  shown 
which  excuse  this.  No  effort  is  shown  to  haye  been  made  to 
prove  the  execution  of  the  instrument  by  the  subscribing  wit- 
ness, nor  was  it  shown  that  his  evidence  might  not  be  obtained; 
and  under  this  state  of  facts  the  court  did  not  err  in  excluding 
the  instrumeut  nor  in  excluding  the  testimony  of  the  conduce 
tor  in  so  far  as  it  related  to  what  it  was  contained  in  it. 

The  evidence  introduced  to  show  the  amount  of  damages 
plaintiff  was  entitled  to  was  of  the  character  to  which  parties 
must  necessarily  resort  in  such  cases,  was  relevant,  and  was 
such  as  would  have  justified  a  larger  verdicti  and  the  oourt 
did  not  err  in  admitting  it. 

The  judgment  was  against  the  defendant  railway  company; 
but  it  coming  to  the  knowledge  of  the  court  in  some  way  that 
its  property  was  in  the  handd  of  receivers,  the  court  directed 
that  the  judgment  be  certified  to  the  oourt  havitfg  control  of 
the  receivership  for  payment,  and  provided  that  execution 
should  issue  against  the  company  in  the  event  it  was  put  in 
possession  again  of  its  property  befiwe  the  Judgment  was  sat- 
isfied. 
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So  maoh  of  the  jadgnsont  as  suspended  plaintiff 'I  right  to 
an  execution,  and  required  the  judgment  to  be  certified  for  set- 
tlement to  the  court  controlling  the  receivership,  may  hare 
been  unauthorised;  but  this  is  not  a  matter  of  which  appellant 
can  complain,  and  appellee  does  not 

We  find  no  error,  and  the  judgment  will  be  aflSrmed. 


lUifcBeABS  — '  Oasbibss  «v  LnrB«EOOK— Dorr  «o  Wma»  abo  Wi 

«>Aeiistomr«qiiiriiigaahipp«rtogoootlMiaiiM  tittinwithhuitoe^  tofMd 
and  water  it^  oaimol  be  mutained  beoaoM  the  Uw  impoeei  thie  dn^  on  tlie 
euTier,  end  he  eennol  trenefer  it  to  the  ifaipper  by  onetomx  MUtowi  Pae.  R, 
Jt.O$.r.  Fagm,  71  Tex.  1S7|  It  Am.  Si.  Rep.  770^  tad  note.  It  ie  ne|^ 
genee  jper  Jik  aoeording  to  eeotumtfSe  of  the  United  States  BoTieed  Stetnte% 
for  a  railroad  oompany  to  keep  live-etook  on  their  oere  more  then  twen^« 
eight  ooneeeatiTe  hours  without  nnloeding  them  for  reeti  water,  and  food,  and 
tiie  iaetthat  the  oompany 'a  etook-yard  waa  on  fire  npon  the  arrlTal  of  the  train 
will  not  ezonae  it  for  not  fnnuahing  the  proper  faoQitlee  to  the  peraoa  ia 
eharge  for  earing  for  tbemt  Jfaeibtffc  eld  JTf  Ox  t.  H9§^  SS  Oa.  tVH  S9 
Am.  Stb  Bop.  4BS^  and  note^  See  extended  note  to  Olarh%  t.  Roekuier  etow 
A  A  C^,  C7  Ask  0SS.  8061  dlisaanng  the  Uabilitiy  ol  earrieia  of  Ure-atook. 


Thxas  and  Pacivio  Wy  Go.  v.  Bobbbtsoh. 

[pi  TBXAa,  687.] 

■fiiMniai^Bai  Gwnm  DaoLABATioiiB  Mads  SvasaQuiifT  to  Aoan>a>v« 
—The  dedarationa  of  one  injared  in  a  railway  accident,  ae  to  its  oaoee^ 
made  at  the  plaoe  within  a  few  minntee  after  it  ooonrred,  are  admtasibW 
m  part  of  the  ret  gmim, 

■mjanrcB— Qvssnov  ov  Fao&  — >  When^  in  an  notion  againat  a  raUwaj 
oompany  to  reoover  for  the  death  of  a  brakeman,  aUeged  to  have  been 
eanaed  by  a  defectiTO  brake-beam  and  awitoh,  the  evidence  in  support  of 
the  allegatisn  is  oonflieting,  the  question  of  the  negligence  of  the  com- 
paay  and  the  eontribntory  negligenoa  of  the  deeeaeed  ia  properly  left  for 
oooaideratioa  and  determination  by  the  Jnry. 

ODSwrnisiiTOET  NsQuemai— Uxooonjva  MoTXiie  Cabs.  — The  faot  that 
a  brakeman  ia  injured  while  attempting  to  nnoonple  moving  oars  doee 
Bit  ol  ftnlf  eetabUsh  negligence  oontribnttng  to  his  injury,  when  the 
•videnoe  shown  that  this  ia  a  nana!  and  often  neoessaiy  praetice,  and 
Idb  to  show  that  il  eonld  not  have  been  done  withonl  injury  hot  for 
s4her  dofeeli  in  the  road-bed  of  eaoh  nature  aa  wore  likely  to  make  a 
brakeman  stumble  and  hXL 

■■auoxvos— LuxnjTT  lox  iNOOMPXRiroT  OF  Bmflotib.  —Where,  in  an 
•stften  to  reoover  for  an  injury  to  a  railway  brakeman,  caused  by  a  defect* 
ire  tnok»  and  reeeivod  while  he  waa  attempting  to  uncouple  cars,  the 
evidonoe  shows  that  the  employee  to  whom  the  railroad  company  con* 
flded  tim  duty  to  keep  its  track  in  repair  was  incompetent,  aiid  fails  to 
i^how  that  such  brakeman  knew  of  its  defective  condition  at  the  time  and 
IK  BiP«  YOb  ZXYIL-fl9 
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fliM  «|  Iht  Moidenti  the  neg^igenet  of  ihs  oonpuiy  b  wtelilUiod,  tad 
a  UMiiwy  flMgr  bo  had  for  the  iajviy. 
PBAia  ov  Pabbbt — UvBOBir  Child  mat  Biootxb  worn,  —  A  ofaiU  wiborafll 
the  tioM  of  tbo  negligent  killing  of  iti  parent  in  the  employ  of  a  lailwBX 
oon^aaj  io  entitlod  to  reoover  damages  therefor  as  a  tt^viving  ohild. 

F.  H.  Pnndergatif  for  the  appellant 

F.  JET.  Bowett  and  O.  A.  CMBb$nmi^  for  the  appdleea. 


SrATTOHy  0.  J.  T.  B.  Boberteon  having  been  killed  wbile 
In  the  employment  of  appellant  as  a  brakeman,  this  action 
was  brought  by  his  mother,  wife,  and  children,  to  recover 
damages  resulting  from  his  death,  which  it  is  alleged  resulted 
from  the  negligence  of  the  railway  company.  The  evidence, 
other  than  the  declarations  of  the  deceased  hereafter  to  be 
referred  t<v  showed  that  he  was  injured  while  attempting  to 
uncouple  moving  cars. 

A  witness  was  permitted  to  state  that  be  **  was  about  fifty 
or  sixty  yards  from  Bobertson  when  he  was  hurt,  and  I  beard 
Bobertson  halloo,  and  I  ran  immediately  to  him  and  reached 
him  before  they  got  him  out  from  under  the  tender.  He  was 
ftdly  ccmscious.  I  was  about  the  first  to  reach  him,  and  he 
then  and  there  stated  that  he  was  uncoupling  the  car  fitun 
the  engine,  and  just  as  he  pulled  the  pin  he  stumbled,  and  the 
brake-beam  caught  his  foot  and  threw  him  across  the  raiL" 

This  evidence  was  objected  to,  on  the  ground  that  ii  was 
hearsay,  and  not  part  of  the  re$  gssim;  but  the  objection  was 
overruled,  and  this  ruling  is  assigned  as  error. 

It  ma]r  be  that  the  admission  of  such  evidence  is  hard  to 
reconcile  with  the  principles  of  evidence,  and  could  we  deem 
it  an  open  question,  the  writer  would  be  inclined  to  reject  it; 
but  the  great  weight  of  American  authority  is  in  favor  ci  its 
reception,  and  the  former  decisions  of  this  court  are  on  tbe 
same  line.  The  question  was  considered  at  the  present  term, 
and  such  evidence  held  admissible  in  the  case  of  RaUwog  v. 
ilndenon,  wherein  authorities  bearing  on  the  question  ars 
dted.  The  circumstances  under  which  the  declarations  in 
question  were  made  were  such  as  to  almost  preclude  the  belief 
that  any  self-serving  purpose  prompted  them,  and  we  cannot 
hold  that  it  was  error  to  receive  the  evidence. 

There  was  evidence  tending  to  show  thai  the  brake*bean 

was  not  in  good  order,  and  that  it  came  nearer  to  the  rails 

than  it  should  have  been,  but  tiiers  was  some  conflict  as  to 
this. 
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The  ayennento  of  negligenoe  on  tbe  part  of  the  railway  com- 
panj  oo  wUoh  plaintiffii  based  their  right  to  recover  contained 
fha  <bIlowing:  *<That  while  the  said  T.  B.  Roberteon  was,  in 
Uie  VQgolar  and  proper  and  carefnl  discharge  of  his  dnties, 
nnooapling  a  ear  from  the  tender  of  the  engine  pulling  the 
freight  train  upon  which  said  Robertson  was  employed  as 
albreeaid,  at  night,  on  said  January  12, 1889,  and  while  said 
Robertson  was  passing  carefully  from  between  said  tender  and 
Mid  car,  the  spikes  in  the  frog-brace,  which  were  then  and 
there  cot  of  order,  dangerous,  and  unsafe,  tripped  the  said 
Robertson,  and  the  brake-beam  of  said  tender,  which  was  old, 
out  of  order,  and  dangerous,  and  unsafe,  caught  the  foot  of 
■aid  Robertson,  and  threw  him  down,  and  held  him  so  that  the 
wheels  of  said  tender  and  car  passed  over  the  body  of  said 
Robertscm,  and  eat  off  both  his  legs,  and  cruelly  killed  him  as 
aforesaid.''  It  was  frirther  alleged  that  his  death  was  caused 
by  the  negligenoe  of  the  appellant  and  its  employees,  in  that 
**8aid  ears,  tender,  track,  road-bed,  frog,  switch,  frog«brace, 
bnke-beam  of  the  tender,  and  the  guide-rails  at  the  place 
where  said  injuries  were  inflicted  upon  said  Robertson  were 
each  and  all  did,  out  of  order,  dangerous,  and  unsafe;  that  the 
section  fiweman  of  said  section  at  that  time  was  incompetent 
and  unfit;  that  all  these  things  caused  and  contributed  to 
■aid  injuries;  that  the  unsafe  and  dangerous  condition  thereof 
was  wholly  unknown  to  said  Robertson;  that  the  incompe- 
tan^^  and  unfitness  of  said  foreman  were  unknown  to  said 
Robertson;  and  that  defendant  and  its  agents  and  employees 
had  full  knowledge  of  all  these  things,  and  might  have  known 
the  same  by  the  exercise  of  legal  and  proper  care/' 

Lee  Whitworth,  who  was  by  occupation  a  track  foreman,  tee- 
tified:  **  Shortly  after  Robertson  was  injured  I  examined  the 
part  of  the  track  where  he  was  injured.  There  were  there 
■ide-tracks,  frogs  and  ftt>g-braces,  and  guide-rails.  I  found 
the  spikes  and  frog-bolts  in  an  unsafe  condition  by  the 
■pikes  being  up  from  the  rails  and  frog-bolts  extending  out 
too  fiur  from  the  frog,  making  it  unsafe  for  trainmen,  and  liable 

to  trip  and  throw  them I  examined  the  track  a  short 

time  after  the  accident.  I  made  the  examination  to  find  out 
the  condition  of  the  track,  as  he,  deceased,  had  said  he  stum- 
bled on  something.    He  said  this  just  after  the  injury." 

T.  R.  Walker,  after  stating  that  he  was  the  first  to  reach 
deoeaaed  when  under  the  tender,  said:  ^  Early  the  next  mom* 
ing  I  went  up  to  where  Robertson  was  i^juredi  to  examine  the 
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track  to  tee  what  made  Um  stamble.  I  fimnd  blood  «iid 
■mall  pieces  of  bis  clothing  and  bones  on  the  track  where  he 
was  run  over,  and  right  at  that  plaoe  was  a  firog-braoe,  ifnkes, 
and  guide-rails;  the  spikes  around  and  in  the  frog-braoe  were 
not  driven  over  half  up»  being  about  two  and  three  inches 
above  the  tie,  and  two  of  the  bolts  connecting  the  rails  pro* 
jected  about  three  inches  from  the  top,  or  not  inside  the  brace 
between  the  rails,  rendering  it  very  unsafe  for  employees  oo  the 
track,  and  liable  to  cause  any  one  to  stumble  and  falL" 

The  evidence  thus  standing,  defendant  requested  the  ooiirk 
to  give  the  following  charge:  *'The  jury  are  charged  thai 
there  is  no  sufficient  evidence  to  justify  them  in  finding  fcr 
plaintiff  on  the  ground  that  the  brake-beam  was  defective. 
You  will  therefore  not  consider  any  effect  the  brake-beam  may 
have  had." 

The  refusal  to  give  this  charge  is  assigned  as  error,  bat  we 
are  of  opinion  that  the  court  did  not  err  in  this.  It  would  not 
have  been  proper  for  the  court  to  pass  upon  the  question  of 
fiact,  and  to  withdraw  it  from  the  consideration  of  the  jury, 
when  there  was  evidence  tending  to  show  that  the  brake-beam 
was  not  in  proper  condition;  and  if  this  were  not  true,  in  view 
of  the  evidence  showing  such  defects  in  the  construction  ct  the 
road  at  the  place  the  accident  occurred  as  were  shown,  these 
being  such  as  were  likely  to  cause  the  brakeman  to  stumble 
and  fall,  it  would  have  been  improper  to  withdraw  from  the 
Jury  the  consideration  of  any  defects  that  with  others  brought 
about  the  injury,  even  if  it  had  been  shown  that  the  particular 
defect  would  not  alone  have  caused  it.  Whether  the  brmke- 
beam  was  defective,  and  whether  this  alone  or  with  other  de- 
fects was  the  cause  of  the  injury,  was  for  the  jury. 

There  is  but  one  objection  urged  to  the  charge  given  by  IIm 
court,  and  that  is,  that  **  the  court  erred  in  the  seventh  seotioa 
of  the  charge,  in  allowing  the  jury  to  find  for  plaintiff  on  ac- 
count of  a  defective  brake-beam,  because  there  was  no  evidence 
that  the  brake-beam  was  defective,  nor  that  the  defect^  if  any, 
caused  the  injury.'' 

The  evidence  bearing  on  the  condition,  so  fiur  as  necesaaij 
to  state  it,  is  as  follows:  Hunnicutt,  who  testified  for  ap- 
pellee, said:  **  I  was  in  the  employ  of  defendant  <»  January 
12, 1889,  and  my  duty  was  to  make  and  repair  brake-beams  to 
engines  and  tenders.  The  standard  height  of  a  brake-beam  is 
nine  inches  from  the  top  of  the  rail  when  new  and  empty,  but 
when  the  tender  is  loaded  it  will  come  down  to  seven  or 
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•od  one  half  inchee.  •  •  •  •  When  they  get  helow  ieyen  inehee 
high  they  are  repaired.* 

Walker  teettfied  that  ^  sinoe  my  employment  with  iaid  com- 
pany [appellant]  I  have  meaenred  a  good  many  brake-beame 
to  engine-tenders,  and  have  always  found  same  to  raeaenre 
not  lesB  than  nine  inches  nor  any  more  than  fourteen  inches 
high  above  the  rails.** 

The  witness  Kelley,  who  testified  for  appellant,  on  eroee-ex- 
amination  said:  ^We  measured  the  brake-beam  about  two 
honTV  after  Robertson  was  hurt.  We  measured  from  the  top 
of  the  rail  to  the  bottom  of  the  brake-beam  with  a  stick,  and  I 
measured  the  stick  with  my  hands,  and  we  decided  from  that 
that  it  was  about  five  inches  from  top  of  rail  to  bottom  of 
brake-beam.'' 

Fuller,  the  engineer,  testified  that  at  the  time  of  the  injury 
the  brake-beam  was  seven  and  one  half  inches  above  the  rail. 

The  charge  of  the  court  properly  permitted  the  jury  to  con- 
sider whether  or  not  the  brake-beam  was  defectivei  and  whether 
that  caused  the  injury,  for  there  was  evidence  tending  to  show 
that  it  was  defective,  and  that  this  defect  may  have  caused  or 
contributed  to  the  injury. 

It  is  urged  that  ^  the  oourt  erred  in  overruling  motion  for  a 
new  trial,  because  the  evidence  did  not  show  what  it  was  that 
caused  T.  B.  Robertson  to  fall.  The  evidence  did  not  show 
any  negligenoe  on  the  part  of  the  defendant  that  caused  the 
injury  to  Robertson.'*  And  farther,  that  ^^the  court  erred  in 
not  granting  a  new  trial,  because  the  verdict  is  contrary  to  the 
evidence,  in  this:  The  evidence  showed  that  T.  B.  Robertson 
went  in  between  the  engine-tank  and  a  car  to  uncouple  them 
while  the  cars  were  moving  four  miles  per  hour,  at  night,  at  a 
point  where  the  side-track,  guard-rails,  and  switches  and  frogs 
of  the  switch  were,  and  that  lie  stumbled  and  fell,  without  any 
fault  of  defendant" 

The  evidence  showed  that  the  deceased  was  uncoupling  a 
car;  that  he  entered  between  the  cars  while  in  motion  for  that 
purpose;  that  the  track  was  in  bad  condition  at  the  place  in 
respects  which  were  likely  to  bring  about  just  such  a  result; 
even  if  we  discard  all  evidence  tending  to  show  that  the  brake- 
beam  was  not  in  proper  condition,  and  looking  to  the  entire 
evidence,  it  cannot  be  said  that  there  was  not  sufficient  evi* 
dence  to  show  how  the  injury  occurred,  and  what  caused  it. 
The  court  instructed  the  jury  as  to  the  degree  of  care  it  was 
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inoambeat  on  deceased  to  have  used  to  entitle  appeUeee  to  re- 
coyer,  and  the  evidenoe  showed  that  it  was  usual  and  often 
neoessary  for  brakemen  to  enter  between  moving  oars  for  the 
purpose  of  unooupling  them,  and  it  does  not  appear  that  this 
might  not  have  been  done  without  injury  but  for  the  defects 
pointed  out  by  the  witnesSi  which  were  such  as  were  likely  to 
cause 'a  brakeman  to  stumble  and  fall.  It  is  shown  that  the 
person  to  whom  the  company  confided  the  duty  to  keep  the 
track  in  order  was  incompetent,  and  it  was  not  shown  that  de- 
ceased knew  of  its  defective  condition  when  and  where  he  a^ 
tempted  to  uncouple  oars  and  lost  his  life. 

It  cannot  be  said  that  the  evidence  shows  a  case  in  whieh 
the  railway  company  was  free  from  negligencOi  which  was 
probably  the  direct  cause  of  the  accident;  nor  can  it  be  said 
that  the  facts  show  a  case  in  which,  as  matter  of  law,  deceased 
was  guilty  of  such  negligence  as  would  have  prednded  a  re- 
covery by  him  had  he  lived;  and  on  all  these  questions  the 
jury  passed  under  a  charge  not  oomplained  o(  and  with  evi- 
dence upon  which  they  might  reasonably  find  that  the  injury 
resulted  from  a  cause  that  would  fix  liability  on  appellant; 
and  we  cannot  reverse  the  judgment  on  the  ground  that  a 
new  trial  should  have  been  granted  on  the  grounds  referred  tOL 

It  is  claimed  that  the  verdict  was  excessive,  and  that  tat 
this  reason  a  new  trial  should  have  been  granted.  The  ver- 
dict was  for  ten  thousand  dollars.  Deceased  was  a  man  fortj 
years  of  age,  in  good  health,  an  experienced  railway  man,  who 
bad  held  higher  positions  in  such  service  in  another  state  than 
he  was  holding  at  the  time  of  the  injury.  He  was  receiving 
only  seventy-five  dollars  per  month  as  brakeman  when  in- 
jured; but  with  capacity  to  fill  higher  positions  in  railway 
service,  this  cannot  be  made  the  measure  of  appellees*  loss^ 
for  if  competent  and  faithful,  it  might  be  reasonably  expeeted 
that  he  would  have  been  promoted  to  higher  servioe  with  in- 
creased compensation. 

One  of  the  plaintiffs  was  unborn  at  the  time  of  the  death  of 
the  father,  and  it  is  contended  that  under  the  statute  this 
child,  to  whom  two  thousand  dollars  was  awarded,  was  not 
entitled  to  recover,  because  not  within  the  meaning  of  the  law 
a  **  surviving  child."  Looking  to  the  purpose  of  the  law,  there 
can  be  no  question  of  the  right  of  such  a  child  to  recover,  and 
so  it  was  bold  under  the  English  act  known  as  Lord  Camp- 
bell's  aot,  and  so  it  ha^  been  held  in  this  state:  iVeliea  v. 
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€hdvetUm  eU.  JTy,  78  Tez.  621;  22  Am.  Bk  Bep.  81;  Jfiiioiirf 
Pae.  Ry  Co.  ▼.  Lehmberg^  76  Tex.  67. 

no  enrori  the  jadgmeDt  will  be  affirmed. 


Kt11>UIVI  —  RbS    Gvrji^DBOLAIlATIONB    1Ca1>I    SUBSBQITBlfT   TO    AOO^ 

r.— DeeUratioiu  mad*  by  an  injared  pas8«ng«r  iiiimi6di»t«ly  altar  an 
Modenti  and  while  he  was  atQl  lying  in  the  phMe  where  he  reoeived  the  in* 
Jury,  are  admissible  aa  a  part  of  the  rm  gettm:  Penmghania  B.  B.  Co.  ▼.  Xfoni^ 
120  Pa.  St.  US;  15  Am.  St  Rep.  701,  and  note;  Ltaheg  t.  Otm  Ave.  eU.  ttff 
Ox,  97  Mo.  105;  10  Am.  St  Rep.  300,  and  note;  note  to  Hinchcl\jt%  r.  Koonia^ 
16  Am.  St  Rep.  407.  See  alao  note  to  InienuUiatuU  eie.  B'p  Ob.  t.  Andermi^ 
€mt«f  p.  007. 

NiaLiosira%  whbi  a  Qusstiov  won  ths  Jubt:  See  Carter  t.  Other  OQ  Cb.* 
S4  8.  a  211;  anie,  815,  and  note.  Where  the  oTidenoe  ia  oonfiioting,  it  ia  for 
^e  jnry  to  determine  the  queatioD  of  the  negligenee  of  the  oompany*  and  the 
eontribntory  negligenee  of  the  person  injured:  Hkikie  t.  Bkhmomd  etc.  JL  A 
Ok,  100  N.  a  472;  26  Am.  St  Rep.  581,  and  noti^ 

NaOLIOKfOB  OADfllltO  DlATH  OV  WaTHMB,  RTOHT  Of  PORHUMODI  OmL» 

lo  Keootol  lOB.  —A  poathnmona  ohild  ia  entitled  to  reoorer  damagea  for 
the  death  of  hia  father,  reanlting  from  injnxiea  inflioted  through  tiie  negligeaoe 
el  a  railroad  oompany,  nnder  a  etatnte  giring  to  the  **  enrriving  children  "  a 
right  to  maintain  an  action  in  anoh  a  caset  Neimm  t.  QaheeUm  ifcu  Btf  Od^ 
78  Tex.  621;  22  Am.  St  Rep.  81»  and  not*. 

RaiLROAM — IwJUBT  TO  BbaxIiiav.  ^  A  railroad  oompaay  ia  anawenbla 
to  any  one  of  ita  aerranta  operating  ita  road  lor  the  negligenoe  ol  one  of  iti 
affioera  or  aerraata  whose  duty  it  ia  to  keep  it  ia  a  reasonably  aafe  condition, 
and  who  culpably  fails  to  do  ao^  or  to  giro  notice  or  warning  thereol:  Kanme 
Cf^  €«&  A  ii  Oo.  T.  JQ^,  41  Kan.  661;  18  Am.  St  Rep.  811,  and  note.  It 
ii  negligence  in  a  railway  company  to  leava  holaa  between  the  mnm  tiec  on 
Ita  tnok  alter  bdag  warned  cl  the  danger,  and  a  car  coupler  in  thdr  emplogr 
who  ia  injured  thereby  without  negligence  en  hit  part  may  reoorcr;  but  II 
the  cTidence  aa  to  hii  eontributoiy  negligence  ia  conflicting^  the  qneation  cl 
aegligenco  ia  one  lor  the  Juiyt  Mimmi  Amu  JTy  da  t.  /mm%  78  Tai.  181| 
9k,  Bcp^  879^  and  notcb 


GONKALLT  V.  LtONB. 

Pt  TbZA%  161.1 

— PkBMnriLLiAsiLiTrorTKmBak — Bmncumni  d  a  Iraot  ara 
not  BioiBwry  partica  to  a  aait  for  a  debt  incurred  by  the  trnatee  In  tiM 
managoment  ol  the  trusti  and  for  which  be  is  perecnally  Uablo. 
Tamn  n  MaaoAOTmi  Buani  aaa  —PaBrMxaaHip.  —  A  tmat^  and  not  a  pari* 
nership^  ia  created  when  a  trnatee  appointed  by  a  court  haa  the  entira 
aontrol  and  sole  manitgement  of  a  mercantile  business^  for  the  benefit  of 
the  beneficiariea  named  in  the  instrument  creating  the  trual^  without  aqy 
right  on  their  part  to  withdraw  their  intereeta. 

i^PaaaoiTAit  LiABiLnrr  or  TRoaraB.  —A  trnatee  who  carriea  on  a 
aaeroantilc  buaineaa  with  the  trnat  assets,  for  the  benefit  ol  the  CMlnlf  gna 
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«F«i^  li  Mpaarfbb  to  thft  ftrotl  «•£««%  001  «l7  to  lh«  «rtMl  «l 
trnrt  MMtB,  but  Abo  with  hk  own  ptiipwtj* 
Ikom  — PsBfloiTAL  LiABiLiTT  ov  Tbostul  —  A  tnuteo  wbo 
morauitao  bmuiMi  wiA  tbo  iTMl  OMoti^  for  tho  bMMftft  of  ftiM 
iruaif  10  pononally  liable  for  goodt  parobaaod  bj  him  ood  ohoxgod  to  Iho 
tnitt  without  first  eBtablishing  the  aooount  M  o  debt  ai^oinflt  tko 
estate,  nor  ore  the  benefioiaiiet  noooBsary  porlieo  to  the  snit 


Acnov  by  Lyons  A  Oa  against  Nathan  Oonnally, 
ally,  to  reoover  for  certain  goods  sold  to  the  firm  of  Connallj 
&  Co.  at  his  request  Defendant  demurred,  on  the  ground  that 
there  was  no  allegation  that  Connally  A  Ca  were  inaolToati 
unable  or  unwilling  to  pay,  that  there  was  a  want  of  prapsr 
parties,  and  that  the  aooonnt  was  barred  by  the  statute  of  lim* 
itations.  The  demurrer  was  oTerruled,  and  judgment  rendered 
for  the  plaintiffs.  On  February  25, 1875,  M.  A.  T.  Connally 
executed  an  instrument  in  writing,  reciting,  in  effeo^  ''that  ia 
oonsideration  of  the  faot  that  my  success  in  business  is  prinsi* 
pally  owing  to  the  efforts  and  assistance  of  my  father,  C.  P.  Con- 
nally, as  well  as  those  of  my  brothers,  Drury  A.  Connelly  and 
Nathan  Connally,  •  •  •  •  and  in  and  for  the  further  oonsidera- 
tion of  the  natural  love  and  affection  I  have  for  and  bear  tn 
my  said  father  and  all  my  brothers,  to  wit^  Drury  A.  ConnaUy, 
Nathan  Connally,  Commodore  P.  Connally,  Jr.,  David  M.  Con- 
nally, Lafayette  T.  Connally,  James  H.  Connklly,  and  Edgar 
Connally,  I  hereby  sell,  transfer,  and  convey  in  absolute  sale^ 
except  the  one  ninth  of  the  amount  of  the  same  which  I  re- 
serve for  myself  and  subgeot  to  my  oontrol,  all  my  rights  titla, 
and  Interest  in  and  to  the  goods,  wares,  and  merchandise 
w:hich  I  now  have  on  hand,  as  well  as  moneys,  notes,  daims^ 
and  accounts  due  me  and  growing  out  of  and  wilj^  my  said 
mercantile  business  carried  on  in  Sulphur  Springs,  together 
with  the  lot  of  land  and  storehoose  erected  thereon,  and  whioh 
I  am  now  occupying  in  my  said  business  [reference  is  hen 
made  to  record-book  for  full  description],  all  of  which  amounts 
to  the  sum  of  $18,455.88,  and  said  property  as  aforesaid,  and 
described  as  aforesaid,  I  now,  in  oonsideration  as  aforesaid, 
turn  over  and  deliver  to  my  said  father,  the  said  C.  P.  Con- 
nally, in  good  faith,  being  wholly  out  of  debt  at  this  time.  I 
do  so,  however,  in  trust,  except  as  hereinafter  set  out,  as  fiok 
lows:  Said  sum  of  $18,455.88  is  now  by  me  divided  into  nine 
equal  shares,  each  share  amounting  to  the  sum  of  $1,495.09; 
the  whole  amount  is  still  to  be  kept  together  and  undivided, 
except  as  hereinafter  provided,  and  my  said  father,  C.  P.  Con- 
»^ly,  is  hereby  appointed  trustee  of  said  fund,  and  is  to 
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tfnne  said  ram  and  its  Inoreaie  in  amoant,  if  any  there  be,  In 
active  and  oonstant  operation  in  the  basiness  heretofore  by 
me  porraedi  to  wit|  merohandicdngy  and  in  hie  own  name,  or 
in  enoh  name  and  style  as  he  may  prefer,  and  is  to  keep  eor* 
rect  aceonntB  of  all  gains  and  losses,  so  that  at  the  end  of  eaoh 
year  he  ean,  by  his  balance-sheet,  correctly  show  how  said 
bosinesa  stands.    The  one-ninth  part  of  the  amount  here  by 
me  iransforred  or  assigned  to  my  said  fiither  is  transferred  to 
hina  in  absolute  and  nnconditional  sale,  together  with  its  in« 
erease.    One-ninth  part  thereof,  with  its  increase,  in  case  the 
said  sum  should  by  his  management  be  increased,  is  reserved 
fsr  myself^  and  he  is  to  turn  over  the  same  to  me  whenever 
I  or  my  assignee  or  legal  representative  shall  demand  of  him 
•0  to  da    The  other  seven  ninths  and  its  increase  shall  go 
to  the  support  and  maintenance  and  eduoationy  or  as  much 
thereof  as  may,  in  my  father's  estimation,  be  necessary  for  that 
purpose,  of  my  brotlMrs,  whose  names  I  have  already  herein 
given*    Any  of  my  grown  brothers,  and  when  they  shall  be- 
eome  grown,  who  wiU  remain  with  my  said  father,  the  said 
tmstee  herein,  and  assist  him  for  reasonable  wages,  such  as 
he  may  contract  to  give  them,  are  to  be  boarded  out  of  said 
ftind,  but  not  otherwise.    When  and  after  each  of  my  seven 
brothers  shall  become  of  twenty-five  years  of  age,  my  said 
trustee  shall  advance  and  pay  over  to  him  his  pro  rata  of  the 
amount  then  on  hand,  and  said  trustee  may  advance  and  pay 
ever  said  pro  raUi  share  to  any  one  when  he  thinks  safe  and  pru- 
dent to  do  so,  even  before  he  arrives  at  the  age  of  twenty^flve 
yean,  and  especially  so  if  he  seem  inclined  to  attend  energetp 
ieelly  to  any  species  of  business,  and  prosper  in  said  business; 
Imt  no  amount  under  this  condition  is  to  be  advanced  before 
ibe  age  of  twenty-five  years  for  uncertain  or  jH-odigal  purposes. 
I  mean,  by  his  pro  rola  above  set  forth,  the  one-seventh  interest 
ef  the  brothers'  interest  or  part  at  the  time  the  advancement 
WAB  made,  and  without  regard  to  the  amount  now  transferred. 
The  advancement  when  so  made  must  be  taken  by  said 
bfother  in  full  payment  of  his  portion,  without  recourse  on 
ttie  main  ftind  for  ftirtber  advancement.    A  final  settlement 
eball  not  be  demanded  nor  had,  nor  shall  any  of  the  benefici- 
ariee  of  the  trust  herein  created  force  by  law  or  equity  a  final 
eeiUement  by  trustee,  till  my  youngest  brother  Edward  shall 
Sirrive  at  the  age  of  twenty«five  years,  or  in  case  of  his  death, 
till  the  period  of  time  when  he  would  be  twenty-five  years  of 
if  alive.    My  father,  the  said  trustee,  shall  not,  under  any 
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oiroQiDStanoeti  be  required  to  give  bond  to  faithfully  carry  out 
the  trost  herein  created.  I  trust  only  to  hie  integrity  to  do  so; 
«nd  I  further  provide  that  said  trustee,  my  father,  the  said 
0.  P.  Connallyi  shall,  for  his  services  in  faithfully  carrying  out 
this  tmst,  and  for  his  services  in  managing  said  mercantile 
businessi  have  and  receive  one  thousand  dollars  per  annum  of 
and  out  of  said  fund  here  conveyed  in  trust  as  above  set  forth. 
Witness  my  hand,''  eto.  The  trial  court  found  that  C.  P.  Con- 
nally  accepted  such  trust,  and  executed  the  same  until  his 
death;  and  that  thereafter,  on  March  24,  1882,  Nathan  Con- 
Daily  was  appointed  trustee  under  said  trust  by  a  coart  of 
oompetont  jurisdiction;  and  that  he  accepted  and  continued 
to  execute  said  trust,  and  to  carry  on  said  mercantile  business 
under  the  name  of  Connally  &  Co.  until  January  20, 1886| 
when  it  was  attached  by  creditors,  including  plaintiffs,  for 
debts  amounting  to  $31,121.39,  while  its  assets  amounted  to 
$20,000,  and  that  on  January  16,  1886,  defendant  withdrew 
the  deposits  of  Connally  &  Co.  from  the  bank,  amounting  to 
$4,286.  That  during  July,  August^  and  Septomber,  1885,  the 
plaintiffs,  Lyons  &  Ca,  sold  and  delivered  to  Connally  A  GOi 
goods  to  the  amount  of  $6,082.14  on  credit,  no  part  of  which 
was  ever  paid.  The  conclusions  of  law  are  sufficiently  stated 
In  the  opinion. 

JB.  B.  PsrKnt,  and  WhitiU  and  Smi^  for  the  appellant 

B.  C  Melsan^  for  the  appellees. 

Gabbbtt,  p.  J.,  Section  B.  Appellant's  first,  second,  and 
eighth  assignments  of  error  raise  the  question  of  parties  as 
presented  by  his  exceptions  to  the  petition,  but  only  oo  the 
ground  that  the  persons  who  were  claimed  to  be  necessary  par* 
ties  were  such  as  beneficiaries  in  a  trust,  and  not  as  partners. 
If  Connally  A  Co.  were  a  partnership,  all  of  the  partners  would 
be  necessary  parties  to  an  action  of  debt  for  the  price  of  the 
goods.  It  is  not  necessary  to  consider  whether  they  woold  be 
in  a  suit  for  the  value  of  the  goods,  if  the  possession  thereof 
was  obtained  by  the  fraudulent  representations  of  the  defiuid- 
ant^  because  the  court  arrived  at  no  conclusion  that  the  goods 
were  fraudulently  obtained.  But  if  Connally  A  Ca  was  a  tnast 
eetato  managed  by  the  defendant  as  trustee,  it  is  clear  thai  the 
beneficiaries  of  the  trust  would  not  be  necessary  parties  to  a 
suit  for  a  debt  incurred  in  the  management  of  the  trust,  if  the 
trustee  should  be  personally  liable  therefor;  and  this  qu4 
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will  h%  coDildwd  mdir  anoUiir  tirignment  rafaing  that  quea- 
tion. 

M^rs  partielpation  in  profits  does  not  oonstitate  partnership, 
although  thoro  abonld  be  a  oontraet  from  whioh  they  were  de- 
rired:  Btuard  y.  OreenviUe  Bank^  67  Tex.  89;  60  Am.  Rep.  70. 
There  waa  no  oontraot  of  partnership  in  this  ease.  The  de- 
fimdant  Nathan  Connally  acted  as  trustee  under  an  appoint- 
ment from  the  court,  and  had  the  entire  control  and  sole 
management  of  the  business.  There  was  no  right  of  control 
whatever  reserved  in  the  instrument  executed  by  M.  A.  T. 
Connally  to  her  father,  C.  P.  Connally,  as  trustee,  either  for 
herself,  or  for  the  beneficiaries  as  such.  A  test  of  partnership 
Is  the  right  of  control  over  the  property  or  profits,  or  to  make 
disposition  thereof:  1  Bates  on  Partnership,  sec.  37.  There 
was  no  right  whatever  in  the  brothers  of  the  grantor,  who  were 
beneficiaries  therein,  either  to  control  or  withdraw  their  several 
interests.  From  the  terms  of  the  instrument  the  business  was 
to  be  oonducted  until  the  youngest  was  twenty-five  years  of  age, 
or  if  he  died  before  that  time,  to  such  a  time  as  he  would  have 
been  twentyfive  if  he  had  Uved.  We  must  also  infer  that 
at  least  some  of  the  beneficiaries  were  minors,  and  it  will  not 
be  ocmtended  that  they  could  be  partners,  although  the  instru- 
ment might  indicate  a  partnership.  The  finding  of  the  court 
is  IbrUier  strengthened  by  the  fiu)t  that  there  is  no  statement 
of  ISaets  brought  up  with  the  rocord,  and  there  may  have  been 
ptoof  of  other  fietcts  to  sustain  his  conclusion  that  Nathan  Con- 
nally was  the  trustee  of  a  trust  estate.  We  think,  however, 
Ihfti  a  pro|)er  oonstruction  of  the  instrument  alone  would  lead 
to  the  same  eonolusion.  Thero  was  no  evidence  to  make  the 
b«nefioiaries  partners  by  holding  out|  but  such  a  partner  would 
not  be  a  necessary  party. 

Appellants  ninth  and  tenth  assignments  of  error  aro  as  fol- 
lows:— 

^  The  court  erred  in  its  oonclusions  of  fact  and  law  in  find- 
ing that  the  estate  of  Connally  A  Co.  was  a  trust  estate,  and 
Nnihan  Connally  was  trustee  of  same,  and  finding  further 
that  goods,  wares,  and  merohandise  mentioned  in  plaintiff's 
petiticMi  wero  sold  and  delivered  to  Connally  A  Co.  by  plaintiflli, 
nnd  then  nndering  judgment  against  defendant  Nathan  Con- 
nnlly  for  the  debt  hero  sued  on, 

^  The  court  erred  in  its  finding  of  law  that  defendant  Na- 
tlmn  Connally  would  be  liable  for  said  debt  personally,  because 
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be  frfled  to  make  a  oontaraot  with  plaintiff  exempting  him  from 
laid  UabiUUea.** 

Aa  we  are  of  the  einxiioii  that  a  trust  estate  wae  ereated  hy 
the  instroment  of  eonyeyaiiee  from  M.  A.  T.  Connallj  to  her 
Aither,  0.  P.  Connally,  it  remains  only  to  oonsider,  under  the 
above  assignments,  whether  or  not  the  tnistee  (the  defendant) 
was  personally  liable  liar  tha  goods  porehased  by  him  lor  the 
tmst  estate  from  plaintiffk 

Trustees  of  a  eorporate  body  with  defined  powers  are  noi 
personally  liable,  and  saeh  has  been  the  recognised  role  in 
this  state  from  the  early  decisions:  TVoynftam  t.  /ocbom,  16 
Tez.  170;  66  Am.  Deo.  163;  Dy^  ▼.  SuUivtm,  18  Tex.  771; 
GfensolM  aoa&g§  ▼.  MtBugh,  89  Tex.  848;  Snyder  ▼.  IFtley,  5» 
Tex.  449.    Boi  whether  or  not  the  trastee  of  a  volantary 
association  or  a  tmst  estate  ia  personally  liaUe  has  not  been 
before  our  sopreme  ooart  in  any  case  that  ve  ean  find.    That 
snob  tmstees  shoold  be  held  personally  liable  is  reasMiablei 
beeawse  they  have  in  their  own  hands  the  means  wherewith  to 
leimburee  themselTes,  and  shoold  not  assame  a  debt  lor  tlie 
benefit  of  an  estate  of  which  they  have  the  sole  managensent 
and  control  withoot  prospect  of  fiinds  for  payment  ttiaieoll 
If  this  principle  needed  to  be  enforced  by  way  of  illustration, 
it  may  be  done  by  the  fact  that  the  defendant,  a  few  days  li^ 
Ibre  the  attachmenti  withdrew  from  the  bank  the  d^wsit  of 
Connally  A  Ca  amounting  to  over  four  thonsand  dollars  in 
cash.    In  Hill  on  Tmstees,  633,  the  doctrine  is  broadly  sUted^ 
that  ^  a  tmstee  who  carries  on  any  trade  with  the  trnst  asset* 
ft>r  the  benefit  of  the  csttnis  que  tnut  will  be  responsible  to  tho 
creditors,  not  only  to  the  extent  of  the  trust  assets,  but  also 
with  the  whole  of  his  own  property,  and  he  may  be  made 
bankrupt  and  proceeded  against  in  the  same  manner  as  any 
other  trader.    And  it  is  immaterial  that  the  trade  is  carried 
eo  by  him  in  consequence  of  an  express  direction  in  the  trust 
instrument;  although  the  trust  property  will  doubtlees  be  pri- 
marily liable  to  the  creditors,  and  will  be  first  applied  so  frr 
as  it  will  go  in  discbarge  of  the  liabilities."    Purchases  by 
trustees,  when  made  in  obedience  to  the  trust,  impose  apon 
them  a  personal  liability;  the  seller  must  look  to  them  fer 
payment,  and  they  must  look  to  the  trust  estate  fiM*  reimburse* 
ment:  Taylor  ▼.  DaWs,  110  U.  8.  330;  Hemii  ▼.  Phelp$,  106 
n.  a  400;  Sanford  y.  Howard,  29  Ala.  684;  68  Am.  Dec  101; 
Nem  T.  NieM,  78  N.  Y.  127;  29  Am.  Rep.  111.    This  doctrine 
Is  also  recognised  in  Mason  v.  Pomeroy,  161  Mass.  164,  and 
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Odd  Fdlaw  Hatt  Amfn  ▼.  MeAUUier,  158  Mass.  292.  The 
Alabama  ease  was  where  a  guardian  was  held  liable.  It  ii 
also  reported  in  68  Am.  Deo.  101,  which  see  for  note  as  to 
ezecntora  and  administrators.  Oar  statute  of  frauds  (Rev. 
8tats.y  art  2484)  has  no  application  to  the  facts  of  this  case, 
and  does  not  affect  the  rule  that  would  hold  the  trustee  per- 
nnally  liable.  Although  the  plaintiffs  knew  that  the  defend- 
ant was  conducting  the  mercantile  business  of  which  he  had 
the  oontrdl  and  management  as  trustee  for  the  benefit  of  the 
persons  mentioned  in  the  conyeyance  from  H.  A.  T.  Connallj 
to  her  fiither  C.  P.  ConnaUy,  and  charged  the  goods  when  sold 
to  Connally  &  Co.,  the  defendant  was  nevertheless  personaUy 
liable  to  the  plaintiffs  for  the  price  of  the  goods,  and  it  was  not 
necessary  first  to  establish  the  account  as  a  debt  against  the 
tmst  estate.  This  rule  is  not  only  in  accordance  with  the 
anthoritiesy  bat  is  a  salutary  rule  in  the  interest  of  common 
Justice.  Since  the  trustee  was  personally  liable,  it  was  not 
necessary  that  the  beneficiaries  should  be  made  parties  to  the 
suit 

The  account  sued  on  was  not  barred  by  limitation  when 
plaintifib'  first  amended  original  petition  was  filed,  so  it  is  ud 
necessary  to  inquire  whether  or  not  the  amended  petition  set 
up  a  new  cause  of  action.  It  appears  from  the  petition  that 
the  account  was  not  due  for  a  time  after  the  date  of  the  items, 
from  which  two  years  would  extend  past  the  filing  of  the 
amended  petition;  so  the  demurrer  setting  up  limitation  was 
properly  overruled  by  the  court 

We  conclude  that  there  was  no  error  in  the  judgment  of  the 
court  below,  and  that  the  same  should  be  affirmed. 


TavBiB'^PasovAL  LEABn.iTT  cm  TausnB.  — A  oontrmot  with  a  tniitee^ 
ftfaMigh  for  Um  benefit  of  the  tmsft  eetate^  impoeee  apou  him  a  personal  lia- 
Ulity  merely,  in  the  abeenoe  of  an  ezpreei  proTision  to  the  contrary;  and  a 
penon  eo  eontracting  with  the  tnutee  eannot  proceed  directly,  in  tiie  first 
iastanoe^  against  tbe  trost  estate:  Note  to  •/oftneow  t.  Lemcaa,  19  Am.  St.  Rep. 
i7,  SS.  Gompare  also  i%Mfl^  T.  ir<faM,  S  Utt  8S0;  14  Am.  Dee.  72|  Jfe^/. 
Aryr.  MeKemk,  S  Port  88;  87  Am.  Dee.  048,  and  note;  Sonford  r,  Ha^ 
mrdf  S9  Ala.  eS4;  S8  Am.  Dee.  101,  and  note. 

In  Bmrie  t.  Cknwrd  Baikwd^  SS  N.  H.  S81«  it  is  decided  that  the  nile^  to 
Ike  eflbel  that  a  necessary  expense  of  the  legal  management  of  a  trust  fnnd, 
wWther  ineorred  hy  the  tmstee  or  €e$Ud  que  iruti,  may  be  eharged  upon  tiie 
land  by  a  prooeeding  ia  eqni^,  ia  i^plioabto  to  tiM  property  of  a  bus* 
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D^BIBB  of  proper^,  when  oxioH  78. 

Kmplotbii,  when  not  aaoworablo  for  aoti  of  oontraetor,  8iL 

when  not  answerablo  for  torto  of  ompl^yoe^  241. 
J&MtomL,  aa  adefenoe  hi  aa  notion  of  troopaoo  te  try  titli^ 
pleaded,  848. 

ao  a  def  enoo  in  o]eotmoal»  aoad  not  bo  pleaded,  848L 

aa  a  defenoe  ia  repleria,  whoa  aood  aot  be  pleaded,  S4i» 

ao  a  defenoe  te  the  ooauMa  oooato  aood  not  be  pleaded,  i48L 

oqnitable,  inpak,  noooooity  of  ploadiag, 848. 

form  of  plea  ol^  840. 

general  denial,  oridenoe  ol^  whoa  admkoiblo  aador,  848, 

kipaia,  noooooHy  of  pleadJni^  848. 

Judgment^  how  to  be  pleaded,  847. 

mei<ger  ol  poroonal  liability  in  deorea  of  loreoloanro^  816u 

of  owner  of  property  to  deny  anthority  of  agent  to  diopooo  of  il^ 

plea  of  former  jndgruent»  when  raffioient^  347. 

plea  of,  moot  be  certain  in  every  partionlar,  847. 
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pte  €(  when  nol  required*  S4S. 
pi— ding  eetopptl  by  oondnoti  848. 
pleading  estoppel  by  demncrer*  ML 
pleading  eeioppel  by  misrepresenUtionei  ttfl 
pleading  former  judgment  as  a  defenee  to  an  aoHos  al  dallv«%  MIL 
pleading  former  jndgmant  at  a  defenee  to  an  notion  of  troTer*  347. 
pleading  former  Judgment  when  the  reoocd  doeo  not  ehow  tho  Imaa  ki^ 

ToWed.  84a 
pleading  of,  special  rules  of  tho  eodo  states  eeneemiagi  S4S. 
pleading  of,  when  required,  844. 
to  disprove  ezistenoe  of  facts  against  one  wfae  has  been  hidiesd  le  W 

Here  them,  2M. 
wairer  of,  by  failure  to  plead,  840,  847. 
BfiDBioii  declarations  in  disparagement  of  titles  SU* 

ftB  geticBt  what  acts  are  parts  of,  907,  035. 
SiaouTioirs.  exemption  booanse  ef  marriage  ol  oiaimaAt  allir  entry  ef  J«4r 
ment  against  him,  229. 

PfeEsmb  between  states^  f raaebise  to  maintain,  statea  any  grant*  Wk 
between  states,  state  regnlatimi  of,  to  what  extent  permitted,  Ml» 
WWwBnnat  relief  fion^  ia  equity,  whan  will  be  granted,  IM. 

Gov  of  income  or  nas  of  property,  when  entitles  dnoee  te  poseessJcB,  Ml. 

HonAVD  An>  Wiy%  conTsyanee  from  eae  te  the  ether,  when  falid  sfafii 
ersditon^  454i 

Im  8Mumnatae«  e^  7381  781 
Isjinioiiov  against  trespassers,  when  proper,  TH* 

irreparable  injvy  snfljaient  to  eapper^  whal  1%  TH* 
bmMKma,  baggan^  liability  o^  for  leea  ol^  SOSL 

iMOBAVOi*  lif Sb  inhaling  gas,  when  regarded  an  prednetag  dealli  bj  Heleai 
and  external  mnans,  328^ 
knowledge  of  the  insurer  lelatliig  te  the  risk,  wken  prseninsii,  7131. 
waiTor  of  eondittona  by  agenti^  4I9L 

CtoMTiieo%  beginning  o^  what  1%  8fiSi 
eommeree  within  a  state,  Gongress  baa  no  power  vwrn^  ML 
eaniei%  ni|[nlalion  e^  by  statssb  M3L 
carriers^  regulation  d,  by  statei^  when  Talid,  337* 
eamen^  states^  to  what  extent  may  fix  ehargea  o^  3B3L 
eoncorrent  authority  of  Congress  and  of  the  statee  erer,  347,  341 
Oongrsssb  failure  of,  to  make  reipilationsb  when  does  net  eente  pever  le 

ataftsa  to  ael^  3501 
Oongrsssb  rsgolation  by,  exelndea  right  of  atatea  te  aet|  347* 
Oengrss%  power  of,  when  exelusiTeb  300. 
eerporations  engaged  in,  state  cannot  diaerlminale  againel  ner  prskibll 

the  doing  ef  bnsinesa  by,  061 
eerporations,  taxea  impoeed  upon,  for  pririlste  ef  doing  bnsJnsai  witUn 

a  states  031. 
daftnittona  of^  33L 
diecMmtnationa  bj  a  state  In  faTcr  el  Its  own  predneli  er  manefsetnre% 

033. 
ssdnsiTe  authority  ol  Cbngrsss  orer,  350l 
Isrries  between  states,  exacting  license  feee  of^  333^ 
ferries  between  statee,  right  of  state  to  grant  franchise  te  ■^^'Tlefa^  333^ 
fsrries  between  states,  taxes  which  may  be  impoeed  upon,  331 
AM.  at.  Knr.,  Vol.  XXVIL-  «0 
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IvnBflTATi  Oommum,  health,  regnUt^oiu  to  leosre  uid  pfotttl^  ML 
Impoiien^  lioeiiie  fees  for  Mlling  Ihoir  goods  oumol  ho  ozaoli  1,  99L 
impotto  and  dotlM  upon,  otateo  may  not  levy,  547. 
ini^oction  Uwo  of  iMm  nmtt  not  oparato  to  azolvdo  ptodaeti  of 

atatea^lMNI. 
Iiiapeotion  Uwb  of  statoa,  when  Tmlid,  MB. 
faistrnmentalitiea  of,  oannot  be  regnlatod  hj  the  afaitei,  SBti 
faitontion  to  tranaport  article  doea  not  entitia  it  to  proftaetioat  MHL 
intozioating  Itqnon,  earrien  oannot  be  prohibited  from  tranapertini^  ii§. 
Intoxioating  liqQOf%  atataa  whetiier  may  fofbid  maanfnotnra  and  nle  el^ 

668. 
Hahility  for  marine  tortiy  atataa  may  impooe^  889. 
ttoanaa  feea  ennnot  be  ezaoted  tor  earrying  oo^  86IL 
ttoenae  fee%  diaorimination  in  faTor  of  prodniti  or  MinnfiBlii  u  ef  n 

Btate^86S. 
license  feea,  ezaetlon  of^  for  fsrriea  plying  between  diftreat  atataa,  BMl 
license  fee%  exaction  of»  for  aelUng  gooda  in  original  padrsgai^  881 
license  fee%  ozaeticn  oif  from  drammon^  688L 
license  fee%  exaotion  of,  from  importera  or  their  aganti^  888^ 
license  fee%  exaotion  of^  from  psraona  engaged  ia»  688L 
lioense  feea  which  atats  may  exacts  881. 
livo-stoch,  state  cannot  exoinde  that  raised  in  other  atataa^  887. 
loaai  regnlationa  by  atate^  what  pemdsaib]%  847* 
national  regnlationa  whieh  atataa  may  not  impoas^  fautmeaa  d^  8181 
aaTigable  ciTcn^  atatm  may  prohibit  the  floating  of  looao  anw*lefi  *fs% 

681. 
naTigation,  state  esanot  grant  oxdnaiTe  rights  el^  848L 
navigation,  atste  regulation  of;  when  prohibited  881b 
now  anbjeeti  o(  88L 
original  packagee^  what  ar%  868L 
.    paaaenger%  taxea  npon,  oannot  be  oxaoted  hy  n  alalia  8I8L 
peddlers,  taxes  npcn  lales  of,  860l 

p-lotfly  ehargss  for,  where  no  aerrieea  ore  tendered  or  paifwrnaj,  881. 
pilots,  rsgnlation  oi^  by  the  atatee,  867. 

police  power,  oxoreiae  of^  will  not  be  permitted  to  ngnlati^  88Ai 
police  power,  extent  of,  684. 

polioe  power  may  exdnde  certdn  articlea  of  oommeres^  881^  88ii 
police  power  may  protect  pnUio  from  impoaitlon  and  fraad,  88ii 
polioe  power  may  rsgnlate  apoed  of  railway  traini^  668. 
property  need  in,  taxation  of,  when  it  paasss  from  state  to  ataH  ML 
property  naed  in,  when  subject  to  state  taxation,  660^  66L 
provisions  in  oonstitatien  of  the  United  States  concerning,  847. 
quarantine  law%  atate  may  enact  and  enforoe,  687. 
regnlationa  of,  national  in  their  character,  statea  cannot  Impcoa,  848 
riTcn,  navigable^  Oongrew  may  control,  858. 
mors,  naTigablSb  improTomont  o^  by  states,  888^ 
rirera^  nsTigable,  tolls  for  use  of^  state  may  cliafge  when,  88ii 
ade  of  produeta  of  state,  discrimination  in  faror  ol^  888. 
aale  of  anbject  of,  while  in  original  package  cannot  be  proronted  by  rig» 

hition  of  a  aUta,  663. 
atats  regulation  of,  instances  of,  which  baTO  been  saataiM^  68L 
atate  regalatioa  of,  whan  proper,  660,  661. 
atate  limitations  upon,  powers  of,  ooneeming,  647,  548L 
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finRMTATi  Ocnnmtoi,  tunttoA  of  dteptag-oBn  raaafog  fnm 

•tete,  661. 
tezM  on  bOIa  of  loding.  66lL 

tuoo  OD  freigbte  oarnod  in  tnnsporiliig  goods  l^oa  oMi  lo  oIrH  9&k 
taxM  on  inatramentalitiM  o^  660l 
tuoo  on  tabjeota  of,  when  rtato  may  impoo«b  6611 
InzM  opon  moneja  vaad  in,  660. 
Uxm  upon  proporty  naod  in,  660L 
tUM  npon  nlM  of  iood%  whon  onfotoenblt^  660L 
tolegr^h  oorpontion%  ■tetnlM  impoting  tezoi  on  gro«  roooipit  ol^  Ifll 
telephone  linei,  state  eannot  grant  exelaeiTO  right  to  eotabliih  nnd  wula 

tain.  649. 
telephono  and  telegraph  oorporatlona  are  instmmentalitiee  of^  6191 
telephone  and  telegraph  oorporation%  atate  regnlatioii  oi,  666L 
telephone  and  telegraph  oorporationi^  tazee  on  hniinew  ni,  666L 
termination  of  right  of  artielee  to  protection  from  atate  regolatloB,  661. 
timee  during  which  anbjeete  of^  are  proteoled  from  etate  regolatloB,  6II. 
tonnage^  dntiee  on,  which  etate  may  not  ezaot^  666^  667* 
teaneportatioa,  etala  regulation  of;  682,  668. 
tranqportatiflii,  atate  regnlation  of  chargee  oi,  668L 
tranaporfeation,  etate  taxea  npon,  658. 
wharfage  fee%  diaeriminntions  in,  what  prohibited,  666. 
wharfiige  feei^  eetimation  of,  aooording  to  tonnage,  668L 
wharfage  feee  whieh  atate  may  ezael^  666. 
llnozMuniio  IjEQVom^  mannfaotare  and  nle  oi;  may  be  proUbitad  hgr  a  alMl^ 

668. 

Jviwiaum  againat  ooontlea  for  a  snm  of  monay  bind  their  eitimn%  19C 
against  mnnieipal  corporations^  when  bind  the  people  of  the  atata^  liH 
againat  mnnidpalitiee  determining  that  property  has  not  been  dedfaatsd 

la  the  pnblio  ns^  196. 
against  mnnicipalitis%  when  binding  npon  the  states  197. 
against  oflSoers  of  a  ooonty  directing  writ  of  mandate  to  isBB%  1911 
against  officers  of  a  county,  when  bind  its  tax-payers,  196^  196. 
against  offioersb  whan  binding  upon  eonntiss  and  other  BMBdeipalltls% 

196. 
by  default^  eondualreBess  of;  148. 
aonceming  change  of  location  of  county  ssal^  196L 
of  dismissal  aia  not  re»  Jmdieaiih  67& 

of  probate  courts^  prssumption  in  faTor  of  Jurisdiction  of;  986L 
taK*payer%  wiien  bound  by  Judgmants  agiUaat  aountieo  and 

JvDloiAL  Sauhi,  deflcienqr  on  resale,  when  recorarabli^  766. 

ramedies  against  pnrehasers  st^  to  enforce  paynwut  of  bid»  786. 

LABOunr,  accomplished  hy  false  pretenses,  288. 

Ijuo^  renewal  of,  is  regarded  as  a  mere  continaaaoe  of  the  original 

the  protection  of  thoee  concerned,  461. 
liUBim  Fus  which  state  may  ezaet  of  those  engaged  la  intsntata  osn* 

meroe^  662. 
lioar  Kom,  right  to  reeorer  thereon  in  actions  at  Uw,  79^ 

If  Auoious  Pnoanoimov,  probable  eaase^  advice  of  counsel  as  avidsnaa  i( 
186. 
probable  oanse^  what  is^  and  when  a  question  for  the  Jury,  186. 
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Ain>  tatTAXi;  Mtion  by  masftar  agaiiwt  one  wIm 

to  leaTe  hli  empIiiTiiMiit^  0S8. 
JMnetion  bctfwtwi  Tm-prinfliiMl  and  MIbw  wiwiat^ 
niks  Mwimii!  bj  aenruit^  Wtti 

tretpMs  of  aerruit  for  wfaidh  masftar  la  not  aaawenbls^  821. 
ICoKTOAOi^  raoaiTar  of  i«nt%  appointaMnt  of^  after  daoraa  af 
7M. 

laoeiTar  af  i«nt%  groonda  for  appoMoMBt  of»  796^  7M. 
laoatTar  of  raiit%  ioaolTaiiQf  and  iaadaqvaflj,  whan  AotaiiiBoiaBi 

lor,  797. 
raoaiTsr  of  ranto^  not  app<^Qtod  after  aadgnmont  in  bankrapteys  79iL 
raoahrer  of  lontei  boI  appointed  aa  againat  fint  moi^gagaa  in 

7oa. 

raoaiTar  of  rantei  proviaioii  in  morfegaga  for  appointe— nt  o^  7ML 
raoaiTar  of  i«nta»  whan  will  ba  appointed,  79^  795ii 
lantei  aasignea  of  mortgagor  in  poaaaaaion  ia  antitlad  te^  799L 
itB,  during  pendancy  of  anit  te  f oradoai^  liow  obteinod,  TML 
ite|  bow  morlgagaa  nay  obtain  right  te^  79S. 
rantei  mortgagaa  haa  no  lagal  nor  aqniteUa  right  to^  79IL 
rante,  mortgagor  in  poataaaion  ia  antitlad  to^  79S. 
iant%  Mortgagor  In  poataaaion  anj  mdgtL  notwithatanding  Am 

gaga,  791b 
NBta,  raoaiTar  ol^  whan  will  ba  ardarad  aft  faatenaa  af  BMrtgpifOi^  IM^ 
right  of  mortgagaa  at  aommon  law  to  r«nt%  79C 
MvMar AL  CaavoBA9H»%  aaaoaamawte  faar»  iiijnnotiott  i^lnil  aniomaH 

oi;461. 
Jvdgmante  againat  offloara  a(  wban  bind  dtiaen%  19d^  198L 
JndgniMite'  agafaut^  whan  bind  taz-payon^  195, 199. 
Jndgmante  against^  whan  bind  tba  atete  or  tha  paopla  Ibaraa^  19M9iL 
ardinanoai^  affiMt  of«  whan  partly  Toid,  4AflL 
acdinanaa%  powar  o(  teanaot^  44ft. 
atraata,  llabUi^  of  railroad  aompany  for  I^Jnriaa  raaaWng  frooi  nflo 

proparly  hid  in,  941. 
atraata,  abatmatioQ  al,  by  oompaay  oonatraowig  xaflroad  traal^  MH 
alt«ata  ol^  may  not  ba  darotad  to  olhar  than  atraat  aaaa,  997. 
MvrvAli  Bonm  Soonnn,  banafioiaria%  ohanga  ii^  nnat  ba  aaada  In 

mannar  apacifiad  in  tha  Vy*lawi^  ftSft. 

Hatioablb  Bmnfl^  bridgaa  and  damt  noroa^  Ofiffaoa  nmy 
064. 

aad  daoa  aaroM^  powar  of  atataa  te  anthaaiii^  9$L 
ImproTomant  o^  by  tha  atataa»  ftSft. 
tolla  f ornaa  ai;  atataa  may  anthoriia  akaiga  af^  whai^  66i» 
Kmoteabli  LiiEBiiianni^  pasal 
afllBot  ol^  617. 


Fakwt  AW)  Omu^infnriaate  minor  aMMtparant^  right  to  laagfn  tea; 
pAnnrBBSHip,  naa  of  firm  aaaate  to  diaoharga  individnal  llabilitia%  980L 
FnuoiAn*  Aim  SvnoMHi^  patiaafb  right  of  aetion  againal^  lor 
whan  not  daatroyad  by  impropar  aondna<^  fttS. 
akill  and  oara  raqnirad  of,  992. 
FlLOfi%  ahargaa  for,  oannot  ba  azaatad  wban  aanriaaa  ara 
nor  tonderad,  607. 
atate  ragnlation  o^  667. 
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PowsE  or  SrATBsi,  ezeroiM  a(  idll  sol  U  perodttod  l»  rtgaliiilt  l»» 


Feucbfal  AE9  AaEm;  aeoeptuiot  •!  Imiflfit  of  i^wl^  Ml  nmdi 

pal  aaiwttrable  for  liabiliUM  retalting  from  it^  6Ml 
Fbobaxe  ComoBt  Jiinsdioii<m  of,  when  attaohei^  $68. 
preiomptiae  is  fmrat  of  Joriadietloii  of^  858. 

QvAEAimra  L4Wi^  ttiitM  may  aoMtaiid  ontoe%  M7« 

KAn*iOA»  OoBfOBAnomi  aeto  of  Mnrantei  for  which  aro  umwmM^  9i|« 
fbt%  liability  for,  resoltSng  from  escape  of  sparks.  067. 

Bbobetbb»  ippointmeiit  of  In  salts  to  foreclose  mortgages^  794-7MI 

Beeti^  BMrtgageeb  whan  aoi  entitled  to.  798»  7Mb 
EMTtgagor  in  poMssiion  may  assign  right  to^  708L 
Eoarivaf  oi^  dafliqg  pmidaney  of  fovedoaare  anit^  79^  7M» 

&AE»EB,  in  ohaiEiBg  penon  with  want  of  ohastity»  741. 
Bncmo  Peeioemawo^  Bintaality  of  remedy  is  eesential  to  sutelE  Nil  Im^ 
171. 
i%hl  at  wliotlitr  swMtlal  to  Tall^ttty  of  cepltaet>  174. 
8i!4Timi  ov  FRAinm,  agreament  to  aooept  draf t|  when  witblEy  iOL 
praniaa  la  aaawer  for  Hm  debt  ol  another,  when  within.  EH. 
written  agreomoiit^  parol  eridenae  to  show  alteration  o^  41* 
BmEBii^  operatieii  ol  railroad  npon»  when  entitlee  abutting  lead  oeeoi  la 
aompensatlon,  402. 

bow  may  be  asllioflaod,  and  sflbolol^  419i 
eafofoeablob  88QL 

.,  «••«..— ^  ooiniBoroa  nuqr  Eot  be  ragolated  by  olateo  hf  mmam  o( 

ol  bOJa  of  lading.  Mai 

of  froji^to  oamad  In  tranaporting  goods  from  stale  la  alate^  04I. 
of  hur^mentalitlea  of  Intestate  oommeroe,  6601 
of  daaping-oars  noed  In  faitarstata  oommaroe,  601« 
of  mbjeots  ol  Interatale  oommaroe.  60a 
TBUOEara  OoBroEAnoEii^  addrasa  ol  message,  failnra  la  dattTv;  Nonlilm 
from  Indefiniteness  or  amUgnity  in,  924. 
attempt  la  deHTor  messagaa  onl  of  basiness  hoars,  9SSL 
harden  ol  prool  Is  Epon  ootporalion  to  ezoase  failare  to  dsllTsr 


damages^  reeorofy  ol  agafairt  for  delay  In  delivering  measage^  f07* 
dalirery  of  message  failnio  oi^  oannot  be  ezoosed  by  insufficient  of 

ployeeob  ML 
daUTory  of  weas^g%  la  holsl  where  addressee  resides,  026i 
deliTory  of  meesaga  la  person  In  whose  care  it  is  addressed,  OSO^ 
deUTory  of  meosago  lo  wife  of  addressee,  026. 
dillgsnoa  0^  whether  a  qnastion  of  law  or  of  faet^  020w 
diUgenoa  which  mnal  azereiae  to  find  addressee  of  meseage^  02IL 
doty  oC  la  seek  addressee  at  his  place  of  residence,  923. 
fcoa'daliTary  limits  msasagso  need  not  ho  deUvered  beyond,  OIL 
froo-dellTOfy  limits,  notioa  of;  to  eastomors,  what  safflciant^  OIL 
faoa  dellToty  limits,  right  o^  to  establish,  924. 

daUrary  o4  la  addreasea  la  part  ol  tha  oontraol  ol 


950  Indsz  to  thb  Nom. 


TfeuoBAra  CospoxATiomi^  boHm  to^  cf 
«bU  with,  917. 
■nnpMtod  menage  stipaUtioii  agBinfl  UaUUty  for  MM-dril¥«7  o( 
TMjfiBiTH  AVD  TxLHPBoira  Oaaro»ATiaw  ara 
•tate  oommeroa^  609i 
■Mi  rogiil«tioii»  what  mitafaaMa^  660L 
tUM  ca  bodiiMs  d^  wfaioh  ititat  may  not  «sao^  SMl 
Vomioi^  datiM«B«  tht  statat  an  forbiddaii  to  imfoa%  ML 

iatiaa  on,  what  ahaifas  tagardad  ai^  S97* 
Von-raaaOM^  liabO^jr  of,  aaanot  ba  joint  whan  tiiaj  aol  aapanlilj,  974 
TnAos-KABSi^  darloaa  adoptad  hy  trada  naioub  whan  not  antfttad  to 

taatioii  an^  690l 
Tbvri.  poraonal  ttOiaity  af  traataa^  ML 

writini^  whothar  aaiantiaJ  to  ocaalioB  of*  661« 

Vwanam^jn  PoBOHAaii^  ▼ondor'a right  toraaofaranaoBtmalanialf  Mi 

agaal^l7L 
▼uTDOS  An  TBHon^  itlial  af  randaa  in  dafralt^  wiMn  will  not  bo 

inaqait7»  164 

WAnBOoran^  bank  ar  maigln  of  stream  maana  low  watar-mailE,  681 
hoondary  of  land  fronting  upon,  praanmption  oonoamiiifr  56L 
haondariaa,  oooTayanaaa  ol  land  fronting  npoo,  ara 

aa  ftt  aa  tha  grantor  ownad«  64  N. 
honndariaa  ol  aity  lota  fronting  apon,  aztond  to  thnadaf 
ahannal  of  atraam,  what  it,  54 
aonToyanoaa  naad  not  mention  tha  aziatanoe  ol^  in  oHav  to  wiij  tifli  ti 

tiiraad  of  atraam,  S7»  64 
iata  below  high-water  mark*  when  paaa  by  a  oonToyaaai^  87« 
Meander  linaa  mnning  alonf^  pnrpoae  and  effisot  a^  64 
need  not  be  named  aa  bonndariea,  64 
poUation  of^  right  of  riparian  owaer  to  raooTor  for,  724 
■horOb  meaning  ol  thia  word  when  naed  to  designate  a  bowidary^ 
of;  defined,  OQL 

o(  worda  qnalifying  the  meaning  of^  04  A 
tiiread  ol  atraam,  what  ia»  64 
tiiraad  ol  atream,  when  deemed  a  boundary,  64 
tide  water%  honndariaa  npon,  indade  ilatBi  64 
waters  ol^  land  mnning  to^  is  deemed  to  extend  to  low- walsr : 
WMABiAaa  I^o,  disoriminationin,  when  prohibited*  664 
proportionate  to  tonnage  ol  Teeaeli^  654 
right  of  oity  to  azaat  and  regalata^  664' 
Wnxa^  tmtts  raanlting  from  prarenting  tha  taatator  tnm  anUqg  s 
464 
inilnana%  preannq^tion  of^  whan  ariaae^  474 
Mnanoi.  what  anflWwent  to  aToid»  474 
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ABATmsm 

J^MUnUIRUI*  «—  TkB   DiAVH  OV  TBB  FLAUfTIfV  WHI&S  TBS  BOMMOMI  fli 

nn  Atmam  mnau  Sbktsd sr  PuBuxunoa  Imtm  tt»  aotte  is  a ■■■• 
f  dtJ  imditioBi  and  ao  prooeediog  oaa  b«  iftkcn  vniil  hii  tzaeator  cv 
ad^kfalnitw  it  loMitatod  m  a  party  pUinfeiff  in  hia  plaM^  and  II  tha 
Miblioalifltt  af  tha  fwifiimrm  ia  aootinaad  at  thouflh  tlia  plMn^if  rnnithitd 
alhr%  tl  it  JBtflwtitl  tt  atalar  joritdiatian  tfrar  tilt  aaitadantfc    MUif 

AOOIDKNT. 
8tt  Bqust,  9k 

IN8URAK0& 
8tt  Imiq AAsa^  15-lflL 

AcnoNa 

OwvoBAnom^  1^  fi  Dmom  akd  OKMomm^  'St  Loai^  %  If  mown 

AOOOUNTS. 
8tt  PjjminflHiP,  0. 

ACCOUNT  STATSDl 
itt  Binu  AVD  BAMsnia^  C 

ACQUIBHCBNGHL 
8tt  BounABm^  flL 

ADJUSTMENT 
itt  IiiainuMO%  ii 

AD1IINI8TRAT0B& 


ADULTERY. 
Tmanaarum,  1%  15|  liABautts  utm  Dif«M%  1,  E 

ADVANCEMENTB. 

8ttOXFT%S. 


ftt  IVDIZ. 

ADVERSB  POSSESSTCnf. 
Pmoi»  ^  A  party  who  elaima  land  by  adTerae  powwitnii  viidfli 
■tel«te  of  limitattona  haa  the  bnrdan  of  proof  to  fix  tba  axtont  of  hii 
J^amagg  »-  T^tmdMmtm.  87Ql 

AFFIDAVmb 
800  Iqioin;  4i  Juooun^  14 


IGXffOT. 

&  Av  Aonv  SATlst  Powm  to  BmjL  thnoMag  madilMo  lor  bb  prlnelptl 
witUa  m  dMlgnatod  taiilofy  ia  praosaied  to  havo  aathority,  when  tba 
vaftnaa  to  aoMfl  a  aaAtoa  baoaaot  of  dof eota  to  ito  work^  to 
Ibalilaaj  bo  mtoiiiJ  oa  trial  a  longv  tlnia  tbaa  ipooilUd  to 
tbo  written  oontraofe  of  aale^  and  tbat  it  AonU  bo  fixed  op  and  ■ode  to 
vorkaatiafaetorily.  ^anRon  t.  AuUnum,  S7« 
%  AwnttMAxoM  ov  Aonrr'o  Uvauthorobd  Am  — >  KraonAsui  iFsnv* 
MXim. «—  Wboio  an  agent  proonrea  tbo  dgnatnre  of  n  third  per> 
oon  to  n  noto  payable  to  bia  prinoipal»  npos  oertain  oondttioii8»  tbo 
prinoipal»  by  aooepting  and  affirming  tbo  note^  takeo  it  oabjeot  to  tbo 
oonditiono  npon  wbiob  it  wai  obtained  by  bia  agents  whether  or  not 
tto  Utter  bad  antbority  to  make  orogree  to  andioonditiona.  WhBderdtk> 
Ut9*  O^  ▼•  itwgJM^  fi38l 
Ik  Fbotoipal  BaH»aiBLi  Obixxviut  vob  Aon  ov  b»  Aobii; 
—  Wboio  it  ofpoan  tbat  the  defendant^  to  n  proeeontion  foi 
tool  libel  for  aeadtog  an  envolopo  with  libelooa  matter  printed 
)berooa  throogb  iho  midl,  employed  tbo  agen<7  tbat  eent  it  with  knowl^ 
idfo  of  ito  niotbod%  and  rofooed  to  vtop  ito  proooedingB  after  bavtof 
tobolioro  it  wao  aending  tbo  Ubolona  matter  to  tbo 

bo  will  bo  rtiponaiblo  for  fto  aoto  of  tbo  agenoy,  AolfT* 
ML 

ioo  BnoKoti  Oovnuon,  9|  OoBroBAiioin»  10;  DnD0»  10;  Kiwrp»t»  % 
Ivsinuxo%  1^  \%  \t^  I9|  MomnFAi.  OoBruusKiin^  %\  Statmi  Vi 

1. 


AMSKDMEMT. 
800  UmammMSL  Awkha«ioi%  fii  PuuDiira^  1 


APFBAU 

«r  Rbi»bd  09  AFTBAt,  wnnr.  ^  Allbo^^ 

It  MMl  oboiw  error  to  the  Judgment  appealed  froi^  yot  bo  doo» 

ieienlly  wbon  tito  oaoe  ahowe  ttiat  n  deoreo  for  tbo  appoinb> 

of  a  reeolTor  of  tbo  rontoand  prcifitoof  oMrtgagod  preadoeo  waanot 

bf  tbo  nBorlgagi^  aa  atoted  to  tbo  rooord  on  oppoaL    Aordto 

mmi  90 Gm^  lov  Smmmk  wan. —When  n  ooori  ban 

Olmdy  gifoa  tootnwtiona  wbiob  otato  tbo  Uw  folly  and  fairly,  it  it  noO 
orror  to  fofnaoto  givootiior  initmotiono  totbe  Muneoflbot.     TV&r  ▼• 

ft  BriDSiroii^  Oommmbit  ov,  Sutflt  Statiko  Lmal  femor  ov  Faoh  n 
•-- Tbo  ofanpto  otatement  bytbooonrtof  tbo  legal  efieet  of  faoteio 

ia  not  a  eomment  on  the  evidenoe.    It  ia  nol^  therefore,  error  f^r 
to  toalmot  tbo  Jnxy  tbat  n  dead  loft  hj  tbo  grmnter  to  a 
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Wli  iewwiMi  It  fhe  gmntM  doei  not  aonttttiili  a  AcBrtrft  fai  Mm 
•I Ml imlMiti4m  M  the  partofilMfrwitMr  toddlvwiBdof  Hit 
psotM  to  MOtpt  Tytsr  ▼•  HaU^  887. 
C  Innoonon  10  Ju&t  must  bb  AasuviD  to  batb  warn  AmMiMiM  to 
dm.  ^  Wlwvt  Bont  of  lli«  teatimoay  it  inoorpontod  in  tt»  *'«Mi^''  tt» 
mynmm  oovrl  ouinot  ftHanM  tliai  initniotioiis  givoii  to  tito  Jwy  ivivB 
#llw  JMOTifaitto  to  tiio Mtte made,  cr wJeolBtod  toodriMd  «Im  Jvji 
«i  ftiM  toetnfy,  il  b  boand  to  Mrame  that  thay  wan  appUaablai    AtaH 

ft  Arbai^  oblt  QvBamm  to  bb  DBTBBimrBD  ov,  whbbb  Squitibu  D» 
IBHIB  Sbt  or  IB  BraoiMBinii  —In  an  aotioa  of  aJaotmaBl^  whara  aqiiit»> 
MadafaaaMaiafaitwpaaadyandatrial  ia  had  by  tha  aoort  without  b  jBry* 
if  BO  azoaptiooa  to  tha  aridaiioa  or  to  tho  apaoial  findiog  of  tha  oaort  aio 
aatad,  asd  bo  daolarationa  ol  Uw  ara  aakad,  giraii,  or  rafnaad,  tha  oolj 
^vaatum  for  tho  aaprema  aoort  to  ronaw  opon  appeal  ii^  whether  the  er- 
Idaoea  Joatlfied  the  finding  and  jndgment.    Okfimm  t.  MeLamghUm,  809l 

ft  PBAonoB— QajBonoBB  to  Pbtriov  nuv  hat  bb  Raisbd  bob  Fibbt 
Tehb  IB  AmLLAsn  Couvt,  —The  qaeatbn  whether  the  petitioB  atotea 
faoti  aaffleiaot  to  aonatitato  a  eania  ol  aotioa»  and  the  qneatioo  whether 
tha  ooort  haa  JBrisdlotion  of  the  aabjeot-niattar  of  the  aetioD,  are  Barer 
waired,  and  may  ha  taken  adrantaga  of  lor  the  flrat  tlma  in  tha  appal* 
lato  ooork    BmUk  r.  Bmmu^  829. 

7.  HBWTBIAI^BBPOBALOf  MonOVB0B»VOrCkXBBIl»BBBDOBArPBAIi|WKBB. 

»- Whara  tha  ''oaaa*  on  appeal  fafla  to  ehow  the  groond  opea  whiah  tha 
trU  jndga  refnaed  a  motion  for  b  now  trial,  tha  aopromo  ooorl  b  boI 
bonndtooonaiderthaappeaL   5lale  t.  HTM^  78& 
laa  BouBBABiBi,  6;  Couvn,  1|  Duuaai^  S;  Btidbbo^  15|  Ibbavb 
S|  Hbw  Tbiali  PZiBAmBa^  8;  Rbbbbbbs}  TBLBaBAm^  ft 

AFPBOPBIATIONft 
Sea  Lb0]8L4tvb%  6^  7t  Statotbi^  ft 

AKRBST. 
Baa  Maihboob  Pbobbootiob,  ft  ft  ft  ft 

assault: 

A«aoBr  w«BOUT  Ibtbbtbo  Habm.  —  In  an  aotioB  for  am  aawoH 
tod  Bpan  plaintift  it  la  not  nooeeeary  to  ahow  an  intent  to  da  him 
Hano^lfooeahildkiekaaaothor  in  a  aohool  after  it  haa  bean  aallad  to 
ard«,  toa  latter  may  raoofor  for  tha  reenlttng  injnria^  tiiooglh  thara  waa 
■ototHttohaimhiflb    Fojftmy  y,  Aijaif^  47> 


t|  OtaroBiKnoB^  7f  BfiBBBOn  9% 
ll  iBBnanoB  Dmniaonb  1»  7|  Tazb%  1*  ft 


ASPHTZIATION. 
iaa  lBflOBA3ro%  1ft  17. 

ASSXGNMSNT. 

\  A— IBMBIIT  OF  RWW  TO  OOMPLAni  OT  FbAOO  IB  IBSOC 

-Olaa  who  ia  not  a  oroditor  ol  an  inadlTant  aft  ftha  ttow  that 


f54  Ihdbz; 

iM&r  notlTW  bit  dtorM  of  ditehaift  ia  iamArtrnts^  mmmt^  hf 
quenily  parohMfaig  oreditonT  eUims  aifeoted  by  nsb  d0on%  moqutan  aaj 
ligbt  to  atteok  it  for  fnuid»  m  tbe  right  of  oreditoro  to  aot 
oroo  for  fraud  is  not  mbjoot  to  tnuufor»  oiUior  bj  diroot 
M  on  inoidont  to  tho  aasigamoat  of  olaiiiu  aflbotod  bj  it.  gnatorw  r.  Dt^ 
lOL 
•»  Aasioirin]iTOvB»RrToOown.AnrovFRAiiPoonimittod«itli» 
ia  oontrary  to  pablio  poli^  and  Toid.    Samborm  t«  Do$f  lOU 

800  Bnxa  or  Lasoioi  Oim^  S|  PABninanr^  1^  H 

ASSOGIATIOiraL 
iat  BuBnaiAL 


ASSUMPSIT. 

Wtau— Dinn  — AonsEWDiT  to  MAra^PAnnrr  an  Okna^— ' 
a  ton  ramoToa  from  hit  own  home  to  that  of  hia  iathar.  «ad«  tm 
agrMmont  botwoan  them  that  the  father  will  deviM  tomeli  aoA  Us 
plaoe  if  the  son  will  attend  to  and  take  eare  of  hia  for  lifs^  and  tiie 
performs  his  part  of  the  oontract,  while  the  father  fails  to  perform 
of  his  subsequent  insanity,  the  son  Ib  entitled  to  reoorw  for  Us 
from  his  father^s  adminiBtiator  npon  a  qmatUmm  mtnriL    Hwimmr.  Aii* 

See  VsNDOB  ahd  PntOHAao^  ftp 

ATTAOHMENT. 
•se  Banu  avd  Bavxino,  4;  Fbaopvlxht  OomrBravcm^  1^  Bmman^ 

ATTORNBT  AND  CLIENT. 

I.  AvTHOBirT  ov  Atiobmbt»  Pastt  IbioprBD  10  Dunr,  WKiB. --- WhoraaK 
attorney  prepares  a  oonfession  of  judgment  Tolnntariiy  nwda  to  a  orsdi- 
tor,  signing  himself  as  attorney  for  plaintiff  advisss  the  fiUng  of  th* 
traaaoript  of  snob  Jndgmsnt|  and  afterwards  satisliss  the  fadgmenft  on 
the  reoordy  signing  himself  as  attorn^  for  tim  Jadgnmnt  enditot^  as  to 
an  innooeat  pnrohsssr  for  Talns^  who  parted  with  Us  watantj  m  tha  td$k 
that  sooh  satisfastioa  was  ▼alid»  the  JndgflMttt  oreditor  olaimiaC  tto  bs». 
ofit  of  the  Judgment  will  bo  estopped  from  dsayli^  that  tta  attotnoy 
bad  authority  to  not  for  Urn.  Whilo  am  attorn^  baa  ao  i^t^  as  ba- 
tween  the  putlosi  to  enter  aatblMlion  of  a  Jadgmsat  wilhsal  tim 
reoeipt  of  the  moaoy  dao  oa  il^  yat  whero  tto  ifg^of  Mid 
fnterrens^  a  suboeqnoat  parobsssr  lor  TafaM  of  tto  load  aOMsd  bj 
Judgment  wiU  bo  proteotsd.  Tea  timai^  II  bo  aHmwaidsamdato 
pear  that  tlm  itiafaotioa  was  iaipropsri|y  satwidi     Wkmkr  n 

9L  OosrnDBiniAii 

TBHDBD  10  TtOBD 

to  praro  ooBuaanioatioas  ssado  to  Urn 

if  the  porooa  maUng  tham  dalm  the  privilic%  bat  tiii  fsiffl^p 
aot  oztead  to  tUrd  psrsoaa  iHm  wws  pfussatata 
attorney  and  eUsnl^  aad  sueh  third  psrseao  are 
ean  testify  to  sueb  oomnmnieationa     T^imr  r.  MaOt  W* 
E  Wmnnsaa.— AvArroRvaTATLAWiBACoiCFanaTW] 

nus  HIS  Ouan  DaLnmaaD  ▲  OoaTarajroa  to  hia  ta  ba  ialiiaoi  ^ 
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ttie  ipraniM  iheraiB.    When  the  elient  oommiwioaad  llie  sttonify  to  d«- 
firer  the  deed,  b«  iiMemrilj  waiTed  all  objeotioiu  to  proof  of  that  faol 
heiiig  ommIo  by  tho  toottmony  of  tbo  attorney.    Bo89etm  r.  Meam,  §78. 
OoflTBiivT,  S;  DsBMb  11;  Fbavduumt  OovTBTAaoH^  S|  Luii»miMii% 
8|  UMMOQum  FaouaoTum,  6|  Haw  Tbui%  fib 

BANKS  iJTD  BANKINa 

!•  BAns  AV9  Defosrob%  RaLATuwaBxwxBH— PAnantof  Ghsoobi.— A 
hanky  in  reoeiTing  oidinaxy  depodti^  beoomoi  the  debtor  ol  the  depoeitw; 
«id  Hi  implied  oontrael  with  him  b  to  diaofaargo  thia  iadebtediiim  hj 
honoring  aneh  oheoka  aa  he  may  draw  npoa  ii^  and  it  ia  not  entitled  to 
debit  liie  aooonnt  with  any  paymenta  ezeept  aneh  aa  are  ommIo  fay  Ui 
order  or  direetion.    Jamim  t.  LomtUm  He  BaiJt,  8& 

ti  PATimnr  or  Fonou)  CHSOKa  by  a  bank  ia  made  at  ita  peril,  and  it  la  Ml 
jnatiiled  In  efaarging  them  againat  the  depoettor'a  aoooonti  nnleai  aona 
'negligent  aol  of  hia  in  aome  way  oootribated  to  indnoe  aoc^  payment  ift 
the  firat  inatanoe^  or  nnleei,  by  hia  aobeeqnentoondaot  in  relation  to  tho 
mattert  be  ia  equitably  eatopped  to  deny  the  oorreotnen  ol  aneh  pay* 
ment    Janin  ▼.  LoneUm  ete.  Bank,  82. 

SL  pATMBirr  or  Fobosd  Chbok — Esioppbl  AOAnrsr  Dnonrcn.— Li  ok 
aetion  by  a  depoeitor  to  reoorer  the  amount  paid  by  a  bank  on  a  forged 
oheok,  an  eetoppel  againat  the  depoeitor  to  deny  hia  dgnatiire  doea  not 
ariae  until  there  ia  some  eridenoe  of  hia  negligence^  or  ol  other  f  aeta  npoa 
which  it  may  be  predioated.  It  oannot  be  based  upon  mere  oonjeotar% 
even  if  a  proper  foandatloa  ia  laid  tor  it  in  other  reepeotat  Jamim  t. 
Lmidomeie,  Bank,  88. 

C  PATMUff  ov  FtonoiD  OlEKK.  — Nmuobhci  of  IliPoenoB,  oonaiating  in 
hia  delay  in  dieoorering  and  giving  notioe  to  the  bank  that  a  oheek  paid 
by  it  ia  a  forgery,  wUl  not  proTent  hie  reoorery  againat  the  bank»  when 
it  cannot  poeaibly  have  been  prejndioed  by  each  delays  or  prevented  from 
taking  atep%  by  the  arreat  of  the  forger,  or  1^  an  attaohment  ol  hia 
property,  or  other  form  of  prooeeding,  to  oompel  reotitntioe.  Jamim  fw 
Ltmdomeie,  Bank,  92. 

§k  PATicKirr  OF  FoBoxD  Chick— NnuaBHoa  of  DBPoanroft — Bubdiv  ov 
Peoof.  — In  an  action  by  a  depoeitor  againat  a  bank  to  reeover  the 
amonntpaid  byit  oaa  forged  oheek,  thebnrden  of  proof  fainpes  the  bank 
to  rhow  that  it  anatained  damage  or  injury  bj  the  nogligenoe  of  the  de> 
pooitor,  and  thio  it  la  reqnired  to  ahow  by  evidenoe  having  aome  raai* 
aonable  tendeney  to  eotabUab  aneh  fact.    Jamim  v.  Londoa  tie,  Bamis,  82. 

iw  Aoooinrr  Statsd  aitbb  Patmxmt  of  Foboid  Osiok— Niouonicn  m 
Diromoft—  ByiDmcn.  —  Where  a  bank  balanoea  n  depoaitor'a  paaa* 
hook  oentaining  a  debit  againat  him  for  a  payment  auide  en  a  forged 
eheek,  and  retoma  the  book  to  him  at  the  aame  tim%  thia  oonatitntea  n 
atatement  of  hia  aoconnt^  making  it  hia  duty  to  eTamine  it  within  a 
leaaonable  time^  and  to  retnm  it  to  the  bank,  without  nnraaaonafale  da- 
lay,  with  notioe  of  hia  objeotione  to  It;  and  nnleai  aneh  objeotion  la 
made  within  a  reaaonable  time,  it  beeomee  an  aooonnt  etated,  eaating 
tta  bnrden  of  proof  on  the  depoeitor  to  ahow  that  the  oheek  with  whieh 
he  ie  debited  it  a  forgery,  and  if  it  ii  reaoonably  probable  that  the  bank 
hae  been  prejudiced  by  hie  nnreaoooable  aoqniesoence  in  the  aooonnt  aa 
thns  itated,  he  will  aot  be  permitted  to  open  it  by  proof  of  its  inoor- 
loiftnege.    Jamim  v.  London  etc.  Bamk^  $3U 
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MOM  of  prior  iiogligTOM  by  a  deporitor,  Indiioiiqi  Hm  pajfM  imI  of  A  fctyj 
dwok  Iqr »  bonk,  il  io  aol  cntitiod  to  dMt  llw  aaonil  ttiocoof  i^riMl  Ui 
■ooowit^  wtiliM  Iqr  NMon  of  Ids  «obMq«enl  ■ligligwiini  tto  kadt  tei 
omitted  to  Ukm  proooodiugi  whtoh  it  «lh«wiM  «o«]d  m  woold  Imm 
tdi«D  to  iadMnaify  itMlf  fiom  loss.    Jamin  t.  £oikIm  offlL  MmJ^  8IL 

JIBNSFIOIABIB& 
8m  namm,  l-ti  Qan,  9^  Tbdm%  10-1%  14^  U^lTi  Wiu%  1. 

BENBFICIAL  A8S00IATI0N& 

L  Lm  IiisimAvoB— Bmnr  Soanrr— Ihriatios  Kwiior  lo  Hai- 
BiBSHiP  Am  Burmr  Faiwiuaw^  ^  Whert  it  appaan  from  tha  oonatits* 
tioo  and  by*lawa  of  a  aoorat  order  or  benefit  eooiety  whioh  laenrM  the 
life  of  Iti  ttomban  that  tnitiatioo  ia  indispenaabla  ta  mambenhip^  and 
that  it  ia  oolj  npoa  tha  death  of  a  member  tiiat  hia  benefioiaryia  entitled 
te  reoeire  hia  inMraaoo^  the  faoti  that  a  pereon'a  i^pUeatlDn  for  memhw 
•hip  hM  been  aoeepted^  and  liia  "propoeitiaii  Im"  paid,  will  not  entitle 
Ilia  benefloiaiy  to  moj  IninranM  in  the  oTent  of  lue  death  before  ho  hM 
'been  initiated  m  a  member  of  the  aooie^.    Jfafjfcia  t.  giyiMie  Lodgi^ 

•>  BnMJonMr  at  Bnmm.  —  Whera  a  member  of  a  benefit  aoeoeiatiea  It 
entitled  to  and  hM  been  paid  weeUy  boaefite  at  n  rate  fisnd  by  its 
oiiarter,  it  oannot^  hf  •nbeeqaent  amendment  to  iti  by-law%  redoM 
the  amoont  of  benefite  to  iriiieh  hell  entitled  nnderanehoharter.  Aedber 
T.  BerUm  BmL  SoMm.  8Si. 

81  Obavob  0f  BnoiauBT.  —  The  feet  that  one  to  whom  a  eertifleate  ef 
Mombeiehip  leeaed.  In  whioh  hb  danghter  wm  named  m  a  benefldary, 
onbeeqnontly  married,  and  after  hie  marriago  inaerted  Id  the  eertifleate 
tha  name  of  hie  wife  m  one  of  the  benefioiariei^  both  ho  and  hie  wife  in- 
tending and  beHering  that  hie  doing  m  entitled  her  ta  be  ranked  m  a 
benefioiaty,  doM  not  have  tlio  eflfoet  of  giving  liie  wife  a^y  intareet  In 
«ho oertifieatib  wboB  it  wm  iaaaed  aabjeot  to  the  Iqr-lawaol  theorder, 
whioh  roipured  a^y  ohange  of  beaefieiariM  to  be  entered  in  the  relief •fnnd 
osrtifioateb  or  that  endh  oertlflMte  be  aarrendered  and  a  now  eertifieate 
iHaad»  payabla  to  endh  penon  m  the  member  might  direot  Tbia  ia  nM 
n  OOM  where  oqvily  oan  intrnfMo  to  iwna^y  n  dofeotiTo  oaoMHon  of  a 

> 

Bnmr  sooooRnDBi 


BBQUBSI& 
8MDsraiEib8i 


BniS  AND  KOTBB. 

8m  VaOOflABLB  Im 
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BiLUi  or  LABnra. 

'^Snnmm  nt  TiAmmr.  — AUII  «l  kbdlagliafMiin^- 
flolklKb  inilmM^  ^jaMiiiag  «m  pfofw^  dflMibMi  «Im^ 
dflliv«7  of  «iM  bai»  wiMi  M  SNigMnft  liidflndl  tti^^ 

defoating  tlit  ■iUer't  riffikt  of  rtonNB*  ^  iiwi<H  though  the  goods  ar« 
•otuftlly  in  tniutt  at  tbo  tfao  of  tboMWgnmoni     ifbtonn'  Poe.  iTV  Cbw 

&  Amonavx  ao  FUMia— 8>»PV4«a  n  TBAMROk— Iho  tnnafor  of  a 
biU  of  ladiQg»  bj  vaj  of  pkdgo  or  Of  oolktffil  ■ooaritj  lor  a  loao,  thoagh 
it  may  not  aboolatolj  do^al  tbo  ooUor^o  fight  of  atoppago  la  irmtsUu,  pio- 
Toata  him  horn  aioorting  that  right  aa  igalmt  tha  tranoforofl^  until  ha 
haadiaohaigod  tbodoUaooBiod  i^thateaailM;  Mhtami  Fa€,  Jtp  Ook 
▼.  HtidMktimtf,  ML 

IL  Ommmjkh  ahu  Dvnio&TB— Aaanamn— flvonsMn  n  TEAimnK.— 
Two  billa  of  ladings  ono  narkod  *«onginal*aBd  tha  other  "dapUoaH" 
ioraod  by  a  laalvaj  oompaaj  te  tho  oamo  goocU^  aia  of  equal  Talaa^  and 
tho  tranofar  by  indotnanont  of  tho  ono  narkod  ^^dnplioato"  by  tbo 
ooaaigBO%  who  holda  tha  legal  title,  to  a  foaa  JUe  a«ignoo  for  Tolno  aa 
ooUatand  aeoarity,  tranaf era  tho  titlo  to  tho  goodip  and  dofoata  tho  ael> 
lor'e  right  of  etoppagoialraaiita.    MiaBomri  Paio,  Bfy  (h,  ▼,  BMukMmw^ 

BOARDER. 
See  iMVKnnai^l. 

BOARDINCkHOUSBa. 
800  lMax«ra%  It  % 

BONA  FIDB  FUROHASBRa 
av»  Qumn^  1}  Dwron  mm^  Chunniost  U0%  9i  Mm^ 


BONOa 
800  ImaroATHW  Dmmion^  1»  6-7*  ISt  Tkvn%  % 

BOUNDARIESL 

|»  Whhi  LaonB  w  Mjumiv  or  td  Rimk  —  Ooa v^yaaoo  hi 

knda  are  deeoribed  ao  nnning  to  low*water  mark  en  tbo  woetorly  eida 
of  F.  RiTOTt  and  thence  northerly  aloog  low-water  mark  on  tho  wool 
ride  of  F.  River,  ao  ostabliahed  by  a  oertain  dam,  to  a  town  line^  oto., 
dooB  not  inolndo  tho  lead  betweon  low-water  mark  and  tho  thread  of 
tho  stroam.  Nor  10  thia  eonatruotion  of  tho  deed  rendered  inapplioablo 
by  tbo  fnrtbor  foot  that  tho  grantor,  being  tha  owner  of  a  dam,  reearTod 
tba  right  of  tho  flowage.    AUem  t.  WAet^  61. 

%    BovnDtABT  BT  PAROL  AORBDIWIT  —  FaOIO  CoimnOIT  VO  BOTABURL  — 

Whore  tho  qneetion  before  tho  jary  ao  to  tho  location  of  a  boundary  Una 
teating  in  parol  agreement  botween  tho  partiee  dependi  npoa  roforonoo 
to  oaUa  in  deode  admitted  in  oridenoe^  the  Jury  are  properly  permitted 
to  look  to  tho  deodi  and  onrronnding  oironmetanoea  to  aaoertain  tha 
bonndariea  of  the  land  conveyed.  LetomU  r,  ToudomBf  870. 
a  BoirviiABT  BT  Parol  Aobbbmbnt —  EsTABLisHUitt.  -— It  io  not  noooeaary 
la  tho  Talidity  of  a  bouudary  between  adjoining  ownon^  reeting  in  parol 


958  Itokx. 

whidi  aa  «>toppel  may  springi    If  Um  agraenMit » 
■Itnott  tee  from  faeli  tlmt  woold  Mitliormi  a  oovl  of 
■oidtb  il  moot  otond,  oltfaoo^  tbo  portioo  moj  havo 
Ihoir  boliof  that  tho  lino  ogroed  opoo  opprozimotoo  to  tlio 
io  oftenrardo  foaod  to  oxiok    Leeomi$  t.  Temdomm,  87€l 

i>  fiovirDARTBTPABOL  Aommmr— drATonovFEauM.— 
moot  botwoen  adjoioiog  ownon  attabliahing  a  boondity  Ifao 
thoir  Undo  io  not  prahibitod  bgr  tho  otatato  of  firo«d%  mk 
moaning  of  otatntoo  r^gnlating  tbo  miwnor  of  ooBYOfiDf  tool 
OMile  ▼•  Tcmdotmet  870l 

$,  IBouwDAXT  BT  Pabol  A0B— iuuit— BumuTO  KillOl 
— Amarriodwoman  wbo  §■  a  party  to  a  parol 
boondavy  lino  botwoon  adjoiiiiag  ofwaon  Io  ootoppod  to  doBjr  ilo 
OBOO  ao  ailboting  hor  ooporato  proportj*    Xooomlf  t.  Tmkhmit  STQl 

4  BouvDAKT  BT  PABmi  AgmiMiHT — Habmlim  Sbbob. — Whiiotbojwf; 
npoQ  Miffioient  oridonoi^  find  tho  looatfam  of  a  boondaiy  tiao 
parol  agreement  botwoon  tbo  partfao,  hamdeoi  aad  abotnM< 
admitting  or  rejootiag  orldonoo^  or  ia  tbo  obargo  ao  to  tbo  looalily  ol 
boondary  lino  botwooa  tfaoa^  aro  aot  groaado  for  rofwooL 
fWrfooQg,  870. 
8oo  HoMBRSABb  h  lMiwmum§^  1|  Ibbwatumi  Uaaaat^  7* 


'*}A  ^ 


ACdbvoii  or  BaoKBBi^wboB  ooUatoral  ■nwrlllM  no  pal  «p  aoa 
and  an  aoooont  booomoo  oaffioioatly  rodaood  to  joopordiio  i^  to 
tioo  and  ooU  tho  ooUatofoIo  before  proeeodliw  ogainat  thoir 
tlM  amoont  doo  from  him,  Io  of  no  offset  when  tlio  otocko  of  tlio 
tcMoor  boTO  booa  oold  at  hie  nq^am^  aad  tho  broker  io  sot 
thing  for  him  apoa  a  nmrgin.    Henoo  a  brokor  any 
ootiontetbo  bahmoo dno him,  withoot  tot loalloiot oa tha 


BOBDrar  of:  fboof. 

loo  AvrBBiB  FonBBBoiri  Babks  abb  Babbzho^  8^  Si  Bbbbo^  f|  Irpab«% 

IBBABB  PSBflOBi^   1-4|   LDBE^  6|  NBQOnABLB 

MABO^  t^  1%  19|  Wnuu^  L 

BUBOLABT. 

L  BfiBBHOB  SvmoBiiT  TO  Juarmr  Jubt  ib  iBiBBania 

PBOOBOunoB  lOB.  —  WhoTO^  opoa  tho  trial  for  tlm  barghay 
oony  of  a  oaddio  from  a  otaUo^  tlm  orideaoo  oiiowo  timt  tho  oaddia 
hang  in  iti  aoaal  plaoe  on  Snnday,  aad  wao  aot  mimiid  aatil  tha 
ing  Wodnoeday»  that  tho  doon  of  tho  otablo  were  jatoatioaetly 
feateoed  for  the  porpoeo  of  hooping  in  tho  otoblo  iooM  maree  aad 
that  would  bare  eooaped  therefrom  if  the  door  had  boea  loft 
ittiat  it  wae  not  known  tiiat  tho  dooro  wore  loft  open, 
oailloient  to  warrant  the  Jnry  ia  iaferriag  tho  iMt  of  broaUag  tha 
by  the  thiot    Staie  r.  Warfard^  822. 

t.  PaxauiiPTioii  or  Ovilt  raoM  Rbobnt  PoononoB  ov  Siolbb 
The  preenmptton  of  gnilt  arieing  from  tbo  rooea* 


Indsx.  959 


prupertj  ii  appHed  in  oatet  of  Imrglarj  aaA  laroray  m  w<dl  m  to  oatet  el 
kuroeny.  Bat  raeh  pofwation  mnst^  in  order  to  niM  tho  prwamptloii  ol 
goiltb  bo  aa  ozctmiTO  poaaoadon;  and  whorob  ao  tha  trial  of  two  paraeaa 
lor  bori^aiyand  laroany*  tha  aridanoa  ahowa  tiwt  tha  Joint  poaaaaiion  of 
tha  atolaa  proporty  did  not  oommanoo  natQ  flva  ar  aiz  waaka  altar  tha 
broany,  anoh  Joint  poaaaation  ia  tooremota  to  oraata  a  praaunptioa  tfaail 
aMiar  of  tha  dalandaata  is  gmlty  of  tbo  hwglaty.    8m$^.  Wmtfat4, 

BT-LAWa 


OALL& 
8aa  BcNnniABii%& 

OARRnEEUl 

— Ditnoi— 8T0PPA0B  ni  Tkawwr,— Haw  daWtaiy  at 
fooda  by  a  oooibmb  aanier  ia  azonaad  whao  tlia  aoBaigBar  aiwejaaa  hia 
iWbt  af  atonaga  la  UxmtUm^  bat  aadh  right  uut  ba  pBHimi  by  tba 
aanaignor  bafora  it  oaa  ba  inrokad  by  tba  aarriar  aa  a  dalaMa  far  failMa 
la dalivar*    MktomHPmc  JTy  C7o.  ▼.  AftfenMaiar,  SSL 

8aa  lUn,BOAnai  12,  U;  IIL 

0IBTIFI0ATB8. 

Sf  BnOUTOM  iMB  iBMiawiiniii^  I,  Sk 
Puxuo  Lavm. 

OHABITIIBL 
8aa  Tkrai%  ISi 

CnABTKRflb 


QEATIKL  MOBTOAGBL 
IkunMJLnT  GoHTsrAvcnn^  ti 


0H1EGK& 
fm  Bavkb  AiTD  BAmaaOk  1-f • 

GLOUD  ON  TITLIL 
10  Qonv  Tbu  b  ▲  Pmons  PaoonDiiro  jaimr  AMrampAL  Oo»» 
nnunoai  to  dotormiaa  ita  elaim  that  it  holda  tha  lagal  tilla  to  land  ba 
tnut  far  tba  paopla  of  tha  atata^  and  that  tha  aaaa  baa  baan  dadiaatad 
la  tba  wa  of  tbo  pablio.    Paopis  ▼.  JSToOnlof^  ISl 

OODIOILa 
8aa  WnxiL  Sl 

COLLATERAL  ATTACK. 

Ooinai^  4|  BnoonoH,  0,  7;  Exaouroiia  ahd  AmmninuiDBi^  S-ltr 

Jvarwa  ov  tbb  PbacHi  L 


4M0  Ihdbz* 

OOIXATERAL  SBUURlTf. 
Mm  Bau  om  Ladoto^  %  S;  Bbokchi 

COLLUSION. 
8m  JinMunm^  IL 

OOMMISSIONS. 
8m  VSMDOft  AVD  PvBcoisn^  L 

OOMMON  OABBIBBa 

SmOa&uxml 

COMMUNIXY  PBOPBBXY. 
8m  Homestsao^  S^X 

OOMPENSATIOH. 
iMfliBB«Ai%  ]«9i  IiumianxNi^^  HifrTna^A 

OOMPLAnm 
8MOoBmMf^il 

ooMPosmoir. 

8m  Bmo*  An»  OB■MMi^  4  i^ 

OOMPBOMISI. 
8m  OoicTBi4n%  i» 

OONDOKATIOir. 

8m  IfimiifAOl  AK9  DlTOM^  1^  % 

CONFLICT  OF  LAWa 
8m  TiMiora^  It  9|  Marbiaob  avd  Dnroso^  8| 

CON^DNRATKHf. 

8m  ConmiiOB^  8-8|  Dm«^  t»  2;  Oir%  9$  N: 

Fabtnbuxip,  & 

oomrmuTioNAL  L4W« 

8m    CMMHWTIOJli     IbEMATIOV    DlVrRIOfli|     LMraAMOm     1IVB10I»4& 

CoBff«u«ioa%  Ki;  SsATonss  Taxm^  1^  & 
CONSTITUTIONS. 

A  ■toto  •tatiito  wiiioh  MUhoriMC  Um  pUoiiig  «f 

tein  hofpitalt  or  Mylnmi  within  tht  •tato  bgr  tfadr 

feUtiT6a»  or  frieadii  or,  if  paspen,  Vy  ^^  oywMOU  of  tbo  poor, 

MrtifioatM  of  thoir  inaaaity,  mado  by  two  praotMng  plijridaao 

■tanding,  and  which  providM  that  when  plaood  ia  raoh  iMopHali 

Inms  they  may  be  Uwfally  received  and  dttaiaed  ttMrmi  vitil  di»* 

oharged  in  one  of  the  modes  provided  in  the  etatata^  where  esoh  ttat«%« 

proWdee  no  nuide  whereof  the  pereon  oonflneJ  ens  aiTaA  MsMlf,  m  «t 
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il|^  in  Ut  •mi  MiaU^  b  Toid»  being  In  eonfliot  w!t1i  the  provision  of 
ttM  fowfeeeath  amendiiMiit  «f  the  ecmatitotioii  of  the  Qnited  States  that 
■•  atttle  ahaU  deprive  any  penoii  of  lile^  liberty,  or  property  without  doe 
yoBf  ef  law.  **  Dae  proce«  of  law  *  means  at  least  some  legal  prooe* 
dnre  la  whioh  the  penon  prooeeded  against,  if  he  is  to  be  concluded 
thenlqf,  ihall  bavn  a&  opportanity  to  defend  himself,  and  sach  statute 
doee  Bfli  provide  lor  soeh  a  prooednre.  And  a  person  held  under  the 
provUone  of  neh  etalnte  it  entiUed  to  a  dieoharge  upon  habea$  eorptu* 
Doifk,  PdUioner.  769. 
%  Dob  Pbooiss  of  Law.  — A  land-owner  it  not  deprived  of  Ms  proper^ 
witfaoot  dne  prooeee  of  law,  when  he  is  allowed  a  hearing  at  any  time 
bofof  the  liea  ol  an  ■wssoment  thereon  becomes  final.   Intt  Madtara  lrr» 

8m  OoKfottAnmn,  7|  CkMnm^  St  iMratnATM  Ooiataumi  Lmvlatub^  1- 
S^  7;  JdmnosFAL  CkMttOKaTio«%  10^  11;  SzaxuTfli^  7|  Taxm^  1,  % 


CONTBliFT. 

1»  Sn^OBnmiAinni— Habiab  GoBFUi^— A  party  oited  for  contempt  in 
oompdling  and  indnoing  wltneesee  to  absent  themsdves  from  the  court 
■ad  to  disobey  a  aabposna  io  thereby  charged  with  a  statutory  crime,  in 
additioa  to  a  oontempt  of  ooort^  and  oannot  be  eompelled  as  a  witneoi 
to  prove  the  contempt^  and  thus  criminate  himself  as  to  the  other  crimeu 
If  oommitted  for  oontempt  in  refusing  to  thus  testify,  he  is  entitled  to  hie 
dioeharge  on  habeas  eorpma.  In  re  NkkeH,  815. 

%  JmoBDionoai— Obdbb  to  Show  Caubi  nr  Psbsoit  —  Habxab  Cobpub. 
— Where  a  party  ia  merely  summoned  under  an  order  of  oourt  to  appear 
in  person  and  show  eaoae  why  he  shonld  not  be  punished  for  oontempt 
ia  failing  and  refusing  to  obey  a  prior  order  of  oourt,  he  has  the  right  to 
appear  by  attorney.  That  part  of  the  order  commanding  him  to  appear 
la  penoa  ia  beyond  the  jurisdiction  of  the  court.  If  he  doee  so  appear  by 
attorn^  and  offinra  to  show  eanse,  an  order  for  hu  arrest  for  contempt  in 
aot  appearing  personally  ia  without  jurisdiction,  and  he  ia  entitled  to 
hia  discharge  on  Aafteos  corpH«.  Bk  parte  Oordau,  164. 

iL  FaAomn.  — >Buu  to  Show  CAuaa  why  a  party  should  not  be  punished 
lor  a  eouatruotire  contempt  of  court  must  be  based  upon  a  verified  com* 
piaiat  or  information.  In  re  NkkeU,  Silk 

OONTRACIS. 

^  CoaraAor  aarwmi  FATmni  axd  Son  hot  Cravosd  bt  SuBsiQimiT 
OomaAflT  Bsrwaiv  Uhildbbh. — A  ccmtract  between  lather  and  son,  by 
which  the  latter  nndertakeo  to  attend  to  and  care  for  the  former  during 
Ua  Uf%  ea  oonsideration  that  the  father  ia  to  will  his  home  place  to  such 
tea,  ia  aot  changed,  after  part  performance  by  the  son,  by  an  agreement 
entered  into  by  the  father^s  children,  after  his  insanity  has  rendered  him 
iaeapable  of  performing  hie  part  of  the  original  oodtract.  Hudeon  v.  Htid' 
•eHb270L 
0EAT«m  OP  Fbauimi— -Fnoifm  to  Avawn  pob  tbb  Dbbt  op  Anothsb. 
—An  agreement  1^  a  receiver  of  a  corporation,  that  if  a  person  having 
a  lien  on  the  property  in  his  hands  will  permit  him  to  sell  it  and  to  use 
the  pcooeeds  in  the  business  of  the  receivership,  he  will  pay  for  such 
property,  ia  a  promise  to  answer  for  the  debt  of  another,  because  the 
AM.  81.  Bar.,  Vob  XXVIL-U 
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original  ^ebl  Monnd  by  fht  Han  reiiia!iu  vncatlafie^,  wad  flM  ptonlM  at 
the  reoeiror  is  ooUatenl  ihereta  Bray  t.  Parser,  17. 
H  Btatuti  op  Feauimi — Oomsidsbatiox. — A  Pbomiu  to  Aifsmot  iob 
THB  Dnv  4W  AvoTHSB  u  Toid*  nnleat  made  upoa  some  new  oonaiden* 
tion  of  beneAi  aooming  or  moving  direotly  to  the  promieor.  Therefore^ 
a  promiie  by  a  reoeiver  of  a  oorporatioo,  in  oonsideration  that  the  lien* 
holder  will  permit  property  snbject  to  the  lien  to  be  told  and  the  proeeeda 
to  be  need  in  the  bumnen  of  the  reoeiTer«hip^  to  pay  each  lien-holdar 
tba  amount  of  hie  hen,  la  not  enforceable^  beoauae  no  benefit  or  advaa* 
toge  aooraea  to  the  reoeiver.  Brag  t.  Piirther,  17. 

lb  OOMTaAOT  n   VOT    VPOH    a   OoiraiDSRATION    SumCIKNT   TO    SUITOBT  It 

when  anoh  oonaideratioB  la  an  agreement  to  do  acta  the  doing  of  which 
oaanot  be  apeeifloally  enforoed.  Orimmer  t.  CarUtm,  171. 

•i  CownuLor  tbm  Ck>K8iDXBATioH  ov  Whksh  a  A  OoicPBOMisB  or  A  FKLoinr 
la  baaed  npoa  iUegal  oonaideratioii»  and  therefore  void.  MorriU  t«  JTigki* 
ingale,  207. 

4  OoNTHAor  xnov  Ilumiai.  OoiraiDBBATioir — Dutt  of  tus  06obt.  — If  the 
objeotion  that  a  eontraot  waa  made  upon  illegal  oonaideration  is  not  tB« 
torposed  by  the  party  sought  to  be  charged,  it  la  the  duty  of  the  oourt 
to  make  it  on  ha  own  behalf.  MarriU  w.  Nigktutifale,  201. 

f  •  FvBUO  Pouor — LooATioir  of  Pubuo  Oifiob  ^  Post-ovhcb.  —  Aay  eoa* 
tnot  made  lor  the  purpoae  of  aeouring  the  location  of  a  public  ofBoe,  aneh 
M  a  poat-offloe^  in  any  oertain  part  of  a  eity  or  elaewhere»  or  which  pre- 
T«nta»  or  tonda  to  preiFent^  the  change  or  remoTal  of  anch  office^  when  the 
aeoeaaitiea  of  busineaa  or  the  intereat  of  the  puUie  demand  each  ebange 
or  removal,  ia  oppoeed  to  public  policy  and  void,  aa  tending  to  the  injury 
ol  the  public  aervioe^  and  aa  aubordinating  the  publio  welfare  to  Individ- 
val  eonvenienoe  or  gain.     WGodmam  v.  /miet,  274 

IL  OoHTBAOf    SrMnTOlO   THAT  AlL  CONTRAOn  MOOT  BB   IB  WbRIBO. — 

Notwithatonding  a  dauae  printed  after  a  vendee'a  aignatnre  to  a  written 
eontraot  of  aale^  atating  that  **  no  verbal  agreement  of  any  kind  apper* 
taining  to  thia  order  will  be  reeogniaed,  and  that  all  agreemente  muat  be 
in  writings"  the  agent  of  a  vendor,  having  power  to  make  the  original 
■ale^  and  power  to  make  a  new  oontraot  in  writing,  ia  authorisBd  to  enter 
by  parol  into  a  new  agreement  eztondiog  or  modifying  the  terma  of  tfao 
original  agreements    Bamton  v.  Auiknan,  37. 

H  Altbbibo  WRTTrBV,  BT  Pabou —  Parol  evidence  ia  admiasible  to  prove 
tiiat  a  written  eontraot  haa  been  added  to^  changed,  or  aoperaeded  by 
an  oral  agreement.  Therefore^  though  a  thrashing  machine  waa  add  1^ 
a  contract  in  writing,  providing  that  if  within  five  days  from  ito  fint 
vae  it  ahould  &il  to  f  nlfiU  the  guaranty  given  with  it^  notice  should  bo 
given  to  the  vendor  or  his  agents  stating  the  respeoto  in  which  it  had 
failed,  and  tiiat  the  defeotive  parte  ahould  be  retomed  to  the  plaoa  where 
feceived,  the  vendee  may  prove  that  after  he  had  received  the  machina 
and  become  aatiafied  it  would  not  fulfill  the  warranty,  he  notified  the 
agent  of  the  vendor,  and  offered  to  retom  it^  and  the  latter  thereupon  ao-> 
lioited  him  to  keep  the  machine  a  longer  time  than  the  contract  allowed, 
and  agreed  that  if  all  defecte  were  not  remedied  it  might  be  returned  to 
the  vendor.    Bamitm  v.  ilaftmoa,  87. 

Ml  Ooktraot  n  Pbooubbd  bt  Mbhacb»  and  la  therefore  enbjeet  te  reeeio* 
eion,  when  it  waa  induced  by  procuring  a  warrant  for  the  arreet  of  one  of 
the  eontraoting  partiee  on  a  charge  of  embeadement,  and  such  warraat 
«M  obtained,  not  lor  the  purpoee  of  proaeootiog  or  eoBvioling  hia^ 


tiM  ft  tImt  «I  MgMraliig  ind  iBtimUUtf ng  liim  IbIo  txeevtfsg  neh 

6Mlrt0t    JforrttlT.  i^il0Mvali^9O7. 
11.  OonmA0V]BPaoaoBB»BrMnAaivlMBilii«lM«iiMdl7«liNati«^ 

puMNuiiMitvpoaachMgtof  •mbanUmaat.    MarnU  t.  ^^gibrtiyafr»  207, 
]&  Mvius  09  GviLTV  PnaoH.  —In  thai  kind  of  menMa  whioh  aoiMiiti 

0f  a  iluMl  oi  injiuy  to  tho  duurMter  of  a  penoo  it  is  ontirely  immaterial 

whetlMr  ht  is  gail^  or  iaiiMOiit  of  tho  orimo  ofaargsd.    MorriU  t.  Ntgkt' 

•to  AawMQtf  1|  JkaoimBii  Baho  am  BaiiKnio^  1|  OraKUunoinii  7;  Oor* 
auiT^  1|  DaMiaiiy  1^  4}  Gunb  2;  Homastkao^  1-^;  MaaxsR  avo 
ftRTAiT*  5|  MmnoiPAL  OoBPOBATiova,  12;  Kmuobhcsb,  2;  Pabtnui- 
anvt  6|  F^wm^^Ana^  13^  SzAvinni^  7|  Tsn>oB  and  Pi7BaI[A8■l^  f^^ 

coirrRiBUTaRT  KBauosNoa 

8m  Hwqmjqwmom,  ftf  Railboaoh^  7, 8L 

OOKVERSIQN. 
8so  Labowt;  Plbdoi^  2;  RAnaoAOi^  18b 

COEPORATIONa 
|»  BfDaralL  —Tin  Kijwua  ov  a  Ck>RPOBAnov  Is  sstabllsbed  prhna/h^ 
bf  oridsnoo  tsnding  to  show  that  it  transaotod  hosinsss  as  snob,  and  bj 
iim  fast  that  all  tho  witnaassa  apaak  of  it  aa  a  oorporatioa.  Peopk  t« 
^brmoM^  612» 
%  BnmxuTtom  to  Stook  of  OoapORATioir  to  bb  Formsd.  —  An  agree. 
aaot  wfasrabj  the  signan,  for  tba  parpoaa  of  forming  a  oorporation  and 
fcoridlaf  It  with  fand%  daolarad  that  they  snbsoribed  for  stock  to  tba 
auMNuts  aet  oppoaita  tiiair  namas^  to  ba  dae  and  payable  upon  tha  for- 
■atinn  aC  tha  oarporation  and  tha  iMvanoe  of  the  stock,  is  Talid;  and 
wpoo  tha  formation  of  the  oorporation  and  its  acoeptanee  of  the  a^ree- 
aaah  of  tha  snbeoribers  beoomas  bonnd  to  pay  for  the  nnmber  of 
anbaorihad  for  1^  him.    liarywitle  BleeMe  Ligki  €h.€h.w.  Jdm^ 

&  CnroBATiov  mat  Sustaiw  av  AonoM  iob  SoBaoBimoirs  mada  to  its 
■took  ba&va  it  waa  formad,  though  it  ia  not  named  aa  a  promisee  in  tba 
agreamant  to  anbaoriba.    MarytmlU  BUdrie  Light  etc  Co,  ▼.  Johnson,  215. 

^  Cbwnuor  Birwinr  Sbtibal  PutsoNS  vo  aitd  with  Eaob  Othkr  to  form 
a  aorpofatiott  and  anbaoriba  to  its  stook  ia  inoboate  and  inoompleta  nntil 
ttM  aontamplated  organisation  is  efleoted.  Thereupon  tha  aorporation 
any  aooopt  tha  propoaition  offered  by  the  several  subtoribers,  and  main« 
tain  aetiona  to  anforoa  thair  paymenti  MaryoUU  EUctrk  Ltght  etc  Co. 
v.  Johtutm,  SIS. 

Mk  BuamauTumB  to  Stook,  wbrv  Patabli.  ^  Thongh  tha  atatate  proTidea 
tint  no  aasaasmant  mnat  azoeed  ten  par  oant  of  tha  amount  of  the  oap* 
itid  atook  of  a  oorporatiooy  azoapt  that  if  the  whole  has  not  been  paid  up 
and  tba  oorporation  ia  unable  to  meet  its  liabilitiasb  the  assessment  may 
ba  lor  tba  full  aoMmnt  of  the  unpaid  subscriptions  upon  the  capital  stock; 
an  agraamant  of  anbaoription,  whereby  tha  anbsoribers  agree  that  the 
•awunta  anbaoribed  by  them  ahall  be  due  and  payable  on  the  formation 
of  tha  aorpofation  and  tiia  issuanoe  of  the  stook,  giTos  xisa^  oo  suoh  for* 
mn^'TJ,  to  a  eauso  of  action  in  faror  of  the  oorporatioa  for  the  whole 
•awnnti  without  tha  lefy  of  any  asaassmenti  though  not  then  needed  to 


MM  Inobz. 

mJUtj  Hit  IkMlitiai  of  Hit  eorpontloa.    MdrgmfOe  Eketric  U^  Hb 
Oik  T.  Johmon^  216. 

4  PuiAnnroa.  —  In  aa  aelioii  to  imovot  the  aimMUil  MhtorilMd  by  Um  4^ 
fandaiit  to  Hm  ttook  of  a  oofpomtioa  to  bo  thoiMtf ter  {brmod,  ife  k  nol 
Boootwy  to  ftUflgo  thai  ho  wao  wunod  in  tiio  artioloo  of  inootpowtfon 
M  n  tnlMoribor.  If  1m  wm  not  ao  namod,  that  fact  nraat  bo  abown  h§ 
bla  aoawor.    MarjfnUXU  JKedrk  Ligki  «ffe  €^  ▼.  Johmmm,  211, 

%  JmuBDionoir  of  Supkbiob  ahd  Juanos'a  CJovsn  to  RKwamam 
MMWtB  OM  StookbtCobmmuxiov.— Thotona**a8aaaaaMnl^"ai 
tho  OalifornU  oooatltofeion  oonforring  juriadiotion  i^on  tho 
•onrt  in  oaaea  at  law  inTolving  tho  legality  of  anjr  tax,  impost^ 
mont^  toll,  or  mnnidpal  fine,  reforato  aneh  aaaeamenta  aa  an 
in  relation  to  roronno  and  taT»tiol^  and  anoh  aa  maybe  made  by anthor> 
ily  of  a  mnnioipal  or  other  pnblio  oorporation  to  moot  thoooatof  a  poblio 
improfomonti  and  doea  not  indlade  ^'aaaeeamenta'*  or  *'oaIla*  made  by 
n  private  oorporation  npon  ita  atoekholdera  pnranant  to  oontraol^  arptei 
or  implied.  The  Jnatioea'  oonrta  have  jnriadiotton  of  qneotiona  inrolTing 
the  legality  of  anoh  "aiaeaamenti "or  '*oalla,"  where  tho  amonnt  in  die- 
pnte  ia  leaa  than  three  hondred  doUam  Arroifo  DUek  ete,Oxw.  8wp^ 
rArOMif^OL 

••  DxEioroBi  09  ImoLYmv  OonposATiOEr  Trustbbs  vob  CBxanotm,  abo 
Pbbarbid  vbok  Prdibbimo  Debib  Dctk  lo  TflBMULvn.  — The  dU 
footors  of  an  inaolTent  oorporation  are  tnuteee  for  the  creditoFO  of  endi 
oorporation*  and  are  therefore  debarred  in  equity,  by  virtoo  of  tlieir 
poeitiona,  from  preferring  dobta  due  to  thomaelvea  from  the  oorporation. 
And  a  mortgage  given  by  a  oorporation,  while  inaolvent,  to  ite  directon^ 
to  aeonre  debts  doe  from  it  to  them,  will  not  be  allowed  priority  orer  a 
person  haying,  at  the  time  of  the  exeeotion  of  rach  mortgage,  a  oUim 
agaiaat  tho  oorporation  for  damagoa  for  ita  negligence,  apon  which  anil 
had  been  oommenoed,  and  which  afterwards  ripened  into  a  jndgmant. 
Ohe^  T.  CbnonfaiK  Lcmi  Ob.,  767. 

H  Taxation  —  JuRiSDionov.  — A  Cobporatioh  CuATn)  bt  thk  Laws  ot 
Amothxs  8tat^  bnt  doing  business  in  this  states  is  subject  to  the  Jnrio- 
diotion  of  tho  oflBoer  whoee  dnty  it  ia  to  determine  and  aasese  tiio  amonni 
of  taxes  whioh  the  oorporationa  are  bonnd  to  pay  to  the  stets^  and  ia  anb» 
jeot  to  taxation  aa  well  aa  a  domestio  oorporation.  Peopk  r.  Wempli^ 
UL 

Ml  OoH8TiTonovAL  Law.  —  OoBPOBATiDire  organiied  or  doing  bnatneaa  na* 
dor  the  lawa  of  this  state  for  life  insoranoe  are  abeolntely  nnder  tiio  di- 
reotioa  and  oontrol  of  tlie  legisUtors^  and  the  logislatnre  baa  tho 
power  and  anthority  to  r^[nlnte  the  oondnet  of  their  agents  aa  tl 
flognlate  the  oorporationa  thomaelrea.    Pwpk  ▼.  #bnnoea^  61& 

IL  Taxation  —  JvBUoionoH —Tax  oh  Fobkov  OdBPOBATiOHa.  —  If  n 
poration  created  by  the  lawa  of  a  sister  state  employe  the  whole  or  any  pari 
of  its  capital  here,  and  thna  baa  tho  benefit  and  protection  of  the  govev*> 
mant  and  lawa  of  tho  atato  to  the  extent  of  the  capital  eo  employe^ 
there  ia  no  reason  why  it  ahonld  not  be  aubject^  to  the  extent  o#  and^ 
capital,  to  the  aame  bnrdena  and  obligations  aa  a  domeatio  oorporatioo. 
The  tax  la  imposed  for  tho  priTiloge,  which  ia  extended  to  it  by  tho  atnt- 
nte,  of  doing  bosmees  here  aa  a  oorporation  and  in  its  ootpotmte 
Pmpk^.  rMq9f^542. 

8eo  OavTBAon^  2;  8;  Dayisn,  8;  Dobb88»  %  Z%  IirsimAVOB,  % 
OoiaiflBaB;  Justiob  of  tbb  Pbao^  2|  Taxb^  % 
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0(K-TEKAHC7. 

1  Dwr  or  Cb-«nrmi»  —  ▲  Tbhawt  or  Ooimoir  nr  FoannaoN  «!  Ite 
oommim  ftuptty  ii  Wud  to  do  nothing  with  a  Tkw  to  prejndloiic 
tho  InteiMti  of  Uo  oMmonta^  and  therefore  oonnot  bay  in  on  oatotending 
titlo  to  tho  prejudice  of  their  rights.    CarpaUer  v.  Carpenter^  6&lk 

%  If  OBVOIOB  Sale,  ^  A  tenant  in  oommon  of  property  which  v§  eubjeot  to  a 
WMrtgHSBt  who  procnroi  it  to  bo  foreeloeedv  withoat  any  neoenity  and 
for  tho  porpoeo  of  ontting  off  tho  interest  of  aome  of  hie  oo-tenaatih 
and  then  purohasing  at  a  foreoloooro  aale^  will  not  be  permitted  to  loteui 
tho  benefit  of  his  porohase^  bat  will  be  decreed  to  hold  it  in  tmet  for  hia 
oo-tanants,  to  tho  extent  of  their  respeetiTO  intersets.  CarpeiUar  ▼•  Ccir* 
foiter.Md. 

H  TumauMM  bt  Oo-mravr  ix  Piscmoii  Saui  —  Tenant  in  common  bring- 
lig  an  aetioA  for  partition  and  baying  property  at  the  partition  sale  will 
aoi  be  dsoreed  to  hold  it  in  troot  fbr  his  oo*tenants.  In  institoting  and 
greseeating  to  Judgment  and  sale  a  salt  lor  partitloi^  he  does  not  violate 
any  Isgal  dntyhaowes  to  his  oo*tonanli^  though  some  of  them  are  minoia» 


COURTIBSL 
(ho  Inraancni  Dismon^  7. 

00URT8. 
|»  JvMni  Bovm  bt  Dmaam  ov  ms  TBMDmmmom  m  Sim  Oaosi.  —A 

oaoss^  bat  when  tho  appellate  ooart  deolarss  snob  orders  orronooo%  tho 
ooBssgiioness  flowing  therefrom  mast  also  be  so  regarded.  Hmrdim  r. 
Hardin,  IM. 

ft  OnoorAL  IvBOBftmon  aw  Svraanm  Oomrr.  —  Tho  soperior  eonrt  eaa 
amoiso  its  original  Jariediotum  only  in  those  eases  provided  by  tho 
osnstitation,  and  its  appellate  jarisdiotion  only  in  sooh  oases  as  may  be 
pwssribed  by  law.  It  cannot  ozareiss  original  Jarisdiotion  in  thoee  mat* 
tors  in  whioh  its  Jarisdiotion  Is  appsllats  only,  nor  can  it  exercise  juris* 
diotloa  in  any  instanoe  until  it  has  acquired  it  in  tho  mode  proscribed 
by  tho  oonstitatioa  or  otatntss.  ^rrofo  DUA  ela  Ox  t.  StipeHor  Oom% 
tL 

C  JuBmmonoif  of  Svfwmmm  Oovsr — Pannipnoir.  —  Although  the  oxer* 
sise  of  jurisdiction  by  the  superior  court  will  be  presumed  to  have  been 
ij|^tfu1y  yot  if  it  appears  upon  its  record  of  its  aotion  in  any  matter 
tint  it  had  not  acquired  Jurisdiction  either  of  the  snbject-matter  or  of 
tho  parties^  this  presumption  is  dsstroyed.  Arrapo  DUek  etc  Co,  ▼.  8m- 
pmiorCcmi,  9L 

4  JmuamonoH  ov  PaOBAm  Ooun— pRiBUiipnoir.— A  county  court  bss 
genoral  Jurisdiction  of  the  administration  of  estates,  and  when  nothing  to 
ihm  oontrary  appears  upon  its  records.  It  will  be  preeumed,  upon  oollat- 
oral  attaeks  on  its  Judgments,  that  It  found  the  facts  to  exist  that  would 
glvo  it  Jurisdiction.     £|nie  ▼.  Sa^ford,  862. 

Ooirmcrri  CoMTRACTi^  •;  Irbioatioh  DnTRicis,  S;  Jvbibdioiiovi 
LaomfiATUB%  i-6;  PABTvaaaHip,  9|  Statuth^  6|  TaiAi|  1%  Tamm^ 
VKVL 


966  Indbz. 

1.  CommAOt  nr  Bivnunrr  of  Rtiroisi  of  pBomnoir  Valid  rmauom  Uv- 
umriD  AS  TO  TnuL  —  A  ooveoant  by  a  practioing  phjsicUa  not  to 
Migage  al  an  J  tuna  thereafter  in  the  practice  of  medicine  or  eargecy  im 
a  certain  oity  ia  Talid,  and  a  court  of  cqaity  will  grant  an  injnaotMMi  %• 
restrain  the  covenantor  from  thereafter  practicing  hit  profceiion  in  mid 
oity»    French  ▼.  Parker,  783. 

§,  BssDO.  —  OoYBVAirr  aoainst  Engumbranois  in  a  deed  coren  thoee  «&• 
known  as  well  m  thoee  known  to  the  grantee  at  the  time  of  hie  porcbaea. 
Bmrr  t.  IkmuMer,  428. 

H  DxKDB  —  Snoumbb ABO! — Pabtt«  WALL  AoRSBMUTE.  —  ▲  coTooant  bj  tho 
owner  of  a  lot  to  pay  a  portion  of  the  coat  of  a  party-wall  erected  theraoi^ 
in  the  erent  that  it  is  need  by  him,  is  a  coTenant  and  oacnmbnyico 
which  nine  with  the  lend,  and  ii  binding  npon  hie  grantee.  It  tharefma 
oonetitnteB  a  breach  of  the  ooTenantt  in  his  deed  against 

See  DxnoB  avd  GRBDiwtt,  IL 
OEtlMIKAL  LAW. 

I,  Ite  OkiMB  aV  UnJLWFITLLT  AMD  WlLLFVLLT  DnflTBOTDW  IKB 

ov  AiiOiHiE  does  not  eadst  when  tha  aot  of  destmctlon  WM  in  thia 
of  the  possesion  of  proper^  of  the  destroyer.    Poopii  ▼•  Kumt^  874. 
ft  Tm  DBZBuonoH  of  tkb  Psbsohal  Pbofbrtt  of  AvoiHin  is  not 

inal  when  it  consists  cf  a  boat  whi?h  the  owner  persists  in  keeping  nod 
ftstening  on  a  lake  cq  the  land  of  the  destroyer,  if  snoh  destmction  fm 
nsessssry  in  dsfsnse  of  the  Uuid-owner's  posseision  of  Ids  land.  Piatfk 
▼•  Kmm,  674b 

lig  BvBOLABTi  OoHTBfFT,  1;  HomaDB)  IWMOrMBWl  ImAVI 
IvauBAiraii  18;  Labouit;  Ldsl^  6^  7|  Nnw  Xblu^  8|  BiaIi  Pboh 
9l  Sbimhieuhiu 

OT-FRBSL 

DAMAOBa 

8»  DiAMAttii  lOB  HmtAii  AiranaB^WsavgfULSnQinnftAXioK. — Ifonlal 
distress  or  snffning  Is  not  an  aUmsnt  of  the  actnal  damages 
fkom  tlte  wrongfol  suing  ont  of  a  writ  of  aeqnasttation  and  a 
HisrsBndar.  Incrdsr  toreoorerfor  mantslangnishytliasttingontof  tho 
isqnsstration  nmsl  bs  both  wrongfol  and  malioioas,  so  as  to  Jnstify  m 
rsoorary  for  exemplary  damsgeo.    Orm^arU  ▼.  IhggeU^  808. 

81  DAMAon  BnooTntABUi  ion  a  Toit  inolnde  sU  injuries  resulting  Irani  thn 
wrongful  act^  whetiier  they  oonld  have  been  foreeeen  by  the  wrong-doer 
or  not.  Thorafor%  In  an  action  to  recorer  fsr  i^|nrics  rssnltins  to 
plaintiff  from  being  kidced  by  dsfondaat^  thongh  thsrs  was  oridenna  tn 
riMiw  that  there  wae  no  intention  of  doing  any  ha^il^  and  that  the  iqjniy 
snflbred  by  plaintiff  was  aggravated  by  his  haTtng  received  a  prsviona 
Injury,  it  was  held  proper  to  refuse  sa  instruction  that  only  such  dam- 
•fss  could  bo  reoorered  as  defendant  might  reasonahly  bo  snpposad  to 
havo  oontomplated  ss  likely  to  hava  rssolted  from  his  Uoking  plainti£ 
roAwy  r.  /V^N^,  47. 

81  pAMAoaa  FOB  BaxAOH  of  OomnAor— FxiiALrr  —  Bnomoa.  — >In  an  a»* 
ticn  for  breach  of  con  tract  not  to  osnycnagivon  bodnsss  within  ai 
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Iwilkiy,  ar  to  ftDrfell  a  Mrtefn  ram,  etldeiiM  of  tht  injury  aetnany  ras* 
MMd  1^  tha  bNMh  It  Inadmiwible,  if  the  damagw  m  tiqnidatod  in  tta 
aootnoi  an  reaaonabla.    JCrfio  ▼.  JKeM^  716. 

C  liiQinDAraD.— Whara  ana  rioUtaa  hia  contract  by  which  ha  sells  his  bnai- 
naaa  and  iti  good-will,  and  atipaUtaa  as  part  of  the  transaction  not  to 
aanry  an  tfaa  same  bmnnaas  within  a  giren  territory,  or  to  forfeit  a  car* 
tsin  anm  aa  liquidated  damages,  ha  ia  liable  for  the  amount  named  in 
tha  aontraot  nnlaaa  it  ia  ezceasiTe  and  nnreasonabla.    Kelso  ▼.  BM,  718. 

■m  Amavlt;  CoRPOEATioini,  8;  DiBTOB  AKD  CRSDiTOBy  S;  EMiNKirr  Domain; 
fliOHWATa^  %  S;  iHJUiionoira,  5;  iNSURANca,  5;  MALicioas  Prosbcutioh, 
16;  liuMiacPAL  CioBPosATiova,  IS;  Kkolioencs,  1,  8;  Nuisakoi,  1-4; 
Pabsrt  avd  Child;  Pbtbioiaks  avd  SuBoioirs,  1,  %  5;  Railroads,  1, 
1^  5b  12,  13, 18;  Skbtiois;  States,  1;  TxLaoBAFBs,  2, 8, 6-8;  TRisPAsa; 
TuAik  8;  Vbnoob  avd  PusoHAflXBt  6}  WatxboovbsiBi  ^9,  12;  13| 
Wsnuflai^lL 

DEBTOR  AND  CRlSDITDRk 

L  BosBOQATicnr,  Cebditob  Entitlkd  to,  when. — A  creditor  who,  In  order  to 
ptaaaiTa  hia  own  aaonriiy,  ia  compelled  to  pay  a  prior  encumbrance,  held 
by  another  creditor,  will  be  rabrogated  to  the  righta  of  such  creditor,  to 
tha  aztent  necessary  for  hia  own  protection.    Rtfflmm  t.  MUehell,  350. 

ft  BnmoQATum — PuBOHAsn  at  Dniany b  Mobtqaobe*s  Sale  Subbooated 
to  Rraan  or  Mobtoaobb,  when.  —  A  b<ma  Jide  purchaser  at  a  mort- 
gagaa'a  aala  which  proraa  to.be  defectiTe^  who  haa  paid  the  amount  of  hia 
bid  which  baa  basn  applied  to  the  mortgage  debtb  ia  entitled  to  be  rab- 
lagQaled  to  tiia  righta  of  tha  mortgagee,  and  the  mortgage  will  be  regarded 
in  equity  aa  assigned  to  such  purchaser,  eren  though  the  mortgagee'a 
daad  to  him  doaa  nol  contain  language  amounting  to  a  legal  assignment. 
Such  pnrohaaar  la  not  to  be  regarded  aa  a  mere  stranger  to  the  estate. 
Kor  doaa  il  make  any  diflEerence  ia  equity  that  the  mortgage  was  dis- 
ahargad  an  tba  raoord  after  the  purchaser'a  right  to  subrogation  had  al- 
ready aeamad  to  him.    Brewer  ▼.  I^cuk,  7491 

9l  SuBBOOATioir —>  Wabbartt—  LnciTATioirB  ^  LumionoM.  —  A  sold  a  lot 
9i  land,  upon  which  thera  waa  a  Judgment  lien,  to  B;  taking  notes  secured 
bj  n  mortgaga  for  tha  purchase  price.  When  the  notea  matured  they 
and  Ite  mortgaga  were  aanoalad  and  aurrandered  to  B^  who  gave  to  A  a 
written  nnsssled  agraamant^  whereby  ha  assumed  the  payment  of  thia 
Jndgmanti  Aftarwarda  B  oouTeyad  aaid  lot^  with  tha  usual  ooTcnants 
al  warranty,  to  trnsteea  for  the  benefit  of  his  wife  and  children,  in  con- 
iidsration  aif  lora  and  affaetion.  Theee  tmataee  oonTeyed  tha  lot^  aa 
Itey  warn  duly  anthoriaad  to  d4H  to  0  for  ralua.  without  warranty,  who 
took  witboat  knowledge  of  tha  agreement  between  A  and  B,  but  with 
•otioa  af  tha  judgmant  0  rabeequently  couTeyed  the  lot  to  D  with 
vnitanty.  Tha  lot  baring  been  levied  upon,  and  being  about  to  be  sold 
nadar  the  JndgnMnti  0  paid  tha  amount  of  tha  judgment  Aftorward% 
In  a  aanaa  pending  for  tha  aattlemant  of  tha  aatoto  of  B^  who  had  in  the 
■snn  tiflM  died  insolTant^  0  filed  a  petition,  wherein  ba  sought  to  recover 
ttM  aaonni  paid  by  him  in  azonaration  of  hia  ooTenant  of  warranty  to 
Jk  Helds  L  That  aa  tha  payment  of  tha  judgment  by  C  was  not  made 
for  tka  pnrpoaa  of  reliering  A,  but  aolaly  in  order  to  perform  Ca  ooTa> 
nant  of  warranty,  0  had  no  right  in  equity  to  be  subrogated  to  the  righta 
al  A  or  of  the  holder  of  the  judgment;  that  aa  tha  jndgmeut  waa  igainat 
A,  and  not  against  B^  who  waa  nerer  liable  to  pay  the  amount  thereof  aa 
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>tiJguwt^  iMit  only  lUbUby  naaonof  his  agrMm«Bt  wftli  1;  fli6  Jvdf> 
■Mat  oonld  la  no  •vent  b*  nt  np  m  a  jadgment  tgainst  tiie  e^t^te  of  BL 
%  That  tlw  mortgage  ooald  aol  be  tat  ap  as  a  mortgage  except  againet 
the  property  BMirtgaged,  bnt  only,  if  at  all,  at  of  the  raok  of  the  sealed 
notes  wbiofa  it  seeoredi  tiiat  sinoe  these  notes  were  aztingniahed  by  the 
■greement  between  A  and  B^  they  oonld  not  now  oonstitate  any  legal 
eanse  of  aotion  against  B'a  estate^  and  O  had  no  oonnection  with  any 
eqnities  that  A  may  hare  had  in  the  matter.  3.  That  0  ooald  not  daia 
as  assignee  of  the  oorenant  of  warranty  oontained  In  the  deed  from  A  to 
B,  nor  oonld  ha  have  any  olaim  against  the  estate  of  B  as  assignee  of  tba 
aorenaat  of  warranty  oontained  in  the  deed  from  B  to  the  tmsteea,  for 
M  that  was  a  rdnntary  deed,  and  as  the  measore  of  damages  for  breaeh 
al  a  oorenant  of  warranty  Is  the  amoont  of  the  pnrohase- money  pai^ 
with  interest  from  the  time  of  the  alienation,  where  nothing  was  paii^ 
nothing  oonld  have  been  recoTored.  4.  That  the  agreement  between  A 
and  B^  whereby  B  assumed  the  payment  of  the  jndgmentb  was  for  tiM 
benefit  of  A  solely,  and  G  had  no  oonneetion  with  itb  and  aeqnirad  mm 
flights  nndar  iti  (L  That  the  poeitbn  of  O  waa  that  of  a  pnrdiaasr  of 
teal  estate  nnder  a  quitolaim  deed  without  warranty,  upon  whieh  there 
tested  the  lien  of  a  judgment  of  whioh  he  had  notice  when  he  porchaaed^ 
who  remored  snob  Uen  by  payment  in  order  to  protect  himself  against 
an  aotion  for  hreach  of  his  ooTenantof  warranty  in  his  deed  tohis  Tendec^ 
and  that  ha  had  tharefora  no  canse  of  aotion  against  the  estate  of  &  C 
That  eren  If  0  oonld  haTO  oonneoted  himself  with  the  agreement  betwess 
A  and  B^  an  aotion  npon  the  promise  of  B  was  barred  in  six  year^  whioh 
period  had  elapsed  long  before  the  petition  in  this  oase  was  filed.  7. 
That  the  order  calling  in  the  creditors  of  B  and  enjoining  snita  at  law 
did  not  praTsnt  the  mnning  of  the  statute  of  limitations  against  olainis 
that  should  haTO  bean  presented  as  daims  against  his  estate.    Mt  porii 

4  VBAVDuuuiTCoiCFOSFnoir  WITH  CRBDiTOBa  ~  SioRKT  Pbbpbrsncbb.  —  A 
aomposition  agreement  between  a  debtor  and  bis  creditors  is  void  if 
•aoret  payments  are  made  by  the  debtor  or  his  agent  to  preferred  cred- 
itors beyond  their  pro  raia  share  nnder  the  agreement;  and  the  rule  ia 
the  same  when  snob  pajrments  are  made  by  friends  or  relativee  of  the 
debtor,  with  hia  knowledge^  to  induce  a  orator  to  sign  the  agreement^ 
althongb  such  pajrments  were  not  made  ont  of  the  debtor's  assets.  KtUh 
«ia»T.  Grtenebmtm,  160. 

§k  Vbauduuuit  Ookposriov  wm  CnsDnons  —  Violation  ov  AoBEncurr. 
—  A  composition  agreement  is  an  agreement  as  well  between  the  cred- 
itors ss  between  the  creditors  and  their  debtor,  by  whioh  each  creditor 
agreee  to  receiTO  the  sum  fixed  by  the  agreement  in  full  of  his  debt;  sad 
a  secret  agreement^  by  which  a  friend  of  the  debtor  nndertakes  to  pay 
to  one  of  the  creditors  mora  than  his  pro  rata  share,  to  induce  him  ta 
nnite  in  the  compoeition,  though  the  debtor  ia  not  a  party  thereto^  sad 
his  assets  are  not  diminished  thereby,  is  as  much  of  a  frand  npoa  tha 
other  creditors  as  if  such  agreement  was  directly  between  the  debtor  aadi 
such  creditor.  Such  an  agreement  Tiolates  the  equity  and  mutual  con- 
fidence between  the  creditors  upon  whioh  the  oompoaition  is  based,  and 
renders  it  rcid.    KuUmam  t.  ChreemAamm^  160. 

AanovmnT,  1;  Attornbt  and  Cliint,  1;  CJobfobateoni^  8;  Disia  6f 
I>raa8a,  8;  BQurrr,  7;  EyiDSNca,  9;  Fmaudulmmt  Covvstanob:  Hoa- 
BAMs  ANo  Wife,  1;  MouTQAOxa,  2;  PABTvansHiF,  1, 1^  7, 8;  Tausia,  Ift. 
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DEDIOATIQN. 

FVKJO  SqurABS.— A  mapof  ihtpaebloUncUof  thedtj  of  8mi  Fnaeboo^  «i 
whioli  a  tetfOl  of  Uod  wm  dMignafced  as  a  pablie  aqiiari^  operated  ae  a 
dedicatian  of  mioh  land  to  publio  me  when  tho  map  wat  approred  by  a» 
ordinaaoe  of  eooh  eity,  and  the  ordinanoe  wat  ratified  by  an  aet  of  the 
logUataiOb  aad  an  aol  of  Oongreii  was  pnwed  graQting  to  tho  eity  all 
fifl^l^  tiUe^  aad  interoot  of  tbo  United  Sfeateo  ia  ouoh  buuL    Ptopk  ▼• 

DIRD  OV  TRUSTS 
(ho  ManoAomi^X 

DKBML 

L  Dn»  BAii»iv  Vov«aninaiABuOomMBATnnr.— HeodoHidolBooB* 
iidatatiMi  that  the  grantor*  an  aged  woman*  in  feeUo  health*  ehonld  bo 
onpported  and  maintained  for  the  balanoe  of  her  natnral  life  by  her 
daaghter*  the  grantee^  it  npoa  a  eoniideration  not  onforoeable,  and  tiiero" 
foreinanfioient  in  law*  and  the  deed  wlU  beeanoeled  by  aoonrtof  oqai|y 
St  tbo  inotoaoo  of  tbo  grantor.    Chrhnmer  ▼•  OarUon,  17L 

&  XvDmcm  OV  OoHnDsaaTioN.— A  Rboital  nr  ▲  Deed  that  tho  ooo- 
aideration  bae  been  paid  ii  not  ooaolasiro*  nor  doeo  it  eetop  tho  Ton* 
dor  from  maintaining  an  aotion  for  tho  pnrobaeo  prioe*  on  proof  thai  tho 
^•ndoo  agreed  to  pay  an  additional  amoant,  oontingent  npon  iome  fntnro 
•font  or  traneaotioB*  ai  that*  npon  reeale  by  him*  ho  wonld  pay  to  the 
^lodor  a  portion  of  tbo  prooeeda  sooeiTod  in  ozoeee  of  tho  amount  paid 
by  him.    Bftn  t.  Loektf  912. 

SL  BaonnuTiON  ov*  Vazlurb  to  Ivdel  ^  Under  a  itatnto  reqnirlag  eadi 
rqgiiter  of  deoda  to  keep  indezee  in  wbieb  the  nameo  of  grantore  nnul 
bo  entered  in  their  alpbabetioal  order*  a  tax  deed  is  not  ngarded  ae  re* 
•orded  Mr  ao  admimiblo  in  evidenoe  antU  it  ie  indexed.    BUe§  w.  A^ 

d»  ComrwTAXcm,  —  A  RnuTATiov  or  a  1>mkd  zm  Fatob  ov  thb  OaAimni 
n  OoRraauso  Moor  Svboholt  AOAmtrr  Hnc.    Orc^fton  ▼.  Jfcrfr,  633L 

§k  DnuTSBT  OP  Dbiih  BvBDBr  or  PROor  ov,  oir  Pabtt  Claimiiio  uh on. 
— Whore^  in  an  aotion  of  ^eotment^  tho  eridenoeii,  that  the  deed  nnder 
wbioh  tho  defendant  oUimi  title  from  hie  father*  the  original  eonroo  of 
titles  wea  found  by  tho  adminietrator  of  the  father,  in  a  deek  kept  by 
the  deoeaeed  and  nnder  hie  oontrol,  among  other  papore  belonging  to  him 
at  hie  death,  and  waa  afterwanla  given  into  the  def endant'e  pooMMion  by 
the  adminiBtratcHr,  the  burden  of  proving  that  the  deed  wae  deliTered  be- 
fore the  f ather*a  death  ia  on  tho  defendant.     Tyl^  t.  Hall,  937, 

C    OOHYKTAIIOB    DVLITKRnD  AFTKB   THB    DkaTH   OV  TUS   OsAKTOB   OWnot 

afieot  bia  oreditora,  nor  oonatitnte  any  obatade  whatoTer  to  the  onloroo* 
ment  of  their  debte  in  the  nsnal  and  ordinary  oonrM  of  administation* 
Someam  ▼.  Bleam,  678. 
y.  Dblitbrt  ov  Dmmd,  What  KnoaaiAiir  to  Cojswmvrm  Yjjjik  —  To  oon^ 
atitato  a  valid  delivery  of  a  deed*  the  dominion  over  the  inatmment  moat 
peoi  from  the  grantor  with  the  intent  that  it  ahall  paaa  to  the  grantee*  if 
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the  latter  wiH  aeeept  iK  And  no  partionler  form  ar  oeranooy  §■ 
to  oonstitate  a  deUreryi  it  may  be  made  bj  aeto  ar  w«H%  «r  by 
Bot  ao  long  aa  the  deliTery  of  a  deed  remaina  Inoompleta^  a  grantor  eaa 
ohange  hia  iatention  relating  thereto^  and  deatroy  the  deed  il  he  an  da- 
airea.     Tpler  ▼.  ffail,  887* 

&  Btidbnob  to  Show  Pukposi  of.  —  Although  fhe  ezecntioa  el  n  deed 
mergea  all  prior  oonTeraationa  and  atatomenta  of  the  parttei^  ynl  the 
parpoM  for  whioh  it  waa  made  may  afterwarda  be  ahown  bf  parol  evi> 
dence.    J>onuihorpe  t.  Frenumi  eie,  B.  B.  (7o.»  387. 

••  Bight  of  Wat  — Evidbhgs  to  Show  Pubfo6b  of.  —  Where  a  railroad 
oompany  obtains  a  deed  to  a  right  of  way,  under  repreaentatiooa  thai  it 
b  deaigned  for  the  main  line,  and  not  for  aide-traeka,  and  it  is  altn^ 
wards  need  for  side-traok  purposes,  parol  eyidenoe  is  admisaible  to 
the  purpose  for  whioh  the  deed  waa  ezeouted.  DomkAorpt  T. 
etc  R,  R.  Co.,  387. 

18l  Blanks  nr. — AuTHOurr  bt  Pabol  may  be  ghren  to  fill  matorial  Uaaka 
in  a  mortgage  or  other  sealed  instrument;  and  when  saoh  aatbocity  Is 
giren,  and  the  agent  exceeda  hia  inatmction  in  filling  the  Manb%  aad 
negotiatee  the  inatmmeut  to  an  innooent  third  pel■os^  the  pcineipil 
la  bound  by  the  acta  of  hia  agent,  though  unanthoriaed.  Thereioi% 
if  a  wife  aigns  and  delivers  to  her  husband  a  mortjgage  with  a  bhuik  aa  to 
deaeription,  relying  upon  hia  atatoment  that  it  ia  to  eorer  eartoia 
belonging  to  hin^  and  he  ineerto  in  the  mortgage  %  disioriptiaA  ef 
homeetead,  ahe  ia  bound  by  this  aot  of  her  hneband.  iUen  ▼•  MePm 
old,  71. 

11.  Thb  Dbutbbt  of  a  Conybtahob  to  av  AnoBBBT,  with  iaatmaCkaa  to 
him  to  deliver  it  to  the  grantee^  has  the  effeot^  when  audi  deUTetj  ii 
■mde,  to  diveet  the  titia  of  the  grantor,  and  Teal  il  to  the  grantee  fegr 
relation  aa  of  the  dato  of  the  deliTery  to  the  attormy;  JtoaiaeB  t.  Bkmk 
878. 

lii  Av  SBoniBBAVOB  n  Abt  Rissr  io  ob  Ibububf  ni  Labb  whhh 
nay  aubalst  in  third  personiy  to  the  dlminntioii  el  the  Fataa  el  itm  toad* 
and  not  ineonaistent  with  the  peestog  of  the  foe  In  It  by  dae4U  Bmnr  v. 
Lamadetf  4S6* 

(ha  Apfbai,  8;  Atiobbbt  abd  Oubbt,  8i  Bodbbabibi^  I»  ft  GofBUum^  % 
8|  Dbbtob  AMD  Ckbditob,  8;  B8T0pfbl»  1;  Btidbbob,  2;  EiBUum^^  % 

HOBBABD  ABD  WlF%  1|  RAn.BOATI%  1|  YWMWm  AMD  PoaOHAMH^  X 

DEFINITIONS. 
^Aaseeoment,**    itmoye  DUck  th^Ckkr.  Buperkr  Omri^  WL 
«' Bad  Debt  OoUeotingAgernqr.'*    AtaUt  ▼•  ^raufroi^  86U 
•*  Bought  fer»"  «'are  the  proper^  of »"  and  *' belong  to^ 
«•  Burks"  and ''Banka.**    (MKat  t.  i^dfl;  877. 
••By  inhaling  gaa."    PksbeU t.  Poe.  MuL  efeL  Am^  Oa.*  81^ 
•'Oalls."    Arra^  DUOi €U.  Oo.  r.  Swperhr  Oomi.  9U 
••Omada" and ''Kennedy."    StaUr.  WkUti^lBL 
^  Cigar  Makera'  International  Union."    Me  Vqf  ▼•  Jwde^ 
**CAearly  proved."    OonmwiweaUk  r.  Cferadi,  8891 
Heeertion.     WiOkmu  r.  W&kwu,  617. 
•*  Due  prooese  of  law."    Dojfle,  PeHiioner^  709L 
•' Duplicate."    MUaomi  Pae.  ttji  Ox  t.  JSTrirfswiiiaur, 
Bnenmbranoe.     Bwrr  r.  LamaaH/ttt  428i 
Bxeeuted  trust.    EdaU  ^Smiih^  841. 


boMS*  971 

BxecQtory  trnst    Atafe  qf8nM,  Ml. 

*'  Fatoras."    Gray  t.  ITMtoni  CT.  9H  Ok,  1011 

*'  For  promoting  the  mmital,  nond,  sad  phjriflil  fprihn  if  Ito  ati 

'« Fur  Tom  Smith  KeUy."    MtMe^BmMk,  UL 

'•FoiTia*aiid««fkrria"    /;yiM  t.  i9«(/brd;  8fil 

"  Headaebe  wafen.*    ^liflsr  t.  GMtfi^  SQL 

Head  of  &uiiily.    RoherU  t.  ifomly,  491 

Inn.    Ay  t.  Paeifie  Impk  Ch^  108. 

"In  tboiuwdooarseof  teadiu''     HI&M  T.  IMb%  UNL 

UbaL    Areef  t.  Jchmn,  42. 

*'  La^h  !•  wone;  oom»  home."     Wmttm  IT.  9H  (Xk  ▼•  Jii^fAlMb  ML 

MaiaJSde*,     Wihon  t.  Z^mOM,  8. 

**No  rerbal  ngreement  of  any  kind  nppcrtalaiaf  t»  lUi  «dv  will  be 

aifled»  and  that  nil  agreements  moat  be  in  wiitiaf."  Mmmm  ▼• 

91. 
•^Original"    JRmmH  P^  BTy  Ox  ▼.  BMtMhm^  ML 
'*Pft^oaitiim  fee."    Jf elMi  r.  AipiWM  £m^  8861 

Btfgmim.    ffermm  r.  Okkago  He.  Itff  (h.,  9^ 
MmpomUai  miperior.    Bourn  T.  Hati,  SOB. 

*^Retnniioatnte."    Bmrrewt  w.  Prendk,  Slh 

«*8nperhQman  eaaie."    Aqr  ▼.  Paef/k  Imp,  Ox,  Ml 

**TlieaotofQod."    Paif  r.  Pae^  Imp.  Ox,  m. 

■'The  neeeanry  toob  and  fnatrnmenli  ef  any  maohanl%  wdam^  er  f/lkm  fw* 

■on»  need  and  kept  Uk  the  pnrpoae  eC  eanyiog  ea  hii  hufaM»"    nil 

▼.  Oematif,  820. 
•'Theronpon.'*    flVv.  fTawJ;  S88L 
••Thorenpon  Ite  defendanta  filed  faiwrillqg  «Mr  ■iHf  farnMwMd.* 

i?«lT.  rmMi;S88. 
••Tlldn  l^nat"    Tliimr.€hm»,48i. 
lVndo-niark&    €fmUer  r.  OrMb  90l 
•«7>iiet''er**tnieleea."   JRtate  ^^mM^  ML 
Undne  Inflnenoe.    OantM  r.  Hmtm,  4m. 
«*  UnlMi  ooeaaioned  by  •■  iReeiekible  anperhnmnB  eMMb  hj  n  ViMli  «Maf 9 

by  the  negUgenoe  of  the  owner,  er  by  the  Ml  ol  aono  one  ho  bfooghl 

into  the  jbb.'*    Map  w.  Pa^  Imp.  Ox,  lUS. 
••yUtotieaoC  pTOvidonoe.*    Wuierneix  PiptLbmw.  Bm$Im.CIXpl9k 
••Woild'aFbir.*   Daggmr.  Oolffon,  V^ 
••Tour  itip-iillMr  dM  tirfo  memJng."    Wmtem  U.  TA  Ox  r.  S'tUmm^  9U. 

DSLIVEBY. 
Amui^  %  Daatm,  6-7*  lit  NioonABUi 

DBMUBEKR. 
8oo  JvMi»n%  i» 

DENTISTBT. 
8ee  ImmAXiM,  11. 

DEPOSITOR. 
See  Bakkb  amd  BAXiwam. 
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BBBERTTOHf. 

DEVISB. 

L  Vrnwrnm  oi  Tkvst  Void  wmoAmm  No  BBssnauBT  n  Dmwiuibd  bt  Iht 
will  Qumot  be  mads  ▼alid  by  the  designattea  of  a  beoafloUrj  by  Iht 
tnisteet,  in  pnmuuiM  of  a  diMntioii  Tesfead  ia  tbom  by  tiM  iHIL    11^ 

&  Dbvxu  ni  Tboit  n  Void  iob  WAm  op  Dsbwiiaisd  BiarsirauBr  whM 
it  devisM  property  to  tnuteee  to  be  beld  for  two  livae  in  being*  aad  lo- 
qoeets  the  tnuteee  to  prooore  the  paaeege  of  en  eet  form  ineorperaticMi 
to  be  known  m  tiM  ^ISlden  Traet^'*  with  oapaoity  to eetablieb  and  main- 
tain  a  free  library  and  reading-room  In  the  ei^  of  New  Yorl^  and  to 
promote  indh  aeientifio  and  ednoational  objeeti  ae  tim  Uoateei  may  more 
particnUrly  deeignate^  and  anthoriam  them  to  oonvey  enefa  property  to 
•neh  oorporation»  when  formed,  bnt  deoUrm  that  in  oeae  it  ie  not  formed, 
er  that^  if  from  any  eanae  or  reason,  they  diall  deem  it  inexpedient  to 
eooToy  to  sneh  oorpomtioo,  then  they  are  direoted  to  apply  it  to  the  nee 
of  ench  oharitable^  edaoatioaal,  er  eoienttfte  porpoeee  as  in  their  }ndg« 
ment  will  render  snob  property  most  widely  and  sabetsntislly  benefieial 
to  the  interests  of  mankind.  This  denm  does  not  designate  any 
eiary,  bnt^  on  the  oontrary,  leaves  it  to  the  diseretton  of  tim 
whether  er  not  they  will  oonvey  or  not  to  the  eerporation.  Henee  tfasro 
is  aot^  and  eannot  bs^  any  person,  natoial  er  artiiloial,  who  ia^  er  will 
'  beoome^  entitled  to  the  oxeention  of  the  tmet  in  his  Infer.  TUdm  ▼• 
tfreen,  487. 

&  A  Dbvisi  or  BiQuiar  fo  a  Gobvobatioii  to  u  Crsatsd  aftsr  tim  deslk 
of  the  testator  will  be  npheld,  if  the  eerporation  is  ealled  into  bei^ 
within  the  time  allowed  for  the  Testing  of  fntnre  sststss.  The  gift  mtsf 
be  treated  ss  in  the  nature  of  an  ezeontory  derise^  dependent  upon  the 
inoorporatlon  of  the  institntion  oontempUted  by  the  will,  sad  as  Tsstti^ 
upon  the  oooarrenoe  of  that  OTent     T'tttfen  t,  Oreen,  487. 

4.  Wills  —  RisTBiono)  DxYisn.  —  Where  a  teetator  gives  an  afaeolnts  sstalib 
and  in  subsequent  pisssgss  of  the  will  nnequivooally  shows  that  he  meeaa 
the  devisee  to  take  a  lesser  interest  only,  the  prior  gift  is  rsstiietsd  ao> 
oordinglyi  bnt  mere  preeatory  words  will  not  affMt  the  prior  estrte.  Gotd 
r.  FkkAomt  8301 

8^  Wills— Rktriotxov  am  Ihimn.  ^  Where  a  teetator  givee  bis  wifs  tm 
absolute  fee  by  wiU,  with  esprem  power  to  ooosume  or  oonvey,  without 
devising  the  nneonsnmed  reeidue  bimaoU^  but  desiring  his  wife  to  do  eo 
in  a  eertain  manner,  putting  his  raqueet  in  etrong  words,  ordinarily  im- 
porting eommaad,  but  so  used  aa  to  indioate  only  an  intent  to  control 
one  of  the  ioddenta  of  the  eetate  already  deviaed,  aueh  requeat  will  not 
ohange,  qualify,  or  reduce  the  eetate  previonaly  given.  Good  ▼.  /M- 
lAom,69a 

4  WiLLB — PniCATOBT  RiSTBicnoN  OH  DxvigB.  —  Words  in  a  will  ezpraaaivo 
of  deaire  or  recoiDmendation  will  not  convert  an  aba(4nte  deviae  into  a 
trusty  unleaa  it  clearly  appears  that  the  teatator  intended  not  to  commit 
the  entire  eatate  to  the  deviaee,  or  ita  ultimate  diapoaal  to  hie  diaoratioo; 
and  while  the  worda  of  requeat  in  the  will  are  commande  aa  to  the  direet 
diaposition  of  the  estate,  yet  they  are  not  ao  aa  to  limitatione  on  previoualy 
granted  eatatea,  unleaa  it  affirmatively  appeara  that  they  were  intended 
to  be  imperative.     Oood  v.  Fichikam,  63a 


Ikdez.  978 

T.  Wn.1. — OowarfHUcrioN  or  Dstisk.  —  A  will  ■tatlng,  —  1.  HwI  Iht  IwIa- 
tor't  bomattead  thaU  be  reaertred  to  Ifaote  of  hit  ehildria  who  hftv*  bo  f  am* 
ily»  or,  haTUig  a  family,  are  doatitnto  of  a  boms  and  not  ablo  to  work|  2. 
TLat  all  bia  othor  landed  property  ia  to  be  aold  and  the  prooeede  divided 
among  his  children;  8.  That  whatever  other  property  he  may  be  poe- 
aeaied  of  he  t^wm  to  his  wife^  —  does  not  gire  the  wife  the  homeeteadv  httt 
H  Teets  in  hk  ehildien.    OarpetOer  ▼.  CarpeiUert  660. 

H  Wiu«-->DBTisBinpoHCk>]minoiiniATDiTnBiniALLBBii(mii.-->Aeoii» 
tion  attached  to  a  doTiae  in  a  will,  providing  thai  the  deriaee  named 
shall  only  take  thereander^  il^  al  the  expiration  of  ten  years  from  this 
death  of  the  testator,  the  derisee  shall  hare  beooma^  in  the  Judgment  el 
the  ezeentora  of  the  wiO,  permanently  and  tfaofongbly  reformed  of  intem- 
perate habits^  immoral  eonaortings  and  aaaoeiation%  and  shoold  then  be 
living  with  erident  promtae  to  eontinne  to  live  virtooos  aad  temperate 
to  the  remainder  of  lus  life,  ia  valid  and  binding  oa  the  exeentets  aad 
OB  the  deviMO  and  will  be  npbeld.    Hawk$  v.  Bujforit  ML 

H  Wills  ^  Dinsi  to  Dutbot  M  akbiaoi — Public  Pouot.  ~  A  eonditioB 
attaohed  to  a  devise  by  a  father  to  hie  aoo,  that  the  devisse  shall  be  m^ 
-titled  to  take  nnder  the  will  only  when  the  exeentors  thereof  are  aatisfled 
that  he  has  permanently  freed  himself  of  all  influenoea^  oonneotion%  aaso* 
etationa,  eohabttationa,  and  relationa,  ol  every  name^  oharacter,  and  de- 
eoription,  with  a  certain  woman  named,  to  whom  he  waa  married  at  the 
time  of  the  exeootion  of  the  will,  ia  void,  aa  being  against  pablie  policy, 
and  in  restraint  of  the  marriage  relation  and  its  eontinnance^  and  the  do- 
viae  ia  operative  to  the  aame  extent  aa  thongh  aneh  conditioB  had  boI 
been  written  in  the  wilL    ^Tamle  v.  JBt^ar^  S91. 

flee  Amumpsit;  Fbaupvlbht  Comvbtavob^  L 

DIRBCrORS. 

flee  00BF0BATI0II%  H 

DIVKR8I0N. 
flee  Watbbooubsbs,  S-i^  10^  IL 

D0CX0R8. 
flee  Pstbioiavs  Ain>  SmMBOBa 

mn  PBOCB88  OF  LAW. 
flee  OoMSTmrnoivii 

DURESa 

!•  DoBHB  Of  PBomrrr  cannot  exist  without  there  being atlmal  to  teaoiM 
aet  which  the  threatening  party  has  no  legal  right  to  dc^  —some  ffl^fsl 
exaction,  cr  some  frand  or  deception.  The  restraint  mast  be  immineBt^ 
and  snob  as  to  destroy  free  agan^  in  a  mind  of  ordinary  iiiwnasa^  wilb- 
ent  pressnt  mesne  of  protection.     Tork  v.  HiMt^  78. 

%  A  TbAVBISE  09    8r00K   OV  a   CORPO&ATIOH    OAHNOr    B8   AvoniBD  ov 

IBB  Gbodhd  09  A  1*HRBAT  that  if  aoch  tranafer  waa  Bel  made  to  a 
creditor  of  the  corporation,  he  would  take  immediate  stsps  to  charge  the 
property  of  the  corporation  with  a  large  sum  of  money  which  it  mm 
owing  to  him,  and  that  if  the  sale  of  the  atook  to  any  other  peracn  mm 
attempted,  auch  peraon  would  be  informed  of  the  exiatenoe  of  this  ecr* 
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fonit  dAl,  aaa  af  Iht  IntnilQii  of  Ifae  «cettir  to  «iMt  Hi 
Md  tiM Ml* of  tiM ftook  wmld  tiMNiij  b9 pMfwtid.    r«iiT. 

m 

&  IhmiaB  OP  Paoipnanr^OoKnMuinon.— >(hniWa»  FLmm  bb  Momr 
AVD  Pbofbbtt  n  ▲  OosroRATioiii  and  tfa«rabj  mbjaoli  U  iotiM  iMitid 
•I  a  niAjority  of  ilia  alooklMilder%  eannol  avoid  a  tnaate  of  Ida  aloak  oa^ 
tha  grciuid  thai  il  waa  indaoed  by  tba  tfaraafeof  Ua  oo-atooklialdan  la 
aaaaiis  aawiadj  ilia  aarpocala  burinawi     JTarl  v.  AhU<  71b 

SASBBiENTa 

ov  Fifluaa  hov  RanmomD  to  Svbvaob  or  Socu  — Whan  ■^narali 
axial  in  tha  upper  and  lowar  pottiona  of  tiM  aana  boildini^  a  tigM 
of  paanfa  amy  ba  otaatad  throogh  tha  haUa  aad  paingaa  abora  tiM  aar> 
faaa  aa  wall  aa  apon  tha  aar&MM  itaalL    Ifewkqfw*  Maifo,  45S. 

8aa  Hmkwai%  1«  S|  L4hdlobb  avd  Tmm^  1;  PaiTAn  Wam 

BJBcmiBarEL 

L  TuLMJuotQ  SRorPiL  vor  KioaaaART  ni  Bjaonmnv  wanr.  — ItbafM- 
aral  rola  that  aa  aatoppel  must  be  pleaded  in  ordar  to  ba  aTmilabla  aa  n 
dafanaa^  bnt  tfaia  rola  doea  not  apply  to  ajaotmant  aaHa  inwhiah  tiM  pav* 
tiaa  do  nal  aat  np  tha  tilla  on  which  they  rely.    Tifkr  ▼•  fftM^  297. 

%  IqunASUi  Dimiaa  mat  bi  8n  vr  vr  ANawns  m,  — A  dafandant  in 
aa  aetiaa  of  ajeotment  may,  under  tha  Miaaonri  eoda^  Intarpoaa  by  aa- 
awar  aa  aqnitabla  dafanie^  and  hia  eqaitiea  may  be  tried  aad  datarmhiad 
diraeUy  ia  that  aotioa,  withont  having  to  laeort  ta  aa  iadapandaat  aall 
iaaqnilgr.    (Hgbmm  w.  McLtmghMm,  Wk 

8aa  Amai^  i;  Baiovrai^  L 

ILBGTRIO-UQHT  OOMPANISSL 
BaaTiJOi^ab 


IHIVA/ 


8aa  OoiiTBA0ii%  Ml 

ElOMBNT  DOMAIN. 
■noiAL  DAMAaa  wnramji'  Aowal  Takiho.  —  Wbata  tha  property  of  a 
pafaaa  haa  bean  apaoially  depreoiatad  in  valnai  in  axoeaa  of  tha  iajniy 
aoatalnad  by  thaoommnnityat  larga^  by  raaaoa  of  a  pablia  iaiprovaoMa^ 
ha  ia  aatitlad  to  oompanaatioa  ia  ^**injgea  far  anch  dapiaoialion,  ritfumA 
ao  part  af  hIa  property  ia  aotaally  takaa.    Ommka  tU  A  S.  09»  r.  Jm^ 

^9t  Nrauirai^  §i  lUnaoAWi^  t;  TmrnFai 

ENCUMBRANOBS. 
8aa  OofWEMUum,  %  t|  Dmoa  Am  OBMoaom^  U  BBn%  UL 

SQumr. 

L  Oousr  ov  CtaaaomT  will  Dwowm  QuaHfrioai  ov  Law  ai  Wui  ai  m 
EQUITT9  waiv.  —  Whan  the  oommon*law  and  ehmoaty  Jnriadiatiaaa  are 
▼eatad  ia  tha  aama  tribanal,  the  ooart  aitting  in  eqnity  will  deaida  qaa^ 
tione  of  law  aa  well  aa  of  equity,  and  will  grantor  rafnaa  roUaf  aaaardiag 
aa  it  daeidaa  tham.    JVvncA  v.  Parktr,  7ZX 
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%  Comrnf  or  Bomyr  wnx  war  Rbtaiit  Causi  vm  CoMnm  DEmmnrA- 
TKOHf  WKBT.  —  ▲  oowrl  «f  •qolty  whiob  has  ligbtfnllj  acquired  jaris- 
dietiOB  to  grant  an  injunction  for  a  apooial  pnrpoM  will  not,  as  a  mattor 
of  rights  retain  the  oaaae  for  the  pnrpoee  of  settling  all  the  iaeaei^  whoro 
moh  iaraeo  are  properlj  determinable  in  a  oourt  of  law  only.  Laior  t. 
McOamm.  446. 

9k  Tbuct.  BmoMininrr  ow,  n  EQimr— Atatotb  ov  Iakxtatiovs — Db- 
MAMB — TiAQHML  —  A  oonrt  of  eqaitj  baa  Jarisdiotion  to  enforoe  an  expreas 
•ontinuiag  tmet  oreated  bj  a  written  initrnment  in  theae  worda:  **  I 
hereby  oertify  that  I  hold  in  trust  for  Frances  B.  A.  Gutoh  the  snm  of 
iear  thonsand  dollars,  for  which  I  agree  to  pay  interest  at  fire  per  cent 
fm  annnm,  and  I  promise  to  refond  to  her  the  said  fonr  thousand  dd- 
kvs  on  demand."  And  the  fact  that  it  may  also  be  enforoed  at  law  will 
aot  oust  the  jurisdiction  of  equity.  This  certificate  or  declaration  is  not 
Ib  cflTect  a  mere  promissory  note  payal)le  on  demand,  but  a  deposit  in 
•ontinning  trust  until  the  cutui  qm  tnut^  by  her  act  in  demanding  pay- 
■mbI^  determines  the  trust.  And  where  the  bill  to  enforce  this  trust 
•llegee  that  the  actual  demand  for  the  reetoration  of  the  four  thousand 
doilan  was  first  made  within  six  years  before  the  commencement  of  tha 
■■11^  since  the  suit  would  not  hare  been  barred  by  the  statute  of  limita- 
tiooa  if  the  mon^  had  been  sued  for  at  law,  the  statute  will  not  be 
lulled  In  equity.  The  complainant  is  not  guilty  of  laches  in  not  deter- 
■dning  the  trust  during  the  lifetime  of  the  trustee.  QttUk  r.  Fo^dkk^  473. 

^  JVHOMMST  Vr  DUFAULT  OSTAUfBD  BT  FbAUD  —  EqUITABLB  RxUBF.  ^A 

Judgment  by  default  quieting  title,  obtained  upon  service  of  summons  by 
publioation,  will  be  set  aside  in  equity,  when  it  appears  that  the  com* 
had  no  knowledge  of  the  pendency  of  the  former  action  or  of 
of  Judgment  therein  until  more  than  one  year  after  its  date^ 
that  he  was  the  owner  of  the  land  in  dispute^  and  that  the  defendant  in 
equity  knew  that  the  allegations  in  his  complaint  in  the  former  action 
were  false,  and  that  he  secured  an  order  for  service  of  summons  by  pub. 
lioation  by  mesas  of  a  false  affidavit.    Dtmtap  v.  Steere,  143. 

&  jrVBOMBHTB.  -^EqITITABLB  RbUBP  BI  GBAHTBD  WBBBl^  BT  AOOIDBHT,  Mo- 

TAMMf  Fbaus^  OB  Othbewibb,  a  party  has  obtained  an  unfair  advantage 
fa  proceedings  in  a  court  of  laW|  wiUiout  negligence  on  the  part  of  the 
adverae  party,  and  which  must  necessarily  make  that  court  an  instm- 
BMut  of  injustice  unless  the  advantage  thus  gained  Is  restrained.  Dunlap 
T.  Sieere,  143. 

4  KqviTT  WILL  9in  Bbubyb  aoaibst  Jvdombbt  bot  Shown  to  bb  Ub« 
JUBC  —  A  court  of  equity  will  not  relieve  a  party  from  a  judgment  ob- 
tained against  him  for  a  debt  which  k  neither  alleged  nor  shown  to  be 
mnjust    Orotier  v.  AUm,  881. 

%  OKMDtsom  BouBB  TO  Bbdvob  hd  Dbbt  to  Judombbt  BBfOEB  Iktok* 
mo.  — As  a  general  mle^  before  a  creditor  can  invoke  the  aid  of  a 
court  of  equity,  he  must  reduce  hia  debt  to  judgment,  and  exhaust  his 
kgel  remedies,  but  where  a  number  of  the  demands  held  by  a  plaiatiff, 
who  k  the  assignee  of  the  creditors,  have  been  reduced  to  judgment,  the 
court  thereby  acquires  Jurisdiction  of  the  subject-matter,  and  may  pro- 
ceed to  do  full  and  complete  Justice  between  the  parties,  aad  dispcee  of 
tlM  whole  matter  before  it.  Bqfhum  v.  Miiehell,  86a 
BBBBfUBAL  AaaooiATioNi^  8;  BouMDABiBa,  8;  Cobfobatiobi,  8;  Covb- 

BABTB^    1|  DbBDS,    1;  BjBCTMBNT,  2;   EZBCOTOBS  AND  ADMINISTRATORS, 

14s  Fbavsolbbt  Oomtbtanobs,  1, 8;  Giwra,  1;  ImvNcnoMs;  Interstatb 


972  IvDsx. 

BBBERTTOll. 

DSVI8K. 

L  0iTm  Of  Tkuct  Vod  bboaubb  No  BBssnauBT  n  DmavAinD  bt 
will  euinoi  be  mads  vilid  by  tbe  designatioa  of  «  beoafloiarj  by 
tnisteM,  in  pnmuuiM  of  a  disontioii  t6«M  in  them  by  tiM  irilL    11^ 

&  Dbvxu  ni  Tboit  n  Void  iob  WAm  op  Dbbwhaisd  Bnsmuxr 
il  devisM  proper^  to  tnuteat  to  bt  bold  for  two  livM  in  boiigp 
qo€sto  the  tnutees  to  proonro  tho  paaMge  of  an  aet  for  an 
to  bt  known  as  tiM  ^TSdon  Tnut^"  with  oapaoity  to  eotablirii  and 
tain  a  froe  library  and  reading-room  In  the  «i^  of  Now  Torl^ 
promote  tnoh  leienttfio  and  ednoational  objeoti  aa  tim  tmeteee  may 
particnlarly  deoigoale,  and  anthoriaee  them  to  oonvoy  enoh  preperij  to 
■nob  oorporation»  when  formed,  bnt  deolaree  that  in  omo  it  is  not  formod» 
or  tbat^  if  from  any  oanse  or  reason,  they  shall  deem  it  inezpodioBt  to 
oooToy  to  sttoh  oorporation,  then  tfa^  are  direoted  to  apply  it  to  the  nao 
of  snob  oharitablo^  edneationa],  or  soientifie  porposes  as  1m  their  Jwdg- 
ment  will  render  snob  prc^erty  most  widely  and  enbstantial|y 
la  the  interesii  of  amnkind.  This  deriso  does  not  designate  any 
eiary,  bnt^  on  the  oontrary,  leaves  it  to  the  diooretion  of  tim 
whether  or  not  they  will  ooot^  or  not  to  tho  oerporation.  Henoe 
is  aot^  and  eannot  bs^  any  person,  natorsl  or  artiiloia],  wlio  ii^  o 
'  beoome^  entitled  to  the  ozeontion  id  the  tmst  in  his  likvor*  TBdm  ▼• 
tfreea,  487. 

&  A  Dbvisi  on  BiQuiar  fo  a  Oqrvobatiov  to  u  Crbatsd  aftsr  tim 
of  the  testator  will  be  npheld,  if  the  oorporation  is  oalled  into 
within  the  time  allowed  for  the  Testing  of  fntnrs  estatss.    The  gift 
be  treated  ss  in  the  nature  of  an  ezeontory  devise^  dependent  npon 
inoorporation  of  the  institntion  oontempUted  by  the  will,  and  as  ti 
upon  the  oooorrenoe  of  that  oTent     TUdem  r.  Oreen,  487. 

4.  Wills--- RunuoiSDDBvnn.  — Where  a  testator  gives  an  absolnlsestalB^ 
and  insnbssyisnt  pisssgss  of  the  wiUnneqniTooslly  shows  that  be 
the  devisss  to  take  a  lesmr  interest  only,  the  prior  gift  is 
oordinglyi  bnt  BNre  preoatocy  words  will  not  affeot  the  prior 

wo   ^m  ^a^mn^^aw  sws  ^^a^^^s 

i^  Wills— RnTBiOTXov  <m  Ihimn.  —  Where  a  testator  gives  his  wifs  na 
absolnte  fee  by  wiU,  with  ozprem  power  to  oooenme  or  oonvey,  withonft 
devising  tho  nnoonsnmed  residoe  himaeU^  bnt  desiring  his  wife  to  do  on 
in  a  oertain  manner,  patting  his  request  in  strong  words,  ordinarily  tai- 
porting  oommand,  bnt  so  used  as  to  indioate  only  an  intent  to  control 
one  of  the  iooidenta  of  the  eatate  already  devised,  snob  request  wiU 
ohange,  qualify,  or  rsdnoe  the  estats  previously  given.  Oood  ▼. 
Mom,  69a 

4  WiLLB— PniCATOBTRiSTUOTioNOMDxvigB.— Wordsinawillexi 

of  desire  or  recofDmendatioa  will  not  oonvert  an  abeolate  devise  into  a 
trusty  unless  it  clearly  appears  that  the  testator  intended  not  to  comaiia 
the  entire  estate  to  the  devisee,  or  its  ultimats  dispoeal  to  his  disoretioas 
and  while  the  words  of  request  in  the  will  are  commands  ss  to  the  dirsoi 
disposition  of  the  estste,  yet  they  are  not  so  as  to  limitstions  on  previeos^y 
granted  estates,  unless  it  affirmatively  appears  that  thay  wars 
to  be  imperative.     Good  v.  FkMorn,  690L 
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f.  Wtll— CoifnitircTioN  or Detisk.  —A  will  stating,  — 1.  TChtA  tiM  IwIa- 
tor'i  bmnattead  thall  be  reterTed  for  tho«e  of  his  ehildrsn  wbo  hftvo  no  f am- 
ily»  or,  hanng  a  family,  are  destitute  of  a  home  and  not  able  to  work|  2. 
Tliat  all  hii  other  landed  property  is  to  be  sold  and  the  prooeeds  dirided 
among  his  ohildren;  8.  That  whatever  other  property  he  may  be  pos- 
sessed of  he  girea  to  his  wife^ — does  not  giro  the  wife  the  homestead^  bttt 
II  Tests  iB  hk  ehildrsn.    OarpeiUer  ▼.  Carpettier,  669. 

H  Wills— Dbtisb uroii  Ooitditioii  that  Ditobi  oiall  BMmnoL  —A  eon* 
tion  attached  to  a  deviie  in  a  will,  proriding  that  the  derisee  named 
shall  only  take  theretmdert  ii^  at  the  expiration  of  ten  years  from  the 
death  of  the  testator,  the  derisee  shall  have  beoeme^  in  the  Judgment  of 
the  ezeootors  of  the  wlO,  permanently  and  thoroughly  reformed  of  intem- 
perate habits^  immoral  eonsortings  and  assoeiatioB%  and  should  then  bo 
iiTing  with  erident  promise  to  eontinuo  to  lire  rirtuoos  aad  tempsrate 
lor  the  rsmainder  of  lus  life,  is  ralid  and  binding  on  the  ezeouteta  sad 
en  the  deriMO  and  will  be  upheld.    Hawhi  t.  Buyairi^  Ml. 

%  Wnxf  ^DzTm  to  Distbot  Mabbiaoi— Public  Pouot.  —  Aeouditioa 
attsfllied  to  a  deriae  by  a  father  to  his  sooy  that  the  derisee  shall  be  si^ 
-titled  to  take  under  the  will  only  when  the  exeoutors  thereof  are  satisfied 
that  he  has  permanently  freed  himself  of  all  influenoes^  oonneotion%  amo* 
eiationa,  eohabitattons,  and  relations,  ol  vwwty  name^  eharacter,  and  de- 
soription,  with  a  certain  woman  named,  to  whom  he  was  married  at  the 
time  of  tiie  execution  of  the  will,  is  roid,  as  being  against  pnblie  poUey, 
and  in  restraint  of  the  marriage  relation  and  its  continuance^  and  the  do- 
rise  is  operatiTe  to  the  same  extent  as  though  such  conditioa  had  aol 
besB  written  in  the  wiU.    ^Tamle  ▼.  Euifari^  S91. 

floe  AnuMPSiT;  Fbaubulbht  Comtbtab€I%  L 

DIRECTORS. 
flee  OonroBATioB^  H 

DIVKR8I0N. 
floe  WatbbooobsbSi  S-i^  10^  IL 

D00TOR8. 
floe  Pbtbioiavs  Ain>  SmMiOBa 

DUB  PROCB88  OF  LAW. 
flee  OoMamvnoBii 

DURESa 

1.  DoBHB  Of  PBomnr  eannot  exist  without  there  beingallirsal  to  ^mm 
aet  which  the  threatening  party  has  no  legal  right  to  dc^  —some  fU^fil 
exaction,  cr  some  fraud  or  deception.  The  restraint  must  be  immineBt^ 
and  such  as  to  destroy  free  agsn^  in  a  mind  of  ordinary  flrmnssi^  with- 
out present  means  of  protection.     York  ▼.  iUMe^  78. 

%  A  TBAvsnE  ov  8rooK  or  a  CoRPo&ATioir  cannot  bb  AroniBD  ov 
IBB  Gboobd  Of  A  1*HRBAT  that  if  such  transfer  was  aol  made  to  a 
ereditcr  of  the  corporation,  he  would  take  immediate  steps  to  eharge  the 
property  of  the  corporation  with  a  large  sum  of  money  whieh  it  was 
owing  to  him,  and  that  if  the  sale  of  the  stock  to  any  other  person  wbb 
attempted,  such  person  would  be  informed  of  the  existence  ol  this  cor* 
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fctsto  dAl,  aaa  af  Iht  IntnilQii  of  Ifae  «cettir  to  «iMt  Hi 
Md  «M Ml* «f  tiM ftook  wmld  tiMNiij  b9 pMfwtid.    Tmkr. 

m 

&  IhmiaB  OP  Vwanam^OomoauamnL  — >(hni  Wa»  FLmm  mb 

AVD  Pjbofbbtt  n  ▲  OoKroRAno]r»  and  tborab/  lobJMli  il  totiM  «wtfil 
•I  a  niAjority  of  tlio  ilooUMildenb  ouinot  iToid  a  tnmte  of  hio  ilook  «i^ 
tbo  grooad  tiiai  il  was  indooed  by  tho  tiiroo*  of  hk  oo-otookboldwi  lo 
aoiuma  vawiidj  Iho  oofporato  burinaw.     Tori  v.  AhU<  TIL 

SASEMSNTSL 

ov  FifluoB  Hov  RanmomD  to  Sotvaob  op  Socu  — Wban  oapMnfta 
oziol  in  thoupperaad  lowerporMona  of  tbo  aaooboildini^  ai%hl 
of  paiMfa  mmj  bo  oraatad  through  tho  haUa  and  paaaagaa  aboro  tho  aar* 
faoo  aa  wall  aa  open  tho  bot&mm  itaalL    Ifewkqfr.  Maifo,  45S. 

800  HMKWAI%  1«  S|  L4HDL0BB  AVD  T^lf  AHI^  1|  PMTAn  Wi 


BJBCmiBNT. 

!•  PtBAsno  Srofvu  vor  Kiobb8ast  ni  Bjaonmnv  wanr.  — Itlaa^ 
oral  rolo  thst  aa  aatoppol  mast  be  pleaded  in  ordar  to  bo  «nulabla  aa  m 
dafonae^  b«t  thia  ralo  doeanot  apply  to  eJootmoBt  aoiti  iavhidh  Utt  pov* 
tUa  do  not  aat  op  tho  title  on  which  thojr  rely.    T^  r.  HoU^  ZSI. 

%  IqunASUi  "DMnaam  mat  u  8n  ur  bt  Ahbwbb  xw.  » A  dofondant  in 
an  aetion  of  ^eotment  may,  nnder  tho  Ifiaaoorl  ooda^  latarpoaa  by  an- 
■war  an  actable  dofanaeb  and  bla  eqnitiea  may  bo  tried  and  dotermhiod 
difoolly  in  that  aotian,  without  haviiig  to  loaort  to  an  indapandant  anil 
inaqailiy.    C%ftiini t.  if eLaa^iUim  SM 

800  Amai^  i|  Baiomi^  L 

ILBGTRIO-UQHT  OOMPANISSL 
BeoTiJai^lL 


800  OoiKT%Aas%  Ml 

ElOMBNT  DOMAIN. 
■noiAL  DAMAna  wiwuwrr  Aowal  Takxho.  —  Wbara  tiM  property  of  n 
paraon  haa  been  apeoially  depraoiated  in  Talnoi  in  axoeaa  of  tho  i^fmy 
■Dstalnod  by  thooommnnityat  large^  by  raaaon  of  a  pablia  impiofoinan^ 
bo  ia  antitlod  to  ooi^onaation  in  ^**injgea  for  tnob  depiocilatioii,  alHiov^b 
no  part  of  bla  propariy  la  aotnally  taken.    Qmaka  efe  &  A  Ok  ▼•  Jm^ 

8aa  HuBAiiOi^  9|  lUnaoAWi^  t;  TmMPai 

KNOUMBRAHOBS. 
8oo  Oot¥mAira%  %  t%  DmoB  am  OKaaBom^  \% 

SQumr. 

Oousr  m  OBivonnr  will  DioiDa  Quamnmi  ov  Law  aa  Wi 
BQunTy  wanr.  —  When  the  eommon«law  and  ohano 
Teated  in  tho  aamo  tribnnal,  the  oonrt  litting  in  oqmity  will  deoido 
tiou  of  law  aa  well  aa  of  equity,  and  will  grant  or  lofnaa  relief 
aa  it  deeidea  them.    /Vvndl  ▼.  Parbr,  738. 
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ft  OBrav  or  Bomyr  wnx  war  RvrAiir  Cause  ior  CoMnjm  DEmmnrA- 
Tioif»  wuv.  »▲  oowrl  «f  •qvi^  whieb  has  rigbtfullj  aoqnired  jaria* 
dietioa  to  grant  aa  injuiiotioa  for  a  apeoial  parpoM  will  not,  aa  a  mattor 
•I  rights  retain  the  caaaa  for  tho  parpoae  of  sattling  all  tb«  iasiiM^  whoro 
moh  iaaoM  art  properljr  datarminable  in  a  court  of  law  only.  Laior  ▼• 
McOamm.  446. 

ft  Ikvn.  BmoBflBunrr  or,  ni  EQimr^flTATOTB  or  Iakxtations — D»- 
UAKD — TiAQHML  —  A  oonrt  of  oqaity  hat  Jortsdiotion  to  anf oroe  an  ezpreia 
•ontiniiing  trnat  created  bj  a  written  instniment  in  these  words:  **  I 
kareby  certify  that  I  hold  in  trost  for  Frances  B.  A.  Gutch  the  snm  of 
Idot  thousand  dollars,  fw  which  I  agree  to  pay  interest  at  fire  per  cent 
fm  annum,  and  I  promise  to  refund  to  her  the  aaid  four  thousand  dol- 
hn  on  demand."  And  the  fact  that  it  may  also  be  enforced  at  law  will 
■et  oust  the  jurisdiction  of  equity.  This  certificate  or  declaration  is  not 
Ib  effect  a  mere  promissory  note  payable  on  demand,  but  a  deposit  in 
eontinuing  trust  until  the  cutui  qm  tnut^  by  her  act  in  demanding  pay- 
aent^  determines  the  trusti  And  where  the  bill  to  enforce  this  trust 
SkUegea  that  the  actual  demand  for  the  restoration  of  the  four  thousand 
dellaie  was  first  made  within  six  years  before  the  commencement  of  the 
Nit^  sinoe  the  snlt  would  not  have  been  barred  by  the  statute  of  limita- 
tiooe  if  the  mon^  had  been  sued  for  at  law,  the  statute  will  not  be 
applied  in  equity.  The  complainant  is  not  guilty  of  laches  in  not  deter- 
■iiiiing  the  trust  during  the  lifetime  of  the  trustee.  ChtUk  t.  Foidkk^  473. 

4  jrVDaMlWT  Vt  DiUAULT  OBTAUfXD  BT  FbAUD  —  EqUETABLB  RbUST.  ^  A 

Judgment  by  default  quieting  title^  obtained  upon  service  of  summons  by 
publication,  will  be  set  aside  in  equity,  when  it  appears  that  the  com- 
plainant had  no  knowledge  of  the  pendency  of  the  former  action  or  of 
liie  lendition  of  Judgment  therein  until  more  than  one  year  after  its  date^ 
flinl  he  was  the  owner  of  the  land  in  dispute^  and  that  the  defendant  in 
eq[uity  knew  that  the  allegations  in  his  complaint  in  the  former  action 
ware  false,  and  that  he  secured  an  order  for  service  of  summons  by  pub. 
lieation  by  means  of  a  ftdse  affidavit.    Dwdap  v.  Sieere^  143. 

Mk  JWDQMaMTB.  -^EqUTtABLM  RiLIKr  IS  GbAFTSD  WBSBl^  ST  AOOIDBNT,  MlS- 

9MMM,  Fbaui^  OB  Othbewisb,  a  party  has  obtained  an  unfair  advantage 
Ib  proceedings  in  a  court  of  laWg  without  negligence  on  the  part  of  the 
ndverae  party*  and  which  must  necessarily  make  that  court  an  instm- 
BMut  of  injustice  unless  the  advantage  thus  gained  is  restrained.  Dunlap 
▼•  Steere,  14ft 

C  Kqvitt  will  vor  Rblibvb  aoaisst  Judombht  hot  Shown  to  bb  Uv* 
JUBC  —  A  court  of  equity  will  not  relieve  a  party  from  a  judgment  ob- 
tained against  him  for  a  debt  whieh  is  Bsither  alleged  nor  shown  to  be 
vnjnst.    Orotier  r.  AUem,  881. 

H  Gbbdiiob  Bouvd  to  Bbduob  his  Dbbt  to  Jvdombht  BsroBS  Iktok- 
nra.  —  As  a  general  mle^  before  a  creditor  can  invoke  the  aid  of  a 
eoort  of  equity,  he  must  reduce  his  debt  to  judgment,  and  exhaust  his 
kgsl  remedies,  but  where  a  number  of  the  demands  held  by  a  plaintiff', 
who  is  the  assignee  of  the  creditors,  have  been  reduced  to  judgment,  the 
eoort  thereby  acquires  jurisdiction  of  the  subject-matter,  and  may  pro- 
seed  to  do  fall  and  complete  Justice  between  the  parties,  aad  dispose  of 
the  whole  matter  before  it.  Be^bum  v.  MUektU,  86a 
BBBsnaiAL  AsBooiATiONS^  8;  BouBDAEiia,  Zi  CoBFOBATioiis,  8;  Govs. 
HAim^  1;  Dbbds,  1;  Bjsotmbnt,  2;  Exbcutobs  and  Administrators, 
14;  FBAomruDiT  Comtstanoss,  1,  8;  Outs,  1;  Injunotions;  Imterstatb 
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Cnaamtmt  Jvumnmn,  1»  6^  7, 14;  Lanvloiib  avd  Tbitav*  t|  Moi 
PAL  OoBVOEAimnry  IS;  FABsmmsHip,  8;  Tsmm,  3;  4,  U. 

ERROR. 
8m  AmUto 

SS3X)PPEU 

I.  Obaktos  oy  I«4»  BgowfiD  vr  ho  DaaLARATiam  avd  Dbbd^ 

«-  A  penoa  wbo  oonTeyi  to  another  all  tho  righti  title,  and  intai^ 
•et  that  he  inherited  from  hit  father  in  certain  land%  declaring  to  hin 
grantee^  at  the  time  of  the  oonreyanoe,  that  a  prior  nnreeorded  deed  of 
•Boh  landa  from  hia  father  to  him,  oontnining  reetriotiona  on  tho  alien»> 
tion  of  hia  intereat  therein^  had  noTer  been  delivered  to  or  accepted  by 
him,  will,  in  an  aetion  of  ejectment  brought  againat  him  by  tnch  grantee^ 
be  eatopped  bj  bia  deolarationa  and  deed  from  denjring  that  hia  deed  ooik- 
▼eyed  tha  aetata  in  the  land  which  he  would  hare  taken  bf  faiheritanoe^ 
bad  no  deed  been  made  by  hia  father  to  him.     T^ler  ▼.  HaU,  837. 

%  Bbioftil  AOAixn  OwRXR.  —Whore  the  owner  of  property  holda  oat  an- 
other aa  baring  power  of  diaporition  or  authority  otrer  it  for  any  purpooa^ 
b9  ia  eatopped  to  deny  the  eziatenoe  of  aocb  power,  aa  againat  one  wbo 
baa  iniiocently  dealt  with  the  party  bi  whom  audi  apparent  power  in 
▼aated.    ffittw.  Wand,78S. 

Mm  Anounr  ahd  Glibbtt,  1;  Baxkb  avd  Bahkino,  2,  t;  BoaNDAum^  Ss 
hwmim,  2;  BraoricKiT,  1;  EzxGirnoN»  7;  Ibsubanci;  ^  9;  Judombir^ 
4  %  19)  Laviklokd  and  TxifAirr,  2;  MoBTGAon,  %  S, 

BVIBBNOB. 

h  TKmamnma  nur  OBDnrABT  Ain>  Pbobabli  CosrsiQuiircn  or  Act  axb 
IVTBMDnx  •— Brery  aane  man  ia  preaumed  to  intend  the  ordinary  and 
probable  oonaequencea  of  any  act  that  he  porpoeely  doea.  8uiU  ▼.  £•* 
9elk,19fk 

%  iMTBBLliriAnoHS  iH  Proiatb  DsBD.  —  Interltneatiooa  in  an  adminiatm- 
tor'a  deed  offered  in  endenoe  are  preaumed  to  liaTe  been  made  befora 
signing  only  when  the  deed  and  ita  aurrounding  oircumatancea  are  frao 
from  anapidoni  and  if  anoh  oonditiooa  do  not  exists  the  deed  ia  not  ad- 
miaaible  in  eridenoe  without  aatiafaotory  explanation.  OoiGm  ▼.  BaH 
877. 

H  Bmnnioi  of  Loot  FMmATi  IinmmiST.— Where  tbo  original  biTwataaj 
iareeorded,  it  beoomea  a  reeord  of  the  probata  eourt^  and  when  the  origiiMii 
la  loat,  a  oartiflod  oopy  ia  tba  beat  eridenoe  with  wfaldi  to  proro  ita  ooai* 
tenta,  but  parol  evidffioa  li  Ml  admlaaibla  for  that  purpoaaw  OoBbm  w. 
Ba«,877. 

4  Bh  QvtM  MiAii  tba  qfaonmatanoaa,  ftMti»  aad  daelamtiona  wblob  grw 
out  of  the  main  fact^  oontemponneooa  with  i^  and  aarru  to  lUaatiata  iii 
eharaoter.    Btmus  r.  Chicago  elc  Jtp  Ox,  68. 

9k  B»  QnrTA  — DsoLABATiom.  —  AB  dedaiatioiia  or  o»e1amationa 
by  the  partiea  toa  tranaaetion  wfalob  are  oontempcraneoua  with  and 
eompany  it,  or  whioh  are  made  under  aaoh  eircumatanoaa  aa  will 
a  reasonable  preramption  that  they  are  tbo  apontaaeoua  utteraaoa  «f 
tiioughts  created  by  or  apringing  out  of  the  tranaaeticMi  itaelt  and  an 
aoon  thereafter  aa  to  exclude  the  preeumption  that  they  are  the  raanlt  of 
premeditation  or  deaij(o,  and  which  are  calculated  to  throw  li^ht  oo  tho 


and  feiMlloB  off  lh«  partiai^  an  •AmlnlUe  In  avMtMa  m  fMl 
cftiMfw^MtfiiL    /irftrwartowg/gie.  iTy  Oik  t.  Andermm,  902. 

§k  Rm  Gsbta— DaoLABinoM  Madb  SuBsiQvaiiT  «o  Aoamnr.  — TIm 
dedarations  of  000  injured  in  a  railway  aooident  aa  to  Ita  oanaa,  mada  al 
the  place  within  a  few  minntet  after  it  occurred,  are  admiaaibla  aa  pari 
of  the  rei  yeite.    Texeu  etc  M'p  0(k  y.  JfokHsoa,  929. 

7.  Dklabations  Subsbqubnt  to  AodBBHT.  —  Deolaratiooa  of  one  Injnred 
in  a  railroad  accident,  as  to  ita  causey  made  at  the  plaoe^  within  a  few 
minntea  after  it  ocoorced,  and  while  ho  waa  atill  writhing  nndar  tha 
pain  inflicted  by  it»  are  admiosiblo  aa  part  of  the  rt§  getUa.  Intematiomd 
tie,  ffy  Co*  ▼•  Andermm,  902. 

9l  Ke8  Gbstjb.  —  DxoLABATioNa  ov  AS  BiioiiisBB,  Madb  wiTBnr  A  Fbw 
MoMJorrs  after  a  child  waa  killed  by  being  mn  orer  by  a  looomollva  la 
hia  oharge,  are  admiaaibla  aa  part  of  the  r§§  getim,  Hmwurn  t.  Ohkoi^ 
cfe.  ffy  Co.,  89, 

i^  Statutb  07  Fbavm.  —  Pabol  BviDKroi  n  AsmasiBLB  to  Protb  that  a 
OonTETANOi  made  by  a  Judgment  debtor,  after  the  aale  ol  hia  property 
vnder  ezeontion,  waa  for  the  pnrpoae  of  enabling  the  grantee  to  redeeaa 
il  from  each  aale,  and  that  the  latter  agreed  to  hold  the  premiaea^  ta 
aaake  anoh  advaneea  aa  ahoald  be  required  to  pay  taxea  and  aaseasmenti^ 
and  upon  the  aale  thereof  to  repay  anoh  adTanoea  with  intereat,  and  pay 
the  residue  ol  the  prooeeda  of  the  aale  to  the  judgment  debtor.  Byen  ▼• 
Z;odbe;212. 

10,  Bboobd  ov  FftoBAn  SALa^BnnuicB  to  ]&xpi.ais.  — >  Whara  there  ara 
aooflieting  daaoriptiooa  of  the  land  aold  in  a  probate  reoocd,  or  a  latent 
ambiguity  therein,  the  order  of  aale,  er  the  whole  or  any  part  of  the  fao» 
erd,  may  be  aided  by  referenee  to  the  InTontory  of  the  aetata^  «r  by 
aztrinaio  cTidance,  in  order  to  indantify  the  land  aold,  but  in  the  aiN 
aence  of  snch  oonilieting  daieriptiona  or  Utent  ambiguity,  other  land  than 
tiiat  whioh  ia  dearly  deacribed  in  auch  reoord  oannot  be  ingrafted 
therein  by  extrinsic  oTidence^  for  the  pnrpcee  of  showing  that  it  waa  in 
faet  the  land  mtended  to  bo  ooatreyed.    OoiMm  r.  BmBit  877. 

11,  OcncPABnoH  or  HAirowBimia to  Show  MiWAgi  01  Dun.— Wham 
the  criginal  inventory  of  an  adndniatrator  la  loat^  Wttera  written  by  tha 
man  who  wrote  it  are  not  admlasihle  to  show  an  alleged  miataka  In  tha 
administrator's  deed,  for  the  reason  that  there  oan  bo  no  oompariaon  of 
tiM handwriting.    CMMW.Batt,mi. 

It.  IVMM,  8oiiA]r8.^The  worda  ''Burks'* and  *'Banka"  ara  neithsr  Htm 
mmatti  nor  the  same  name.  Parol  oTidenoe  thai  land  aanveyed  aa  being 
that  of  ••Burka"  waa  in  faot  that  of  ••Banka"  ia  inadmiasible,  in  tha 
abaenoe  of  misdescription  or  latent  ambiguity.    Cblfiaa  ▼.  jBoA;  t77. 

lib  BviDBiioa  Pabtid  dtto  ImoRMAnoir,  ADinaiDZLrrT  or.— The  paating  of 
n  pertioo  of  an  euTelopa  containing  Ubelona  oMltar  into  the  information 
doaa  not  deetray  ita  eharaoter  aa  original  eridenoe  or  afliMl  Us  admia* 
albiUty.    StaU  r.  Armatrwig,  361. 

14.  Tblbphonu,  OoHTXBaATioin  BT,  when  pertinent^  ara  admlasibia  In  avl* 
dence.    JfiSMtfrf  Pac  Jty  Co.  t.  ffeidenkskner,  86L 

IA.  AypbaIi  —  ADMUBiDir  or  ImcATauAL  EnDnron— Nov-pnn/in>iauft 
Bnnon.  —  Poatal-card  notice  offsring  a  reward,  and  giving  a  deacriptiaa 
of  it  and  of  the  alleged  thief,  are  not  competent  aridenoe  to  ahow  thai 
search  waa  made  for  the  accused,  and  that  he  fled  from  tha  atate^  bnl 
when  the  admission  of  such  eridenoe  ia  not  prejndieial,  il  la  nal  gronnA 
for  rcTcrsaL  Siaie  r.  Woodmf,  28fii. 
AM,  te  Rap.,  YOL.  XXVIL— ta 
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li>  DMLASATnmB  OF  Dboiasid  Owhsb  of  Itti^  >M^  wtilb  in 

and  in  disparagement  of  liii  fiila  Ifaereio^  we  admiwihla  in  andanoe^ 
not  only  against  him  and  those  daiming  nndar  him*  hot  alaa  for  or 
against  sfanungen.    McLeod  t.  Swam,  229* 

17.  RaooBO  Of  Ahothib  Suit,  to  wiiioh  defendant  waa  naithar  a  party 
In  whioh  he  was  not  interested,  giying  the  navMa  of  oartaln 
members  of  a  firm,  la  inadmissiMa  to  show  that  plaintiff  is  Bot  a 
ber  of  that  firm,  aa  olaimad  bf  defendant.    Mkmmri  Fmc  Mtjf  Ok  v. 

8aa  AppmaIs  3;  Attobkst  abd  Clibxt,  t;  BovNiUBin^  X  6|  "BnanAXgi 
GoBPOBATTONS,  1;  Damaobb,  %  8;  Dbbdb,  2,  3;  8,  9;  Gim^  4|  HaoB- 
WATB,  8;  HoxioiDB,  3;  iNVAim;  IvjimonoR^  4;  Ivsahb  Pbbsobi^  S-4i 
Insurano^  18;  Irbigation  Di8TBion%  4;  Libbl,  0;  Maugioob  Pbobb* 
oonoN.  7,  10,  18,  17;  Kxooixablb  iNBTBUKKvn,  8^  5b  8;  Nbw  Tbiai^ 
1,  4»  6;  NuiSABOB,  6;  Plbadimo*  8;  RAn.EOAWi»  7,  8^  13;  17-Sl;  8»> 
ouonoB,  8;  TBBSPAfli  TO  Tbt  Xiklbi  Xkiai^  1-3^  4  Y»  4l  Waaaa- 
ooub8BI^  0^  8;  WiTVXHia. 

I»  giMirrioys — Hbap  op  Family — Ditobobp  Hobbabp.— WhersTwMfeaad 
and  wife  are  divorced,  and  the  onstody  of  their  minor  afaHdran  is  giTea  ia 
her,  bnt  he  contiaues  to  famish  means  for  the  sapport  of  snch  ohildren, 
ha  is  the  head  of  a  family,  and  entitled  to  the  benefit  of  tha  azemptioa 
laws.    RoberU  w,  Moudy,  4SA» 

%  XZBMPnOllS  ~  BlOHT  OP,  WHBH  SVPBBIOB  TO  JVDOMBBT.  —  A  party 

as  the  head  of  a  family,  is  ontitled  to  olaim  an  axamption  In  laad 
not  loaa  hla  right,  as  against  the  Uen  of  a  Judgment  for  debt 
against  him,  by  subsequently  oooveying  the  land  by  deed  of  gift, 
ha  has  nerer  parted  with  the  possession.  Hla  posssssioa  Is  saflleiesit  ta 
maintain  his  exemption  olaim  aaagainsttha  lien  of  tha  JndgaMnlb  ^m* 
ilfefoa  ▼.  Hooper,  227. 
IL  KzBMPTioHS.— OMNiBimOwHXDBTKoTBL-xsBPBB,aadBaadbyhiBiiBkii 
business.  Is  exempt  from  exeeution,  nndar  astatataezompting  **  tiM 
sary  tools  and  instruments  of  any  meohanio,  miner,  or  other 
and  kept  for  the  purpoae  ol  oarrying  on  hia  trade  er  business,*  Whi»  ▼• 
Oeme^,  820. 

4.  XZBMPnONB.  — LlBBABT  AVD  ImPLBMBBTS  OV  A  PB0PBBB10BA&  1Ca«  BVO 

exempt  from  execution,  whether  ha  is  tha  head  of  a  family  er  noiu 
arte  T.  Moudff,  426. 

i.  Kxxmptions.  —  Mbbb  PoaBBBBioir  OP  Lavd  by  one  entitled  to  aa 

tion  right  thorein  is  safiloiant  to  anstsin  the  exemption  as  against  dsbOi^ 
judgments,  or  other  Inferior  ttens.    Pemdlekm  t.  Hooper,  227. 

8L  XxBOUTioB  IssuBD  UHDXB  VoiD  JusoxxiiT  Is  itself  absolutely  voi^ 
asay  be  attacked  oollaterally  as  wall  as  directly,  and  its  enfc 
may  be  restrained  by  injunction.    Olioa  ▼.  iftnutaf^,  298. 

K  XXBOOTTOM  IsSUBD  frNDBBYoiI)  JODOMBMT  •—  RbDBUTBBT  BOHB  — ! 

PBL — CoLLATBBAL  Attaok.  —  Whoro  a  Judgment  upon  whioh  an  ax4 
tion  is  issued  and  levied  is  Toid,  the  party  giving  a  redelivery  bond, 
thereby  obtaining  the  right  to  letain  possession  of  the  property  leriod 
upon,  does  not  thereby  estop  himself  from  afterwarda  asserting,  eithar 
directly  or  collaterally,  that  the  judgmaat  and  exeoatioB  are  abaolataly 
0/sofi  V.  NuimaUy,  296i 

See  Btidbbgi^  9;  Justigb  op  thb  Pbaob;  Iduui^  1. 
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mCDTOBS  AHD  ATOnNISTRATORS. 

L  Lmmmv  ov  Obaitt  ov  ADioifBTBATioir.  ^  When  tlM  Um  fai  fotoa  •! 
.th«  tioM  «f  the  death  of  an  intoetata  doaa  not  fix  the  time  within  whieh 
adminietration  of  hii  estate  mnst  be  oommenoedf  the  faet  that  admini*- 
tntion  was  granted  more  than  ten  jrean  after  hia  death  doea  not  reader 
it  void.    Lifne  ▼.  Sanfordy  852: 

IL  Atati  ot  Dbobaskd  Wifb  Chaboiablb  with  Bxransn  ov  ADMiranUc 
now  THxaiOH  bt  Hvsbahd.  —  A  hoeband  who  adminiatere  upon  tiM 
estate  of  hie  deceased  wife  is  entitled  to  retain  therefrom  the  funeral  and 
ffobate  expenses  paid  bjr  him,  together  with  a  reasonable  oompensation 
lor  his  services  as  administrator.    MunlUm  ▼.  BiiM^  728. 

X  FHTCioiAir's  Boil  iob  Wira  not  Ghaboiabli  AOAnrar  xbb  Hratb.  — A 
bill  for  senrioes  rendered  by  a  phyaidan  to  a  married  woman  In  her  last 
siekaess  is  the  personal  debt  of  her  hnsband,  and  whsre,  after  her  death* 
he  administers  upon  her  estate,  he  is  not  sntitlsd  to  charge  it  with  the 
amoont  of  sneh  bill    MwiUoti  t.  Smitii^  728. 

4  ObATX-SIOVB    PbOPBBLT   BbOABDBD   as   PABT   of  FuKBBAL    EZFIViBi^ 

WHEB.  —  A  gratre-stons^  if  simple  and  inexpensiTC^  may  be  property  re- 
gsided  as  piurt  of  tiio  fnnersl  expenssi^  when  the  estate  of  the  dessassd 
IssdvoBt^    ifoiijtoii  ▼.  ^miCA,  728. 

H  Fbobasb  SAUi^lBBii  SoMABS.^^^Forris''  and  ''Varris**  are  Mmi 
«DiMHi%  and  a  probate  sale  of  land  belonging  to  the  sstats  of  Willis  A. 
9krri%  bat  originally  granted  to  WilUs  A.  Forri%  will  oonTsy  %  good 
ittlo.    XyiM  T.  ^oif/Mi  862. 

H  AmcnriBrEATOB's  Salb  mot  Jubioial  8al&  —  An  sdministrator's  sals  is 
aot  a  jndioial  sals  under  the  Bhods  Island  statatssi  MtQyAvM&m  v. 
irAafen,763. 

7.  Fbobatb  Salbb— Labd  Cxrtxfxoatb.  —Where  a  land  eertifleate  granted 
ta  a  person  by  spedsl  stttnts  is  ordered  sold  by  the  probate  oonrt  after 
his  death  in  payment  of  his  debts»  the  pnrdiaser  aoqnires  a  good  titi% 
espeoially  if  the  oertificate  Innes  before  the  sale.    X]nM  t.  Sottfardt  86S» 

&  Fbobatb  Salbs — Labd  CsBTiviaATB.  —  A  land  oertificate  granted  by  spa. 
eisl  statnts  to  the  heira  of  a  person  namsd,  in  oonsideration  of  his  right 
to  reoeire  it  personally,  is  not  a  gift  to  the  heirs  of  the  person  named, 
Imt  it  forms  part  of  the  aesets  ol  his  estate  after  his  death,  and  dnriag 
administration  thereon  is  snbjsct  to  sals  for  ths  payment  of  his  debts. 
Xyne  t.  Sat^ord^  862. 

H  Pbobatb  Salb  —  Oollatebal  Attaox.  —  Objeetaoos  that  ths  ordsr  for  a 
probate  sale  was  obtained,  and  the  ssls  mads  without  ths  neeessary  no- 
tice^ cannot  be  urged  when  the  ssls  to  collaterally  attseked.  Lyne  ▼• 
Smford^  862. 

10.  Fbobatb  Salbs — Collatbbal  Attack.  —The  abeence  of  an  exhibit  un- 
der oath  showing  the  condition  of  the  estate,  and  wliat  debts  have  been 
allowed  at  the  time  application  is  made  by  an  administrator  for  an  order 
to  sell  land,  will  not  vitiate  a  sale  made  thereunder,  upon  collateral  at- 
tack.   Lyse  T.  Saitford^  862. 

11.  Fbobatb  Salbs  —  Collatbbal  Attack.  —  Fraud  in  proeoring  an  order 
for  a  probate  sale,  and  in  the  sale  thereander,  is  available  when  the  sals 
is  directly  attacked,  but  cannot  be  urged  when  it  is  collaterally  assailed. 
Xfns  V.  flian/ord,  862. 

IS.  Fbobatb  Salbs — Collatbbal  Attack.  ~  Where  an  application  by  aa 
ndminlBtrator  to  sell  land  shows  that  the  estate  is  indebted,  and  asks  for 
AQ  order  to  sell  for  the  purposs  of  paying  debts,  ths  objection  that  the 
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ippHeaHea  Sadaam  ao  mmm  for  •dndalrtnilott 

UL  PlUIBAXI  flilili  —  f?fff lilTH ill  ARAflK  — AlMIVAWOB  fV  OLAMMm'^^AM 

order  of  m1§  gnuitod  oa  ■ppMoation  of  an  admaoUtntar  to  aiU  load  foe 
the  paTfuent  of  a  ipeoiflod  debt  amoaato  to  aa  eUowaiioe  of  mA  deb^ 
and  the  sale  eaaiiot  be  ooUateraUj  atte^od  on  the  grooad  Hiat  iA  o» 
OBired  before  tnoh  daia  wae  preeeated  or  allowed.  XfM  ▼•  8m^/bH^ 
888. 

14.  Loot  ov  Wm*s  Atavb  worn  Bmvni  or  AmcniiRmAinni  SnoMB>  b 
Rqurt,  WHur.  — Where  a  huaband  who^  ae  adminiatrator  of  the  eefe^e 
of  hiedeoeaeed  wife^  hae  tiM  right  to  retain  oat  «l  her  eetato  the  amoanl 
■eoeeeaiy  to  feimbme  him  ior  the  fnnetal  and  piobato  eipieee  paid  bf 
hini»  and  to  oonpenaato  himeelf  ior  hie  ewrioei  aa  admiaietgator,  diM 
before  eettling  hb  aeoonnt  with  the  probate  eonr^  hii  adminielnitQr  bmj, 
by  bin  in  eqnity  against  her  adminiBtntor»  eetaUish  a  lien  ea  her  er 
toto  for  endi  ezpeneee  and  eompeneationi  and  aneh  aaH  li  nak  benid 
^  the  deUjr  el  tiM  hnsband  for  more  than  twa  jean  after  the  deatt  el 
hh  wile  tomder  hh  aoeoant  m  adminietntor,  aor  by  the  ■■iiriwt  el 
hie  adminiatrator  to  haTo  hie  inteetato'e  aeeoaat  eettbd  ia  Aa  pioMi 
eoart  befera  iling  hii  bm  in  eqnify.    ifealtoa  r.  iffrnM^  TSl 

flee  ABammiT;  Aanunoi  Jham,  7|  IhnniH^  %  f;  Snaiaai^  ik  II 1% 
Hi  FaAVDOLon  OaarsrAiraaib  h  PAxnriaaBn;  i|  Tnai^  1%  W» 
% 

SXBBIFnOKa 

flee  baoonoH,  1-4;  HoianmA9b  if 


fleeWmnmi^^ 

VBLOHY. 
BmOmnmAoa^B, 

WlQWnSOk 
fleelmnuHo^  lib 

flMDUiOfl. 
fleoTaiAikC 

WIKBk 
fleabonavn^  \  fl|  RAiunaa^  Ifl-Mt 


VLOWAGB. 
flee  BovjrDAam^  L 

FOEaSRT.. 
Bavsa  aaa  BAvznra^  S-7i  Omoa  mmb  Ommmmk  U  ^ 

FOBNICATION. 
flee  SLAMMum^  L 
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AMBHDinm 
8m  Odiiirtiitidii%  1* 

f&Aua 

Am  ADMDiinmASOBfy  11;  JviMUvm,  ^  14;  Labobmt;  Mobv* 
I  Kbooiiabu  lirsTEUiawTi^  8;  Pabjut  amd  okan,  1;  PABmu^ 
■OF.  I»  4;  Tbiai%  S;  Usobt. 

VRAUDXnJSNT  OOKVBYANOIB. 
L  CoamAMm  bv  Dmui  ur  Szioiitiov  ov  PBomn  to  Thtatob  Ur* 
iBiD  AOAinr  Obaweob's  CBU>rEOBfl.  —  Wb«r«  « tastotor.  After  mAking  a 
4«?iw  ol  lAad,  wishing  to  oomponsAte  ih&  devisAo't  wif o  for  tAking  cAre  of 
Mm  Ib  Ui  lart  dokntw^  ionots  from  tlie  denaeo  a  promise  to  convey  the 
tfao  lead  to  the  wife^  After  the  teetAtor's  deeth,  a  ooavejaaoe  mAde  ia 
tieeatioii  «l  loeh  ptomiao  will  be  upheld  In  equity  egointt  the  erediton 
eC  the  deriiee.    Oaner  r.  Todd.  4M. 

%  ChUZBBi  MOSVOAOB  TO  SlOUBl  FUTVBl  liWAL   SiBVion.— A  dlAttel 

Mortfige  eaeeoted  by  on  imolTent  debtor,  trAoeferring  or  oonveylng  hie 
fwperty  to  en  ettomeyt  or  to  eome  one  for  the  benefit  of  the  ottom^, 
lor  fotoio  kgal  Bwrioei  to  be  rendeiod  in  whotever  litigAtion  the  debtor 
-  wight  thereAf ter  bo  engaged,  ie  frondolent  And  void  as  to  the  debtor^s 
«reditor%  and  its  SKooatioa  is  groond  for  the  issnonoe  of  AttAohments 
Against  hiaA  ShOUbargtr  t.  MiMn,  300. 
Mk  Wim  WOA  wot  Aid  tbb  Sun  or  av  AmnnonuTOB  to  set  aside  a 
osBveyiMo  purporting  to  be  mode  by  his  iatestAte,  bat  not  doliTored  fa 
his  lifotiBMb  besAoee  snob  oonToyAnoe  intarpooee  no  obetAcle  to  the  eseer* 
tisnol  tlM  ric^ti  «l  the  oroditors  of  the  deeedont^  nor  is  it  any  elond 
^^  tmj  flg^t  or  interest  which  aaeh  ereditora  hoTO.    Roomau  ▼•  Blmn^ 

mL 

GAMING. 
flee  WmrMsn,  1. 

GIFTS. 

!•  WsAT  OuMitiTUTi  — 'Tho  owner  of  peraonai  pitipotty,  in  order  to 
■ako  ATolnntary  disposition  of  it^  moy,  by  a  proper  trAosfer  of  the  tMsb 
aaake  a  gift  of  it  direetly  to  the  donee,  or  he  may  imprees  upon  it  a  tmst 
lortiisbenoBt  of  tiM  donee;  bat  whetiier  a  gift  or  a  trost  is  intended,  if 
the  tranaaotien  still  vomAins  imperfect  And  ezeoatory,  eqniiy  will  not  aid 
te  Ho  snloroenMnti    JUate  of  ^tsM,  Ml. 

%  What  OoamTUTM^  —  Nothing  con  toke  effeot  as  aa  Assignment  er 
gift  which  does  not  monifeat  An  intention  to  relinqaiah  the  right  of 
dwiK^fifi  on  one  bond  And  to  ereote  it  on  the  other.  If  each  intention 
A  want  of  oooaiderAtion  ia  immAterial;  bat  if  it  doea  not  eziat,  the 
ianotAgift^batmorelyAeontract.    Atale  </ AiilCA»  641. 

9k  ]ta»oiinniTBUiTMAi>BBrPABUiTioKHiBCinLDKnrTBiATi]>A8Gnri% 
BOV  Aptabcbmbbt^  WBBir.  -^  Where  a  f  Ather  makea  a  depoait  ia  a 
wvlBga  bonk  in  the  name  of  eaeh  of  three  of  hie  aiz  children,  himaelf  aa 
liBatoM^  drows  no  port  of  the  prinoipol  or  interest  of  snob  depoeita,  lo- 
taiaa  the  depoait-books  aattt  hie  death,  tells  eaoh  of  hia  aaid  ehildrea 
that  tiM  money  ahaU  bo  theira  at  hia  death,  end  mnkea  no  charge  aso 
aor  dstiTSiy  ia  the  preeenoe  of  witneaaes,  aa  reqnired  by 
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■liktate  to  oTldouM  an  adTanoemeiit,  f  nob  dapodti  an  to  bt  ngardad  m 
gifts,  and  not  as  adTanoamentBy  and  eaoh  of  aaid  children  1%  oo  tha  flb- 
tkier't  death,  entitled  to  reoeire  the  deposit  made  in  his  oamap  and  to 
hold  it  as  his  own  withoat  aocoonting  for  it  to  the  estate.  And  where 
tiMlither  also  makes  a  like  deposit  in  a  similar  manner  £or  another  of  his 
Hid  ohildren,  and  afterwardi  withdraws  it  with  the  interest  tiiereoa, 
and  inTests  the  same  in  his  individnal  name,  sneh  ohild  will  be  entitled 
to  the  money  deposited  for  him,  with  the  interest  whidi  hns  aoomed 
thereon,  both  nnder  khe  original  and  later  form  off  depoeit^  for  the  traat 
in  his  favor  having  been  onoe  completely  oonstitated,  the  traatee  had  no 
power  to  revoke  it.    Atkkuon,  PetUhner,  74S. 

4  Possnszoir  ov  Lavd^  iHrmnoir  ov  Pabtt  nr  Porrnro  Avaisn  v,  Iv- 
fnuoron  ai  «a  —  Whether  a  deoeeeed  father  placed  his  eon  in 
sion  of  land  for  the  sole  purpose  of  permitting  him  to  enjoy  the  rents 
profiti^  er  in  pursuance  of  a  previous  gift  thereof  to  him,  is  a  qnestioa  of 
intention,  to  be  inferred  from  the  relations  of  the  parties,  their  eondnct 
and  declarations,  and  all  the  facts  and  oiroumstances  in  evidence  in  tke 
easa.    l)fktr.  HaO^MKi. 

§k  TKATVKBOmoFVKBlMcniaovPsopnTrisagiftof  tiMpnypsrtyttssif 
la  trae  only  wiien  there  Is  no  limit  of  time  attached  to  tho  gift  MaUit 
^Smiih,  586. 

C    A  GllT  or  IVQOIMM,  FOLLOWID  BT  THB  OlFT  QfWMK  OV  THB  COBFOB  OV  THB 

HamHiHa  ov  a  OomoroBNor,  er  on  the  death  of  a  bensAoiarj,  by 
necessary  construction,  without  erprees  words,  \b  a  gift  of  the  income 
for  the  intermediate  period  only.     MdUer  qf  SmUk,  566. 

Bee  Dbthbb^  t^  4|  BzaoonoB«  2;  LBOAOtBa,  3^  i;  Statutb^  7;  Tkuai^  1^ 

12;  IS. 

GRANTS, 
flee  Fbiyatb  Watb,  1,  L 

GUARANTY, 
flee  OoBnuoi^  0;  OmoB  abb  OmoBii^  2. 

HABEAS  CORPUS. 

flee  OOHBTITUTIOBB,  1;  OOBTBimV  h  ^ 

HEAD  OF  FAMILT. 
flee  BzBOUTZOH,  1,  S^  d^ 

HIGHWATa 

I.  MviriaipaLOoB»>KATiOB---STRBBn.-»AMBBB  ABinrnDi,wilhno 
ship  in  the  bed  of  the  street,  is  entiUed  to  protection  against  interb 
witii  certain  easements  in  the  street.  They  oonstitnte  property  of  which 
he  cannot  be  deprived  without  compensation,  Oitg  ^  Bt^fdh  v*  Prati^ 
002. 

flL  HuKiazPAL  CoBPO&ATioir  —  Stbbbtb.  ^  Abuttibo  Lahb-owbbk  Wbo 
OwB8  THB  Fbb  ov  A  Stbbbt  in  front  of  his  premisse,  subject  to  an  eaeeaMat 
therein  as  a  public  highway,  has  a  right  to  defend  against  and  enjoin 
the  use  of  the  street  for  pnrposes  inconsistent  with  those  nsse  to  which 
streets  should  be^  or  ordinarily  have  been,  subjected,  unless  jnet  OOM* 
is  made;  and  if  the  munioipality  is  anthoriaed  to  i-^THtitt 
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ypoeeaiHngt  to  aoqaiM  the  fee  on  saoh  streeti,  it  miist  pay  rabstantial 
dMBUugm,  to  be  atoertained  by  meaaiiring  tbe  effect  upon  tbe  vmlae  of 
Hw  property  raealting  from  depriTing  the  owner  of  tbe  fee  of  tbe 
•treeta.    C%  1/  Bi^ah  r.  Fratt,  592. 

&  MmnoiPAL  OoBPOBATioNS  ^VAOATioif  ov  Stjlist  — -  DAHAaiB  —  Prb* 
lUnmiMV.  — Where  a  eity,  ponessing  the  power,  raoatee  one  of  its  streeti^ 
ttie  abnttiog  owners  are  entitled  tp  damages  for  tbe  injury  snstained 
thereby;  and  if  one  of  them  sustains  special  injury  in  excess  of  that 
Bttilbred  by  the  oommnnity  at  large,  he  is  entitled  to  damages  therefort 
bat  it  will  be  presumed,  in  the  abeenoe  of  evidence  to  the  oontrary,  thai 
the  damages  tendered  by  the  dty  are  adequate  for  that  purpose.  Lkid* 
eoy  ▼.  OmakOt  415. 

C  LuBiUTr  ov  Lavd-owsss  Who  Auma  Obadi  ov  Highway.  — 
A  laiid-awner,  who^  by  permission  of  a  turnpike  oompany,  alters  tho 
grade  of  a  public  highway  on  his  land,  assumes  the  duty  and  obligatioa 
of  snob  oompany  to  make  the  altered  road  suitable  and  safe  fmr  puUie 
traveL     ffonOek  r.  DuMe,  686. 

H  LuBiLiTr  ov  LAND-owirn  vom  Lijurt  Oavssd  bt  FRioRmriD 
Hosn  ON  HiOBWAT.  — •  An  adjoining  land-owner  who  '"^^taJnt 
an  nnfenoed  pond  fifteen  feet  from  the  edge  of  a  public  highway  and 
terenty-seTon  feet  from  the  traTeled  part  of  the  road,  which  is  suitable 
for  trarel,  is  not  liable  to  a  traveler  whose  horsey  becoming  frightened 
l^om  some  unknown  cause  not  attributable  to  the  road  or  the  pond, 
leaves  the  road  and  carries  his  owner  into  such  pond,  where  he  receives 
the  injury  oomplained  of.     Hontiek  t.  DuniU,  686. 

§k  Ll&bilixt  fob  Imjuet  Causso  bt  Fbiohtbnbd  H0B8B.  —  Town- 
ship offioers  or  others  whose  duty  it  is  to  keep  a  public  highway 
safe  and  snitable  for  travel  are  only  bound  to  anticipate  the  ordinary 
needs  of  travel  conducted  in  the  ordinary  manner,  and  they  are  not 
bound  to  anticipate  the  danger  to  which  the  frightened  horse  of  a  trar* 
tier  may  expose  him.    Hontkk  v.  DwiUe^  685. 

See  IvjuHcnoRBi  1}  Inhkbepsbs,  2;  Nbgligbhob^  5u 

HOMESTEAD. 

!•  HoHvnAO  OB  Lahd  Hbli>  ukdbr  Oontbaot  to  Pdrohasb.  —  One  who 
holds  the  equitable  title  to  land,  under  a  contract  for  the  purchase  thereof^ 
■lay  impreas  it  with  a  homestead  lien  the  same  as  if  he  held  the  estate  in 
lBe»  except  that  it  is  subject  to  the  claim  of  the  vendor  for  the  unpaid 
pnichase-money;  and  if  such  vendee  afterwards  acquires  tbe  estate  in 
lee^  under  the  terms  of  the  contract,  the  homestead  claim  will  attach 
thereto,  and  be  superior  to  any  claim  to  the  land  which  accrued  after  the 
declaration  of  homestead  was  filed  for  record.    AlexancUry.  Jackton,  16^ 

%  BoUMSnUD  VKDBB  CoNTBAOT  ov  PuBOHASB  —  lilABILITT  ov,  FOR  Pu^ 
OHABB-MOMBT-— PUROHASSR  VROH  HuSBAND  TaKBS  SuBJBOT  TO  —  SuBBO- 

OATioH — Fobvbtturb  OV  CoNTRAOT.  —  Where  a  wife  files  a  declaration  of 
homestead  on  community  property  held  by  her  husband  under  a  oontrad 
ef  purchase,  he  holds  as  her  trustee  to  perfect  the  title,  and  a  purchassr 
from  him  alone^  with  notice  of  the  homestead  claim,  holds  subject  to  the 
homestead.  After  such  purchaser  has  received  a  conveyance  from  the 
original  vendor,  he  is  subrogated  to  his  rights  under  tbe  contract  so  ae 
to  be  entitled  to  receive  the  amount  of  purchase- money  paid  by  him  be> 
Core  he  can  be  compelled  to  convey  to  the  wife  of  his  vendor;  but  before 
he  ean  pnt  her  in  default  for  tbe  non-payment  of  such  purchase-money^ 
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bo  must  make  a  damuid  npoo  hm  ttierefor,  and  wAUf  b«r  «ff  Ui 
ti<m  to  tho  proportj,  and  of  his  iatontioa  to  daim  a  forCoiiina  mmiat  Iha 
origiDal  oontraot;  and  a  moro  damaod  by  bim  for  tba  puiuwikia  af  Iha 
premises  will  not  pat  hor  in  snob  defaolk    Alemnmierw*  Jadtmrn^  188^ 

t.  HoMBsraAD  vndbr  EgurrABUi  Titli— PmraBAiut  nuni  HusBAjni  wrm 
Nonoi  Takeb  Subjbov  to.  —  Whora  a  wifa  files  a  deolafatioa  af  hoi 
■toad  npon  land  held  aa  oommnnity  propor^  by  hot  boabaad  madat  a 
oontraot  of  pnrohaso^  he  oaonoti*  by  any  aot  in  whioh  aha  dooa  not  Joint 
transfer  saoh  oontraot  so  aa  to  defeat  tho  homastead  oUim.  Tkm  bo^ 
band  holds  such  oontraot  in  trust  for  the  oommunity»  lor  tho  purposa  af 
perfeoting  the  title;  and  if  ho  tranafars  it  to  a  poiohaser  with  notioa  af 
the  homestead  claim,  tho  latter  will  take  it  subjeol  thereto;  and  if  ba 
obtains  a  oonreyanoo  in  foe  from  tho  original  Tender,  ba  holda  tba  land 
aubjeot  to  the  okum  of  homastead  by  bis  Tondor^s  wifa.  Akmnder  t« 
JackeoH,  168. 

4  To  What  Ttflb  ob  Ixtbrbst  will  Attach.  —  Whaterar  tta  bhaiaoter 
of  the  title  or  interest  m  the  land  held  at  tba  timo  of  filing  a  dadaialioa 
of  homestead  thereon,  the  homestead  right  wiU  attach  to  snob  titia  or  i»» 
terest^  and  whaterar  may  inure  to  or  grow  oat  of  that  titia  wtU  ba  ti^ 
praaaod  with  snob  right  aqnally  with  tba  original  titia.  Akaeamitr  w. 
Jaekion,  168. 

H  TEAcm  ov  Lua>  Whioh  Oobvib.  —  A  booMataad  mval  aasslBl  af  asa 
body  of  land,  and  where  tho  daimant  owns  two  traots  within  tiM 
stead  limits  but  which  touch  only  at  a  oonunon  oomar,  ba  aannol 
them  both  as  ezompt»  and  is  antitled  to  a  homastead  only  Ib  tba 
which  ha  resides.    Linm  OomUf  Bank  v.  ffiipkkm^  90^ 

8ae  DwMDB,  10;  Dvnai^  7. 

HOMIOID& 

I.  Smoim,  Oin  Who  Kilib  Ahothbb  di  AxnHPrnw  io  Oomhi^ 

or  MuKDUU  — Where  soioida  is  treated  aa  a  felony,  ona  wbo^  in 

ing  to  commit  suicide^  unintentionally  kiUs  another  ia  gaiUiy  af 

8ktU  ▼•  Lemlie,  798. 
8L  PnoTooATioir  bt  Wobim  ohlt  hot  SotFioiBBT  90  Bbiwob  Oumm 

MvRDBB  TO  MABaLAUQBTBB.  —  Where  a  bondBida  ta  aamswttsd  with 

deadly  weapcm,  provocation  by  words  only,  no  matter  how 

ia  not  suflloient  to  raduoa  tho  crima  from  murder  to  manalaaghtsr. 

w.  LeveOe.  799. 
81  Mauob  Ihtbbbbd  iboh  Ubb  or  Dbadlt  Wbakmt.  — >llaliaa  may  ba  in* 

ferred  from  the  use  of  a  deadly  weapon,  causing  dasth,  nnlass  iafa«ttsd  hf 

other  testimony.    AftUs  ▼.  LeveUe,  798l 
C  IIauob  Impubd  without  RBrsBKBOB  TO  What  wab  Pamow 

OBeb's  Miif s^  whbb.  —  If  the  aot  which  prodncad  deatii  ba 

with  such  eircumstanoes  aa  indicate  a  wicked,  dapravad,  and 

spirit,  the  law  will  imply  malioe^  without  raforenoa  to  what 

in  tba  prisonar's  auad  at  tba  time.    8ial$  ▼•  Lassffi^  788L 

HOTEL& 

8ae  iBHXBBrBBS,  1L 

I 
HUSBAND  AND  WIfS. 

L  HOBBABD  MAT  SbOUBB  DbbT  DoB  TO  HIB  Wmi  BT  OOBTHIIVB  HI 

BBTT  SO  Hbb,  WHBB.— Where  a  husband,  uidabtad  tob«wife 


■  • 
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TanoM  mftfle  by  lier  to  eiia1i1«  hkn  to  ImM  «p<Mi  toli  omied  by  IiIb^  fai 
fulfiUmaiit  of  ft  prior  promiaob  nftkeo  to  her  %  dood  of  tho  proper^  Jwl 
bof ore  *  jvdgmoQt  is  oatorod  agoiMt  him  by  oaoAlitr  «roditor»  rtaaiHaf 
■poa  an  oqool  footing  with  h«r,  lor  a  dobi  inoarrod  hj  hia  bilon  ho 
•eqmred  tido  to  tho  loti^  tho  wiftroooiTiiig  tho  dood  withoat  any  dtiifii 
to  defraad  othon  by  tho  form  of  tho  oonvoyaiioo^  aaoh  dood  wiU  not  bo 
ttroidod  at  tho  soit  of  aaoh  oreditor,  bat  will  bo  aastainod  ao  a  leenrity 
Cor  tho  amonnt  for  whioh  tho  grantor  waaindoblad  to  tho  grantoo.  Arodl 
T.  Nmdmm  Oomiif  Nai.  3€uU^  461. 

&  Mauumd  WoMAa  IB  PsaBONAKLT  LiABU  o«  A  NoTB  dgnod  by  bar  aad 
hor  hoaband,  and  by  hor  delirorod  to  him  with  aathority  to  aogotiato  Ik 
JTaboa  t.  MeDmald,  71. 

H  LuBiurr  or  Wm  voa  Tobt.  —A  wifo  ia  Bablo  for  wrongfnlly  laiBf 
oat  a  writ  of  aeqnaetratioa  jointly  with  hor  hnaband*  anlooa  aha  aoto  aa- 
dar  hii  oooroion.    Ormtford  ▼•  Dog(feU,  8S9L 

BnriFioiAL  AmioaiATioN8|  8;  DEin>  10s  Sraounoira^  1|  Kjlmjutum 

AHO  ADMINIITRATOBfl,   %  Z,  14;  HOKBSBAD^  2,  S;  MABBUai  AMU  Di* 

¥OMia|  Fabbtt  Am  Omu^  2;  lUiutoAOib  14|  Tauan^  1& 

OBM  80KAN& 
1 1S|  SnomoBa  amd  AumiiinusoM^  l|  lnnnam%  ft 

DIPOSm 
Sao  OoBvoBAxnw%  1L 

INOOMS. 
8ooOiR%(l^6L 

UDBPRNDKNT  OONTRAOIOIL 
Sao  llAHift  AM9  Sbbtavt»  1-5|  Rireaaaai^  %dU 

INDIX. 
Sao  DmM^a 

HfDIOTMXNZ 
!•  OanmMft  Law— TnifnuTioir  to  InoKmAmm  vrtm  KrowUMni  jv» 
Bnnv  Smmamr*  —  Tho  yorifioatioii  to  aa  inf onaatioa  ahargfaig  a 
arinuaal  libol  ia  aafloiaot  wh«ro  tho  faota  ara  atatod  to  bo  teao  to  tiM 
affiaat*a  beat  kaowlodgo  and  boliolL    8iai$  t«  Armatrfrng,  Ml. 
%  Ism  8oHAir%  *'OAiiAPA''Am>**KaiiXKDT''ABi^  WMBS.— ladaaorlbiBg 
othor  thaa  tho  aooaaod  in  aa  iadiotmont  for  bioony»  oortainty  to 
intiat  ia  all  Ihat  ia  aaoaoiary,    Aad  whora^  in  aaoh  aa  indiot* 
aaati  tho  aaaio  of  tho  ownor  of  tho  atolan  gooda  ia  bid  ao  Dmada  lfo> 
Ontohoa  inatoad  of  Konaody  MoOatohon,  and  tho  dofondant  ia  not  thorabj 
Biiilod  in  proparing  hia  dofonse^  tho  varianoa  ia  not  fataL  Ouuda  aad 
Koaao4y  Mag  Idem  mmam$.    8*aU  t.  WkUe,  78S. 

800  BMommoBi  SLiirDsa  1|  TauaBAra%  1,  ft 

INFAirta 

1.  VaouoaMBOV  Iwamt— OAPAonnr  amd  DnoaiWMi.  »Tho  moaiaw  of 

tiio  raaponaibilily  of  a  ohild  for  nogligonoo  ia  hio  oapaoity  toaao  aad  apfra» 

dangor,  and  ia  thoabaoaoo  of  oloar  ovidonoo  of  a  look  of  11^  ho  will  bo 
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held  lo  nieb  measure  of  discretion  m  fa  «raal  Is  tteee'ef  bb  age  mod 
•iperienoe.  Saoh  meMiire  makes  bo  andden  leap  al  Mm  age  lyf  fourteeii, 
bal  Tariea  with  eaoh  additional  year,  and  the  ioereaae  of  re^oneibilitj 
fagndnaL  Kekkrr.  Sdkwail^BiX 
%  Nhuobnoi  or  InrAxr — Pbuumptidn. — The  age  of  fonrteeii  yean  fa 
limply  the  convenient  point  at  which  the  law  changes  the  presumption  of 
capacity  to  aToid  daBger»  and  pots  npon  an  infant  the  burden  of  showing 
his  personal  want  of  intelligenee,  pmdenoe^  foresight,  or  strength  nsnal  fm 
those  of  that  age,  to  ezeose  hfa  negligence,    Kehier  ▼•  Mtwenk,  633L 

8eo  Oo-TBT  AHOT,  8;  Triax^  8; 

INFORMATION. 
ice  OoHTum,  8}  STii>mia%  IS;  Indictickht}  Lebml^  6^  7;  Tlkamsq,  L 

mmATION. 
ieeBnrxnGiiL  AflsociATiOKi^  1;  Ibsubavo^  14. 

INJUNCmONa 

1*  iKJvironoir  j0AiirCT  TintmAniinD  Temsbabb,  wbmk  Orahtkh.  —  Al* 

thongh,  in  case  of  threatened  trespasser  oonrts  d  eqoity  generally  lenvn 
the  sn£fering  party  to  his  remedy  at  law,  yet  when  such  party  is  in  poe- 
aeasion,  and  the  trespass,  if  permitted,  will  result  in  irreparable  injury. 
or  tend  to  the  destruction  of  the  estate,  the  courts  will  interpose  hy  in- 
junction. Where,  therefore,  n  bill  avers  that  at  the  time  of  ite  filing  tho 
defendants  are  purposing,  not  only  to  remove  a  building  from  a  lot  bo- 
longing  tp  the  complainants,  thus  destroying  a  portion  of  their  estate, 
but  also  to  grade  the  lot,  thus  obliterating  its  boundaries,  and  throwing 
it  open  to  use  aa  a  part  of  the  highway,  so  that  the  complainants,  in 
order  to  reach  a  complete  remedy,  may  not  only  have  to  proeeonte  the 
defendants  for  their  damages,  but  also  to  establish  their  right  as  against 
the  public^  such  bill  states  a  case  that  falls  within  the  dasa  of  cases  in 
which  threatened  trespasses  are  enjoined.  Zetstf  v.  North  Einfftiowm^ 
72i. 

%  J0DOM siiTB  ->  Sun  TO  BiT joiif.  —  Tu  an  action  to  enjoin  a  Judgment  npoa 
the  ground  that  it  was  rendered  through  a  breach  of  duty  by  an  attocw 
ney,  and  that  the  plaintiff  has  a  full  and  complete  defense^  the  faola 
eonstituting  such  defense  must  be  pleaded,  and  must  be  sufficient  to 
show  that  the  judgment  fa  unjust    Hartford  etc  InM,  Oa.  v.  Jf^qrer,  3Si» 

iL  Judgments  —  iNjuvcmoir  against.  —  A  judgment  will  not  be  enjoinod 
mnless  it  appears  to  be  inequitable  as  between  the  parties,  no  matter  hoir 
irregular  were  the  proceedings  under  which  it  was  rendered,  ffar^fiird 
de.  TfM.  Co.  V.  Mepetp  884. 

4b  Judgment  Satowzed  on  Reoord,  Sale  under,  Bnjoinbd  when.  ^— Whnn 
money  \a  lent  upon  land,  and  a  mortgage  given  to  secure  its  payment 
after  a  satisfacttoa  of  a  prior  Judgment  against  the  owner  of  the  land  fa 
made  upon  the  face  of  the  record,  and  a  party  purchases  for  value  at  n 
sale  of  the  land  under  the  foreclosure  of  the  mortgage,  without  notion 
that  the  entry  of  the  satisfaction  was  made  without  authority,  aftnr 
which  the  jodginent  creditor,  on  notice  to  the  Judgment  debtor  only,  haa 
•noh  entry  of  satisfaction  vacated,  issues  execution,  makee  a  levy,  and 
advertises  the  land  for  sale  thereunder,  such  purchaser  may  invoke  tfaa 
^d  of  a  court  of  equity  to  enjoin  the  sale  under  the  jndgoient^  althon^fa 
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ao  oolliulmi  1>etwaeii  tba  partiei  to  the  judgment  !s  iIiowil  Wkader  t. 
Aldermam^  842. 
9k  DozMo,  FmsDMtm  Lm,  Aofs  SoaoHT  to  be  Bn joiwbd  hot  Ground  vob 
0i8ici8aiMo  iHJONonoii  Bill.  —  A  defendant  in  an  injunction  bill  can- 
not oait  the  oonrt  of  iti  jnmdiction  by  committing,  pendente  Uu,  the  rery 
acta  to  prerent  which  the  rait  was  begnn.  And  where  a  defendant  in 
■nob  a  ffoit  aete  forth  in  his  answer  that  he  has,  pendente  Hte,  performed 
the  aets  sought  to  be  enjoined^  and  avers  that  the  complainant's  remedy 
at  law  is  oomplete,  the  oonrt  will  not,  on  his  motion*  dismiss  the  bill, 
but  will  retain  it  for  the  purpose  of  affording  relief  to  the  complainant 
1^  determining  the  amount  of  compensation  to  be  awarded  to  him,  al- 
though the  nature  and  measure  of  rach  compensation  are  precisely  the 
■uns  as  he  would  otherwise  reoover  as  damages  in  an  action  at  law.  And 
if  it  be  necessary  for  the  oomplainant  to  amend  his  bill,  he  should  be 
allowed  to  do  sa    Lemie  ▼•  North  Kingetout  17/L 

flea  CoYBKANXfl^  1;  DsBTOB  AND  Orbi>itob»  8;  Equity,  2;  Szaourioir,  8} 

HlOHWATB,  2;    IlTTKRSTATS  COMnBOIi    1;    IbRIQATION    DI8TBIOT8,    18; 
JurOMBBTy    1;   JUSTICI  OF  THB    PBAC»»    1;    MUNICIPAL  COBPORATIOB^ 

12|  NuiBANOBy  8;  Railboadb,  1;  Tbadi-marks^  4. 

INKKBEPBBS. 

L  Ah  Ihn  is  a  house  which  is  held  out  to  the  public  as  a  place  where  all 
transient  persons  who  come  will  be  received  and  entertained  as  guests  for 
compensation.  The  fact  that  the  hoase  is  open  for  the  public,  that  those 
who  patronise  it  oome  to  it  upon  an  inyitation  which  is  extended  to  the 
goneral  public,  and  without  any  previous  daim  for  accommodation  or 
agreement  as  to  the  duration  of  their  stay,  marks  the  main  distinction 
.  between  an  inn  and  a  boarding-house.     Fay  ▼.  Paeifie  Imp,  Co,,  198. 

2L  Ah  Ihh  n  hot  thb  Lbss  Onb  because  in  some  respects  it  is  conducted  dif« 
farently  or  has  more  attractions  than  other  public  hotels,  so  long  as  it  is 
held  out  to  the  public  as  a  place  for  the  entertainment  of  transient  per» 
tons  who  have  occasion  to  patronise  it.  Hence  a  house  having  the  other 
eharacteristics  of  an  inn  is  not  converted  into  a  mere  boarding-house  by 
the  fact  that  it  is  not  situate  upon  a  public  highway,  and  that  the  grounds 
upon  which  it  stands  are  inclosed,  and  the  gates  looked  at  night  Faif  ▼• 
Pad/c  Imp.  Oo.f  198. 

S.  Ihhkbbfbbs  abb  Liablb  for  a  loss  resulting  from  an  accidental  fire,  un- 
less it  was  started  by  lightning,  or  some  superhuman  agency.  Fap  v.  Po- 
eifie  Imp.  Co,,  198. 

4.  Ibnkbbpbb  IB  Liablb,  under  the  Oivil  Code  of  Oslifornia,  for  the  loss  d 
personal  property  placed  by  guests  under  his  care,  "  unless  occasioned  by 
an  irresistibla  superhuman  cause,  by  a  public  enemy,  by  the  negligenoe 
of  the  owner,  or  by  the  act  of  some  one  he  brought  into  the  inn."  The 
words  "raperhuman  cause,**  as  here  used,  are  equivalent  in  meaning  to 
the  phrase  "the  act  of  God."    Fap  v.  Paeifie  Imp,  Co,,  198. 

Ik  OuBflTB.  —  A  PiRSOH  IS  to  BB  Dbbmbd  A  GuBST  at  an  inn,  and  not 
a  boarder*  thongh  upon  his  arrival  he  ascertains,  before  being  assigned 
to  a  room*  what  he  will  have  to  pay  for  room  and  board,  if  his  intention 
was  to  remain  for  a  week  or  two  only,  and  then  to  proceed  to  the  Bast^ 
and  there  was  no  agreement  as  to  the  time  he  would  stay,  nor  any  reduc- 
tioB  in  prioe  in  consideration  of  the  agreement  to  remain  a  definite  time. 
Fay  ▼.  Paeifie  Imp.  Co,,  198. 

i»  Ow:srBBs  ahd  Gubsts  may  Rbtaim  Fossbssioh  of  Pbopbrtt  intended 
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tor  their  penoiial  m%  m  Jewelry  and  weiifm  ifpftrely 

iif  tlie  innkeeper  from  reeponstbility  lor  ite  lo«  or 

vUle  Ia  tbe  rooM  ef  «Im  gaeek    Wag  w.  P^i^  Imi^  ik^  im^ 

nraANB  PBB8Q1I8L 

L  GKnovALLAW— PunmrnovovIinroowoB— 1 

SHim. — ▲  person  aoonaed  of  erime  te  preenmed  iuioeeni  until  Ui  gaUk 
h  eleerly  eetaUiehed^  and  it  It  inonmbeni  on  tbe  etete  to  prere^  at*  eaff 
to  the  ifttiafnctioa  ef  the  joiy^  bnt  beyond  n  roMontbU  doubly  Hie 
enoe  ef  every  ingredient  aeoeaiary  to  eonetitnte  the  crioM 
Preenmptions  of  f«ot^  however,  eometimee  etend  for  fnll  and 
proof  until  the  oontraryle  eatabliahed;  ae»  that  the  aooued  k  wmm  aaill 
he  provee  hit  insanity.    OomnwnweaUh  ▼.  Otrade,  689L 

%  ORimirALLAW— I]i8AViTTA8DxraN8B — ByiDBUcii— Wh^ofawadtyl* 
eet  up  aa  a  defense  to  the  erime  diarged,  and  the  eridenee  ef  witneesae 
shows  that  the  mental  oooditioo  of  the  aeenaed  wm  kaewa  to  tboea  at 
the  time  of  the  oommlssion  of  the  erime  eharged  and  afterward^  they 
are  oompetent  to  ezprese  an  opinion  ae  to  whether  er  not  he  waa  ii 
er  sane  at  that  time,  and  also  as  to  hie  present  eonditipn  ef 
momeeolcit  t.  ^Karade,  680, 

M,  OumihalLaw— iMSANRTiksDBFEiisi— MBiaimiflvPvoov— ] 

nova. —When  insanity  Is  set  np  as  a  defense  to  tiw  eriase  eharfsd.  It 
mast  be  proved  by  fairly  preponderating  eridenee)  and  while  a 
donbt  as  to  saoh  insanity  will  not  justify  an  aeqnittal,  yet  it  is 
airor  to  instmet  that  it  most  be  **  elearly  proved,"  although  sabstaotial^ 
eorreot  instmetioiis  as  to  the  measure  of  proof  required  are  subsequsnllf 
given.    Qommomweaiih  t.  dirmfg,  689. 

4  OuMuiAL  Law — Insanitt  am  Dmimi— Bobdiv  amd  Umimtm  m 
pBOOt.  —When  insanity  is  set  upasadefenseto  thoerimeelMfgad.  itlafta* 
•nmbent  on  the  aooused  to  rebut  tha  prssumptioa  of  saaUj,  aad  sfcsw, 
not  beyond  a  reasonable  do«bt^  nor  eitfaer  elearly  er  eondnsifu^,  hat  I7 
fairly  preponderating  evidenoe^  saoh  as  ia  ordinarily  reqairsd  ta 
ei?il  issuer  that  he  was  insane  at  the  tfaae  ef  oommitlipg  tha 
eharged*    OomnumweaUh  r,  OeraeU^  680. 

Ik  MOBAL   iNBAMITr  OB   UmOOMTBOUiABUI   ImTUUDI  MVt 

Chabqs  or  Gami.  —In  South  Oarollna,  moral  InsaaHyen 
trnpalsa  ia  not  a  defenae  against  a  ehaige  of  eriam.    Bktt  v. 

See  AaauMmri  OoNaimnnoaai  Omrbaiii^  h 

msOLVSNOT. 
Saa  lanonnai^  It  Dmoa  amd  Oannoi^  t|  Pi 

iNSTRucrnoNa 

Amai^  %  4|  OAMAoai,  8{  lasAin  PsBao«%  t| 

11.  l«l 


IRSO&AHCnii 
L  Onmnanrum  ov  Piouor.  — Tha  tsnasef  aSra 

he  liberslly  eonstrae^  and  if  any  donbt  aafsts  aa  ta 
should  be  rsedlved  hi  IsTor  of  the  insured,  «r  if  tha 
are  sosseptiUe  of  twa  iatrnpiatatioBa^  that  wUsh  win 
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«r  «ho  Inrand  ■hoald  U  adopUd.     Wmkn  ^  P^  Lkm  w.  Emm  Im. 
Ok,  708. 
IL  OoKPOBATioir  —  XmumABLV  lamHt. »  ▲  ootporMfam  inrtitod  with  the 

I  right  to  trsnaport;  ■tore,  inaim^  snd  ahip  p«troUom  hM  an  iiuiirable  in- 

tfiTMt  in  the  petroleam  in  iU  potMuion,  to  the  oztonl  of  itt  taIqo,  and 
I  to  tho  porpoaet  of  inaoraaoa  may  bo  oonaidorod  aa  ita  owner.     Weti^ 

\  mm  etc  Ffpe  Llnet  t.  Home  Im.  Co,,  703. 

&  IwauBABU  IwTBBMBR  —  AaMrra^  OomnMioir  MiaoHAirBi»  oe  OrmBa  haT» 
ing  the  onatody  and  being  reaponaible  to  property  may  inanre  in  their 
own  nameay  and  may  recover  from  the  inaurer  not  only  a  anm  equal  to 
their  own  iniereat  in  the  property  by  reaaon  of  any  lien  for  advanoei  or 
ehargea,  bat  the  fall  amoaat  named  in  the  polioy,  np  to  the  ralae  ol  fehe 
property.     Wettem  etc  Pipe  Lhme  t.  Home  /m.  Odi,  700. 

4k  Waitkb  —  iMTBRnv*  —When  an  inanrar  abeolately  daniaa  liability  to  a 
loa%  he  thereby  waivea  the  benefit  of  a  proviaion  in  the  polioy  giving 
aizty  daya  for  adjoatmant  and  payment  of  loaa,  and  la  liable  for  intereal 
fkom  ita  data.     Weetem  eic  Pipe  lAme  v.  ffome  Am.  Ca,  703. 

A  Los — ADomoHAL  ImuBAiroB  ^  Miabusb  or  Damaom.  —  Where  a  pol* 
iqr  ol  inaaraaoe  proridea  thai^  in  the  event  ol  other  or  additional  inanr* 
anoe^  the  aaiared  ahall  recover  no  greater  proportton  d  the  loaa  than  the 
oamoamed  in  the  polity  beara  to  the  total  amoant  d  the  inanranoe^  proof 
of  additional  inaaranoe^  and  that  the  loea  ia  loaa  than  the  total  amoant 
d  inaaranoa^  will  limit  the  raeovary  of  the  aaMWod  to  the  aom  atipnlatod 
to  in  the  poli^,  and  he  la  not  entitled  to  reoover  the  market  valne  el 
the  gooda  deatroyed.    Qermam  /ne.  C^  t.  AMI;  40t. 

%,  PuiUMFrioir  Ai  «o  Kmowlidob  ov  Iniinuuk  —  An  inaoraaoa  oonpany 
when  it  imoea  a  policy  ia  preaamed  to  know  the  oorpomte  powna  af  the 
ioaarad,  the  oatare  of  ita  baaiaaai,  and  tha  oaoal  and  one tomary  mothoda 
af  aoodaoting  the  bnainem  pertaining  ta  tlia  haaiod  property*  WeUmn 
#b  /^  Umfe  w.  Heme  Iwe.  Oe^  708. 

f»  Punrimioir  or  Kmowliinib  or  Ivmrnn.  —  Where  an  inanranoa  poli^ 
ia  iaaaed  withoat  any  appUoation  or  written  raqneat^  deaoribing  tha  intaro 
aatof  the  inaorad  in  the  proper^,  and  it  doaa  not  appear  that  any  aatnal 
lapreeentation  ol  any  kind  waa  made  by  ttio  aaaared,  it  will  ba  preaamad 
thai  the  poli^  waa  written  apoo  tha  knowMge  af  the  inaarer,  and  u» 
tended  to  oover  in  goodJaith  the  intereat  of  thoaanrad  ia  tha  proper^* 
Weehtm  etc  Pipe  Lime  v.  Home  Inc.  OCf  708. 

il  Dimraia— -Bbvoppbl.  —Where  oil  in  a  tank  located  at  a  eertain  plao% 
and  inanred  againat  loaa  by  firc^  ii  aabaeqaontly  deetroyedt  the  iaaaraaoa 
aampany  aaknowledging  the  loae  and  denying  liability  to  pay  tiMrafor» 
an  the  eole  groond  that  tha  tank  baa  been  removed  from  ita  original 
lacation  by  a  '*  viiitation  of  providence  "  aince  the  inaoranoa  iaaned,  it  ia 
aatopped  from  aabaeqaontly  aetting  ap  tha  defeaae  that  tha  oil  inaorad 
waa  not  the  property  of  the  aaanred.  Wettmm  etdL  Pipe  Umfe  v.  Heam 
Im.  Cc,  708L 

iL  Darmw — BworraL.  —  Whwa  an  Inaarer,  after  Icee,  raMee  open  a  apeoU 
fled  defenae  alone,  and  ao  notifiea  the  aaanred,  he  will  not  ba  permitted 
to  retract  it;  and  eet  np  a  new  and  diitoent  defenae  after  tha  inanred  hao 
acted  npon  the  defenae  annonnced,  and  incnrred  ezpeaae  in  oonaeqaenaa 
of  it.     Weetem  etc  Pipe  Ltnee  v.  Heme  Im,  Oc^  703. 

Ml  PftOPiKTT  RmoTBD  BT  Flood  —  LiABiLTTT  fOB  LoflB. — Where  a  policy 
of  inenrance  againat  loei  or  damage  by  fire  ii  iMned  on  oil  while  con- 
tained in  a  tank  aitoated  ou  certain  lands,  the  fact  that  the  tank  haa  beea 
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mii0f«d  hf  ft  flood  about  foor  or  ilvo  hundred  feet  from  wbere  it  stood 
when  iiioh  oil  wm  iiuiired,  but  not  off  the  promisee  deecribed  in  the  pel- 
iflj,  will  not  avoid  the  poliey,  nor  reUere  the  inanrer  for  the  loee  of  eneh 
efl  by  fire  after  the  removal  of  the  tmik.  WmUm  He,  FIf  Umm  ▼• 
Heme  /m.  On.,  708. 

IL  BoMOTAL  ov  Pbopxbtt  InmntBD— WAmBAHTT.  —  Where  oil  in  a  tank 
looated  at  a  oertain  plaoe  te  insured  afpunst  loee  by  fire^  the  deecrip- 
tion  of  the  location  of  the  tenk^  regarded  in  the  natere  of  a  warranty, 
ean  only  be  oonstmed  as  a  warranty  of  loeation  at  the  time  tiie  inioiw 
anoe  was  effeoted»  and  that  the  insured  will  not  vofauitacily  ohange  its 
looation;  but  it  oannot  be  oonstmed  as  an  abeolnte  wanan^  that  the 
tuik  will  remain  in  the  same  looation  during  the  life  of  the  poli^»  and 
if  it  is  removed  by  flood  or  any  other  *'  visitation  of  proHdenoo^'*  tiM  in- 
surer is  liabls  for  the  loss  of  the  oil  insured  if  bnmediHiiU  in  soohtank, 
Wmttm  etc  Pipe  Lkem  v.  Some  Am.  Cb^,  7€8. 

IflL  LnoTiXEom  ov  Pownts  ov  Aonr&  —  An  insarance  oonpany  amy  Ussift 
or  restriot  the  powers  of  its  agent*  and  when  saoh  rsstrietions  ars  known 
to  the  person  dsaUng  with  snoh  agents  the  eompany  is  bonnd  only  by  aots 
ef  the  agent  within  the  soope  of  the  aatiiorilgr  eonfarred.  Qerwmm  Jim. 
Co.  T.  HekM,  402. 

lib  ADDiraoirAL  I«BnRAH<n->  Waitsb  bt  Aasar.  —  When  a  polisy  ef  ki» 
saranoe  oontatns  a  oondition  against  additional  jnaarance,  without  the 
written  oonsent  of  the  company,  and  also  a  condition  that  no  notieo  ts^ 
and  consent  or  agreement  by,  any  local  agent  shall  oonstJtate  a 
of,  or  affMt  any  oondition  in,  the  pdiegr  nntU  sooh  oonsent  or 
li  indorsed  thereon  in  writings  the  local  agent  of  the  insaraaoe  cosspa^j 
has  no  anthority  to  verbally  waive  any  of  the  conditions  in  the  poliay. 
His  oral  oonsent  to  additional  insnranoe  will  not  bind  the  oompany,  and 
snob  insnranoe  renders  the  policy  void.    Oemum  /as.  Oa.  v.  ffekkik^  40L 

14.  LmlMsuBAifoi— BnirxviTAssoaiATioMi — BaoiJijmonMAXDalmiiA- 
noH  NnoMainT  to  Mbmbbbshzp.  — ▲  by-law  of  a  secret  order  • 
oiation  whieh  inanrea  the  livee  of  ita  memberay  making  initiation 
aary  to  memberahip  and  the  enjoymenta  of  the  benefit  attaching 
la  reaaonabla^  and  ealoalated  to  prosMto  the  ob}eeta  and  welfare  ef  tha 
order  cr  aaaooiatinn,  and  Is  not  void  as  being  nnreascnable^  crsppasafi  to 
law  cr  pnblio  polioy.    MtMm  v.  8iiprenm  Lodge,  fiM. 

U^  AoomsMT  iNsvnAiroi — FloBZDra — OomrBUonov  or  Pouoi;  —  WhsB 
•the  death  of  the  insured  is  oansod  by  a  gunshot  wound  inflicted  by  an- 
other, and  ii  the  direct  result  of  a  mntnal  encounter  or  oondiat^  voluntarily 
entared  into  by  them,  no  reooveiy  can  be  had  under  a  pdi^  of  aocadent 
insurance  exosfiting  the  company  iaaning  it  from  liabili^  for  death  cr 
injury  caaaed  by  fighting.  In  such  case  it  is  immaterial  whether 
slayer  was  sane  or  insane.    Oruham  v.  JSqtdtabte  Aee,  /at.  Oa.9  86SL 

16L  AoaromiT— Dmath  Oaubxd  bt  Asfhtxia  ob  Suiiooaxioh,  due  te 
accidental  and  nnoonodons  inhalation  of  carbonio>aold  cr  other  deadly 
gas  in  a  well  is  adeath  by  external,  violent;  and  accidental  mtana,  within 
the  meaning  of  an  inanranoe  polioy  ^ovidiqg  that  the  fnsnranoe  ahall 
not  extend  todeathcanaed ''by  inhaling  gaa."  FkkeUr.PtuyUMmLeie, 
/at.  Ca.,  61& 

17.  AoomBHT  —A  OovDirion  AOAnm  "Ihhalatiov  ov  Gas"  in  an 
dent  insorance  polioy  ia  need  to  designate  the  common  neee  of  gas  in 
tistry  and  aorgery,  and  oontemplates  a  voluntary  and  intelU^t  not  en 
the  part  of  the  insnred,  and  not  an  invdantary  and 


"? 
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flitt  InlialalSoii  of  m  dmSij  gai  that  has  anezptetedly  tooanmlalBd  Is  a 
welL     FidbeU  t.  Poef^  if«l  etc  Im.  Ckk^  018. 

18.  AooiDBiiT^ETiDurcBi  —Where  neither  the  inaiuer^t  bj-bwi  ner  llM 
application  of  the  insnred  ie  attached  to  hie  policy  of  aoddent  taaafaooe^ 
ae  required  by  statate,  they  ar^  not  adminible  in  eridtnoe  in  aid  ef  llM 
policy.     PidoeU  t.  Padjie  Mttt.  tie.  Ins.  Co.,  61& 

ML  OolrnnnmoNAL  Law.  —  fc^ATurs  Makino  it  OBDcnrAL  kor  thb  Aoibt 
of  a  life  inraranoe  company  to  pay  a  rebate  to  indace  a  pereon  to  effeol 
an  inraranoe  in  a  oompany  is  oonstitutiooal,  and  may  be  enforced  againal 
the  agent  of  a  foreign  ineorance  company  doing  bnsineM  in  thia  atalew 

ice  BmnanauL  AmoaATiom$  OomKmkman,  Vk 

DITSKB81L 
8oi  Snsaa^  9|  Qan,  t|  Issuxaira^  4t  PtsDoi^  Si  JJmmt, 


INTBB8TATB  OOMMIRGB. 
Tiunnxra  MMUfln  But  vbom  Omb  Stats  nrao  Ajronas  ab&  — TW 


■ending  of  meaagee  by  telepbone  from  one  etate  into  another  It 
■Nrce  between  the  ttateci  and  cannot  be  prohibited  by  injnnotioa  im 
either  state  againat  penona  or  corporationa  engaged  in  eendiag  each  wm^ 
aigea  beoanse  they  do  not  pay  the  tazee  ■iiomed  againat  them  by 
■tate.  But  a  court  of  ehanoery  hat  no  anthority  to  go  beyond  the 
■idcration  of  the  oonctitntional  qneetion,  and  set  aaide  the  aeeaeament  aa 
fllegaL  That  can  ciily  be  done  in  a  court  of  law.  In  rf  PfMuytaMia 
Ttkpkom  OtKf  4S^ 
CmnrmvnomAL  Law— BaauLAnoir  ov  Ookmmmo^  —A  SrATum  Imn^ 
na  A  Tax  vvov  OoarOBATioHa  created  in  another  state^  ttie  bade  cf 
which  ie  the  amonnt  or  portion  of  their  capital  in  nee  in  thie  state  in  th» 
transaction  cf  their  ordinary  basinest»  is  not  in  conflict  with  the  proris- 
ion  of  the  ocnstitntion  of  the  United  States  conferring  npcii  OongrcM  the 
power  to  legolata  commerce  between  the  states.  When  the  state  pev* 
ants  a  foreign  corporation  to  transact  business  within  its  limits  in  its 
corporate  name^  and  impoees  taxei  on  it  for  the  privilege^  this  ii  not  a 
legnlation  of  interstate  commerce,  but  a  lawful  exercise  of  the  power  af 
taTation  npoii  a  oorporaticii  that  for  the  time  being  Is  within  Its  Jaiia- 
dictioa  far  that  poipoee.    People  v»  Wempie^U2» 

INTIMIDATIOK. 
See  CoRTBAon^  lOL 

INVIENTORT. 
See  JtYMDmacM,  X 

IRBIOATION  DISTRICTS. 

OoNSTirunoirAL  Law.  —  The  statute  of  Oslifomiai  approred  llaroh  7* 
1887,  providing  for  the  organization  and  goTcmment  of  irrigatioB  dia-^ 
tricts,  and  regulating  the  mode  for  assessments  upon  the  laada  tfaersi» 
with  which  to  BMct  the  bonds  authorised  by  the  ao%  ie  ccnatitntional 
and  valid.    In  r$  Madera  Irr.  Diet,,  106. 

OoMSTiTunoirAL  Law  —  Lioislation  AuTHoaianro  OaiATiojr  ov  lau- 
aATioN  DianiOT— AooBPTAHOB.  —  It  is  no  objection  to  a  general  law 


■Dttoriiing  «Im  «M«iiNi  of  a  pmUfe  oarpmtliNi  §»  dbfaM  VripUm 
pturpoaet,  tiiat  laoh  oorporatkm  oaimot  hm  eroitad  ontil  Um  twiM  cf  lh» 
kw  !»▼•  bMQ  Moepled  by  the  aArmatiTe  veto  ol  tiM  «tuMi  «ff  Iha  db* 
triet  to  be  affMted.    /« iv  i/octera /m  DML,  100. 

&  Ofurarinmoif  AL  Law  -*  Statois  Authobbih  a  Cssatmmi  Q9  tuaaAnm 
Dnnuor.  —  The  mode  in  whioh  a  pablio  eorporatioa  for  diatriot  iifiK^ 
tion  parpoeea  may  be  formed  under  a  general  Uw  ta  wtifam  Hie  dimmi^ 
tion  of  the  legidatare^  and  oannot  be  qneationed  by  the  eouti.  It  la  ■• 
▼alid  objeotion  to  the  law  that  the  organiiation  of  the  oorporalioii  m^ 
be  oompelled  by  parties  within  the  diatriet  not  the  ownen  of  tta  laaA 
affected  thereby,  or  that  no  proviaicm  fa  made  for  a  hearing  finMn  Iha 
owners  of  snoh  land  before  the  diatriot  is  organised,  im  n  MMmm  Ar. 
DM.,  106. 

4.  JvBisDiorioir,  WHJor  Mun  vb  Pbotmd  —  OaoAKiBAnoi  — Ktid8>ob.— 
If,  in  a  proceeding  to  confirm  the  organisation  of  an  irrigatioii  dislrio^ 
under  the  California  statute  of  March  16,  1889,  and  also  to  oonftrm  «a 
order  for  the  issue  and  sale  of  its  bonds,  the  orgsniaation  cf  the  ilistiltt 
la  denied  by  answer,  competent  proof  must  be  produced  showing  tfaaft  % 
petition  was  presented  to  the  board  of  supervisors^  signed  by  the  teqviro4 
number  of  bona  JkU  freeholders,  as  required  by  the  statute  af  liaioh  1, 
1887,  providing  for  the  organisation  of  snoh  diatriot;  and  tba  prapsi  agi» 
eeution  of  such  petition  cannot  be  proffad  by  redtsla  in  Iha  raaos^  «f 
the  board  of  supervisors,  showing  that  it  waa  satisfied  by  srlrtsaas  at 
Hia  sufficiency  of  the  petition,  nor  is  tha  petition  itself  proper  avIdoaM 
without  proof  of  its  aieoution  and  wfikian^.  fa  ri  ifaifsiM  fir  fTlhf^ 
106. 

H  OovanronovAL  Law— OBOAHiiAnoir — DnoBimni.  —  Uate  Iha  €h^ 
ifamU  statute  of  March  7*  1 887,  proridiag  thai  Ilia  palitta 
the  board  of  supenrisera  for  the  orgaaisatiaa  af  tm  itHgatioo 
shall  particularly  deaeribe  and  sat  forth  tha  boundaiiaoaf  smIi  disttla^ 
they  need  not  be  set  forth  with  more  particularity  than  wovld  ba 
sary  in  a  statute  creating  a  partionlar  district  or  a  munioipal 
and  whan  the  boondariea  given  ambraoe  a  distinct  and  dafinHa 
and  are  not  so  indefinite  that  tha  diatriet  caaaol  ba  defiattsljr 
they  are  sufficient  to  anthorise  the  organisation  of  Hm  dlatriol.  Mmm 
Madera  Jrr.  DkL^  106. 

6L  CtoHsrrrunoifAL  Law— (huiAHiBATiOH— BoiriM.— Tha  board  af  wmgm^ 
visors  to  whom  petition  must  be  made  for  the  organiaatioa  af  an  lulja 
tion  district  under  the  OaUfomU  statute  of  Mareh  7,  1867»  k  tlM  sola 
Jadge  of  the  sufficiency  of  the  bond  preeantad  witii  aaeli  patitisB.    tmwm 
Madiera  Irr.  DitL,  106. 

t.  OmrarmmoirAL  Law  —  iBBioATioir  DnrRRrr  Ivounmtt  Amvbh  M tp» 
noiPAL  ConroBATioif .  — -  A  atatata  anthorishig  tha  orgsniistian  of 
gation  districts  as  public  oorporaticiis^  and  tha  issaanaaof 
and  regulating  the  method  of  assesamant  and  tazatiatt  la  pay  aaeli 
ia  not  rendered  unconstitutional,  nor  is  tha  organisation  af  aaeli  dJstrieO 
rendered  invalid  by  the  fact  that  a  city  which  has  baan  IncarpemMI 
Cor  another  purpose  is  included  within  its  boundaries.  Tha  liahilllj  «l 
such  city  to  bear  its  proportion  of  such  taxation  ia  of  Ika  sasaa  iihsisatBi 
as  rests  upon  any  of  the  inhabitants  of  any  city  for  its  praportian  af  aft 
tiie  indebtedness  of  tha  oounty  in  whiah  it  is  flitaatad.  imm  Mt 
irr.  DitL,  106, 
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•.  Onwtnvmm^L  Law — Ijoi8latioh  wcm  Local  iMrBovnmrr — lMBttA» 
tnm.  —  hk  dttnnniiiliig  whather  any  partionlar  ttatata^  as  f or  tiM  iiff%»- 
Uaa  if  arid  kuidii  It  for  thapablle  adTaalaga^  h  ianot  aeoaamy  to  abov 
llial  tha  enUra  body  of  tha  atala  ia  diraotly  affsetad  tharaby,  bvt  U  ia 
aaffidant  tiiat  tha  portioa  of  the  atato  within  the  distriot  prorided  for  by 
tha  act  ahaU  ba  banefited  thereby.    In  re  Madera  Irr.  Dui.,  100. 

tl  OursnnrnoNAL  Law—  Lmhslatioh  tor  Looal  IicmoyBmicT.  —  What- 
orar  l^ipaUtuNi  tanda  to  an  inoraaaad  proaparity  of  one  portioa  af  tha 
atate^  or  to  promote  ita  material  deTelopmant^  ia  for  tha  adrantaga  of 
tiia  wbola  atate.  The  right  of  tha  lagialatnra  to  provide  for  davelopfaig 
tha  prodnotira  eapadty  of  tha  atate,  or  for  inereaung  faoilitiea  far  tha 
aoItivatioD  of  ite  aoUt  aitbar  by  irrigatloii  or  dndnaga,  aaaatding  to  tiM 
laqniramante  of  tha  dUbrant  portiona  ttiaraof^  ia  nphald  by  ita  powar  to 
aet  lor  tha  pnbUc  welfare^  and  partionlarly  of  that  portioa  of  the  pnblia 
witUa  tha  dietriot  allaoted  by  tha  meana  adopted  for  aooh  raalamatbo. 
In  f  Madera  Irr.  DUL^  100. 

Ml  OomrruTiov AL  Law  —  LiottLAwoir  iob  Looal  IicpROTuiBirT  — Taxa« 
noj*.  -—Tha  iegiilatara  may  prorida  for  a  looal  pnblio  improramant  for 
tha  benofit  of  a  portion  of  the  atate^  aa  aa  irrigation  diatriot^  aad  aiay  tax 
all  land  within  aaoh  diatriot^  although  eoma  of  it  will  raoaiTa  no  benefit^ 
while  aome  land  adjacent  to  and  ontaida  tha  diitriot  will  ba  inoidentally 
beneilted  though  not  taxed.    In  rt  Madvra  Irr.  DUL,  100. 

11.  OovBTiTOTiONAL  Law  —  IiiBiBTXDif iss.  —  A  oonatitotional  proriaion  pro> 
Muting  oartain  apeoified  pnblio  oorporationa  from  inonrring  indebtadnaai 
without  tha  oonient  of  two  thirds  of  their  qualified  aiaotora  ia  limited  to 
tha  oorporationa  named,  and  doee  not  apply  to  irrigation  diatriota  or 
other  pnblio  corporations,  not  named  therein,  and  anthoriiad  to  ba  in- 
oorporated  by  atatnte.  Aa  to  the  latter,  the  legislature  haa  power  to 
piorida  the  terma  and  oonditiona  upon  whioh  an  indebtedneaa  may  bo 
ereated  by  them,  and  the  amount  thereof.    In  re  Madera  Irr*  Disl»,  106L 

i5L  OBOAHiSATioif  ^  IsauAHoa  or  BoNDa.  —In  a  proceeding  to  oonflrm  tha 
organisation  of  an  irrigation  district,  and  of  an  order  for  the  iasuanoe  of 
ita  bonds,  nnder  tha  California  statutes  of  March  7,  1887,  and  of  Mareh 
10,  1809,  tha  faot  that  the  order  for  the  iasuanoe  of  the  bonds  ia  not  ia 
atriot  compliance  with  the  atatnte  will  not  inralidate  the  prooeedings, 
aa  tha  prorisions  of  the  statute  may  still  be  followed  by  tha  officara  of 
the  distriot  when  the  iaauanoe  of  the  bonds  becomes  neoesaary.  In  re 
Madera  Irr,  DiaL,  100. 

n>  Jjmaman  OoMnaiinro  Oboahiiatiov  —  LfJuironoH.  ^A  Jndgmant 
confirming  the  organiaition  of  an  irrigation  diatriet,  organised  nnder  tha 
Oalifomia  statntea  of  March  7,  1887»  and  of  March  10, 1880,  cannot  in- 
oinda  an  injunction  debarring  all  persona  interested  in  such  organi»tion, 
aara  tha  contestants  repraaented,  from  thereafter  dispating,  denying,  or 
disclaiming  any  faot  or  taots  whioh  might  have  been  diapnted  in  such 
proceeding.  The  court  cannot  thua  enjoin  those  intersatad,  againat  whom 
there  haa  baea  ao  aarrioe  except  by  publication  of  notiocb  aa  thia  ia  not 
aathoriaad  by  auoh  atatutea.    In  re  Madera  Irr.  IMK..  100^ 

8ae  Statutbi^  4. 
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judgments. 

1.  JuBOXSMT  Rbndsrsd  wtthout  SiaYioB  ov  Pftocni,   aow 

AOAiKBT.  —  The  proper  mode  by  whioh  to  obtain  relief  ageinrt  %  Jodg- 
nftent  rendered  against  a  party  without  aerTioe  of  piooeei  ta  by  motifln  in 
the  original  oanee,  and  a  oomplaint  in  equity  whioh  alleges  that  a  |adg« 
luent  of  foreclosure  was  rendered  against  the  plaintiff  in  a  suit  In  whioh 
he  was  never  served  with  process,  and  prays  for  an  injnnotioii  against 
such  judgment,  but  whioh  does  no^  state  any  grounds  of  equitable  oeg- 
niianoe^  Ual9  to  state  a  cause  of  action.    Orodber  t.  AUen,  8SL 

%  Mbrobb— RsB  Judicata. — Where  an  aotioii  k  brought  in  one  stats  to 
subject  a  debtor's  proper^  to  the  payment  of  his  debts^  a  creditor  who 
appears  therein  by  cross-petition  and  obtains  a  finding  d  tho  aaMmat 
due  him  upon  a  note  executed  by  the  debtor,  but  who  does  not  obtain  a 
personal  judgment  against  him,  nor  reoeire  anything  from  the  sale  of  tho 
property  under  the  judgment  in  tiiat  mit^  is  not  estopped  from  hnnging 
an  action  on  such  note  in  another  state.  It  Is  not  merged  in  such  Jadg« 
ment.    Cackle^  ▼.  SmUh,  81 1. 

X  Mirgbb—BsbJudioata.  — A  cause  of  action  is  merged  in  a  Judgment  mily 
when  such  judgment  was  rendered  upon  the  identical  canse  of  aetioB 
between  tho  same  parties  or  thoir  priTies,  and  after  the  plaintiff  therein 
had  a  full  and  eomplete  opportunity  to  reoorer  his  whole  demand.  Obcttf 
▼.  Smith,  811. 

4i  EaroppBLi  —  ▲  Dicnsioir  upov  Dbmubbbb  b  oonduoro  upca  tiM  ^es- 
tions  legitimately  involved;  and  where  it  k  made  in  this  ooorti  it  oan- 
not  be  reviewed  except  by  motion  for  a  rehearing.  Therefon^  il^  after 
such  decision,  the  cause  comee  up  for  further  hearing  in  tho  trial  oonrt^ 
permission  will  not  be  granted  to  plead  as  an  eotoppel  a  Judgment  f«n> 
dered  in  one  of  the  national  courts  determining  tho  same  questioa  in  an 
opposite  way  to  the  decision  of  this  court  upon  the  demurrsr.  MiB»  t. 
Norihem  Pae,  R,  M,  Co,,  44. 

ft.  JuDOMBBTB  Obtaimbd  bt  Fbaud  ab  Rb8  Jvdkuta.  —  Vrsud  in  obtainiiv 
a  judgment  is  not  oonduded  thereby,  when  the  defendant  therein  had 
no  knowledge  of  the  pendency  of  the  action,  could  not  have 
his  rights  therein,  and  his  failure  to  defend  was  not  a  negligent 
on  his  part.  In  such  case  he  is  entitled  to  equitable  relief.  DmUap 
auart,  143. 

6L  Bis  JuDiOATA— DDMnsAL  ov  Bill  — JvBisDiorioir.^  Where  a  bill 
equity  is  dismissed  for  want  of  jurisdiction,  the  dismissal  is  not  upon 
merits,  and  is  not  a  bar  to  another  action  between  the  same  partios  for 
the  same  eause,  although  the  action  of  the  oourt  in  dismissing  tho  hiB 
was  erroneous.     Wdgkff  v.  dj^hum,  667. 

7*  JuDOHBHTB  IN  BQUiTr— Bb8  Judiqata  —  Domibbal  ov  Bill.  — ▲  tesl 
decree  in  equity  dismissing  a  bill  upon  its  merits,  without  a  stipnlatioa 
against  prejudice^  is  a  bar  to  another  bill  between  the  same  partiee  npoa 
the  same  matter  in  another  oonrl  Such  order  of  dismissal  is  a  bar  ooly 
when  the  court  has  dstsrmined  that  the  plaintiff  has  no  title  to  tho  relief 
sought  by  his  bill.     Weigle^  v.  0(^^mam,  667. 

&   BbTOPPBL.  —  JUDGMBNT  AOAINBr  A  MmiOIFAL  OOBPOBAZUUf,  lu  SB 

brought  by  it  to  recover  land  which  it  claimed  to  hold  in  trust  lor 
people  of  the  state,  and  that  the  same  had  been  dedicated  to  the  pnhfie 
use,  where  the  action  could  have  been  defended  only  by  ebowiag  tknt 
the  people  of  the  state  were  not  entitled  to  BMiBtBin  aack  aslieB.  as  of • 
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tol  Movlnti  Hm  righii  of  Hm  people  of  the  ttate,  end  la  oonclnsiTe 
^'  j^pidiwt  ttimn.    fVopb T.  ffottMiy,  18a 

9k  JvsQVBrr  Qonma  FhAanw^  Toul  AOAntr  a  Munioxpal  OkmroEA* 
nWv  when  the  qoeilioB  liligftM  wm  whether  or  not  the  property  ia 
•OBtroTony  had  heen  dedieated  to  pdbUo  «ae  ae  a  park,  and  the  Jndg- 
■ent  dedarea  thai  the  drfmdaat  haa  oo  r(|^t|  titl^  or  faitcfeet  in  the 
land,  k  eoneloahpo  hi  %  eabeeqaoBt  aetioii  thai  raeli  land  had  not  heen 
dedioated  toaoohvoa.    P^opU  w.  HutMaff^  188. 

ML  JvDoiouiT  AOAimr  a  Onr  b  Bniniia  vrov  na  SrAn  ams  thb  Pnorui 
<HXBW>f 9  when  the  qaeathai  wae  oonoeming  land  whioh  the  oi^  olaimed 
to  hold  in  tniat  as  %  pnfaUa  park  dedioatad  to  pnblie  nae  aa  aooh.  Ptopk 
V.  H60ada§t  188. 

n,  MumonAL  OonoBJOOs  m  AnnoBim^  nr  av  Aonoir  ooironiinro 
Lamb  Oujmmd  bt  fir  to  ho  a  pnhlio  oqnare^  to  pnt  in  laane  the  alleged 
light!  of  tiM  poopla  to  the  nae  of  aooh  eqnare^  and  tho  people  of  tho 
fltate  aro  hond  bj  tiM  leaolt  of  the  lltigalioB  If  it  k  not  ooUnaiTe.    P^ 

HL  Bmorov,  imm  Ams-AOQUiEiDTifiJL— moaeqaitod after  Imio  ii 
joined,  not  pvt  in  Imm  ^  naq^oaantal  pleadhift  ii  not  affeoted  bgr 
any  JndgnMnt  whioh  may  ho  mdarad  in  tlM  aotioBf  and  where  the  laaao 
npoB  whioh  plaintiff  reUod  for  %  nommf  waa  iHth  lefaionoe  to  the 
dedioation  of  the  lanid  aoed  lor aanpnblio  pa^  aadtiM  oowt  fonnd  that 
aneh  dodieatJon  had  sol  taken  plaoa^  and  therefera  garo  Jndgment  for 
the  defendant^  aneh  lading  and  jndginit  eannol  preelodo  n  reeorery 
by  the  ««M  ilaintiff  mpon  title  aoqoired  aftw  tlM  iaaM  waa  Joined  in 
the  finl  aotion.    PHopliT.  iTottiday,  186L 

llL  JuDOMin^  THOuax  OuABLT  KRBomom^  B  CwcuBTB  aa  an  eatoppoL 
Pmgk  V.  HMaiaif.  188. 

14.  JuiNiifiim  OnAmD  sr  ffBAtm— Faub  Avusativ— Bqurabu  Ba> 
UBP.  —The  preiontatifln  of  a  willfally  lalaa  afldafii^  lor  the  porpeea  of 
.  ahtajning  aa  order  lor  aorrioo  of  anmmona  by  pahlioatioa,  It  aa  aot  of 
fiaad  upoa  tlM  ooorti  and  iHien  tho  jadgBont  whioh  roato  npon  oaoh 
norrice  io  ttwlf  anoonoeioaaMoi  and  wao  obtahied  witfaoat  the  knowledge 
of  the  defendant  therein.  It  will  bo  oet  aalde  hi  eqai^.  Dmhj^  ▼. 
Aiori^ia. 

JLmAL,  1%  AnoairiT  avd  Olunt,  1;  OoKroBAnov%  8)  Oo-TiMAaoi; 
8|  Couai%  4;  Daama  and  Ckkditob,  3;  IfiQuirr,  4,  6^  7|  Bzaoimoa, 
X  8-7;  HuBBAND  AMD  WiFs,  1;  iMjUNonoNo,  2-4;  laaiOAnoM  Db> 
vuDBi,  1%  JmuiDionoN,  1;  Jumoi  ov  the  Peaoi)  Lan%  If  lUu> 
onai  PaooomMMi,  7;  Naw  Xbial^  8;  PAanraBanF,  & 

JUDICIAL  8ALBS. 
8eo  BiawnoBa  ahd  ADicnnanAioBi^  81 

JUBISDICTION. 

!•  laaiovLAa  Tbaiiiib  ov  kt  Justiob,  ahd  Abvmptiov  or  ar  Buramnm 
Cbvar.  —The  mere  filing  of  pleadingo  with  the oonnty olerk,  eertifiod  hf 
%  Jaatiee  of  the  peaoe  in  a  oaoe  pending  before  him  and  before  trial, 
dooa  not  ooaler  Jorisdiotion  apon  the  saperlor  ooart  of  a  matter  of  whioh 
Jwiadiotioa  has  not  been  oonferred  npon  it  by  tho  oooatitntion,  nor 
it  aofaiio  juiadiotioB  in  aooh  oaao  by  oahae«niat|y  datonaiai^g  thai 
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it  hM  JaritdiotioB,  aaA  by  prooeeding  to  trfal,  and 
tlierelii.  ^rrofo  DUch  itdL  Ob»  T.  8wp$rtor  €hmi^  91* 
%  Atkaok  ov,  ijntt  Tsui«  vnm  teraomv.  — Tbe  &•!  tiiaft  »  UMfMil^ 
ftfttr  hit  objggtMn  to  tbt  ]«riidwtita  of  Um  miporiflr  oMut  baa  baon 
•nrfnlod  to  ft  om«  improptrlj  toiiMf«md  to  it  from  a  josltoa**  aoar^ 
frooMda»  wider  tooh  abloaiioB»  to  tij  Iba  cMt^  does  aol  fiwlvda  btoi 
tern  ■ttbMfMiitly  attoddag  liw  JttrldUstiM  af  tiM  aiiptttor  Mut  to  pro^ 
oead  to  tbe  matter.    JttVfO  IMtal  efe.  Ox  T.  Smptriar  Omtri,  9L 

taa  Abatbmsmt;  Apfsai^  $;  COMTtMrr,  9;  Gobmbavioii^  7»  9^11$  Otmrnw^ 
S-4;  fiQurrr,  l-3»  7;  IiiJuironoM%  Si  IimaaiSAffBCbHiisBoi^  S;  laaaoA^ 

noK  Dl9TftI0X%  4|  JfTDOlttHllb  ^t  JOMSOi  W  OB  FBAOi^  t;  lfiW>TirM 

JURY  AKD  IVBOUL 
ioaTSsub 

f 

JUSTIOB  OF  THS  PBACIl  * 

L  Bi.auwTiOwBasM»e»V<iP  JiiwiartJui>aM«rt-"-Obii»iiMii  AtgiOK— 
iMJvifOvnnr.  —A  Jvatioa'a  Jadgmaat^  to  a  oaaa  to  n^ieb  ba  aato  il  asid* 
and  ordenanaw  trial,  baa  no  lagal  akiatanea  from  tba  ttoia  tl  ia ttioa  ▼»- 
eated>  and  if  notbtog  la  dona  at  tba  ttoia  that  tba  aaaa  ia  aat  far  a  no  v 
trial,  be  loaea  all  Joriadiotlon  ortr  it,  and  eannot  lariva  tiia  Jadgmant  hj 
Bttbseqaently  faoating  bia  prariooa  ardar  aatttog  it  aaidab  Hanea  nn 
axdoation  aftonrarda  iaaned  ondar  anab  Jndgmant  ia  rnUi,  aad  it  wtttj  ba 
attacked  aitbar  diraotly  or  ooUataral^,  ar  ito  anfaraauiant 
joined.  OUtm  T.  HfwmaUif,  2M, 
%  JuRisDioTzoir  or  Juanon'a  Ooubt— Von>  AnnoTiD 

monoK. — A  jnatioa'a  ooort  baa  fall  Juriadiolion  to  datomdna  all 
aa  to  tba  ralidity  of  an  ^asaaaamant"  or  ''aan"  auida  bj  a  pmnto  aor- 
poration  on  ita  atociCt  wban  tba  ooort  baa  Jnriadiatian  af  tba  aaomt  to 
dispute,  and  it  baa  no  antbority,  bafora  trial,  to  divaat  itaalf  of  Jnriadio- 
tion  by  certifying  tba  pleadtoga  to  a  anperior  aaart  wluab  baa  no  Jnria- 
diotion.  The  detarndnation  of  too  Jnatioe  tbaa  aeaidng  to  di?aat  btmaalf 
of  juritdiotion  baa  no  oondnalTa  affwt  aa  a  Jndgmant^  <diraya  IMU  atai 
On.  T.  Superior  Oomi,  9L 

laa  OoBvoBAHoin^  7|  JirmnDionoiri  llAUoioua  Paoaaoonaa^  ^  7,  lf| 

MaRBIAOI  AHO  DlTOBOl^  Si 

LACHBS. 
Sea  Eginrr,  S. 

LANDLORD  AKD  TENANT. 

L  Laaaia  ov  Land  kat  Grant  Right  or  Wat  oTnt  It  to  OrHno.  wvik. 
—A  leaaaa  of  land,  entitled  to  ita  exclasire  poweeiion,  may,  dwing  tba 
aontinnanoa  of  bia  torm,  diapoae  of  and  paaa  to  anotber  a  r%bt  af  «a^ 
aver  the  aame,  even  thongh  he  baa  bat  aa  estate  for  yaan  tbanto* 
When  tba  servient  and  dominant  estates  are  both  far  yean^  aaab  i^M 
will  haTS  all  the  qualities  of  an  easement  during  tba  lannmg  of  tba  tsn^ 
bnt  will  eease  with  the  aspiration  of  tha  aatataa  open  wbiab  it  dapanda 
Newhqf  r.  if oyo,  45A. 

S.  EaroppKL  AOAIN8T  Landlord.  —Where  a  tondlord  leaaaa  tba  lAala  af 


tf  ISk  Vanning  to  one  lewt»  with  antliorlty  to  wlilcl^  and  Worms  a  tonuit 

of  pari  of  the  baildinf  of  the  faoto,  adTiriiig  wad  ipdaefaig  Mm  to  ob* 
,>  toin  a  new  laMe  fiom  raeh  leemo,  the  landlord  and  Us  priTies  under  » 

,«>!  sobaequent  lease  are  estopped  to  deny  the  anthori^  ol  saeh  original 

,,  leasee  to  aablet.    mir.  Wami^TBS. 

^  %  RiirswxD  Lain  n  Oomnnr^voi  or  Ouoival  Tsui*  whbn.  —When  a 

^.  lease  provides  for  a  renewal  of  the  term,  the  renewed  lease  k  deemed,  in 

1^  I  *9^tjr,  a  mere  eontinnaaoe  of  the  original  term  lor  the  proteotioa  and 

preservation  of  rights  aoqnirod  therein.    JTsmfcqf  v.  Maif^t  450ii 

Sea  PAXHm  RsAL  FBornaT«  1}  Xazh^  4. 

^  LARGENT. 

CbiiTnaioir  or  PBormr  Qbtaihsd  bt  Fiuvdi  —Where  the  oonsent  of  the 
owner  of  a  horse  to  anrrender  possession  for  aome  temporary  and  legiti* 
mate  parpoaa  la  obtained  by  a  triok  or  frand,  and  the  intent  of  the 
taker  to  daprire  the  owner  of  bis  proper^,  and  oonrert  it  to  his  own  nss^ 
ia  oonsnmmated  by  hia  total  appropriation  of  aaoh  propeHyt  he  b  gailty 
ol  laroeny.    AaH  ▼.  Woodm^^  286. 

A  8ea  BnoLanT)  lMViamum»  % 

I  UCASB. 

8ea  liAHPLoan  amo  Twaii; 

LBaAOIB& 

1.  ChnrnjorovLAiiB— Wnjj.— VAU]»ivrovBaQV9Hi»Vo«nnW]UJ 
shonld  bo  decided  by  the  same  law  whieh  forema  the  will  ia  athsr  ra» 
speots,  and  henoe  the  validity  of  sooh  beqneato  ia  to  ba  liatar mined  by 
the  law  of  the  testotor's  domieUe.    Orom  v.  UiUUi  SUUm  Trmi  Ob.,  507. 

%  Oovruor  or  Laws— PBanrvmis.  -—  A  tmst  created  by  a  will  made  ia 
another  stoto  wherein  the  testatsr  was  domiciled,  and  which  wcnld  bo 
void  if  made  in  this  stote,  as  crsatiag  a  perpetaity  forbidden  by  its  laws, 
will  be  here  caf creed  with  reepect  to  the  personal  property  aitnated  and 
the  legateee  reeiding  in  tUs  atots^  if  it  Is  valid  and  snfarooabla  by  tha 
laws  of  the  stoto  in  whieh  the  teetotor  was  domiciled  whan  the  will  was 
exeented  and  also  at  the  time  of  hia  death.  (Vast  v.  ITMMAoImIVmI 
Ob.,  007. 

t.  Wiua.  —  Oifv  09  PnovnoT  io  a  QLaaa  mw  Panaoin^  diatribntabk  at  a 
^  time  subsequent  to  the  death  of  the  teetotor,  crdinarily  inolndea  all  par- 

sons in  being  at  the  time  appointed  for  the  distribntien  who  belong  to 
the  dass^  whether  bom  before  or  after  the  death  of  the  testator;  bat 
this  rale  doee  not  prevail  whan  a  different  intention  appears  from  the 
will.     MaUerqf8nUih,66^ 

db  Will— Qirr  to  a  Olabs,  whbit  dom  hov  iHOLron  Paasoira  Suwn- 
guaMTLT  BoRS.  —  If  a  teetotor  beqaeaths  to  each  of  his  grandohildrea 
the  sum  of  ton  thousand  dollars,  directing,  during  the  minority  of  each, 
and  until  each  shall  attain  twenty  five  years  of  age,  that  hia  or  her  ahare 
shall  be  kept  iuveated  and  the  proceeds  paid  to  his  or  hsr  mother  semi- 
^  annually,  and  in  the  event  of  the  decease  of  any  mother,  the  income  to 

be  added  to  the  principal  fund,  and  in  the  event  of  the  death  of  either  of 
said  grandchildren  before  twenty-five  years  of  age  that  hia  or  her  share 
shall  be  divided  among  the  aorviving  grandchildren,  share  and  share 
alike,  the  grandchildren  born  after  the  death  of  the  testator  are  aot 
titled  to  any  part  of  the  bequest.    Malier  qf  SmUh^  686. 
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LBQISLATUBX. 

L  OnBariTutioHAL  Law—  SznvT  ov  Lmulatitb  Powbl  —  Hm 

tore,  when  not  rettnined  by  eoiwtitatioiial  proTinou,  may  pMi  lAWiaf* 
faotrngaUmitadportioaMwaUMthaeatirapeopUof  tlMtteta.  It  may 
make  spaoial  laws  lalatiiig  only  to  •peoial  dktnoti^  or  it  may  legialala 
directly  upon  local  diatrictdt  or  it  may  Intnut  inch  l^gialation  to  nilMr- 
dinato  bodiet  of  a  public  character  in  existence  or  specially  created  by  it 
for  that  pozpossu    In  re  Madera  Irr,  Di$L,  I06L 

%  OonanninoKAii  Law — Sxtbht  of  LnHSLATin  Powcb.  —The  IngisU 
tare  is  retted  with  the  whole  of  the  legidatiTe  power  of  the  ttats^  and  hai 
aathori^  to  deal  with  any  sabject  within  the  scope  of  civil  forenunettl^ 
except  in  so  far  as  it  is  restrained  by  oonstitational  piOTidoQSL  It  is  the 
sole  tribunal  to  determine  the  expedien<7  as  well  at  tte  defadle  d  aO 
iegialatioa.    /a  n  Madera  Irr,  DkL,  106w 

IL  CoifsnnmoirAii  Law — Prbsvhitioh  as  to  LaonLAvmi  Fowib.  — >Tha 
presamption  is»  that  erery  l^gislatiTe  act  is  within  the  power  of  thelsgi^ 
latnre^  and  he  who  would  except  it  from  the  power  matt  point  ont  tha 
particolar  prpTision  of  the  oonstitotion  by  which  the  exception  is  madi^ 
or  demonstrate  that  it  b  palpably  exdnded  from  any  nonsMwstiun  whti* 
ever  by  that  body,    in  re  Madera  Irr.  DkL.  100. 

I,  GoH ffrrnmoir All  Law — Pubuo  Wkltaxb — Sxzwrr  ov  ImuMLJaxrm  !>»• 
CBBnoN.  —  The  UgisUtore^  in  attemptinic  to  promote  the  general  welfiM« 
of  the  state,  and  to  proride  for  the  material  prosperiljy  of  its  people^  maj 
determine  the  manner  and  extent  to  which  it  will  exercise  this  fonetioft 
of  the  goremment^  and  its  determination  is  limited  only  by  its  own  dia* 
oretion,  and  it  beyond  the  interference  of  the  coortiL  /a  tv  Mtwmm  Irtk 
DiM.,  106. 

i.  CoNSTiruTioNAL  Law  —  DoutTfUL  LiQisLATioii  — FowBB  Of  JvmoiAKi; 
—  Id  providing  for  the  public  welfare,  or  in  enacting  laws  wfaidi  in  the 
jndgment  of  the  legislature  may  be  expedient  or  necesstry,  that  body 
mutt  determine  whether  or  not  the  meesnre  proposed  is  Csr  some  publit 
purpose.  Although  a  declaration  by  the  legislature  that  an  act  propoaed 
by  it  will  be  for  the  public  good  will  not  of  necessity  predade  a  Jndioial 
investigation  therein,  nor  be  oonclnsiTe  when  the  act  itself  Is  palpably 
otherwise;  still,  if  the  tnbject-matter  is  of  sach  nature  that  tiiere  is  aqr 
doubt  of  its  character,  or  if  by  any  possibility  the  legislation  may  ba  far 
the  welfare  of  the  public^  the  will  of  the  legislatnre  mutt  prevail  over  tkt 
doubts  of  the  ooorti    In  re  Madera  Irr.  Diet.,  106b 

1  OoNsnTonoHAL  Law— ArrBOFRiATioHt — Lbqislatitb  DnatmoH.  «- 
In  making  appropriations  of  state  money  for  public  purpoeot  or  for  tkt 
public  good,  the  state  legislatars  it  not  limited  ly  neoessi^  alone;  and  Im 
determining  the  question,  it  is  vested  with  a  laige  disoretiony  which  aa» 
not  be  controlled  by  the  oonrti^  except  perhaps^  whtn  its  aotum  is 
clearly  evasive.     DaggeU  ▼.  Oolgam,  Wi. 

y.  OoNSTrnmoiTAii  Law—  ApntontiATioir  fo  Oilbulatb  AMJUvaaaABT.  — 
The  state,  under  its  general  authority  to  provide  for  the  publie  welliMPi^ 
unless  restrained  by  its  oonstitntion»  may  make  appropriations  to 
brate  important  events  in  the  history  of  the  country,  and  may 
such  power  upon  municipal  corporations.  DaggeU  v.  Op^ftiS  Mi 
Bee  OouFoaATioKSi  10,  11;  Irrioatioh  DiSTRiara^  3,  0-11;  MuMraPAL 
rORATtOKS,  1-4;  SVATIt;  SEAToni^  i)  Ti 
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L  Wa4T&-.laHllflfek1lbdoiufMr«0wliidi,b«lBSp«UMi«atea 

paper,  of  oartUa  ptrton^  inoladiiig  the  plaintifl^  ohargM  that  with  ooa* 
tneted  ftuiatJeiiBy  alkged  ladies  hare  perambaUted  the  stMett  to  preTont 
mob  newspaper  from  being  pnrcbased;  that  these  ladiet  braienly  lowered 
tiiemselTes  to  a  loTel  which  they  wonld  blnsh,  if  they  poateeaed  modesty, 
to  see  desoribed  In  typo;  that  the  time  used  by  them  ooald  bo  more 
profitably  employed  in  sorabbing  their  filthy  kitohsnii  thai  womon  like 
them  have  little  Christianity  ezoopt  thai  wUbh  ttoy  iUnnl  on  dro» 
parade;  and  that  thay  ara  osnally  Indifforontly  good  mothara^  wiTe% 
and  daoghten^  and  are  intermeddlen^  who  aooompliah  nothingp  and  no* 
gloot  the  dntieo  God  has  orated  for  thorn.    Stnti  t.  Johmm^  42. 

%  Bntklopb  SavT  thbouoh  Mail  with  Woem  *^Bad  Dm  OoLLBomia 
^'  AosHor  "  OM  It  n  Libsl.  —It  is  a  libel  to  tend  through  the  mail  an 

anrelope  having  printed  on  it  in  Urge  letters  the  wofds  "Bad  Debt 
*'^  Oollecting  Agen^."    8iaU  t.  ArmOrfrngt  36L 

&  PUTiLiGBD  OoMinmoATioii.  —  A  oomplaial  filed  in  a  oonrt  of  oompetsnt 

Jariadiotion,  oharging  the  oommiision 'of  a  supposed  erime^  is,  by  tho 

oodo  of  Oalifomia,  a  pririlegod  oomnmrnoation,  for  which,  though  false, 

^''  tho  oomplainaal  oaanot  bo  mads  answorablo  in  a  civil  notion.    Bail  ▼• 

Bawlei,  174. 

4  A  MiRi  SiLUU  ov  Kbwspapibs  is  not  Uablo  thoni^  they  contain  a  Ubd, 

if  be  did  not  know  that  faot^  and  his  ignorance  was  not  dne  to  negligenoo 

oa  his  part,  and  ho  had  no  gnmnd  to  snppose  that  tha  paper  was  likely 

-  to  contain  libeloos  matter.  Street  ▼.  /o4fisoN^  4Si 

) '  §k  SuLia  or  A  Hbwbpafib  OoNTAmHO  a  LdKi  most  a«ame  the  bnrdaa 

of  proving  that  he  did  not  know  that  it  containod  libelons  matter.  Street 
▼.  Joknetm^  42. 

1  Imiormatioh  fOB  OBmnrAL  hamu  vov  DBnonra  aaoAua  Mattbb 
OmpLAUf BD  or  n  Pasvbd  THBaBtir.  —  An  information  for  criminal  libel 
lor  sending  throagh  tha  mail  an  enrdopo  with  libelous  matter  printed 
an  it  is  not  defootiTa  booanse  the  libel  is  set  oat  in  it  by  pasting  tho 
«igfaial  onTclope  tharocn  and  making  it  a  part  thorool^  instead  of  in- 
serting it  in  writing.  State  r.  ilrmjCrtM|^,  861. 

f.  bioBMAnoir  iob  CaiinMAL  Libbl  Suthoibht  wmroirr  Obaboino  Wtu^ 
fUL  AVD  Malxoious  PirBUOATiOH,  WHBiT.  —  Whcro  an  information  for 
criminal  libel  charges  that  the  aoonsed  did  wUlf  ally  and  maliciously  libel 
and  debuna  the  prosecuting  witnaaa,  by  aending  to  her  through  the  mails 
an  onTelopo  with  certain  libelooa  indoraementa  theroon,  it  ii  snflloient^ 
•Ithongh  it  does  not  oharga  thai  tho  matter  oomplainod  of  was  willfully 
and  malicioosly  published,  ^lofc  r.  ilrmsIrM^  t6L 

H  Plbadivg— KvowLBDOB  OF  LuL.  —  In  a  complaint  against  a  vendor  of 
a  newspaper  oontaining  a  libel,  it  b  snftoienl  to  state  that  ho  willfully 
and  intentionally  sold  and  dcUvered  the  paper,  without  adding  that  ha 
know  tiial  it  contained  tha  Ubdous  article.  Sireet  r.  Joknetm,  42. 

H  SmiBBoa  TBAT  FBooBouTOia  WiTirBBB  OwBO  Dbbtb  bov  AmtjmamM^ 
WKBB.  —  In  a  prcaeention  for  criminal  libel  for  aaadlng  through  tho 
auul,  addreased  to  tho  prosecuting  witness,  an  cnvalopo  with  the  words 
**Bad  Debt  OoUeoting  Agen<7  "  printed  thereon,  cvidenco  that  tho  pros- 
aontbg  witness  owed  some  debts  to  periOQs  other  than  tho  dafandaal  ia 
BOl  admissible  for  tho  defense.  State  v.  Arweetrmfff  36L 

lOl  JUBT   JUDGBB    OV   LaW   AVD   FaOT  IB   PbOSBOOTIOB   VOB   LiBBL.  —  Ie 

prosecutions  for  libel,  nndsr  tho  constitution  of  Missouri,  tho  Juiy  art 
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JndffM  of  the  Uw  as  weD  m  of  t]i«  fmtik,  and  art  nol  required  to  asoepi 
tke  toslnMtiiiqa  ef  the  ecMirt  ae  ooadiirfv^  and  tta  aawl  mt^  m  la* 
■Ifit  them.  8iaU  ▼•  ilrmafroi^  t61. 

See  Aaivary  S;  Brafturai^  IS}  Jmmanamtt  L 

UCSNSBa. 
•ee  MiFmoEPAL  OoBFOSATiMn^  t-lL 

UIIN& 

L  FuouTT  BgrwMii  JvBaimrr  anb  Moktoa«b  I^nm.  —  Whea  a  aeeaBd 
mortgage  ie  givea  vpoa  ezpreee  agreement  that  the  fint  merlgage  ehall 
be  satiafled  with  the  money  adTanoed«  a  Judgment  ereditor  of  the 
gagor  whoee  Judgment  is  docketed  before  the  eatialaetion  aad 
tion  of  the  first  mortgage  or  the  reoording  of  ttie  second  mortgage^  and 
who  snbeeqnently  pnrofaaaee  the  premiaee  at  ezeentioQ  sale  nnder  Ua 
Judgment^  without  nottoe  of  the  agreement  or  nature  of  the  deaBnga  be- 
tween the  partiea  to  the  aeoond  mortgage^  has  n  lion  superior  to  tlM 
rights  of  the  seeond  mortgagee.  The  Utter  is  not  entitled,  aa  agaiaaft 
toeh  purohasen^  to  be  subrogated  to  the  rights  of  the  first  mortfacea. 
BiekanU  ▼.  OtHltk,  IW. 

%  PniOBrrr  ov^SuBBOOATioar.*  A  lien  wOl  be  kept  aliTo,  under  aomaeir- 
eumstanoes^  in  favor  of  one  who  lias  paid  the  Ken-holder,  although  tlM 
latter  has  satisfied  and  disdharged  it  of  reoord,  but  where  the  equity  ia  n 
latent  one,  the  lien  will  not  be  kept  aUTO  to  the  prejudioe  of  i 
qnent  bonaJUU  purdiaaer.  iUdtoitlf  ▼.  Qr^jUK  IM. 

Ibe  OoNSTiniTioira,  2}  Oohtsaot8i  8;  S;  Danos  avd  Oudrob,  S| 

noHfl^  6;  BzflcuTOBa  and  ADMnrnnATOBi^  14;  HoMiBimAO^  1%  Mobv* 
QAam^  1%  Pabtnxbship,  7;  RaouYBua. 

LIMITATIONS  OF  ACnON & 

L  ]Iinn!caPA&  OonposAnon.  ^  Tki  Statutb  of  tocnKmin  runa  for  aai 
against  oities»  towns,  and  sehool  distcioti,  aa  well  as  for  aad  againat  mm 
diTiduals.  8taU  ▼.  8ehoU  Ditirkl,  420. 

%  Mawumob — ftrATirti  or  LnuTAXiOBa  ao axmbk.  —  A  proceediag  bj  «Mn» 
4am«f  ia  an  action  at  law,  and  majr  be  barred  by  tlie  stototo  of  liiiti^ 
tioos.  Suae  T.  School  DiaL^  iSOii. 

H  llANDAMua  ^  SxATUTB  Of  Ldotaxiobs  AaAiBBC  —  A  proceeding  bj  wmm^ 
damm  to  ooo^mI  puUlio  offioers  to  perform  a  publio  duty  is  within  tha 
operation  of  a  stototo  of  limitotions  which  appliea  to  all  olaima  that  may 
be  made  the  ground  of  an  action  at  law,  in  wliatoTer  form  they  may  b« 
praianted,  although  auoh  aUtoto  dasa  not  ezpreaily  iadude  a 
byaiamlflMiiM.  SiaWf.  SthaU  DM,^  iSXL 

4.  Ouwr Aoanov OB  '*Rbtvbh  io  Sr atb ** iv S atdi«  OLAoas  or.— An 
tion  an  a  promissory  note  made  in  another  atato  between  partiea  rasidani 
there^  brought  sgainst  the  maker  within  six  years  after  his  first  reawvul 
to  South  Caroliiia»  is  not  barred  by  the  etototo  of  limitotiona  of  tlinft 
atote,  iinoe  the  saving  elause  of  that  stototo  as  to  persons  who  **  retam  * 
to  the  etato  includes  a  person  who  never  waa  a  reaident  of  the  atato 
for%  but  for  the  first  time  comes  within  ito  limito  aad  takee  i^  hia 
donee  there.  Bunvw  v.  Frendi,  811. 

^xnnaam  PoasBsaioir;  Dbbtob  ahd  CRBDntMi^  S;  Bqurrr,  S; 

MBB  AX9  ADMZBIBTnATOKfl^  1,  14;  TsBBrABB;  WASBBOOUBaBi^  VL 


5^' 

>- 


Inpsx.  1001 

jVh  LIQUIDATBD  DAMAQK 

LOST  NOTES. 
8m  KnonABU  iNsnuiiazm^  7» 

MALIOE. 
8m  HiwnatwBi  hamL,  7;  Malzozovi  Pauaiuugiue,  1. 

UAUOLOVB  PROSBCUnOH. 
L  liMioini  mm  llAucnomi  Pbosiodtiov  bayb  xwib  bdbi  Fatouiv  iiiA 
«ra  aoft  witliloblib  v&Ims  ih»  proiaoatioa  wm  aotnaied  by  nwliot^  and 
^  pvfy  JBitigrtiiig  it  had  no  good  reaaon  to  believe  that  the  law  had 
ba«i  Tiolftted,  and  did  not  aot  in  good  faith  vpon  hia  reasonable  belief 
that  the  aoeaied  was  guilty  of  the  offenM  for  whieh  be  wm  proeeeated. 

i  %  AoaoM  vm,  Maihtaihabui  without  Arrbbt  or  DsrsvoAvr  in  Obioxnal 

Aionoil  0(B  Bbbbibb  or  ana  Pbopbbtt.  «» An  aotion  for  malioioiia  proa* 
eentioB  may  be  maintainedt  aHUioagh  the  original  Mtion  ww  began  bj 

"^  MX  aBiBiBoni^  and  the  defendant  in  that  aotion  wm  not  arreated  nor  hia 

&  pBOBAaUl  OaBBI^  MAUOB  BOT  NBOnSABILT  DbdVCIBUI  IBOM  WaBT  01*. 

— Ib  aa  aalioB  for  oalioiona  prQeeonUon«  tiie  dednotion  of  maliM  from  a 
want  of  probable  obbm  ia  not  a  neoeaaary  one.  Malice  may  be  inured 
tnm  the  want  of  probable  oaue^  and  from  the  Tolantary  diaminal  of 
ihi9  aOefpid  BialiaioBa  anit^  but  anob  inferenM  ia  one  of  fact,  to  be  drawn 
hf  the  Jniy  nndar  proper  inatmotiona.    8mUh  t.  Burma,  929. 

4»  To  Sbtitui  FtAlBTiff  so  &BOOTBB  in  an  aotion  for  hia  malioioat  proMon* 
tloB»  ho  mnat  ahow  that  anoh  proMootion  on  the  part  of  the  defendant 
WM  malioma  and  without  probable  oanae.    Ball  t.  RowUb^  174. 

H  PbobabTiB  Oaubb^Adyiob  or  Attobmbt.  ^  Where  there  b  probablo 
^  MBM  for  oommenoing  a  proaMntion  for  malioioM  treapaaa,  and  the  proe* 

MBtor»  aoting  upon  the  adrice  of  attomeya,  and  belioTing  there  ia  probablo 
MnMi  in  good  faith  and  without  malice  canaea  the  arreat  and  proMon* 
Hon,  he  ia  not  Uablo  to  the  defendant  for  malioioua  proaeoution«  notwith* 
■laBding  one  of  hia  purpoaM  in  oanaing  the  arreat  wm  to  prerent  the 
ooaafcrnotfam  of  a  bnilding  on  hia  land.    Jademm  r.  lAnning^on^  Wk 

C  Pbobablb  Oaubb^Abtiob  or  Maoucbatb.  —If  the  proaeoutor,  befoco 
iastitating  a  proaeentioii»  fully  and  fairly  atated  the  fMta  and  dronm* 
•feaaoM  to  a  Jnatioe  of  the  peaces  and  wm  adviaed  by  him  that  they  oon* 
Btitated  a  reaaonable  oauM  for  the  arrMt  of  the  plaintiff,  and  he  hooMtly 
talad  in  good  laith  under  anoh  advice,  no  aotion  oan  be  auatained  for  tho 
prooeoution.  So  held,  where  the  facta  atated  to  the  jnatioe  were  oonfeea* 
odiy  tme^  hot  he  wm  in  error  in  thinking  that  they  conatitnted  a  orim* 
inal  aot  for  wUbh  it  wm  proper  to  iaaue  a  warrant  of  arreat.    BattWm 

!•  JvDaiODiT  or  a  Jbitiob  or  thb  Pbaob  Disohaboihs  nn  Aocubbd  i» 
prima/mek  ovidaaM  ol  want  of  probable  oauM  for  hia  proaooBtion,  Big^^ 
Ine  ▼.AgUh^  90w 

H  PiBOBABTiB  Oaubb— XinoBOBMBBT  OF  OiTiL  RiOHT.— An  arrMt  and  proa- 
hwtitBtod  BMfoly  to  onforM  a  oiyil  right  b  without  probablo 
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mmi^  ud  TMidin  Hm  miq— oator  UbIiIa  tot  M&Boiow ' 
iMi  ▼•  LUmingiant  800. 

H  PlumABLB  OAun  —  BiLDV.  — U  the  pitMtwitor  doM  a«l  ia  ImI  Mtof 
ih«  aoooMd  to  be  gailtty*  the  defense  of  probable  onuo  euuoi  flikl»  U 
is  noi  soffioient  that  the  known  facts  are  snob  as  to  create  a  belisf  of  tko 
guilt  of  the  acensed  in  the  mind  of  an  impartis],  reasonable  man,  if  Hmj 
did  not  oreate  snob  belief  in  tbe  mind  of  the  proseootor*  BaUr, 
174. 

IOl  Stidkioi  is  Admxssiblb  oi  Fayok  or  thb  Plaxhtdv  to  Show 

OoouRBBD  at  the  time  and  plaoe  when  and  where  she  was  oharged  witb 
the  oonmiission  of  the  crime  of  adnltery.  if  those  making  the  chaige  were 
there  present  and  claim  that  they  made  snch  oiharge  on  aoconnt  of  what 
there  happened.  Snob  evidence  is  admissible,  not  beeanse  it  tends  to 
proTO  the  innocence  of  the  plainti£^  bat  becanse  it  may  tsod  to  show  tlMft 
what  oocnrred  did  not  constitute  probable  canse  for  the  proseontioo,  omd 
perhaps  it  mMy  also  be  admissible  as  tending  to  show  innoosmie  of  tlio 
crime  charged.     Btgelow  ▼.  Sidtlet,  26. 

11.  PnoBABLi  Gausb,  QuBsnoN  OF,  HOW  SiTBMimD.  —Probable  eaase  la hk 
the  nature  of  a  jndgment,  to  be  determined  l^  the  oonrt  npoo  a 
▼ordiot  of  the  jury,  and  is  not  to  be  rendered  ontil  after  the  Joiy 
ghren  its  Tordict  upon  the  facts  by  whi^  it  is  to  bo  determined.  It  la 
aot  necessary  that  the  facts  be  fonnd  in  the  form  of  a  special  vstdlot. 
The  court  may  instmct  the  jury  to  render  thoir  Tordiot  Cor  or  against  tho 
defendant^  according  as  thoy  shall  find  facts  designated,  whieh  the  oiMat 
May  deem  soffioient  to  constitate  probable  canaa.    BaB  t.  Mmdmt  17L 

1ft  Probablb  Oause  —  iHBT&vonoira  DurDrura.  — It  is  not  oompetent  for 
the  oonrt  to  giro  to  the  Jnry  a  definitioii  of  probable  c^issy  and  instmot 
them  to  find  for  or  against  it,  according  as  they  may  determino  that  tiio 
facts  are  within  or  without  that  definition.  It  most  inatniot  the  jwrj 
npon  this  subject  in  the  concrete,  and  not  in  the  abstraol^  aad  mnat  aot 
leave  to  that  body  the  office  of  determining  the  qnestico,  but  mast  itself 
determine  it^  and  direct  the  jury  to  find  its  Tcrdiot  according  to  sadi  da* 
termination.  The  court  should  gronp^  in  its  instmcticos,  the  faets  which 
the  eyidence  tends  to  prove,  and  then  instruct  tiie  jury  that  if  snob  faots 
be  established*  there  was  or  was  not  probable  canse,  as  the  case  may  h% 
and  that  their  verdict  must  be  accordingly.    BaU  t.  Bmi4e$,  174. 

ML  Tmi  BziSTiNcn  ov  Pbobablk  Caubi  for  a  prosecution  is  always  a  matter 
of  law  to  be  determined  by  the  court  If  the  facts  are  nndiipntad,  tlio 
court  must  order  a  nonsuit^  or  direct  a  verdict  for  tbe  defendant  if  thmy^ 
oonstituted  probable  cause,  and  if  they  did  not,  then  that  the  otiier  ioaaoo 
must  be  submitted  to  the  jury.  When  the  facta  are  contradicted,  tbuj^ 
must  be  passed  upon  by  the  jury  before  the  oonrt  can  determine  the 
of  probable  cause^  but  in  either  contingency,  the  qoesticn  is  still  o 
law,  to  be  determined  by  the  oonrt  from  the  facts  established  in  thci 
B<Ul  V.  iKotoK  i7i. 

%L  Probablb*  Caubb  -^  QoiBnoif  iob  Jury.  —  Whether  a 

lieved  the  aooused  guilty  of  the  crime  charged  is  a  question  of  fast  to  Vo 
submitted  to  the  jnry.    BaU  v.  BawU$,  174. 

tk  Damaobs,  whbv  not  Exobsbivb.  —  A  verdict  for  five  HioBsaad  ddfaws 
for  plaintift  a  married  woman,  ia  not  ezceesive  when  tta 
Hiat  she  had  for  a  long  time  been  subjected  to  ontngeoos 
abuse  by  the  defendants,  culminating  in  her  prosecntion  before  a 
•f  the  peace  on  a  charge  of  adultery.     BigOom  v.  SkUu^  SI 


hmwau  '  lOOS 


Sujfjumv  v  AUt  CkT&  Aotiomb.  <—  A 
pMpMdOTUiM  of  tvidiBM  u,  Ib  dl  eMl  Mftlon%  ■ofidfliit  to  make  ottt  a 
«IM  lor  dthor  litigMil  Tha  plaintii(  tharefonb  in  a  aiiit  for  maliciout 
yroaaoortOD,  ffovndad  on  aa  aotion  for  •lander  and  ita  Tolnntary  die- 
wuma^  Is  only  bound  to  eetobUah  the  tmth  ol  ilie  ilaaderooa  worde  by  a 
prepondenuioe  of  oridenoe.  8mUk  t.  Bwrrua^  S29. 
17*  liAua%  ToLuirrABT  Dmimui.  ov  OifiL  Suit  hov  Puma  Faois  Bn* 
BBici  or.— Tbo  Tolnntary  iHimlMil  of  a  oItU  aoit  by  the  plaiatiff 
teffoin  win  BOtb  in  ^  ■abeeqneni  aoit  against  him  for  malidoos  proeeon* 
tioOfOonsttotofHsM/aflftondenooof  malioa.    8mUkr.Bmrwi.W9. 

lIAKDAMUa 
8oe  Ldutationi  of  haaan.  %  H 

MAKSLAUGHTOL 
8oe  Bxaatsum.  & 

IIAROINB. 
SeoBnoi 


MABUAGS  AND  DIYOBCOL 

I.  OovMniAnov,  Wsat  Amousts  to^  ahd  how  Lonxm  —A  wife  by  toI- 
«Btwily  haTing  seznal  interoonrse  with  her  hnsband,  after  she  knows 
that  ho  has  eommitted  adnltery,  and  that  she  ean  prore  it^  thereby 
ooadones  his  ofllBiiso.  Bat  oondonation  in  snoh  oases  is  always  oondi* 
tifloal  and  limited,  and  the  parfy  foiigiTon  mnsi  to  retain  the  benefit  of 
^  pardoop  tieat  the  other  in  the  fntoio  with  oonjogal  kindness  and 
fldeiityi  and  as  a  general  role,  the  pardon  extends  only  to  snoh  offeiises 
as  are  known  to  the  pardoning  party  when  the  intoroonne  ooonrs. 
SkaMkm  ▼.  SkaMekm.  478. 

&  OmiNWAnoH  BT  Wm  hot  Impusd  fbox  SaxvAL  LimtooirBSB  whbh.  — 
The  rale  that  oondonation  may  be  implied  from  seznal  intorooarse  is  not 
saforoad  so  rigoroosly  against  a  wife  as  it  is  against  a  hnsband,  espeoiaily 
whsre  she  Is  entirely  witbont  means,  and  wholly  dependent  on  him  for 
siforything.  And  where,  at  the  time  a  wife  permitted  her  hnsband  to 
hsrs  sssoal  interoonrse  with  her,  she  did  not  know  and  eonld  not  prove^ 
bnt  merely  beliered  vpon  snspicion,  that  he  had  oommitted  adnltery,  it 
will  not  he  presnmed  that  she  intended  to  oondone  his  offense.  iSfAodUi- 
im  ▼.  SkaekUUm,  418. 

%  Dumoir  Is  the  Tolnntary  separation  of  one  spoase  from  another  witb- 
ont jostlfioation,  and  with  an  intention  of  not  returning.  WiUkuns  t. 
WUUama.  617. 

dto  0auBTlov  a¥  A  Wif%  Oausbd  bt  hxr  HuBBAiTD  Pbohibitino  her  from 
sssing  or  oommnnioating  with  her  mother,  and  hii  informing  her  that 
ike  ooold  not  go  with  him  if  she  wanted  to  see  or  oommnnioato  with  her 
MSthsr,  doea  aot  ooostitoto  any  eaase  for  diToroe.  WUUamtr,  WiUkwUt 
fl7. 

9k  VtfOMM  BvTBBBB  IB  Amothbe  Statb  agalnst  a  wife,  who^  at  her  mar- 
ilago  and  erer  afterwards,  resided  in  this  state,  and  who  nerer  appeared 
ki  the  soit^  Is  Toid  as  sgainst  her  in  this  state,  thoagh  she  was  personally 
osnred  with  preuess,  bnt  ontoide  of  the  territorial  jnrisdiotion  of  the  ooorl 
fssating  the  diroroe.     WiOianu  y.  Willianu^  617. 

See  BxBounoM,  1;  Parbnt  and  Child,  8L 
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MARBR  AND  WRYAinC. 

!•  ftnumEli  LuHunr  rai  Nmuoimb  or  Ivoifbvsir  OoarEiiML 
~WliM«ii]idiTidflilflrooifoti4ta  MitMoli  with  iMtlMr  iadindnl 
«r  owporatioa  craroifiiig  in  indtpendint  MiploTacol  for  tlia  iattv  to 
do  a  work  nol  k  itMlf  OBlawftil  «r  allnidAd  with  daaiar  to  oa«f^  mA 
work  to  bt  dwio  ■oenriHag  to  tho  owilwotot^o  owa  wwttMwii^  md  —I  wW 
Joofc  to  Iho  «Bploj«^a  oootool  or  «idor%  oioopt  m  to  iho  xooalto  to  ko  oU 
talnod,  ilio  omplofor  is  aol  liablo  for  tho  wrongfol  or  nagligoiil  oeliol 
tto  oootnotor  or  bis  Mrvftnto.    AOmda  §ie,  B.  B.  Ox  r.  XSmberig,  SSL 

&  iMPLcnnB  WRBT  Ij^oui  vob  Innmmnrr  Oovtbaovok%  Aon.— 
Wbon  work  is  wroogfol  In  itooli;  or  if  dono  in  As  otdiaoiy  maanor  moil 
fooalt  in  a  noiisnoi^  Iho  omployor  is  Uoblo  for  injiiiy  roooltiog  to  thiid 
porsoDi^  sltfaoo^  ^  work  is  dooo  kj  mi  indopwdwt  oontnotoc.  Ai^ 
kmia  tie.  ML  B,  Oik  r.  Anfter^f,  23L 

H  InmnanaMT  OovnuoioB — Iaaboiit  or  SifPLonB.  — Aa  ooiployw 
may  msko  klmsolf  Uablo  for  tko  Mj^Uffonoo  of  an  indopoodoBt  oookoelor 
bj  fotoining  Iho  right  to  dirooi  and  eontrol  tto  timo  and  iMiinor  of  obo* 
onting  tho  work,  or  by  latorforiag  with  tto  ooBtnutor  and  aoonming  ooa* 
trol  of  all  or  paH  of  tho  work,  so  thai  tho  Mlalioa  of  wastor  and  oorfoal 
arias^  or  so  thsil  ih»  i^Jary  is  twooablo  to  bis  hitorforoooo.  Bot  wm% 
aaporflsioa  to  aiosrtstn  thai  Iho  ooatrsotor  porfonns  his  oontiae^  or  t^ 
9&rwmg  Iho  ifghl  to  disflriso  inoompatool  worknion»  wiU  iwl  reodar  tho 
omployor  Uablo.    illiaata  oto^  A  J2.  Ox  ▼•  AWor^  SU. 

4  IviiapniDaaT  Oavaumom^huMthar  or  Bxplotsb.  —  Aa  oatployer  is 
liablo  wlioa  bo  has  lalttlod  or  adoptod  Iho  anaathoriaod  aoto  and  wvoagi 
of  an  iadopandonl  oontvaotor.    AUmiaeie,  B,  M.  Ox  r.  JOn&er^rt  23L 

Iw  iMDEFmrnKt  Oovnuoioa— Leabiutt  or  bruiraa.  —  Whon^  aooord* 
lag  to  psoffioas  knowlodgo  aad  oxpovioaoi^  tlio  work  to  bo  doao  by  oa 
indopondonl  oonlraotor  io  in  ito  aators  daagoroos  to  othon^  tho  o^ 
piajw,  aad  aol  tho  oontraolor,  is  liablo  for  an  injary  tnfliotod  in  tho 
porf ormaaoo  of  tto  woriii  aad  tho  mlo  is  As  samo  wiioa  Iho  wnsgftf 
aol  dono  by  tho  oontvaotor  is  tho  Tiolalion  of  a  daly  imposod  by 
oontraolorbyotolatoaponthooaiptoyor.  AOmtaeixAAOxr. 
MTf  ttL 

t.  Iv  A  SxaTASV  Aoia  wnaoor  Boutwoa  fo  thb  Skbtxoi  la  whioh  bo 
io  omployod,  to  oflbol  oomo  iadopondont  porpooool  bio  own,  bis  mattor  io 
Bot  aaswoiablo.  Tho  tost  of  Iho  maotor^o  rosponstbility  for  Iho  aol  of 
his  sorraal  1^  aol  whothor  saoh  aol  wao  doao  aooordiag  to  tho  inotiao 
liono  of  liio  mastor  to  Iho  oonrant^  bat  whothor  it  wao  doao  In  Iho  pros- 
ooation  of  liio  baoiaosi  wldoh  Iho  aonrant  wis  omployod  by  tho  naitor 
to  da    A^Waooa  t.  SmUkerm  Pac  Cb.,  8SI. 

T.  LiABiurr  or  Hirrm  loa  Aor  or  SsRYAirr.  —la  order  to  bold  a  smo- 
tor  liablo  for  Iho  aol  of  bio  oonrant,  it  Io  aol  aoooioary  thai  Iho  laltor 
ohoald  liaTO  aattiority  to  do  Iho  partloolar  aol  in  qaooHon;  bot  il  mart 
bo  dono  within  tho  ooopo  of  his  genoral  aathority,  in  fartboraaoo  of  ttio 
■lastor^a  bnsinoo%  and  for  tho  aooompliibmonl  of  tho  objool  for  tHiitdi  tho 
oorranl  is  omployedi  and  whothor  tho  act  oan  bo  impliod  from  tho  gon- 
oral  aatbority  oonforrod  apon  bim  dopondo  upon  Hm  aalaro  of  tho  o«- 
Tioos  ho  io  ongagod  to  porform,  and  the  oironnistonooo  of  oaoh  partioaioi 
InHrmaiimaltix  i^'y  Ox  t.  Awitrmn^  902. 
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H  IffinXB'ii  LiABiLiTr  fOB  ToKT  ov  Sssy ABT.  •»  If  a  99rrva%  ttepi  Ml d«  from 
Ikii  master'a  bosineBi^  for  however  short  a  time,  to  eommit »  wrong  not 
eonneeted  with  raeh  hnsinett,  the  relation  of  master  and  aervant  a,  for 
tha  tuna  heing,  intpended,  and  therefore  the  mastar  ta  not  aaawaraUa 
for  tfaa  wrong.    Stephetuon  t.  Southern  Pac.  Co.,  288. 

li  liiABiUTT  ov  Mastib  voft  WRONoruL  Aci  OF  Servamt.  •—  When  a  lervant 
perfonna  the  dnty  for  which  he  is  engaged  in  a  Wrongfal  manner,  and  to 
tha  injnrj  off  another,  tho  master  is  liable^  although  ho  may  have  ok* 
pressly  forbiddon  tha  partionlar  act.  IniermaHomal  sCa  Itp  Oo^  ▼•  Ander* 
so%90& 

9€l  KaouoKHcnL  — Tha  test  of  liability  of  an  employer  to  an  omployea  for 
injury  reoeived  in  the  course  of  the  employment  is  negligence,  and  not 
duiger.    Kehler  r,  Scihoenkt  638. 

IL  8rAn — Biaxa  Absumbd  n  Bntxbino  nrro  SicPLOTiaiiT  ov. »  One  wha 
ontera  tho  servioe  of  the  itate  assumes  all  the  risks  attending  such  em* 
ployment^  whothor  arising  from  its  ordinary  perils,  or  resttlting  from  tho 
negligence  or  misfeasance  of  other  servants  of  the  state,  and  an  appropri* 
ation  to  indemnify  such  serrant  for  injuries  sustained  while  in  such  ear* 
Tioe  ia  a  mere  gratuity.    B<mm  t.  Hart^  203. 

If.  Mabtui  must  Fd&mish  Safb  Applxahoeb,  AMD  Exap  Tkim  nr  Rifaib. 
—  It  is  tho  duty  of  a  master  to  furnish  to  his  servant,  for  the  perform- 
ance of  the  work  required  of  him,  safe  and  suitable  appliances,  such  as  a 
reasonable  and  prudent  person  would  ordinarily  use  under  similar  oi^ 
oumstances,  and  also  to  see  that  the  same  are  kept  in  proper  repair;  and 
these  duties  cannot  be  delegated  to  another  so  as  to  relieve  the  master 
from  liability  for  injuries  sustained  by  reason  of  a  failure  to  perform 
them  properly.    Carter  ▼.  Oliver  OH  Co.,  816. 

18.  DuTT  TO  Furnish  Sati  Maohinebt.  — When  the  machinery  furnished 
by  a  master  for  the  use  of  his  servant  is  of  the  kind  in  common  use  for 
the  same  purpose,  the  master  is  justified  in  using  it,  and  will  not  be  liable 
for  an  injury  oaused  thereby,  unless  he  has  information  or  reason  to  believo 
that  ita  use  is  attended  with  danger,  or  that  a  safer  kind  of  machinery 
is  in  oommon  uso  for  doing  tho  same  kind  of  work.  Nix  t.  Textu  Poo, 
Sty  OcK,  897. 

14.  DuTT  TO  FuKNom  Satr  Maohinsbt.  —  An  employer  is  bound  to  fnmish 
maohinory  and  appliances  of  ordinary  character  and  reasonable  safety 
and  the  former  is  the  condusivo  test  of  the  latter.  KMer  ▼•  Schwttfk, 
833. 

li.  Sektant  RA8  Right  to  Absuxb  that  ArruAKOM  Fubnishid  Him  abb 
8avb  —  A  servant  has  a  right  to  assume^  without  inquiry  or  examination, 
that  the  appUanoea  furnished  him  are  safe  and  suitable.  Carter  t.  OUoer 
Oa  Co.,  816. 

18L   DUTT  to  FuBWMH  SAn  MAaKIBBBT^OoRTBIBUTOBT  KlGLIQBNGI  OV 

Sbbtabt.  -»  a  master  is  bound  to  use  only  ordinary  care  in  furnishing 
safe  machinery  for  the  use  of  his  servant^  and  if  there  is  more  danger  in 
the  nae  of  the  kind  furnished  than  that  in  oommon  use^  and  the  seiTant 
knows  it^  or  by  the  exercise  of  ordinary  care  and  prudence  should  know 
It^  he  cannot  recover  for  injuries  caused  by  ita  use.  Nix  ▼.  Texae  Ak. 
Sty  Co,,  897. 
IT.  Maohinvbt  in  Obnbbal  Ubb  ^  Rmtlotbb's  Disorbtion.  —  Where  tte* 
are  aeveral  appliancea  in  general  use  for  the  performance  of  a  particular 
kind  of  work,  the  ohoioe  between  them  being  a  matter  of  judgment  da* 
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ytiiilt^g  «i  ■umuAag  eoaditionii  an  employw  hu  ft*  aftMlali 
tlfltt  to  saloot  AooordiDg  to  liis  own  Jnd^menl  JMIer  r,  Sckwnkf  6nL 
ML  Tnni-rBiNOVALi. — WhiUnitregndMolmikof  emplojMtof  ftiaihn^ 
•ompHiy  •ogi^(od  in  ft  eommon  am^oynMnt  will  not  dMtNf  Um  nlattos 
ol  fallow  mfMiti^  jol  whoro  ooo  U  MithoriMd  to  anq^I^  and  diaohuft 
MTTMito  working  «adar  him  and  under  his  direelioa  tod  oontro^  Mb 
M^lfonot  ii  thai  of  tlio  maator.    Nia  t.  Texm  Bae,  Mtf  Obw,  807. 

MRNAOIL 
too  OOBTRlOn^  10-lf. 

MSNTAL  ANGUISH. 
MBRGSR. 

•■O  JUIWMBHIS^  %  H 

]IISDSM]EA]!r(nL 
Sao  PuuDora^  L 

MI8TAK& 
8oa  BQUirr,  6;  Brmivoi^  L 

IIORTGAGS. 

!•  lf0MO4«Bi  BAB  Ko  Lnn  ov  Bum  akd  Pboiri  or  Monaaaa*  Laaik 
i— A  mortgageo  haa  no  apooifio  lion  vpon  Iho  ranto  and  proAto  of  Mort 
gagod  land*  vnlooa  it  iaaoatipoUted  in  thomorlgagau  In  SonthOwoliM^ 
tlM  norlgBfor  atUl  roniain%  oron  aftor  oondition  brokfln^  tiio  owaar  of 
fto  mortgagod  premiaeay  and  retaina  all  tlia  righto  inoidant  to  anoh  ow»« 
orahip^  among  thorn  tho  right  to  reootro  tho  ranto  and  proAto  JSTordto 
T.  Hardh^  788. 

iL  Sroffui*  Cbiditoe  hot  EaioPFHD  sr  OLAnmrg  Subfloi  nr  Vobbquis- 
UBi,  WHur.  ^  A  oroditor,  by  olaiming  n  aorplna  ariaing  from  tho  favo> 
oloanro  of  a  deod  of  traat»  will  not  bo  oatoppod  from  qooattaniqg  ito 
Talidityt  on  tho  ground  that  it  waa  mado  in  frand  of  oroditoi%  whan  fta 
objootioa  ia  raiaod  hj  ooo  who  waa  a  par^  to  fta  fiaiid.    AfAim  t. 

8l  ByiuPFgL  *  MoBTOAooR  RCTAiHuia  PK0GBID8  ov  IfomaAsg  Salb 
Km  tBOM  Dmhtivo  Puboha8bb*b  Tm.^  wkbh.  —  Wharo  g 
nfter  a  dafootiTO  ozeroiBO  of  tho  power  of  oalein  a  mortgage^  raooifoatho 
anrplna  proeoeda  of  the  aale^  withont  knowlodgo  of  thodofaeto  in  tho  aala^ 
but  retoina  anoh  prooeeda  aftor  ho  leama  of  anoh  dafaoti^  ho  will  be  oo* 
topped  from  denying  too  porohasor'e  title.  Ho  oannot  be  pennitted  to 
repndinto  tho  mortgage  aale^  and  at  the  aamo  time  toaiat  npoo  having 
tho  benefit  of  it.    Brewer  w.  NQth,14B. 

See  Amuii  1;  Oobporatiovs^  8;  Oo-TS9Airor,  %  DanoK  avs  OKmaom^ 
%  8|  DnsD%  10;  IirjvjianoH,  4;  Lnuia^  1%  FAaaawMMaiff  J%  " 
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MUMlOiPAL  CORPORATIOlffS. 

L  00K8TlTUTI01fALLAW^LB0I8L4TI0H  CrSATINO  PUBLfO  CORPOBATIOIII.  — 

The  legialatnre  may  by  general  Uwa  Mthoriie  the  inhabitante  <d  aaj 
district,  uuder  aueh  reetriotioiu  and  with  eneh  preliminary  alepe  M  fk 
may  deem  propert  to  organiio  themeelTee  into  a  pnblio  oorporation  Urn 
the  pnrpoee  of  ezeroieing  governmental  dntiei*  and  raoh  eorporatioiie  aro 
not  required  to  be  formed  in  the  same  manner*  nor  provided  witii  the 
same  powere,  as  other  poblio  or  mnnidpal  oorporations  of  a  differeal 
elass.    In  re  Madera  Irr.  DkL^  106. 

%  CtovariTUTioNAL  Law  —  Lbgislatioh  Ombatimo  Pubuo  CoBroaATUWg 
UHDKB  GicNKBAL  LAWB.^-Tbe  general  laws  whioh  the  legisUtore  may 
enaot  for  the  creation  and  organization  of  pnblio  corporations  may  be  aa 
nnmerons  as  the  objects  for  whioh  snob  oorporations  may  be  oreated^ 
and  as  they  are  only  the  representatives  or  agents  of  the  legislatnrs  La 
the  various  localities  of  the  state,  the  requirements  for  organixation  may 
vary  with  the  character  of  the  purpose  for  whioh  they  may  be  oreatedt 
/«  re  Madera  Irr,  Diet,,  106. 

H  OowirnTUTioirAL  Law — Lioiblation  Criatino  Public  Cobporatiovb — 
PowxBS  CoNFBBBUi.  —  The  legislature  is  anthoriaed,  under  its  general 
power  of  legislation,  to  invest  pnblio  oorporations,  when  oreated  by  i% 
with  the  same  powers  it  could  itself  have  exercised;  and  in  providing  for 
such  organiiations,  it  need  confer  upon  them  only  such  powec%  as  in  Its 
judgment  are  proper  to  be  ezereised  by  them  in  the  diaoharge  of  the 
particular  functions  of  government  whioh  may  be  eonferred  upon  them. 
In  re  Madera  Irr,  DiaL,  106. 

4>  CtovanruTioNAii  Law.  —  Muvioifal  OoEPOsAnoira  Whioh  mat  u  Cms* 
ATWD  BT  Qbnxral  Lawb  are  not  limited  to  towns  and  oities,  but  tho 
legislature  may  authoriae  the  formation  of  snob  oorporations  for  any 
pnblio  purpose  whatever*    In  re  Madera  Irr,  i>M.,  106. 

IL  MUHIGIPAL  Ck>BFORATIOKB  ABB,  lOB  MaBT  PuBTOBBB,  BUT  DbPABTMBIITS 

ov  THX  Stat%  organised  for  the  more  oonvenient  administration  of  oer^ 
tain  powers  belonging  to  the  states  and  in  their  management  and  control 
of  streets  and  parks  within  their  limits,  and  in  actions  for  the  Tlndica* 
tioo  and  preservation  of  the  public  rights  tiierein,  exercise  a  part  of  the 
sovereignty  of  the  state.    People  ▼.  Hottadaif,  186. 

C  JUDOMBNTB^MUIIICIFAL  OOBPOBATIOMB^  WHBV  BbFBBBBT  THB  PMPLIi 

—  Municipal  corporation  having  full  power  and  jurisdiction  over  the  pub- 
lie  squares  within  its  limits,  with  a  right  to  sue  and  be  sued,  is  antfaoriaed 
to  maintain  and  defend  all  actions  relating  to  its  right  to  sabjeel  to  the 
pnblio  use  squares  and  land  claimed  by  it  to  hare  been  dedicated  for 
snob  purposes,  and  in  any  notion  brought  or  defended  by  il^  it  represents 
the  people  of  the  state  for  the  pnrpoee  of  preserving  the  pnblio  rights  of 
which  it  is  the  trustee.    People  v.  HoOada^^  186. 

T*  SuBioN  ov  Orrr  OouiraiL— .VAUDnT  ov  Obdimabob.  *  When  the  mayor 
of  a  city  and  all  the  members  of  its  oommon  coonoil  meet  in  special  see* 
■ion  and  not  as  a  body,  they  may,  at  snch  meetings  or  at  any  adjoumsd 
session  thereof  at  which  a  qnorum  is  present^  legally  pass  any  oi 
within  their  power^  notwithstanding  no  written  call  for  such  special 
sion,  specifying  its  purpose^  was  made  by  the  mayor  or  two  councilmoB 
as  required  by  law.    Magneau  t.  CS^  of  Frenumit  436. 

IL  OnoiHAiiaB  ~-  Pabbaqb  or.  —  Under  the  Nebraska  statutes,  the  oonncil  of 
any  city  of  the  second  elass  baring  more  than  ^yo  thousand  inhabitanta 
may^  when  lawfully  in  session,  pass  any  ordinance  by  the  oonoorriog 
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folt  «f  a  mmjotikf  of  Hm  memben  of  tncli  cuMndB^  or  hf  tho  ■finoMifO 
Tolt  of  0D9  half  thereof  with  the  oonoarronoo  of  tto  major.  MagmaM 
T.  dfly  ofFrenumi,  496. 

A  OoooPATion  TAX^OmoorAVoi  Ton  nr  Past — PsvAiifr*  ^  While  tbo 
penal  proTiuoa  Cor  the  enloroeiiieat  of  aa  ordinaiioe  impoeiiig  aa  ooeopa- 
tion  or  lioenee  tai  le  roid,  tiiat  does  not  invalidate  its  other  valid  parte 
when  eneh  parte  form  a  oompleto  ordiaanoe^  and  are  not  depoBdeat  upon 
the  Toid  portion.    Magmam  t.  0%  qfFremoni,  496. 

IOl  OoooPAnoM  Tax-—  OoNsriTUTZoirAUTT.  »  An  ordinaaoe  UnpoeiBg  an  o^ 
OBpation  tax  or.  lioenee  fee  for  the  privilege  of  oarryiag  on  oertain  kindb 
of  hnnnoie  in  a  city,  making  nooxoeptions  in  favor  of  or  against  aajroao 
oarryiag  on  eaoh  boaineao  taxed,  hat  opeialing  nntformly  on  eaoh  daoo 
to  wfaioh  it  applioi^  is  not  ren^^rod  anoonstitntioiial  for  want  of  nnl> 
lormity,  from  tho  fM  that  it  doea  not  elaaeifjr  oaeh  hoauMae  tazod^  and 
gradoate  tho  amoont  that  ahall  be  paid  by  the  poraon  paraaing  enoh  boa^ 
Boaa  aeoocding  to  the  amoont  of  boaineaa  done  by  him.  Magneam  ▼•  G5^ 
^/Vsmo«<»  436. 

11.  OocoPATiov  Tax  ^OonsTiTOTiosrALnT  or  — Under  a  ooaetitatioo  pr^ 
Tiding  that  the  legialatare  ahall,  by  general  law,  provide  needfnl  rev< 
by  levyiag  taxes  by  valuation,  whioh  shall  be  nniform  aa  to  tho 
npon  whioh  they  operate,  and  that  tho  legislature  may  vest  mnnioipal 
Oorporations  with  power  to  asseea  and  oolieot  taxes  whioh  shall  bo  iuii> 
form  in  respeot  to  persons  and  property  affeoted,  tho  legislature  may,  b|f 
general  law,  oonfer  power  upon  oitiea  and  towna  to  impoae  oooopatioit  or 
lioenee  taxee  for  mnnioipal  pnrpoeea.  The  only  restrietioa  impoood  ia^ 
that  the  taxes  ao  levied  shall  be  nniform  as  to  oUaa.  Magneam  v.  01^  qf 
Fremonlt  436. 

If.  Abuitino  Owvib  Bntitlcd  to  IvjimcnoH  to  RasntAm  Cm  Oomi- 
oiL  ntox  Patdto  Gontraotob  iob  iMPBRyaor  Stbbbt  Wobk,  wnv. 
—Tho  owner  of  a  dty  lot  abutting  on  a  atreet  whioh  ia  being  pftvod 
in  an  imperfeot  manner,  under  a  oontraot  with  the  dty,  haa  a  ri^il 
in  equity  to  an  injunetion  to  reatrain  the  oommon  ooundl  from  pay- 
ing for  such  imperfeot  work  before  a  trial  at  law,  where  hie  property 
will  be  assessed  for  part  of  the  ooet  thereof.  But  this  ia  the  oomple- 
flsent  of  relief  to  whioh  he  ia  entitled,  for  a  oourt  of  equity  has  ao 
right  to  try  and  definitely  eettle  the  queation  between  the  oity  and  tho 
oontraotor,  whether  their  contract  has  been  or  ia  being  exeontod  aoooffd> 
Ing  to  ita  terma.  A  oourt  of  law  is  the  proper  fomm  for  the  determiiia- 
tion  of  that  question,  and  a  oonrt  of  equity  will  not  tako  oognittaoo  of 
ooutroversiea  that  are  alien  to  its  geniua  and  ita  methods  of  prooedwra. 
The  bill  in  anoh  oaae  ahonld  be  exhibited  for  the  relief  of  the  oompbiaaai^ 
and  also  for  an  other  land«owners  similarly  situated  who  deairsd  to 
in,  and  should  ahow  diatinotly  that  the  oommon  oonnoil  had 
npon  to  perform  the  duty  the  not  doing  of  whioh  forma  tiio 
oomplainl    Lodor  v.  McOiwem,  446. 

UL  VAOATioir  Of  8TBBKr  — Sali  ov  Yaoatbd  Labik— a  oity, 

the  abeolute  title  to  ita  atreets  and  the  power  to  vaoate  thorn,  nmy, 
regularly  vacating  a  atreet  for  the  pnblio  good,  and  after  a  tender  of  fmir 
damages  to  the  abutting  owners,  grant  or  sell  the  land  thus 
private  partiee.    The  title  thereto  doea  not  rovort  to  tho  abntting 
era.     Llndtag  v.  Omaha,  416. 

See  Cloud  ox  Tttli;  CoBroBATiov%  1%  DBDiOAvnuti  Hiohwax%  1-%  Jm^ 
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JHuMtam  JnMamna,  8-II1  LmnAfon^  7|  LmiTATion 

HUNIOIPAL  UMB. 
•m  OomtOBAnom,  7* 

MCRDBR. 
See  Hoiuoioii 

ICIJTUAL  BENEFIT  SOdBTDBl 
8m  BminoiAL  AanouTionL 

KEQUGENOBi 
L  Wnnr  Avr  YounrrAmr  Acrr  mat  Katusallt  Bamm  nr  Ivjubt  vo 
AvovBBB,  tt»  Mkv  most  Me  to  it,  at  hla  pwil,  that  imfnrj  doM  nol  fol* 
I0W,  or  hm  nmit  iwpond  in  dunagM  thtref or,  no  matlar  what  tho  motiTO 
or  the  dasroo  of  oaro  with  whioh  tho  aot  is  porf ormod.    MoiUm  t.  Lem 

%  CoKTBAOT  BsLATioin.  —  WhoB  OA  aot  of  nogligoiioo  is  iaminently  daa- 
geroQS,  tho  aotor  10  liable  to  a  party  injored,  whether  there  is  any  rola- 
tioa  of  ooQtraot  betweeii  them  or  not    MiuUm  ▼•  Lemtifow^  277. 

%  MAflTUAiroSERTAiiT^DAHasBODa  MAOHDmT-^NBauoKroii— Tho 
owners  of  a  thiashing-maohine  are  gnilty  of  gro«  negligonoo  in  leaTiag 
its  boTol  wheel  and  oogi  nnoorerod,  knowing  them  to  he  tfans  immiaentlj 
dangeroos  to  human  lifOi  A  laborer  aboat  the  maehin^^  whob  being  or> 
dored  to  oil  the  oylindoTt  is  injured  while  attempting  to  perform  rnoh 
aoi^  by  ooming  in  eontaot  with  snch  boTol  wheel  and  oogs  without  knowl- 
odgo  of  llieir  dangerons  oonditiont  maj  reoorer  from  the  owners  of  tim 
waehinsb  whether  ho  wis  their  sorrant  at  tho  time  or  not.  Jfiutfi  t« 
Lewagoodf  977* 

4  HMUoimni— DAvanMKiB MAomnini  —  Dirrr ot Owxnu  —Where Iho 
dangerons  oendition  of  madhJnery  is  foreseen  and  pointed  ont  to  tto 
ownoTy  the  duty  is  imposed  upon  him  to  adopt  orery  possible  preoantios 
to  avoid  injury  to  those  working  about  ik  His  fsOure  to  perform  enoh 
daty  makes  him  liablo  Cor  all  lesnlting  hijury.    MoiUm  t»  Lepogood,  S77. 

§9  KMLnimol  ov  Rnvovsniii  Aqktt  IvmYnraro  nrwuv  DsmrD* 
ANT^  HiOLi«BiroB  AND  Damaqb  Buwmvbmd  Bbbaks  Oauial  OoumBonoir^ 
WBor.  —  Whsn  tho  independent  aot  of  a  reeponsiblo  person  interrenes 
betweeii  the  defondant'e  n^gligenoe  and  the  injury  sustained,  niok 
aot  breaks  tho  oaassl  eonnootion  between  the  negUgenoe  and  the  dam* 
agOb  and  ho  who  is  guilty  of  tho  original  nogligenoo  Is  not  oiiarg««ble^ 
but  redress  must  be  sought  from  him  who  direotly  oaused  tho  injury, 
unlem  the  interroning  aot  is  snoh  as  might  reaeonably  haTO  been  antioi* 
patod  as  tho  natural  or  probable  leeult  of  tho  original  ne^igenoe,  is 
wUoh  latter  ease  the  original  negligenoe  will  bo  regarded  as  the  proxi- 
■mis  oause  of  the  injury,  and  will  render  the  person  guilty  of  it  charge* 
able.  Where^  therefore*  a  person  driring  on  a  ooontry  highway  moeta 
another,  also  driving,  who  fails  to  turn  out^  as  required  by  etatuts^  and 
the  former  is  oompelled  to  drive  upon  the  side  of  tho  road  and  is  injured 
by  oolliding  with  a  poet  in  the  highway  standing  ontside  of  but  nesr  to 
the  traveled  part^  the  town  wOl  not  bo  liablo  for  tho  injury,  bnt  tka 
Am.  aa  Enr..  You  XXTDL— ti 
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person  wboM  ln(!epeiideiit  act  wu  the  proztnata  «aaM  ai  tt*  lijuy 

be  liable  therefor.     Mahogany  ▼•  Wardt  763. 
€L  Contributory  NbqIiIOBHob — Ddsmsb  or,  oahrot  bb  Oohsidbebd 

Munojr  ior  Nonsuit.  —  En  South  Carolina^  the  qneation  of  tba  ptai&tJflTs 

oontribatory  negligenoe  oaanot  be  oonaidered  under  a  motioa  for  a  nim- 

auit    Carter  ▼.  OUver  Oil  Co.,  81S. 
7*  QuKSTioif  ov,  TO  BB  Dbtbrkinbd  bt  Jvbt.— Tho  qneatioii  wfaatiMt  m 

not  the  testimony  addnoed  ia  aafficient  to  proro  negligenoe  ia  esolBaiTa(y 

to  be  determined  by  the  jnry.     Cfarltr  r.  OUver  OH  Oo^  81ft. 
H  Dbath  of  Parrbt  ~  Unborb  Child  mat  Rbootbr  bob. — A  ehild  ubois 

at  the  time  of  the  negligent  killing  of  ita  parent  in  tba  aDqploy  of  a  ibBb 

way  oompany  is  entitled  to  reooTor  damagoa  tharaf or  aa  a  aarriTiag  aML 

TtxoM  eie,  JR'y  Oo.  r,  BoberUtmf  92ft. 

8aa  Bakkb  and  Bankxng,  8-7;  Corporations,  8;  Eqvrt,  8|  IwABni  JjOm 
KBBPBB8,  4;  Judgmbntb,  6;  LiBBL,  4;  Mabtbb  abd  Sbbtabt;  I9  I^  1% 
16^  18;  RailboadSi  ^-8,  10,  16,  1%  21;  Statbs;  Tblborafh^  & 

NIQOTIABLE  mSTRUMENTa 

L  Flaob  or  Dbuvbrt  or  Notb  Dbpositbd  in  thb  BCahb.  — Hie  plaoa 
where  a  note  la  made  is  not  the  plaoa  where  it  ia  written,  signed, 
and  dated,  but  the  plaoe  where  it  is  delirered.  Where,  therefore^  4 
promissory  note  is  drawn  by  the  payee  in  Baltimore  and  forwarded  to 
the  maker  in  Kew  York,  where  it  is  signed  by  him  and  returned  by  bmB 
to  Baltimore,  such  note  is  to  be  deemed  as  made  in  New  York.  By  da* 
positing  the  note  in  tiie  mail  with  the  intent  that  it  shall  be 
to  the  payee  in  the  nsnal  way,  the  maker  parts  with  his  dominion 
control  oTer  it,  and  the  delivisry  is  in  l^gal  aoatemplatiaa  nnmplsta, 
BarreU  t.  Dodge,  777. 

ti  A  NoTB  Aoquirxd  a8  Sbcvbitt  fOB  A  PRB-BZiBTDro  Dbbt  Is  Open  to  tka 
defense  that  it  waa  made  for  one  pnrpoee  and  had  bean  need  for  annthai. 
(TmUd  8kBU$  Nat.  Bank  r.  Swing,  616. 

H  SriDBNOB — Burdbn  or  Proob.  —  Whbn  a  Notb  haa  bean  obtainad  fraaa 
the  maker  by  praotioiDg  a  frand  on  him,  one  who  aeeka  to  reeoyar 
thereon  most  assome  the  burden  of  proving  that  he  is  a  homa  fd*  par* 
ohaser.    Jo/g  v,  Di^endor/,  484. 

dto  Ibdobsbmbnt  Madb  roB  thb  AoooxMODATioir  or  thb  Makbb,  uroir  as 
ExpRBSS  Absitbanob  that  the  instmment  would  be  negotiated  only  im 
another  states  oannot  be  anforoed  against  the  indorser,  if,  oontrary  to  tka 
agreement,  it  ia  negotiated  in  this  state  to  one  who  has  not  parted  wito 
anything,  nor  made  any  new  agreement  in  relianoe  upon  it^  and  who  r^ 
oeired  it  merely  aa  additional  aeoarity  for  aa  anteoadant  debl  Ut 
8taie$  KaL  Bank  t.  Bwing^  616. 

i^  Pabol  Etidbnob  n  Admibsiblb  to  Protb  that  aa  indorsement 

upon  the  express  agreement  that  the  note  indorsed  should  be  negottatsd 
at  a  specified  plaoe  only.     UmUd  8tate$  NaL  Bank  ▼.  String^  615. 

§,  pROxissoRT  KoTB,  Law  OB  Plaob  whbrb  Madb  Dbtbbminbb  Convtboo* 
noN  or,  WHBN.  —  If  no  partioular  plaoe  of  payment  is  spectflad  to  a 
promissory  note,  the  law  of  the  plaoe  where  it  ia  made  determines  noi 
only  ite  oonstmetion,  but  also  the  obligation  and  dutj  it  impoaea  apes 
the  maker.  And  the  maker  may,  therefore,  avail  himself  of  any  eqaita- 
Me  defenses  given  to  him  by  the  law  of  the  plaoa  where  tha  note  waa 
Sarr^  r.  Dodge,  777. 
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7.  LoCT  Kon— Aomv  AT  Law  MAxiiYAiirABLi  vrmtp  mm.  —  AaielioB  ai 
Iaw  Um  upon  a  pronuHory  note  indorted  to  tto  piMntiff  beforo  nMtnHut 
aod  by  him  lool  after  ito  maturity,  and  all  thai  the  plaintiff  in  aaeh 
action  ia  required  to  show  to  entitle  him  to  a  raeorery  U,  that  the  defend- 
ant oau  pay  the  note  withont  the  haaard  of  being  repaired  to  pay  it  a 
•eoond  time.    Adanu  ▼.  Baier,  721« 

It  PuBCHAsnt  nr  €k)OD  Faith— Sra>BNoii  — The  possession  of  a  negotl* 
able  instmment,  acquired  in  good  faith  and  in  the  nsnal  oonne  of  trader 
aonstitutee  the  holder  a  pnrohesar,  whether  the  person  from  whom  it  was 
leoetTed  had  title  or  not^  and  the  mle  ia  not  affected  by  the  faot  that  the 
■tatate  omits  the  worda  **  ia  the  nanal  ooarae  of  trader"  as  the  malaJUitt 
•f  the  tranaaoticm  may  alwaya  be  establiahed  by  einmmatantial  evideneai 
Wttmm  w,  DenioH,  90S, 

H  FPBflHACTB  nr  Good  Faith.  *  A  promiaaory  note  given  by  the  pnrehassr 
of  a  negotiable  inatmment^  claimed  to  have  been  acquired  in  good  &uth 
In  the  uanal  course  of  trader  ia  a  valuable  oonsiderationy  though  ita  inad* 
•quacy  may  be  ahown  on  the  isaoe  of  good  faith.    WiUim  t.  Dmion,  90& 

iaa  AaaMOtf  8;  Bnxa  ov  Lading;  HusBAzri)  amb  Wite,  2;  LiMiTAnDira  of 

AffnouM,  4$  Pabtnxrshif,  0;  Usubt. 

NEW  TRIAL. 

!•  KswLT  DnooTBRBD  Eyidbmcs  not  Qboonp  fOB  Nbw  Tbiai^  whiv.  —A 
■ew  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, where  the  moving  party  f aila  to  show  that  he  could  not,  by  tta 
•zeroise  of  reasonable  diligence,  have  discovered  such  evidence  in  season 
to  have  used  it  on  the  trial,  and  does  not  state  any  ezouae  for  not  having 
then  produced  il    BarreU  r.  Dodge^  Til, 

2.  Tbbdiot— Whbv  Bxobiisivb.  —In  actions  where  there  ia  no  fixed  legal 
mle  of  compensation,  the  verdict  of  the  Jury  is  conclusive^  unless  it  ia  in- 
finenoed  and  mialed  by  corruption,  paaaion,  or  prejudice;  and  when  the 
amount  of  the  verdict  ia  auch  aa  to  ahock  a  aenoe  of  Juatice,  and  muat 
have  been  the  reault  of  paasion  or  prejudice  on  the  part  of  the  jury,  the 
Judgment  rendered  in  accordance  therewith  will  be  reveraed  aa  ezcaMiva. 
Waiem  U.  TeL  Co.  v.  HcmgkUm,  918. 

H  DKmrinoN.  —  Word  '^Thbrbupon,'*  in  the  aentence  *'  tiiereBpoa  the  da* 
fendanta  filed  in  writing  their  motion  for  a  new  trial,"  appearing  in  tb» 
record  immediately  after  the  verdict,  ia  to  be  oonatmed  aa  an  adverb  of 
time,  and  means  withont  delay  or  lapse  of  time.    HiU  v.  WanA^  t88. 

H  Affbllatb  Pbagtiob — Injubt  whbn  nbbd  not  bb  Shown.  —  Obdbb 

SuffTAININO   ObJBOTION  TO  A  QuBSTIOV    CaLUNO    ffOB    BvTDBNOB   Ad- 

MiaHiBLB  aa  part  of  the  res  gutm  entitlea  the  party  whoae  evidence  ia 
ezdnded  to  a  new  trial,  though  there  ia  nothing  to  ahow  wheth^  or  not 
tiie  evidence  would  have  been  material  had  it  been  admitted,  Herme$  v. 
Chicago  efe.  i?V  Co.,  69. 
il  Nbw  Tbial  nr  Cbiiiinal  Oasbs  —  Atatbmbnt  and  Commbnt  by  Ooitnsbl 
▲a  TO  Faois  not  nr  Evidbnob.  —  Where*  on  the  trial  of  a  eriminal  eaae» 
eounsel  for  the  prosecution  is  permitted,  in  the  presence  of  the  jury, 
to  atate  facts  not  in  evidence,  imputing  a  violent  character  to  the  ao- 
eused,  and  to  comment  upon  them  in  argument  to  his  prejudice,  he  ia 
entitled  to  a  new  trial,  although  the  jury  is  instrncted  to  disregard  all 
statements  and  comments  of  oonnaal  aa  to  any  matter  not  in  evidei 
P€opi$  w.  Ak  Im,  lOX 

See  Anm4i^7- 


lOii  Iront 

voHiiun 

IS)  TM.OTAFHa»  6}  TsHDOB  AVD  PuBOBAWB,  4;  Watbmxmi: 


HmSAHOL 

L  IWDPimwHT  TBaspiflBBBS— LxAULtnrov  Smsl— WIWMMtl^lHjto 
ImmU  from  Um  MoamnUtioa  of  rsf om  Irani  ooal  wvriki  is  Ite  matt  €f 
independent  Mit  of  trespaas  by  two  or  iboto  poi^on%  oneh  mI  §■  m  aopa- 
nfce  oanao  of  Mlion  for  thai  portion  of  tho  injvrj  &mm  \f  i^  ■ithowgh 
Iho  exact  damAge  may  be  diffionlt  of  aeoertainmeBl  8mIi  liidepoBdont 
aoti  do  not  oonetitate  the  aereral  aoton  joint  luipaweffi  beoanee  ttegan- 
oral  oonaeqnenoea  bocome  united,  nor  will  a  veloaoe  granted  tooao  of 
them  relieve  tho  othera  from  their  UabHily  for  n  proportionate  anaowt  o( 
of  tho  damagea  eaased  by  the  independent  net  of  eaoh  of  tiiomi  IWIa 
gkar  t.  Kemmurerf  679b 

ti  Ukdwbablb  Bubutms.  —  An  adjoining  land-ownor  ia  wiliioBtlognl  tc»> 
ody  for  the  depreaeing  effeoti  apon  ite  deairability  and  maikot  vnlws 
oaiuod  by  the  proximity  of  an  nndeairable  bnaineas;  bttt  if  eaoh  banaoaa 
la  oondncted  in  inoh  manner  aa  to  injaxiooaly  affeot  tho  lae  of  aoeli  WaA 
or  ite  ooonpantii  the  owner  may  rooo? or  damagea  theroCor.    MM  t. 

H  Oon  Mas mtAcnoAT *Iii juminoH.  —A  ooko  mamilhotery,  ooadaoftad  Im 
n  oarefnl  manner  npon  an  appropriate  tite,  but  whioh  anbatantiaQj  hi* 
joree  the  orope  and  aoil  of  an  adjoining  owner,  will  sot  be  foatraiaod  \f 
injnnotion,  bnt  eaoh  owner  ia  entitled  to  rooover  aotaal  daamgaa  immk 
notion  at  law.    BM  r.  Oatntejit^  694. 

4i  Oomm  ICAwvAoroar  —  Imjoat  io  AMomnro  Lank  —  Oaa  mm* 
gaged  ia  mannfaotaring  ooke  from  ooal  pnrobaaed  ata  ronola  plaaa  li 
liable  ia  aotoal  damagea  for  sabatantial  iigary  to  fSbm  cropa  aad  kad  of 
an  adjoiniag  owner,  oaaaed  by  tho  amoka  aad  vapoia  aooeanfily  arM^ 
from  aneh  bnsineea,  oondnoted  in  oarefnl  meaner,  npoo  aa  ^propriaia  aHa 
owned  by  tho  manafaotoror.    BM  r,  Chrmgh,  604» 

ib  Ooxa  Mahuvaoxobt  —  Miibobb  or  Damamm  —  Srmnoa.  —  In 
aa  aotion  by  an  adjoiniag  owner  to  reoover  for  ii^jary  to  hia  eropa  aad 
aoil»  arieing  from  a  ooke  maaafaototy,  aitnated  aa  a  weU«eeleotad 
aednded  aite^  and  oarefnlly  oporated»  eaoh  owner  ia  entitled  to 
only  hia  aotoal  looa  in  tho  prodaote  of  hia  farm  or  the  deetiaolimi  of  Mi 
aoil,  or  both,  anataiaed  within  the  period  of  tho  atalato  of 
Ho  ia  not  entitled  to  exemplary  damagea^  nor  ia  the  rale  aa  to 
for  a  taking  by  eminent  domain  applioaUo}  and  oridoaoe  wUeh  doea 
tend  to  prove  the  aotnal  damagea  anataiaed  ia  iaadmiaaJhliL  MM  w» 
CAiriMpie,  691 

See  MAsna  axb  Siryamt,  t|  BAn.aoAa%  U» 

OOCUPATION  TAX. 
See  MunoirAL  OoBroaAnoH%  t-lL 

OFnCEBS. 
L  Omcraa  aitd  Darurr.  — Tbi  Fobobbt  ovOavaH  0mWjamiwmwr  a 
X^arorr  aapefintendont  of  oooaty  aehool%  aad  tiMir  «la  to 


Im»z.  MIS 

•orpontfon*  fc  m*  is  lh»  Hm  of  Ids  «flMaI  dslgr,  md  Owiiwpa  Ibli  pria* 
<ipiJ  k  nol  >nawfM»  tfurtJet.    JWimJAm.  Audi  ▼.  ITatdUiit,  821. 

ti  OfiimDi'liLiABiinrfi»AotovI>DiiTf.---TlnIsMBniiuvovFc^ 
QukosoB  WAaaAsnov.nn Dm IV lam Fuui%  wbMitlwUwi^ 
qnirag  warranto  ta  ba  filad  in  tha  acdar  af  Umut  prwatatia^  k  Ml  • 
gaaranty  that  tha  warranto  ta  lOad  are  genniaa  or  will  ba  paid.  TIm 
iadoraement  does  aoi  glva  tbam  aiigotialnlityy  and  ana  who  pnrohaaM  te 
lalianoa  on  the  mdormMnl  oannol  laooror  af  tha  offioer  whoao  dapnty 
Bada  iK  «•  proof  thai  iba  wamato  were  forged  by  raoh  depa^.  Frtmm 
Iftik  Bank  T.  Bawkbu^  221.  . 

%  QmansraFioio^SrFiof  Of  Aoffl  OF.  ^  The  aeto  of  d!8/aeto  oflleei% 
■0  far  M  they  inrotre  the  intoreato  of  the  pablie  or  third  penon%  na 
valid.    Magneam  ▼•  €1%  qf  FrematU^  480, 

4  Oflnona  ra  7aoio  — Crrr  OomioiLMBii— Sftacr  of  Aunoi^— OUy 
ooanoilmen  holding  orer  after  their  term  of  offioe  hae  expired^  and  after 
their  aaooeseort  have  been  eleotod  and  bare  qualified,  but  before  tha  lal* 
tor  hare  taken  their  leat^  are  de  /ado  oiBoer%  and  their  aote  are  Talld. 
Magneam  r,  CUg  ^  Fremmd,  486. 

lb  BoBooL  OfvioiBa  «>  AooanAiiaa  of  Ofhoi — Oifiobb  in  Jubb—  Va* 
OAKOT.  —  A  penon  elected  to  an  offioe  in  a  aehool  diatriel^  who^  failing 
to  file  his  written  acoeptanoe  thereof,  ae  required  by  law,  immediately 
enters  npon  the  disoharge  of  the  duties  of  his  offioe^  and  performs  aU 
SBoh  dutiee  required  of  him  by  law  for  more  than  a  year  without  objaa* 
tk»t  thereby  beeomee  an  officer  dejmre,  and  no  tacan^  ezisto  on 
•f  his  failure  to  file  his  aoceptonoe.    Fratu  r.  Taaagt  412. 

Bm  ImMiQkxmm  Dnnuoi^  12;  Pubuo  LAiiDti  aoaooM^  S| 

SsATBs;  STATimab  7* 

aRDINANCB& 
••a  MuvnBPAL  Oobpora.tioh%  T-IL 

PARENT  AND  OHILIX 

L  A  PinoB  n  liinnBD  «o  ram  Sasruni  of  m  linraB  Obmsm  rssMlag 
in  his  family,  and  may  therefore  recover  of  any  ana  who  depiives  him 
•f  those  services,  though  the  consent  of  the  father  waa  given,  if  saeli 
oensent  was  procured  by  fraud.    Lawjfer  ▼.  ^Hteisr,  S2I. 

f.  Baxaov—  Pvirinys,  for  Loaa  of  Sistiom  of  Ohilii.  ^H  a  man,  by 
representing  himself  to  be  unmarried,  obtains  the  ooaseat  of  tbs  parento 
of  a  adnor  daughter  to  his  marriage  with  her,  and  to  her  living  with 
him,  and  he  thereafter  livee  with  her,  declaring  that  she  is  his  wife^  un- 
til she,  learning  of  his  inability  to  contract  marriage  because  of  his  baviag 
a  wife  from  whom  ha  had  not  been  divorced,  oommito  suicide^  her  kthsr 
say  sastain  anaethm  fdr  tha  loss  of  tbs  servioes  of  his  daughter,  and  tha 
Jury  may  award  him  punitive  damagee.    Lawger  ▼•  FrUeher,  621. 

8ea  AMmmii  OonnAon^  1;  Gifti,  S;  LaoAani^  4$  Nwlmxhoi^  6$ 

WiTKnnL2. 


PAROL  JeVil>lfiNO& 
OoHTRAors,  9;  BviDMwqfc 

PAROL  AaRSEBiESTL 
See  BouNDAUH^  2-4 


i014  Indkz. 

PARTIBSL 
8m  Tbobtb^  18^  IT. 

PARTITION. 

8m  OO-TSHAirOTf  If  P0 

PARTNERSHIP. 

1«  8a£b  ov  fnai  AmaoB  to  fat  LfranDviK  Dm,  mnv  Taud  ai 
ASAiNsi  FiBM  GaiDiTOBS.  —  Th«  memben  ef  an  iiiBolTcnt  partMnkif 
say  vnita  in  MUing  Um  firm  MMto  in  ^ymmil  of  their  individiul  Mtof 
■ad  meh  nle,  if  mad*  in  good  Isitli,  for  foil  ▼nlae^  uid  withosl  ta4 
li  TftUd  M  agninsl  tho  portnorthip  oroditonb  whon  aa  inaoly—t  ii  fffia 
Iho  right  to  prof  or  oroditon.    Ji^&on  T.  Imeai,  242. 

%  PATMBHT  Of  IXDITIDUAL  DkBT  WITH    FXRM  AB8Ri^OomDBUflnHI-« 

PBBBUiiPnoN.— Whero  tho  mombon  of  a  partnonhip  aadgn  tho  fini 

aaaoti  in  good  faith  and  for  fall  valno  to  a  third  poraon  in  aatiahiotioii  af 

ttMir  indiyidnal  debts,  and  tho  aiaignmont  rooitea  that  tho 

la  a  giren  anm  of  money,  it  will  bo  preanmed  that  tho 

named  if  the  aotaal  valno  of  the  property  oonToyed.  MUittmr.  Lmea$t  WIX 

t»  AanoNinHV  or  Fiaic  Assbis  in  Patmsnt  of  iNDimnrAii  Dxsn— 
boBM  ToiD  IS  10  FiHV  CRaDiTORS.  —  Where  the  members  of  a  partner- 
ahip  vnite  in  transferring  the  firm  assets  to  a  third  person  in  payneat 
of  their  indiTidoal  debts,  bat  the  Talae  of  one  of  the  partner's  share  in 
the  firm  assets  oonsiderably  exceeds  in  amoant  hia  debt  paid  by  tlie  ss* 
aignment,  this  amonnts  to  a  donation  of  the  ezoeas  to  his  partner,  and  to 
that  extent  is  Toid  as  to  the  partnership  oreditors.    JZKmm  ▼.  Lmeaa^  2ff. 

4i  Transfer  bt  Inboltrnt  Partnkrshif  of  all  its  Asbrtb  aftbr  00- 
aoLunoN  Void  as  against  m  Orkdztobs,  when.  —  Although  after  the 
dimolation  of  a  partnership,  even  though  made  insolvent  by  tho  sale  and 
transfer  of  all  its  assets,  the  creditors  cannot,  aa  a  general  mh^  follow 
the  property  into  the  hands  of  the  pnrchaser,  yet  this  is  tme  only  where 
tho  transaction  haa  been  in  good  faith,  and  not  for  frandnlont  paipossSi 
If  sneh  transfer  is  frandnlont,  it  ia  Fold,  does  not  affeet  tho  rights  of  the 
partnership  oreditori^  and  doea  not  plaoe  the  property  boyaad  thsir 
reach.    Re^lmm  r.  MUcheO,  360. 

i^  Void  GoHTRAor  bt  Surftfino  Partner —^Pitblio  PoLior««>Whara  a 
member  of  a  partnership  dies  leaying  minor  children,  aa  agrsemsat 
entered  into  between  his  snrriFing  partner,  hia  widow,  and  hia  indiFidaal 
areditori^  that  the  anrFiving  partner  ahall  retain  the  partnership  ptop" 
arty  without  adminiatration,  and  ahall  pay  a  pro  rata  aharo  of  tho  indi> 
Tidnal  indebtednesa  of  his  deceased  partner,  is  Foid  as  against  pnblie 
policy,  the  policy  of  the  probate  law,  and  the  intersals  of  sneh  adnor 
ehfldren;  and  a  promise  based  open  sneh  agreement  oanaol  bo  eaiBFasdL 
Oom  r.  Orubb,  203. 

ib  JUDOMBNT,  AOCBFTANOE  OF  NOTB  OF  PARiTMBR  FOB,  VOfF  RlLBliB  OV  PaBE^ 

BERSHiF,  WHEN.  —  The  release  of  a  jadgment  againat  a  firm,  and  the  ao> 
ceptance  of  the  indiFidnal  note  of  one  of  the  partners,  doea  not  release 
the  partnership  from  liability.  In  the  abeenee  of  any  proof  thai  ha  in« 
tended  to  release  it.  Begbum  f.  MUekell,  360. 
%  Pbioritf  of  Partnershif  Oreditobs  not  Ofbrrbaokbd  BT  MOBFBAaa 
ov  Partnership  Proprrtt  bt  One  Partner,  when.  — A  mortgage  of  his 
right,  title^  and  interest  in  partnership  property,  made  by  an  indiHdnal 


Inbsz.  1015 

te Mem uiwlM8d«l  d*bl €f  Ui^  «lMRi|jk Witt  ttie  eonsent of 
Um  other  pertaenb  will  nol  vwwrmith  the  ganenl  lien  of  the  perinonb  or 
Um  priority  of  portoonhip  oroditon.  Be^mm  ▼.  MUeheU,  86a 
4  Fastnxbbhif  PlK>nuTTf  BOW  AmuD  90  Patmiht  of  Dkbis.  —Cm 
portaor  omnol  trmoote  tbo  pArfenonhip  property  for  the  ■atiifaotum  of 
hkiadiridnal  debt  without  the  eoneent  or  aoqniesoenoe  of  the  othor  pert- 
wu&n,  for  oitoh  pertner  hee  the  rights  In  equity,  to  have  the  property  ^ 
the  firm  applied  to  the  payment  of  the  partnenhip  debti.  And  ae  the 
firm  ereditora  derire  the  right  to  hare  the  partnenhip  aaaete  appropri* 
ated  to  the  wtiifaetioii  of  their  debta  in  preferenoe  to  orediton  of  the 
indxridnal  partoen  throngh  theee  eqnitiee  among  the  partners  them* 
aelTOi^  snoh  right  ean  only  eodst  so  long  as  the  pertnership  itself  eon* 
tfaraes^  and  eonseqoentiy  hhomaJUU  waiTor  of  their  equitable  rights hf 
the  partners  onts  off  the  derifstire  eqaities  of  the  oreditora    Eqfburn  ▼• 

%  SnnuDijnrv  or  Aoooon^  JuxiiDionoir.  — The  eonrtef  eommon  pleas 
haa  ezolnsi?e  Jnrisdiotion  to  entertain  a  bill  for  the  settlement  of  a  part- 
nership aeooont  after  the  death  of  one  of  the  partners.     WtSgieif  r,  (kf» 

«am6fi7. 

lee  Btidshcii»  17;  Tsu8T8»  14;  UsvsT. 

PARTY-WALL8. 

See    OOTKNAMX%  Si 

PATENTS. 

]•  VkTKst  RiOBT— Tim  AoQUiRXD  BT  Lissn.  *  A  patent  right  is  an  in* 
eorporesl  right  protected  by  letters  patent  to  nee  an  cpplianoe  discoT- 
sred  by  the  patentee  for  the  proiluotion  of  a  certain  resalt.  Such  right 
is  deariy  disUngnishable  from  the  patented  appliance,  and  the  lessee  of 
snoh  applianee^  without  more,  does  not  acquire  any  title  to  or  ownership 
in  the  patent  under  which  it  was  made.  ChmmonweaUh  ▼•  Central  etc  TeL 

%  Patent  RiaBT— Trlb  Aoquibkd  vt  Liasnn.  —  The  ezclusiTe  right  se- 
eured  by  letters  patent  to  the  ioTentor  is  an  incoporeal  right,  dearly  dis- 
tmguishable  from  the  ownership  of  the  patented  appliance,  and  the  lesse- 
ef  such  appliance,  without  more,  acquires  no  title  to  or  ownership  in  the 
patent  under  whieh  It  was  made.    CcmmoniDealtk  t.  BdtBon  Bledrk  lAfiA 

8.  Tazatiov — Patemt  Bights  —  Liasu  or  PAxnimD  ArpuAircn.  —  The 
eapital  stook  of  a  telephone  eompany,  issued  by  it  in  consideration  of  its 
ezoluriye  rights  as  lessee,  to  use  patented  telephone  appplianoee  within  a 
esrtain  territory,  the  patentee  retaining  the  exdusiTe  ownership  of  the 
patent  and  absolute  oontrd  oyer  the  manufacture  of  the  leased  appliances, 
is  not  an  inreetment  in  patent  rights  by  the  lessee,  and  such  stock  is 
therefore  subjeot  to  taxation  by  the  statsw    OommomHtUtk  r.  CkHtral  etc, 

PAX7PER& 
See  CoH8TiTUTiojr%  L 


VAtumtL 

9m  Mamem  abb  Bamxivo,  1-7;  Dkbtor  anb  Cbbdito%  4$ 

VUIDOB  AHD  PUBCHASKB,  4^ 

FENDBNXB  Lm 
8m  Ivjuiionov%  §k 

PBRPJrrUlTlJfiS. 
8m  ItiBAiiii^  S|  Wnu^  iw 

nBSOKAL  FBOPBRTT. 

•B  Lawb.— PteaovAii  Pbopbbtt  n  Subjbut  «b  tbb  Lai 
IBB  OWBBB^  DomaaB  with  rvptrt  to  its  diipiMituHi  Ailer  wkm 
Hi  tntttmladoB  ^  iMt  will  And  tMtemttik    O^vm  t.  ITfliM  AM»  IVwl 
Ok.  887. 

CBiBiitAL  Law,  St  Oimi 


PKTlTiOK. 
■tt  ArtBAi^  6|  Ibbibatb»  Dokbioi^  4  8w 

PHARMA07. 
8MSTAnneBib  9, 

FHTSIOIAKS  AND  SUBaiON& 

L  A  PttmOEAB  «B  SUBBBOB  SBBAOBi  TO  BbOTO  TO  TBB  TbBAXHBBT  BB  BB 

Paixbbt  eorib  tkiU,  mod  knowlodgc^  tad  if  ho  waiti  too  loag  baf oco  bb» 
dwtiikfBg*A  BioawMy  smptttAtioii,  ho  niBot  bo  hold  to  hoTO  kaowB  ol 
Iho  probohlo  oouoqaonoM  of  saoh  doUy,  tad  lo  thttoforo 
lor  im  doaagoi  raoolting  tiierofrom.    Du  Bok  ▼.  IMter^  0S9L 

%  LuBtUTT  or,  WBBB  AoTivo  QBAXonousLT. — The  foot  that  the 

$i  A  phydoiaii  or  mu^eon  wero  rondorod  gratoitonaly  doM  not  oflboA  hb 
dnty  to  ozordM  roMonable  and  ordinary  oare^  ikill,  and  knowladgo^  aor 
hit  UnbiU^  to  rMpond  for  damagea  roanlting  from  hti  not 
thom.    Dm  Bok  ▼•  IMber^  829. 

8i  Trb  Failubb  or  a  PAnazre  to  Obbt  thb  iHarBxronovs  of  hit 

ia  oxooaable^  if  they  aro  not  anoh  aa  a  sargeon  of  ordinary  akill  wonli 
adopt  or  aaaetion.    The  patient  ia  not  reqnired  to  submit  to 
whioh  ia  plainly  injnriona  and  nnakillfnl,  placing  in  peril  hia  healtt^ 
perhapa  hia  lif  0.    Dm  Bok  r.  IMbar,  S29. 

4  Bbidbb  a Bubbbob oib  Rblibtb  Hniaitr«y  nam Lubujtt,  ob thoi 
thAt  hia  pationi  did  aot  mbmit  to  the  ooorao  reoommended,  ho 
ahow  that  it  waa  proper  and  adapted  to  the  end  in  Tiew«    Dm  Btk  ▼• 
/Mofter,  5S8. 

8w  XhB  FAIL0BB  OB  A  PATIBBT  TO  ObBT  THB  InSTBITOnDBB  of  hia  phjHoiaA 

eannot  deatroy  hia  right  to  reooror  for  previons  malpraotto%  bat  it 
bo  eonaidered  aa  tending  to  mitigate  damagea.    Dm  Bak  ▼•  Dttkar^ 

8eO  OOTBBABn^  1|  SuOOTOaa  abb  AOMIBlBfBAfllBi^  81 

PLBADIMO. 

L  DonjoRT  nr  Ibbobkatiob  bob  MnDBUBABOB,  too  Latb  abibb  Ti 

BO  Baob  QBJBonotf  OF.  —  It  iatooUte  after  rerdiel  to  objeot  to  diipll* 
eity  in  an  inlormation  for  a  Buademoanor.    8IMe  ▼•  ArmHrmUk  ML 
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H  VbUBtran^Aamnnvver,  faoiTLDBiAzAoinB^  mm; —Hit  proper  to 
permit  a  peiiiUm  to  be  amended  so  at  to  m4ke  it  ooReepoiid  with  ohaagee 
that  hare  oeoarred  linoe  the  oommenoement  of  the  toit^  and  to  allow 
•ew  partiee  to  be  bcouj^t  in  who  ha?e  become  intereeted  ia  the  prop* 
arty  in  oontroverqr*    Beybmrm  ▼•  MUeheO,  850. 

%  Btidbnob— Vabzajtcb.—  Where  a  witnem  teetifiee  that  four  named  eaneee 
produoed  the  injury  oomplained  o^  while  the  eomplaint  allegee  bat  twe^ 
it  ia  error  to  itrike  oat  that  part  of  the  evidenoe  not  eorered  by  the 
pleadinga  and  allow  the  remainder  to  etand.  The  whole  eTidenoe  ■hoold 
be  etrieken  oat;  bat  sooh  error  it  cared  by  the  cabseqaent  oooaent  of  all 
ptrtiee  that  the  whole  e?idenoe  might  etand  aa  fint  intfodneed.  JMmtIm 
me.JLILOa.T.  Kimberl^,  231. 

lie  OonpORATions,  6;  Bjsctmbnt,  1,  8;  LuuHcnon^  8|  Iibioatiov  Dh* 
flBina^  4;  j0Daiaiii%  4^  11, 12;  JxnuaDuraom,  1|  Ldu»  Z^  8;  Rmar- 

PLEDO& 
L  Omlatibal  SnouniTiM.  ^BnoKsn  Holdiko  Oollatsbii.  Saouumi  a 
mn  RagimBO  *o  RnAUzn  upoh  Thsm  before  bringing  an  notion  to 
jndgBant  npon  a  debt  for  the  eeooring.    De  Oordima  r» 


%  Ourmmni  ov  PtiDOBD  Stook.  ~  Where»  la  aa  action  to  reeorer  lor  the 
•oafenioB  el  etoek  Talaed  at  eighteen  thoaeand  doUara,  and  pledged  aa 
maantj lor  aloaa  of  eight  thonaand  dollan^  it  appeara  that  the  prindpel 
ef  the  loan  waa  paid  at  the  time  of  demand  and  lefoaaly  the  pledgee  ia 
gnilty  of  eeaTeraion,  althongh  at  that  time  there  waa  latareet  to  the 
amoBat  of  thirty-eeren  dollara  dne  on  the  loan,  whioh  waa  arerlooked  hf 
both  partlaa^  and  neither  demanded,  tendered,  aer  paidL     fiiffni—  ▼• 

§m  Bills  ov  LaDiirg^  ^  IL 

FOUCB  FOWBB^ 
SeeSTATvm^  h 

POLLUTION, 
lie  WATBBoouvsa^  IS;  UL 

P0SSB8SI0N. 

I  BvaaLAST,  2;  Oo-mraaior,  1|  SncniiM^  %  9$ 
6;  RamtoAM^  11;  Baaa  Fmisan^  & 

fOSTHUMOUS  OHILa 
lee  Kaouannn^  8. 

F06T-0FFI0& 
ODvntAOi%  7* 


FOWEBa 
!unr  fKmm  iv  Iau  dom  hot  Qitb  Ptowm  lo  Mass  F 
•  Her  will  a  power  to  make  partitioa  be  inplied  from  a  po 
■Mraly  beoaaee  a  ade  eaa  be  more  advaatageeaalj  made  aflav 
Ami,  f^irfrtonm-  7781 

BananoiAL  Aaaocunoin,  S;  BgAtiggi»  % 


lOlS  Ihbel 

PREFERE17CE8L 
§m  Ddtoe  ahd  GABorro%  4 

PBlBSUMPnON. 

Bm  BinMLASv,  f|  Oovm^  i|  EmDWKOM,  1|  Uiohwat^  t;  IxwAwn^  f|  Dn 
■AVB  PiBfloiri^  1;  lMsgsAKO%  6^  7t  Lmuslatos^  Si  PAsmuuBfr^  t$ 

R^lLBOAM^  sit  WlUJ^  L 

PRIKOIPAL  AND  A6SMT. 
8m  AaiMor, 

PKIVATB  WAYa 

J.  BMBf  90  IvaLOti.  ~  A  person  entitled  to  a  right  of  wmy  mama/k 
taeifally  eUim  that  he  has  also  a  right  to  the  air  and  TentilatioB 
lag  throQi^h  and  from  the  space  which  oonstitnted  the  alley-way  al 
the  ttma  of  the  grant.  Where  a  grant  or  reserration  is  of  a  right  of  way 
merely,  it  earries  with  it,  as  incidentals  thereto^  only  sooh  light  and  air 
as  are  neoessary  to  its  convenient  enjoyment    Cfraftom  ▼.  Mou-f  63S. 

a  If  ▲  Right  or  Wat  u  Rbssryu)^  but  hot  8pBai7iOAU.T  Darma^ 
the  way  need  only  be  snch  as  is  reasonably  neoessary  and  cooTenieoft  for 
the  purpose  for  which  it  was  granted.     On^fUm  t.  Mcir,  X(33L 

%  ThS  RlSHRTATION  OF  A  KlOHT  OF  WaT  THROVaH  AHD  eTXB  AV  AlAST- 

WAT  does  not  reserve  the  alley-way  itself  bnl  merely  the  right  to  fum 
through  it.    Ora^fUm  r.  M(^^  533. 

4  Owner  of  Lakd  oyir  Which  Anothxr  has  a  Right  of  Wat  mat 
Ubb  It  in  any  manner  that  he  sees  fit,  provided  he  does  not  nnrsa* 
■ooably  interfere  with  the  latter's  reasonable  use  ia  passing  to  and  fre^ 
tfrtf/lofi  T.  ifofr,  iSS. 

4  Thi  OwNiR  OF  Lahd  otrr  Which  Ahothrb  has  a  Rwht  o9  Wat 
HAS  THR  Right  to  oonstmct  buildings  over  sneh  way,  provided  ttsy 
are  each  as  will  permit  of  its  use  for  the  purpoeee  of  pttsing  to  and  fiw 
in  the  manner  which  the  parties  are  presumed  to  hare  had  in  view 
the  grbit  of  the  right  of  way  was  made.    Or<\fUm  v.  Mokr,  634 

4  A  Right  of  Wat  to  a  Stablb  does  not  earry  with  it  sneh  light 
air  as  the  stable  requires,  but  raoh  as  the  right  of  way  needs  for  its 
oonventent  enjoyment.    Orqflonw*  Moir,  633. 

X  Width  of.  —A  right  of  way  aloni^  a  private  road  or  aUey-way  does  aoft 
give  the  owBsr  of  sneh  way  a  right  to  insist  thai  It  shall  ROt  be  altsnl 
•ad  the  width  deoraased,  anloss  the  whole  ia  aeossmy  lor  his  paipoosa 
€rqflm  ▼•  JMv  634 

PRIYILBaA' 
8oe  AnoRvsT  ahd  Gumb%  % 

FKIVILBQED  OOMMUKIOATICnraL 
See  hoELt  3;  Slandrr,  4 

probatb  courts. 

8oe  OovRTs,  4;  Trrspass  to  Tet  ThUi 

probate  sales. 

See  EzacDTOBS  asd  Aj>MiNiBiAAioa%  6-14 


Indbx.  101* 

PROCESS. 

Hov-BSBiDOT  BvRim  AxravDiNo  Oovn  mm  Sxbmft  wmom  Sn^ioB  iv 
BuMMomn,  —  Ia  Rhock  Island  a  non-rMideat  laitor  attonding  oourl  in 
.Iha  pNatrntion  cf  a  mit  is  nol  azempt  from  the  aarrka  af  a  wmBM— 
i^fMBtl  hia  IB  another  eoik    BaUwm  ▼•  Ancno%  741. 

rROFlTS. 
See  (hm,  4;  ttoftTaion^  h 

FBOMISSORT  H0TB81 
See  Hmovllbiji  la&nmuanBt 

PROPBRTT. 
Sea  MUiTCTOua  Pibosiourmry 

FROSBCUTINa   ATTORNSl 
See  Tbial,6. 

PUBLIC  LANDa 
-•MoniRBUL  AiOT  uiTDMR  SFnoiAL  SxATim  —  Ihvavoi  ev  Lane 
GnenncuanL  —The  aot  of  the  oonnnissioner  of  a  huid-efllee  in  ianing  a 
lend  eertifleatib  as  directed  by  special  statate,  is  merel j  ainisterialv 
doss  ael  datsrmlne  the  ownership^  nor  dirert  the  title  from  the 
Intended  bf  the  ststnte  to  receive  it.    Lpm  t.  Satsfon^  afit. 

PUBLIC  POLICY. 
See  OovsBaoi%  7}  Dnyisna,  9;  Imsu&ahoii  Uj  PaBnrsnmr,  i^ 


PUBLIC  SQUARBS. 
I  JinwMBnsy  9-11;  Muvioifal  Ooni«Baiiai%  i^  C 

QUASI  CORPORATION& 
See  8aH00L%  1. 

QUAIVTUM  MERUIT. 
See  AisvMnn. 

QUESTION  OF  FAOL 
See  "R-AfT.wAAUM^  7* 

QUESnOK  OF  LAW. 

iSee  Equitt,  1. 

QUIET  TITLE. 
See  Cloud  oir  Tria 

QUITCLAIM  DEED. 
See  DsvTon  axd  OaMoaom^  IL 


'10  JO 

BAILROADa 

L  Dflm— Bifim«vWAT<^8»aEAL  Damami— bRmrenQK «— ' 
nSlrcMid  eompmy  hat  olitoined  m  de«d  to  a  ri^l  ol  vaj 
Miint  thai  it  is  to  b«  «Md  Car  aiaiii-UiM  pmpotw  aloM^  aad  ib  to 
warda  naad  for  rida-traolu^  saoh  aaa  will  nol  baaajMMd*  Tha 
i%  howvrar,  aatitiad  to  iaoo?er  itaawgw  for  tiM  injarj  MiataiiMd  to  ax- 
aoM  af  thooe  which  arise  from  the  proper  nee  of  tha  prtncipel  Itoa  af  tta 
road.    Domathorper.Fremaniete,  IL  A0a.t9Sf!, 

%  Xm HUNT   DOMADI  —  SpBOIAL    DAMAttM  —  QPlBAXUMr    OV  Rm.a04BL  — > 

Where  aa  owaer  haa  loetaiiied  apeeial  damagee  by  tha  aonstrvaiii 
aparatioa  of  a  railroad  near  hia  land  aad  in  oloee  proziniity  to  hie 
to  ezceoi  af  the  damagee  eaetoined  by  the  pablia  generally,  ha  is  antitted 
to reooTar  compeniatioa tharafori  aad  tha noJaOb  Jar  tohio  hofldto^  HMk% 
ioot^  and  ainden  from  pasainf  a«ginee  and  traina  are  pNfar  altMaato  af 
damage.    OmaMa  0k,  JLB.C9kr.  Jtmeoek,  890. 

&  BRAKBMAM'a  AmcHOBifT  —  BvBDU  ov  Pjuwv.  —A  hfahiWiB  mpoB  a 
railroad  train  haa  no  impliad  authority  to  ajeet  a  treapaner  ikaai  dia 
oara;  aad  to  an  aotion  againat  the  lailvoad  oampany,  tha  harden  af  praol 
la  upon  the  party  tojnred*  to  show  that  to  ajaatiag  hiaa  tha  toakeaaan 
aeted  within  tha  aoopa  of  hia  aathoril|y.  ImUmaHomd  eto  J^r.  Oa,  ▼• 
Andentm^  908. 

4  OoHDiroioB  AHD  BRAKnTAK,  Imfued  AuvHOBinr  Off  90  Knor  TanrAs- 
asM.  —  The  eondaetor  on  a  railroad  tnun  haa  implied  aathority  toajaal 
treapaaaera  tharefrooi,  and  may  eall  to  hia  aid  tha  athar  aervaato  af  tha 
aompaay;  but  a  brakeman  haa  no  aaah  implied  aathatlty,  aaleaa  aaOed 
npon  by  tha  eondnotor  to  aot    /atemoltoialeee.  JPy  Oa.  ▼•  Amdenam^  9IHL 

i^  liAanE  AHD  SasTAVT — Act  Dora  to  Fuoanv. —An  eaginear  to  ahaxga 
of  a  looomotiyei  who^  with  intont  to  frighten  paaaangen  an  a 
baoka  tha  looomotiYe  towards  and  ao  near  anoh  ear  thai  th^ 
frighteaedt  and  Jnmp  off  and  are  tojnred*  la  nolaatiag  to  tha 
af  hia  maater'a  baaineei^  and  the  totter^  tharefocob  ia  not  UaUa  for 
agee  reaulting  to  aaoh  pasaengera.    Mtiphmnm  t.  Swtkmm  Fae,  Oa, 

&  NiOLzomoa— LiABiUTT  ior  IirooKFirairor  of  Smplotbil  —  Whan^  to 
an  aotion  to  recorer  for  an  Uijory  to  a  railway  brakeman,  eaaaed  bja  da» 
f eotlTa  track,  and  reeeired  while  he  waa  attompting  to  naooapto  aai%  tha 
aridenoe  ahowa  that  the  employee  to  whom  tha  railioad  aoawpany  aaa* 
flded  the  duty  to  keep  ito  traok  to  repair  waa  laoompataa^  aad  faib  to 
ahow  that  aneh  brakeman  knew  of  ito  def  eotiTe  condition  at  tha  tiaa 
place  af  the  accident,  the  aegliganoe  af  tha  aompaay  ia  eetahliihady 
a  recoTeiy  may  ha  had  for  tha  tojaij,  SVnoa  eto  JTy  Ok  w. 
929. 

9.  KaQUoncB — QvAnoir  €m  Face.  «•  Whoa,  toaa  aetton  agidaal  a  ndlwaf 
aompany  to  recover  for  the  death  af  a  bnkemaa,  alleged  to  hava  haan 
eanaad  by  a  defeetiTa  breke-beam  and  awitdh,  the  arldaaaa  to  aappati  of 
the  aUegation  ia  conflieting^  tha  qnaatioa  af  tha  aagUgeoaa  of  tha  aani> 
pany  and  the  oontribntory  negligence  of  the  daceaaad  ia  proporiy  left  to 
aonaideratioii  and  datannioatioa  by  tha  Jary,    flVaaa  0kk  .iTf  (to  ▼•  JM» 

H  OoaiBiBuioETHBOuaBM(ni---UiioooFLnroMoTisoGAa&*ThafiMl1feal 
a  brakaoian  ia  injared  whfla  attompting  to  anoonpla  aMviafg 
not  af  itaelf  aatoUiah  negligence  acotribating  to  Ua  i^Jaiy» 
•videace  ehowa  thai  thie  ia  a  naoal  and  aften 
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hO*  te  ibow  VbtX  H  oonld  noi  Immw  btM  4oa«  wiftoBl.  tnjory  Imt  fer 
oUmt  dflfaeti  in  tlM  votd-bed  ef  MMh  MAumat  «<«•,  lilDilj  to  aakt  s 
bi«k9ii»ii  ■tafliibl6,aad  f»lL  '  TeaDOf  tk^Jt^Otkr.  S9Urt$09^  9S8IL 

1  MihmK  AHD  SiftTASV— Ixfiinumnrr  Oo«nuozoB-->  Luklrt  op  Oob* 
Tomjam  EicpunrMR.  — -  A  nulroad  oompaiiy  OMjf  Mi^y  an  iiidip«id«iil 
MotraoUir  to  oonttraet  iti  ioad»  Mid  ft  oontnet  cf  tUa  elianioter  it  not 
nieh  a  delagaiion  of  its  ohartered  ilghAi  as  wiU  xandar  tha  aompany  lia^ 
Ua  far  tha  wumthoriaod  wrooga  of  tha  aantmotar  ar  hit  aarranta  whila 
aagagad in  tha  work.    Aikmtath,  JL  JL  Ok  ▼•  JSM«r^,  ttl. 

Ml  Bl48rB&  AMB  Sa&VAiiT  ^  IxDipaimsn  Ooamiciom — Liabilitt  or  Em • 
YLOTSB  lOB  KiouoaMCB  or.  ^  Whart  a  imQroad  aompany  lawfully  am- 
ploys  an  iadapandant  oontimctor  to  aooitrnot  iti  loadt  rataining  no  oontrol 
aror  him  or  tha  work*  ha  ia  not  tho  agant  ar  tarraal  of  tha  aompany, 
and  it  li  prewmtd  that  ha  will  da  tha  work  is  a  lawlal  aMwnar.  If  ha 
doaa  it  illagaUy*  he^  and  not  tha  aompany,  la  liabla  tharafor*  iLtfaalo 
de.B.B.Oo.r.  KMberl^f,  28L 

IL  IfaanB  an>  Ssbvahv— IifnapsiroBiiv  OoimiAqio*— lUnmAnoii-* 
I^UBiunr  or  SicrLOTaB  iob  Nunavcs  OssaTiD  si;  —A  lailroad  aaan* 
pany,  whiah  hat  amployad  an  indapandant  aantraator  to  aaottraot  Hi 
road,  lataining  no  oontrol  ovar  him»  axoept  to  ata  that  tht  road  ia  boill 
aoaording  to  contraot,  it  not  linbla  Cor  an  injaxyjrMalting  from  a  Baiianaa 
areated  by  tnoh  oontraotoTt  not  naoetsaxily  tnoidaal  to  tha  oonatmotiatt 
of  tha  roadf  and  if  tiia  aompany  ia  not  awara  of  tha  aziitanoa  of  tha  nai» 
Mttoe^  and  tha  poaiaaiion  of  tha  road  haa  not  baan  deliverad  to  it  at  tha 
tima  of  tha  Injury  aomplainad  of,  thero  ia  no  snob  ratifioation  of  tha  aon« 
tnator'awroDgfalaataaawiUrandacitliaUatherateii  Atia^ita  tie.  B.  B^ 
Go.  ▼.  KMb$rt^t  SSL 

IflL  OQimo»OABBinaovLiTB-aiooK--I>OTTioFiii>AirDWA'nniiifBT«BT 
Knp  ov  Wbatubl  «>  A  railway  aompany  aarry ing  liya-atook  maat  pro* 
▼ida  aaltabla  piaaaa  whaia  thay  oan  ba  fad  and  watarad  in  avary  kind  of 
r,  without  injury,  to  far  aa  thia  oan  ba  dona  by  tha  naa  of  propaf 
IW  a  failuia  ta  parform  thii  duty,  it  must  raapond  in  damagaai  nor 
iti  liability  ba  azonaod  by  tha  muddy  oondition  of  ita  faading^pIiMa^ 
aaaaad  by  raaant  rainuL    int&maUanai  tie,  B^yOxr.  MeRae,  920. 

m  Ckymfov  GAaaiBBa  or  LrrB-axooK— Btiobnob  or  Contraot  ix  RKooe* 
noa  Of  Daxaqm.  —  A  writtan  inatrument  aigned  by  a  ahippar  of  liva* 
atook  and  tha  oondnator  of  tha  trala,  and  alao  by  an  attasting  witnaai^ 
■hawing  tha  oondition  of  tha  liva-atook  at  ita  data»  ia  inadmiaaibla  ia 
avidanoa  nntQ  it  ia  provad  by  anoh  attesting  witnaaa,  or  his  abaanoa  ia 
aeooontad  for.  Until  than,  tha  ayidanoa  of  anoh  conduotor  aa  to  ita  con* 
tanta  ia  alaa  inadmiaaibla^  for  tha  pnrpoaa  of  radnoing  damagaa.  ItUer* 
maHoiial  eie.  Bff  09.  ▼.  McBm^  92& 

\A.    BaitAQM  BOB  MaNTAL  AnOUISH  —  HaOUGBWT  DiLAT  nr  DKUTBBTOr 

OoKPOB.  —  A  widow  ia  antitlad  to  raoo?ar  for  maatal  suffering  aa  an  ale* 
mant  af  damagaa,  in  an  aotion  against  a  railroad  oompany  for  ita  nagU^ 
gent  delay  ia  thadaliyery  of  thebodyof  bar  dead  husband,  shipped  upoa 
snob  railway.  BaU  v.  Bonner^  Wk 
li.  OoMMoa  Oaaaiaaa  —  LuBiLrrr  loa  Failobb  to  Dxlitbb  — DanAira.  <— 
It  is  tha  dnty  of  a  railway  oompany,  aa  a  oommon  oarriar,  to  deUYar  tiia 
gooda  to  tho  true  owner  or  his  assignee  at  ita  peril,  and  ita  failure  to  aa 
do  eonstitutes  a  oonversion  for  whioh  suit  may  bo  maintained  withoai 
previoaa  demand.    Mimouri  Pae.  B*y  Co.  r.  HtkUnhdMur^  86L 
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mamd  by  iparks  fioa  lh»  loooiB0ttTd-«ng{M  of  %  nilnMid  mtmptmfp 
Bti^igwiM  «k  tlw  purl  ol  tiM  oonpugr  !■  tiM  gbl  of  tiM  Mtioi  Md  tt» 
burdea  of  proof  lo  vpoatlMpbi&liff  toprarait  Tho  mora  Cm*  of  «b» 
ozlstoi&oo  ol  tho  flro  will  nol  oluurgo  Iho  oonpon/  wiili  oitiior  Mgligoao* 

17*  LusruTT  fOR  FntM— BTIDUK&— la  aa  oolioa  to  rooofror  for  ttM  oo> 
oapo  of  firo  irooioaaoideiitiilod  looomotiTa^  oridoiioo  tiwi  tiM  oompoayV 
looomottToi  goaoFoIlyf  or  onay  of  tbooi^  ol  or  oboal  tho  Ibao  of  ttM  tke% 
throw  iporks  of  aauoal  liao  oad  kiadlod  aaaMRMO  fino  apoa  UuM  pari 
of  tho  rood,  b  admiiiibb  la  laitoia  or  siroagflkoa  tho  iaftfoaoo  thai  tho 
firo  origiaalid  frooi  Iho  aogligoaoo  of  tho  ooeipoay  oompiitaod  ofiiart. 
KWdaaoo  of  thia  ohorailor  matt  bo  liadled  la  oboal  tho  thao  of  fto  fiio^ 
«ad  if  il  nUlii  la  a  poriod  lix  moatbo  prooodlag  tho  in  or  la  aalinitod 
M  to  tfaao^  11  b  fai^TiWrlti  Smdirtom  ▼•  ntmi^kim  ifa»  JTy  Cb^ 
Wl 

H  LuBiuR  VOB  gnaa — gf  u»Moa.— Wbota  a  taiiiaad  in  aowiplataad 
of  18  ahowa  to  hoTo  booa  oaaaodf  or  aMiy  hoTo  booa  oaaaodf  by 
from  an  oagfaia^  aakaowa  aad  aaUoatiflod,  or  by  oao  of  aavaral 
■ooM  of  whioh  aro  aaidoatiAod*  oridonoe  thai  oparka  aad  baraiaf  ooala 
woro  Iroqttontiy  droppod  by  oagiaoo  paadag  oa  tho  aaoM  nad  aboal  tho 
timo  of  tbo  fin  ia  qaaotioa,  aad  olthor  boforo  or  aftar»  It  rolofaat  aad 
oompotoni  to  ihoiw  luddlaal  ao^lfoaoo  oa  tho  part  of  tiio  ooapoay^  aad 
to  mako  II  probablo  that  tho  daniago  oomplaiai^d  of  pnooodod  ftaoa  tho 
■amooaaaOi    Hmidm^m  r,  Pkttaddpkia  tta,  Mtp  09^  Wt 

10.  LiABiUTT  fo>  Fnaa— BriDMaa,  —la  aotioaa  to  roooror  lor  tha  aaoapa 
of  fin  from  looomotiTO-ongino^  tho  bardoa  la  apoa  Iha  OMapiafaaal  to 
provo  nogligonoo  la  thalr  ooaatmotioa,  opemtioa,  or  anaagoaoak  lUa 
fiaelBood  aot  booatabliahed  ^  dirootor  poaittva  prool^  balaMiy  bo  ahowa 
by  oinamitantial OTidenoo.    jyoacfanoa ▼,  WtfndejjfiMfl ate  B^p€k^9Si^ 

fO,  LiABiUTT  loa  Firs  —  Bvn>BHaii  —  Whan  a  railroad  fin  aowiplotaad 
of  la  ahowa  to  ban  booa  oanaody  or  ia  tho  aatan  of  tho  oan  ooald  oa|y 
ban  booa  oanood*  by  aparka  froai  aa  oagfaia^  wbioh  la  kaowa 
liflod,  tho  aridoBOO  ahoold  bo  ooafinod  to  tho  ooadilioa  of  thai 
iti  maoagomonK  oad  ita  praotioal  opontioa;  aad  oiridoaoo  laailiiig  ta 
pnro  dofoota  in  oUior  onginoa  of  tho  oompaay  ia  iiioloyaa^  aad  ahoaid 
bo  ozoladod.  Iho  oridonoo  mast  also  bo  ooafiaod  la  tho  opontioa  of 
the  identified  oagino  at  or  about  tho  tiaio  of  tho  aoaarraaoa  of  Hbrn  in, 
Hendmwm  r.  PMiade^pkkn  efe.  Jty  Ox,  fin. 

n.  LiABtuTT  laa  FntM  — NaouoaMOB  — Sraasaasmaa— PnaauHP- 
nov.  —In  oan  of  looa  by  firs^  fairly  allribatabla  la  aparka  frona  a  rail* 
riMbd  oompany's  locomotive^  tho  abooaoo  of  a  spark-arreator  is  pntita/mek 
ovidenoe  of  negUgenoe  on  tho  part  of  jkho  oosspanyi  aad  althoagh  tho 
omissioB  of  sparks  is  not  of  itself  orideaoo  of  asgligonosb  tho  faol  thai 
tiiey  cause  a  fin  at  a  oonsiderablo  distanoe  nissa  tho  preaamptioa  thai 
the  engine  is  not  proTided  with  a  aaffident  apaik-airoator.  timdmwm 
T.  Philadelphia  eie.  R*y  Co,,  652. 

8ao  Gabeubs;  Diu^as^  9;  Eviobncb,  6-8;  Mastbb  abo  8bbtai%  1I|  Wa^ 

TBROOUBaBSi  9. 

RATIFICATION, 
See  HailboaMv  11;  Tazbi^  iw 
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BJEAL  PR0PER1T. 

li   l^WVUmD  MM9  TmKAMT  —  BUILDIKQ    StANDIVO   OV   LlAraD   ItAWD   m 

OkiATnL  KtULL,  WHU.  —  Wh«re  a  leaM  of  land  oa  which  •tends  a  buihU 
lag  owned  bj  the  lowee  oonteiiu  a  provision  that  saoh  boilding  may  bo 
ffomoTod  by  the  lessee  within  a  reasonable  time  after  the  expiration  of 
the  term*  if  the  leoBor  shall  not  pay  its  valae,  to  be  determined  by  arbi- 
tntioiiy  snoh  building  1%  during  the  running  of  the  term  of  the  lease,  an- 
Based  to  the  land,  and  the  interest  of  the  leseee  in  both  building  and  land 
Is  a  elMltel  leaL  ^<«A<2^t.  if ayo,  4S5. 
%  {knoMAJL  Law.  —  TKb  Owan  or  Paopmrtt  has  a  Rioht  to  DaraNo  m 

•ad  if  niOMisry,  to  destroy  the  means  used  to  invade  that- 
Pwpk  ▼•  KoiUBf  574. 

BovnABXHi  4;  BAsnfnmt  Wn  ■■■■■■>  t,  4^ 


RBBATB. 
See  LnnjftAiroi^  19, 


BBOBnnEB& 
ov  Bflni  An  Pioim  €m  Mobtoaaid  Pbbosm  oawot  mm 
ArromBD  PiVDUia  FoBaOLOSUSB.  — Where  a  mortgage  of  land  does 
■■•  oonteiB  any  proTirion  subjecting  the  rents  and  profits  of  the  mort- 
gaged pcsmiess  to  a  Umi  to  secure  the  payment  of  the  mortgage  debt» 
tad  tlie  eomplamt  does  n«t  contain  any  allegation  of  waste  of  the  mort* 
gaged  premies%  the  mortgsgee  is  not  entitled  to  have  a  receirer  appointed 
ta  eeOeel  theranli  and  profits  pending  his  suit  for  forecloeBre.  Hardim 
V.  AMtt%  786L 

'   lea  Amui^  1|  OoaTBAOiib  %  X 

BEOORDa 
AfftBAi.,  It  Oavan^  4;  Knanroa*  10^  17;  HoMaanAa^  If  lBJWonaa% 
4|  lauaAHoa  Piarjuon»  4;  Lnuis)  Naw  Tbiai^  1. 

BIDBLIVBRT  BOKD. 

/7. 


BEFERBE8. 
SatOBfl^  ArraALLoa  vaoM  Daoaaa  Ooirviaiiiii«»  waair.  —  An  ap» 
peal  llsi  fiaai  a  final  deeiae  confirming  a  referee's  rspert^  althongh  no- 
was  taken  thereto^  where  the  matter  involTed  in  the  appeal 
aal  saharfttid  to  aar  eonsidered  by  the  referees    BanUm  ▼.  Bmrdit^ 

aSOIBTRATION. 
8eeDaBDa»a. 

BXHIEARIKO. 
Mae  JuDoifaira%  §k 

RENTS. 
Sea  Oivn^  4|  MoMOAoai.  1;  Raoanraaa;  WATaaoouasas,  7. 
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FuuBCMVb  —  A^f  Mmms  I»  «R  MliiO  of 

BIPOBUGAUCnb 


■nETATIQfll. 


BB  OBST  Jl 
RB8  JUDICATA. 


■MIRAINT  or  MABBIAflA 


BBTBICnOlfaL 
UBVENUJL 

O0B11IEAIII0B%  1* 


BIOHT  OF  WAT. 

9i  LunDiAB0  ▲«»XHMn^L 


BIPARIAK  BIOHia 
Waibbooi 


8AL1B& 
8m  Ammi^  1|  BunflvLAiinoi  Ooiitba€I!%  9% 

8ATISFAOnON. 
8m  Afiounr  Ain>  Qumv  1- 

8CH00L& 

L  SoBooL  Dimior— MmnoiPAL  OowoKAnom^ 
triet»  with  powir  to  lut  and  b«  miody  is  umnlj  a 
for  odaootioiiU  porpoeai^  and  !■  aot^  atriotly  ip— Irhi^  • 
pontion.     Frmu  ▼•  Fowig,  412. 

1.  OmcBM  ov  SoRooL  DoTBior  — Oath  ov  Oifiaa.*8ehool  dJiliirt 
Mra  art  luyl  nmnioipol  offloen^  and  thoroforo  aro  not  ra|virod 
•ath  of  offioo»  in  tho  abaonoe  of  azproia  proriaion  of  law  to  that 
Fram$  V.   Toumg,  418. 

8m  LnuTATiom  of  AonoM^  1%  OmoB  aXB  OmoMi^  1«  8i 
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seduciiok. 
1  BMDoanom  wn>wm  pBomn  ov  Mabriaoi  ^iHDionnnrr  wq%  whsh  Sur- 

naoan»  — -  An  indiotment  for  Mdoofeion  under  a  proouM  of  marri&ge. 

whioh  allogot  that  iho  defoadaat  sodaoed  the  ptoveoatriz  under  promiM 

of  muniffpt  ii  sofficimt  without  ftlloging  that  aho  proouBed  to  narry 

him.    8UUe  v.  Eekler,  372. 
&  I>  PMflBconoir  won,  8tatb  wan  Pboti  Good  RiPimi  ot  Pbosioutrix. 

—  In  a  proMGution  for  lednotion  under  n  promise  of  marriage,  the  etate 

Ii  required  to  allege  and  pro?e  in  the  first  instanoe  the  good  repute  of 

the  proaeoutrix.    8tat$  t.  Edder^  372. 
&  Xvii>mou  APMiggTBM  ox  Trial  iob.  — Upon  the  trial  of  an  indictment 

for  seduction  under  a  promise  of  marriaget  the  defendant  may  ask  the 

proaeeutriz  if  she  had  erer  authorised  any  one  to  aeoept  money  te  settle 

tbesait.    Aoto t.  JUfar,  S72. 

SELF-CRIMINATION. 
See  CoKTHcn,  1. 

8XPARATB  PBOPSRTT. 
See  BomiDABiifl^  (k 

BERVICEa 

favaurumro  wish  Rion  vo.  —  He  who  unlawfully  interferes  with  an. 
ather^B  right  to  serrioes,  whether  they  be  the  servioes  of  a  male  or 
female^  a  minor  or  an  adult»  is  liable  for  aotual  oompensatofj  daasagee, 
in  the  manner  and  upon  the  same  grounds  that  ha  would  be  liable  fsr 
the  unlawful  interference  with  any  other  property  right  el  another. 
Lawjfer  t.  FrUekir,  521. 

lea  Ajwumwiti  FnAnDULurr  Ck>innETAiroa8,  2;  Pauuit  ahd  Chiu>. 

SHERIFFS. 

A  Sribiiv  LiTTiiro  ov  tbm  Profmbtt  oy  a  Third  Pibsov,  while  acting* 
under  a  writ  of  attaohment»  mast  be  regarded  as  inonrring  a  liability  by 
the  doing  of  an  act  in  his  oflBoial  capacity  and  in  Tirtue  of  his  office. 
Bkkop  T.  McaUHi,  63. 

SLANDER. 

]•  WOIBIIB  GBASaHMI  UviIAmBIlD  WOMAK  WITH  FOBNKUTIOH  AOflOVABLH 

ram  Sa. — An  accusation  is  actionable  that  falsely  charges  an  effenae 
which,  if  proTcdy  may  subject  the  party  charged  therewith  to  a  punish* 
ment  nol  ignominious,  but  which  brings  disgrace.  And  therefore  words 
aharging  aa  unmarried  woman  with  fcmieation  are  actionable  per  m  in 
Rhode  Islsndp  although  the  punishment  for  fornication  in  that  state  is 
simply  a  fine  of  not  over  ten  dollars,  whioh  is  recoYcrable  by  complaint 
and  warranty  not  by  indictment.  KeUeg  ▼•  Flmh&rty^  789. 
H  OAHiUDAn  worn  Owwtxm,  Waum  SrATnuKia  DivAMAionT  «r,  hov  Peiti- 
ij»n>.  — Fblsa  statements  defamatory  af  tha  she  raster  of  a  candidate 
for  public  offiasb  altiiaugh  mads  in  good  fsith»  aca  aat  pfiviliied.  SnM 
T«  AanH^lSlL 

See  UAummm  Tmotmnrmmp  IC 

8FB0IFI0  PERFORMANCE 

See  OoHTHAOiik  4}  Dhhm^  L 
AM.  8t.  Bar.,  You  XZYU.— •» 
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ffTATBS. 

L  Wwauammm — Lusilitt  ov  Statb.  —  A  ttato  b  Bot  aMwerable  to  on*  of 
ifci  offiowt  «r  ■erraate  for  damages  rendtiag  to  him  from  tho  miBooadvcl 
or  nogligenot  of  aaothor  officer  or  aervanb  The  dootriiie  ol  retpomdeai 
mipeHor  doee  not  preyeil  against  the  sovereign,  in  tho  necessary  employ. 
Ment  of  pablio  agents.    B<mm  r.  Hart,  203. 

%  BxaiB  la  HOT  Liablb  idb  thb  NiouaiMCB  on  Misvbasahcb  of  He  olBcers 
or  agents^  ezoept  when  saoh  liability  is  volnntarily  assan^d  hy  ito  kgia- 
ktUBi    BmKm  t.  HoH,  808b 

few  OoBMftAnoai^  9;  iMTSBsrATn  Ookmsbob;  Irbioatton  Duriuow,  8-10; 
JvDOKBHTa*  8^  10|  limiTATnHn  or  AcnoHi^  4;  Muvtoval  OanroftA- 
tMiii^  8|  Patbki%  8i  Simyocioir,  8|  8«atii»,  1«  6^  & 

8TATDTRB. 

L  Owiwii'UTi0aAL  Law.  — Thx  Fouca  Powxb  or  a  SvAn  BxTEirra  to  all 
Ngnlations  affeoilDg  the  lives,  limbs,  health,  comfort,  good  order,  Boral% 
peaos^  and  aafety  of  sooiety.    8taU  t.  HthDemaimt  34. 

H  OdnrnroTioirAL  Law  —  Fbabmaot.  —  A  Statutb  BaQunnra  nuv 
8mT  Fdmoh  EjRpnfa  a  Pbabmaot  store  or  shop  for  retailing^  oom- 
poonding^  and  dispensing dmgs,  medicines^  or  poisons  shall  bearsgislorsd 
phamaeirt^  «r  have  in  his  employ  a  registered  pharmaeiat^  and  prarid- 
log  that  ovety  parson  desiring  to  beoome  a  rsgiatered  pharmaoist  ahall 
foassss  osrtain  qnaliJhmtfama  pnsoribed  in  tlie  ao^  to  bo  aaoertainod  as 
ttisrsjn  provided,  and  that  a  rsgislrataon  f os^  not  ezoeedi^g  two  doIUrs 
AaU  bo  paid,  is  oonatitnticnaL    8iaU^.  Hemmaim.ti, 

E  OunrmonovAft  Law— LMnLAnon  Oovmuiro  IiiauMaruif  Avtav- 
VAAV  vroK  iHOiviiKrAU,  —  Whsnaver  it  is  a|^arent  from  tho  aaopeol 
n  statats  that  its  objsot  is  for  tho  benefit  of  tho  publie,  and  that  the 
■sans  \fS  whioh  the  benefit  is  to  be  attained  are  of  n  pnblio  ehar- 
astsr,  the  act  will  be  upheld,  even  thoogh  incidental  advantagee  may 
aoeme  to  individoals  beyond  thcss  enjoyed  by  the  general  paUio.  In  re 
Mcdwn  Irr.  Did.,  106^ 

^  OomnnmGirAL  Law  —  QuiutAL  Law  or  Looal  AppuoATioar — Irbwa- 
nos  DuTBiOT.  —  Whenever  a  special  district  of  the  state  reqairse  special 
legislation  therefor,  as  for  irrigation  purposes^  the  legislatare  may,  by 
general  law,  aathoriae  the  organisatioa  of  saoh  district  into  a  pnUie  cor- 
poration, with  saoh  powers  of  government  as  it  may  choose  to  confer 
vpen  It  which  are  peonUarly  appropriate  to  saoh  an  organisation.  It  ii 
mm  valid  ol^eotion  to  saoh  law  that  there  is  bat  a  single  district  te 
which  H  Is  appUcabU  at  the  time  of  ita  enaotment.  inr$MmdmmirT. 
INA,  lOfi. 

i^  CtoiwHU'iioHAL  Law— GsraBAL  Laws  or  Looa&  AnuoATioK.— The 
Isgislstnre  may  snaet  gsneral  laws  which,  from  their  natnr%  will  be  eapa> 
bio  of  enforoemsBt  in  partioalar  portiona  of  the  state  only;  or  it  may  by 
other  general  laws  aathocias  the  organisation  of  nranlcipal  oorpotatiotts 
which,  from  tho  natare  of  tho  faaotlons  intrasted  to  then^  can  find  oe- 
saskon  for  orgMimticn  la  certain  portiona  of  tho  state  onlyi  and  it  may 
by  sash  general  lawa  pteinde  to  the  erfsniiation  el  snoh  or  ss  many 
apeoiee  of  manidpsl  corporatioos  M^  In  its  JadgoNnl^  are  demandsd  by 
the  pnblio  welfsrs  el  tho  stats  asi  Its  pss|k    im  tn  Mmdtm  Ifr.  DkL. 

C  OsnsfiiruTioMAii  Law  ^  Imamiitrmm  nm  Loosl  Iwraof anasf.  —  A stu> 
te aathflrising  aa oayenditaio  to alocal  impiovaasHit  isa  legialafavt 
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ftel  tmA  MpenAlm  it  for  •  pnliOe  pnrpott  wmd  for  lit 
HMh  Mliai  !■  Bol  to  be  dlMO^mded  by  ^o  ooorto 
I  fey  thMB  tluit  mmIi  logniaAkMi  to  «nwiM»  or  tlial  H 
OMjr  boiijuiou  to  MM  ol  Iho  iadiTidsAla  who  woalboied  by  it  in  rt 
Maderm  /m  IMA,  IOC. 
H  OUfliufuiiMHTAL  Law  —  Gim  VoBsmnnr.  —  A  ilfttato  approprlafiiig 
to  poj  Iho  fliilm  of  •  gvard  at  a  ttato  ^rboo,  for  porwmAl  injury 
htai  fMB  Iho  kM  of  his  arm  whilo  in  iho  dioohargo  of  hit 
to  lofUddoa  by  tho  olaMO  of  tfao  oonttitntion  of  California  doeUr^ 
fc^  thai  tho  kgisUturo  ihall  haro  no  power  to  make  any  gift  of  any 
fablio  aoBoy  to  any  faidiridaa],  or  to  grant  any  extra  eompensation  or 
allowBaoo  to  any  pabHo  oAow  or  lonrant  of  Iho  itato,  after  the  tenrioe 
porfotmod,  or  tho  oontraot  baa  boon  entered  into^  and  per- 
hi  wholo  or  la  part  Boitrn  r,  Hari,  203. 
Il  OomoTunomAL  Law  — Appboprxatiom  ior  "  Wobld's  Faib."— A  etat- 
«te  apptopriaUng  money  to  meet  the  expenses  of  ereoting  bnildingi  and 
MJitihihn  SBOxhibitof  tho  prodnets of  the  state  of  CUifomiaat  the 
Woridii  ffhlr  Oofaimbiaa  Bxposition  at  Chicago^  and  profiding  that 
iMh  appwpriatiom  to  to  bo  expended  and  disbursed  vndor  the  oxoln- 
iftro  ihirgi  aad  ooatNl  of  a  oomaiiBsion  to  be  appointed  by  the  goTomor 
of  Iho  tlati^  to  TaUd  as  making  an  appropriation  for  a  pnblio  nse,  and 
to  aot  ia  ooa^Biot  with  a  ooostitntional  proruton  forbidding  tho  appropri* 
of  ilBlo  aoBoy  to  any  iaatttation  not  nndor  tho  oseloaiTe  manago- 
of  tho  itatsb  aa  a  itato  inotitnttoa.    Dtiggm  r.  Oolgtm^ 

m. 

BovmaBm^  4t  OMSfirvnom^  1;  OompORanovs,  i|  Coom%  9|  Db>i- 
•iHiMi  Dm§,  t|  SuMnneou  amd  ADHxviBraAToms,  0-S;  Oirn,  S; 
ImntuRB^  18^  19|  iHTuoTAn  Oomissoi}  Ibbtoavoh  Ddtuoio; 
LDmamn  o«  Aonom,  St  MAsrm  anb  SnrAira;  5;  MuinaiPAi.  Oon- 
■OBAnom^  Si  Nmotiabu  Lw»u]un%  8}  Pvmo  Lavdoi  Xazh^  1| 

1.     ^ 


8TATUTB  OP  FRAUM. 
Wommaxm,  ii  Ooiitbaoi%  %  9$ 


tiATun  or  LnnTATunL 


nocKa 


ffOPPAOB  a  TRAMSrrU. 


tOllROOATIOV. 


SUBSORlPnON. 

loo  00RPORATIO»%  S-l. 
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SUICIDS. 
1; 


8UMM0N8. 
8m  Abatxmknt;  P 


•URPAGB  WATBB& 
BUBGEOHa 


8URVSTS. 

8m  BoiniAAKIMi 

■DBVIVAL  OF  ACnOHa 


TAZB& 
rift  L4W— Flown  ov  Tazatiov.  «-T1m  pomm  of  ^m  l«guift- 
taM  la  mifitfi  of  tamtian  Is  mnlimitod.  tsoepl  m  rartriotod  ^7  ooBstita« 
UotuA  ptoviiioiia.  li  may  proTidt  by  ■■niMmmt  for  a  loo«l  iiiiproToin«iit» 
mmI  doionniiio  Iho  bMii  of  apportionmont  without  rogard  to  oay  ipoeud 
loool  boiioAt  to  tho  taz-pojw.  It  may  oIm  dotormiiio  ia  adyaaoe  what 
propwfy  wO]  bo  bnofitad,  hj  deugaating  tho  dktriot  ia  which  tfM  tax 
la  to  bo  ooUootod»  ao  wall  ao  tho  prt^orty  apoo  which  it  is  to  bo  impaood. 
/«  r«  JfadM  Irr.  DM.,  106b 

%  ikmwravnoMAL  Law— >TaxAn<Hi  iob  Local  iMPaoTncnrr.  — It  iaaol 
BOOiOMry  to  tho  Tolidity  of  a  tax  impoood  for  loool  improremoBt  to 
■how  that  all  property  within  tho  district  nuy  bo  aetaally  bonefitod,  and 
oToa  if  it  appaan  that  no  bonoAt  b  rooeirod  by  raoh  property,  it  ia  aoi 
thoroby  oxon^tod  frooi  bouiag  iti  portion  of  tho  iiMiiwmont>  nor  ia  tho 
not  impoting  tho  tax  naoooititational  booaooo  it  proTidat  that  onch  prop* 
orty  ihaU  bo  oMcoMd.    /•  r«  Jfodcni /rr.  IKiC,  lOtt. 

a  OarrrAL  Sioox  ot  OoaroaATiOH.  —A  corporation  engaged  in  ptodnoing 
oUctrioity  aad  oeUing  it  for  tho  generation  of  lights  heat^  or  poww,  ia 
not  a  mannfaotnring  corporation,  within  tho  meaning  of  a  atatnto  examp^ 
faM(  from  ta¥ation  the  capital  otock  of  mannfaetaring  aorporationi 
engaged  in  the  mannJactnia  of  llqnon  or  of  gMi  CbaHMnHaaM  n 
Ml  MteOne  Light  Oo^,  68S. 

4  Famrr  RioBn  — Aroos  ov  OnFOBanoir.  — >na  capild  alook  af  9m 
wm  poration  paid  to  another  ocrporation  M  the  oe— ideretJon  for  the  ifghi 
to  aoe  a  patented  applianae  lor  the  prodaotioncf  aloctrioity  witUaa  aav 
tain  territory  aa  leeaeeb  tho  patentee  retaining  axdnnTo  ownenhip  of  tha 
patent  and  the  aielnnTa  right  to  ■anafaotaia  aad  diipeae  of  the  patented 
i^plianoo  leaeed,  la  not  an  inTeetoMnt  in  patent  rights  and  each 
li  therefore  enbjoct  to  taxation  hj  tha  atatOb  OwaweanMM  r. 
WhetHt  Hfki  <h.,  eA 

a  Tax  SaiA  or  Lavn^  Owxan  RaTonv  vr  Aooimva  Favt  av 

av,  WHXX.^Where  an  owner  of  Uad  aold  lor  taxe%  with  knowledge  of  afl 
the  fMti^  aooepta  a  paH  of  the  pcoceoda  of  tha  m1%  ha  theiafay 


Irdsz.  ioa» 

isMm  its  vdMHj,  Mi  Manoft  aftmnyrit  W  bowfl  tofiiMlSoBa 
C%d«ni  T.  MeLtmghOm,  809l 

Bm  ONUPOA4TIOJI8,  7, 9, 11;  Dum^  8;  ]Evn>BroB»  ^i  InnMRTAn  Ocwwoii 
JmoQATimK  Dnnua%  7^  10;  MirnaiPAi*  0(ttFini4TiOM%  f^ll;  Pat- 

TBLBORAFHEL 
I.  Durr  lo  Aoonr  axd  TftAHnor  Au.  Lawtul  MntAOM.*Any  dit- 
pfttdi  whioh  a  telagnph  oompany  eaa  lawfully  transmit  by  iti  own 
•lioiM  it  mmt  tnuumit  and  daliTar*  and  it  oannot  reject  any  dispatch 
mt  aeoonnt  of  its  subject- mattor,  nnleaa  by  sendiog  it  the  company  would 
«  might  snbjeot  itself  or  its  serrants  either  to  indictment  or  oiTil  ac* 
tloo.    Gra^  ▼.  Wetiem  U.  TtL  Co.,  259. 

%  DdTT  so  TKAHSMtT  AND   DSLITIB  MUSAOM  RlLATDIO  TO  '*  FonrnM." — 

It  Is  not  illegal  for  telegraph  companies  to  receire  and  transmit  messages 
lolating  to  specnlatire  transactions  in  "fatures,"  when  that  class  of 
bnsiness  has  not  been  made  penal  by  statnte;  and  when  messages  of  that 
natorearo  offsred  and  paid  for,  they  mnst  accept*  transmit,  and  promptly 
deUTsr  them,  although  the  damages  for  failure  to  correctly  transmit  and 
promptly  doliTor  them  oannot  be  measured  by  the  result  of  such  ipecn* 
hftiTe  dealinfi.    Oraif  r.  WeHem  U.  TeL  Ok,  269. 

&  DUTT  TO    DXLITBB    MlBftAOB    AdDKBSBSD    TO    Om    PotSON  Dff    CaKB  OW 

AvonnB.  —  Where  a  telegram  is  addressed  to  one  person  in  care  of  an- 
other, the  telegraph  company  must  use  reasonable  care  to  find  and  delirer 
to  the  party  addressed  upon  a  failure  to  delirer  to  the  party  in  whose 
care  the  message  is  sent,  or  it  must  respond  in  damages  for  its  negli* 
ganoe  in  this  respect,  especially  when  the  party  addressed  is  well  known 
«t  the  place  where  the  message  is  received  for  deliTory.  ITei^era  C  TeL 
<h.  r,  Hcughion,  91B, 

4  DoTT  TO  DujTBB  Mbssaob  TO  pARTT  ADDRB88BD. — Where  a  telegram 
la  addrecsed  to  one  party  in  care  of  another,  the  non-existence  of  the 
party  in  whose  care  the  message  is  sent  will  not  reliere  the  telegraph 
company  of  its  duty  to  exerdse  reasonable  care  to  find  and  deliver  the 
message  to  the  party  addressed.     WeUem  U,  Tel,  Co,  r.  Houghton^  918. 

4  LiABiLrrr  ton  Dblat  in  Dbuvbrt  ov  Mbssaob  Rxlatino  to  "Fur* 
UXBB.**— A  telegraph  company  oannot  escape  its  liability  for  negligent 
delay  in  delirering  a  message  reoeiTcd  for  transmssion  and  paid  for,  on 
the  ground  that  it  relates  to  a  sale  of  "  futures,"  unless  it  is  made  a 
orime  or  tort  to  speculate  in  "  futures,"  or  would  subject  the  company  to 
indictment  or  dyil  action  to  receire  and  transmit  a  message  in  relation 
thereto.    Gray  ▼.  Wttiem  U,  TtL  Co,,  259. 

C  Dblat  in  Dxutbbt  ov  Tblbobam  —  Spboial  Damaobs. — To  anthoriae 
a  feoorory  of  special  damages  for  delay  in  the  delivery  of  a  message,  the 
telegraph  company  mnst  hare  had  notice,  either  from  the  face  of  the 
message  or  otherwise,  at  the  time  of  receiving  it^  of  the  circumstanoei  out 
of  which  special  damages  might  arise.     Oul/ete.  R'y  Co,  t.  Loonk,  891. 

f.  I>BZ>AT  nr  Dbutbrt  of  Xblboram  —  Mbaburb  of  Damaobs.  —  In  an 
action  by  a  building  contractor  against  a  telegraph  company  for  its  negli* 
font  delay  in  delivering  a  message  sent  by  him  requesting  the  forward- 
ing of  plans  and  specifications,  with  notice  to  the  company  that  they 
wars  wanted  to  aid  him  in  buying  building  material,  the  measure  of  dam* 
agea  is  the  amount  paid  for  the  telegram,  the  value  of  time  lost,  and  ez- 
pensss  inonrred  by  the  delay,  and  any  advance  in  the  price  of  material 
snob  time  as  by  the  use  of  reasouable  diligence  the  contractor 


hMTtldl  IhtplMMud  tpooifiafttioM  forwardad  toUaAflv 

llMdiby.    0^jrpOo.r.Lo(mte,9»h 
M  DBbrnvr  m  Mmuoi— Damaom  foi  Mbrak 
A  Itl^gnph  oompftay  raonras  a  prepaid  nMMiK 
to  bar  aao,  aooaiatiag  of  Ilia  word%  ''Your  stop-fathar 

*  with  Dotiaa  that  It  ii  iraportaot  that  it  ba  saat  at  onca,  aha  mtj 
daaafH  lor  tbo  mantal  angaiah  aoataliiad  from  tiia  noD-deliTarj 
af  tho  !■  ■■■!■.     raifeni  17.  TtL  Co.  t.  IfaikmM,  914. 

H  StAMAAM    lOB   KoV-imUTBRT   OF    TlLMIXAM — WhBV    BzaBHTa.^A 

vordiot  for  four  tluraaaad  Ato  hundred  dollara  agaioat  a  talagr^h  oom- 
pOBj  for  tho  MD-daliTary  of  a  talagram  from  a  mothar  to  har  hnaboad 
lalMiiig  to  ttoir  ooiit  and  raading,  *'  Luah  ia  wona;  oomo  homa^*  h 
■od  riMvkl  bo  aot  aaida^  although  «ia  fMhar  did  Bol  raaob  tirii 


XELEPHOHBa. 
■ao  Wnmmmi^  IM  lanBsrAn  Oommot  PAm%  IL 

TSVAHTB  IN  OOMMOK. 
Boo  Ob-mrAVOi; 


THRBATSb 
■ao  OovoLAon^  11»  12|  Dukm^ 


INSORAKCB  OOMPAHT. 

iiO  YwmVOM  AKP  fOBITHAM,  ti 

Toixa. 


xoBia 

ft4IHMA!D^  9;  Tf fi w  irwL  H 

10WNSHIF& 

liO  HlOHWAT%  H 

TRADK-MAEK& 

L  TfeAVB-MABO  AU  VOB  TBB  PoXNtl  of  poiatiag  0«i  Iho  001001 

or  ofWMtohip  af  tha  nooda  to  whiah  tb^  on  oppiiad^  or  Iho 
fboo  of  bvriMoai  oad  tb^  vauUy  Inalvda  tba  mow  af  tba 
toiar  or  daolor,  ttioagb  tbay  aomathnaa  oaoaiat  of 
Utnfj  obanotar,  or  fao^  ward»  appliod  witboat  qpoaial 
wUoh  hj  mm  oad  ropotation  ooomo  to  oorro  tbi 
r.  Qrkk^  SQL 
%  A  TfeAim  Maul  oi  Namb  oa»  PBomcrr  oiilt  cm  Owvm^ 
liiTiiiiiW,  and  aaanot  do  thia  to  tho  oztoot  of  proolsdfaig 
001 1 J  lug  an  a  Uka  trade  or  lmaioaai»  providad  tb^  do  aoi  oo  oaiij  it  an 
aa  to  aualaad  Inoaotioue  peraooa  into  tho  baUof  tbi#  iktf 


lOSl 

wttb  Mm  m  fwfcirfag  ikm  prodvoli  cf  bh  awiiifiMtar*.    €fmkr  r. 

H  Tka  Worm  "HMAiuMfln  Waibb^"  RionmsD  and  Used  ••  a  pari 
«l  m  tndt-iiMrk,  Miiaofc  giv«  aay  exolniiT*  right  to  Um  uae  of  thooo 
wordi.    OmUr  t.  OrM^  20. 

4  JjotML — IirjiTironoii.  —  An  nninoorporatad  Msooiation  known  u  tbo  "  (H* 
§Hr Ifaken'  International  Union,"  formed  for  promotiog  "the  mental, 
■Mvaly  and  phyiioBl  welfaro  of  its  niembert,'*lMit  which  is  not  a  mannfao* 
tarernor  dealer  in  oigan»  eannot  aoqnire  a  trade-mark  in  a  label  adopted 
liff  it»  diatingniehing  and  discriminating  between  the  work  of  onion  and 
wm-nnion  workmen,  and  an  injnnotion  will  not  lie  to  restrain  the  nee  of 
A  tpnrioQS  imitation  of  enoh  label  by  a  member  of  a  subordinate  eigar- 
nakm'  nnion.    McVey  r.  Brendel,  62ft. 

&  BiMiLaxrrT  of  Packaou  ahd  ot  Dirsotioncl — The  faot  that  ono  who 
Buurafaotavso  and  sells  wafers  for  headaobe  puts  them  np  in  boxes  simi- 
lar in  fomi,  and  aooompanied  by  labels  containing  direotions  for  nso 
mbstantially  identieal  to  those  used  by  another  mannfacturer,  does  not 
aonstitnte  an  infringement  of  the  lattar's  trado-mark,  where  his  name  is 
■ol  ttsod,  aad  tfao  trae  name  of  the  mannfaotnrer  and  his  plaoe  of  bnsi* 
MSi  ara  printed  on  eaoh  label,  and  there  is  nothing  to  indicate  that  ha 
h  seUing  his  goods  as  aad  for  the  goods  mannfactored  and  lol  1  by  an* 
ather  person.    €hmkr  ▼.  OrUh,  20l 

C  OvHXBflHip.  —  An  vnineorporated  asaooiatioB  formed  **  for  promoting  tlia 
■Mntal,  moral,  and  physical  welfare  of  its  members,"  bnt  which  Is  neither 
o  mannfactaiar  nor  a  dealer,  eannot  aoqmire  a  trada-mark  in  a  label 
adopted  by  ii    MfiV^  r.  BremUl,  ^'Mk 

TBnPASflL 

IfBAflUBB  m  Bamiom.  — In  an  action  for  injnrioos  trespaas  to  land,  the 
leasnra  al  damages  is  the  cost  of  reetoring  the  land  injured  within 
the  period  of  tha  statata  of  limitations  to  its  former  condition,  and  if  tha 
oosl  of  lastofalion  will  aqval  or  exoeed  the  Talne  of  the  land  injnrod, 
then  its  TafaM  is  tha  oieasnrs  of  damages.  The  rule  as  to  damages  for  a 
taking  by  swlnant  domain  Is  not  applieaUe  in  snoh  oaM.    Lem  r.  Oaf 

m. 


TBB8PA88  TO  TRY  TTILIBL 

—  FMHAiiB  Salm— Rao(»DAS  BriDBraaov  Lahd  Solik— The 
laeord  of  a  probata  aoarti  showing  tha  sale  of  land  desoribed  only  as  tha 
**S»  Barks  sarrey,*  la  inadmissihia  in  an  aetion  of  trespaw  to  try  title 
la  show  tiUa  to  aaothsr  and  distinot  tract  of  land  known  as  tha  "  &  Banks 
marf9f  *l  nor  la  parol  eridenoe  that  the  land  sold  was  appraised,  adrar- 
Mssd,  and  anationed  as  the  *'Banks  snrrey  **  admissible  in  snch  case  ta 
show  that  saeh  sonrey  was  faitendad  to  be  sold,  and  to  thns  ooatradid 
Iha  Noord  of  tha  ptobats  aoart.  CW»m  ▼•  Aii;  877* 
•aa  IvjmMBHB^  1|  llAUOfoua  PaoaaounoN,  ^  Nin8A]io%  L 

TRIAU 

L  Bnmni €■  8iif i ioimbt  to  Buwaat  Qpianoir  to  Jubt. — To  Jaetif y  tha  sah. 

j'aiissian  of  aay  qaaotiott  of  faot  ta  a  Jnry»  the  proof  must  be  snfficiant  ta 

laisa  BMwa  than  a  msra  oo^Jeotnre  or  sarmiss  that  the  fact  is  as  alleged. 

It  mast  ha  sash  that  a  rational,  weU-oonstmoted  mind  can  reasonably 

draw  from  it  tha  aooolasioa  that  the  laot  ezisti^  and  when  the  avidaaaa 


1082 

■ 

h  aal  tnflMMit  to  f^Mf  rabh  mi  inf «r«BM^  ttM  •owl  mmj  piop«lj  i^ 
fnte  to  rabiiiit  the  qneotum  to  the  Jaiy.     Jamin  r.  London  ett:  Bmnk,  82. 

ft  KnpBifOB  OM  A  WmiH  mat  bb  DmRBOABDED^  tboogh  ho  10  Bol  ooMtrm- 
dioted,  if  ho  10  a  poiiy  or  io  intorootod*  mod  thereforo  tiM  oourt  ■mo*' 
labmit  to  tho  jury  the  question  of  hia  orodibility.  Honoo,  whore  a 
plaintiff  Moks  to  reooYor  oo  o  ftoiMi  JSde  pnrchaoer  of  a  note  whioh  woo 
obtained  from  the  maker  by  frand,  and  testifiea  to  foota  toDdiag  to  okow 
that  bo  ia  anoh  a  holdor,  tho  qneotion  of  hia  good  faith  oaanot  bo  with- 
drawn from  tho  jnry.    «/by  t.  Di^endar/,  484. 

ft  Ktidxvob  ab  to  how  Fab  a  Child  oould  havb  bbbh  Sbbb  at  a  timo 
and  plaoe  deaignated  ia  properly  oxclnded,  becaoae  it  ia  for  the  Jnry  to 
determine  that  qneatlon  from  all  the  facta  and  oironmataneeo  disoloeed 
to  them.    Hermm  Wi  Ohieoffo  tic  JX^p  Co,,  69. 

4  Wholb  Of  Ohabob  to  Jvbt  to  bb  Oonsidbbbd  Togbthbb.  ^  The  whole  of  • 
Jndge'a  oharge  to  tho  jnry  mnat  be  eonaidorod  together,  and  whore^  when 
•0  oonaiderod,  it  oorrootly  atatea  the  law,  it  will  bo  upheld,  although  a 
particular  aentenoe  thereof,  if  conaidered  by  itself,  might  bo  open  to 
objection,    8taU  t.  LeweUe,  799. 

ft  PbOSBOUTIMO  OmOBR,  ImPBOPBB  RbMARKS  BT,  IB  ABOUMBNT  SHOOI.D  BB 

Atoidbd.  —  Proaecnting  officers  ahould  a^oid  remarka  or  arguoiento 
which  are  calculated  to  improperly  influence  juriea  to  go  ontaide  the  oti- 
denoe  and  inatructiona  to  determine  the  grade  of  the  offenae  for  which  a 
oonvictioB  ahould  be  had.  An  argument  by  auoh  aa  officer  that  a  ooo- 
TiotioB  for  petit  larceny  would  impoae  on  the  county  and  tax-payera 
large  expenaea  ahould  therefore  be  avoided.     State  v.  War/ord^  322. 

ft  Findings  —  Vbbdiot  —  Intbbpbbtatioic.  —  Where  the  fimlinga  will 
fairly  admit  of  an  interpretation  which  will  make  them  harmouioua  with 
one  another  and  with  the  general  rerdict,  that  interpretation  ahould  be 
giTcn,  rather  than  one  which  will  overturn  and  deatroy  both  the  find* 
inga  and  the  Terdiot.    Jaekmm  ▼.  Linnington,  300. 

y.  Pbagticb^Etidbiiob.  — Whbbb  a  Witness  Bkixo  Swirt  in  responding 
to  a  queation  makea  an  answer  whioh  is  not  admissible,  the  party  in* 
jured  thereby  should  move  to  strike  it  out,  and  failing  to  do  thia,  cannot 
af  terwarda  complain.     Bigelow  ▼.  Sirklea,  25. 

ft  Nonsuit  not  Pbopbb  whbbb  thbbb  is  Somb  Etidkncbof  Nbolioxncb.  — 
In  an  aotion  to  recover  damages  for  the  alleged  negligence  of  the  do* 
fondant^  it  ia  not  proper  to  grant  a  nonsuit  where  there  is  some  testimony 
tending  to  ahow  an  omiaaion  of  duty  on  hia  part  Oarier  t.  Oiher  OU 
€bw,  816. 

8oo  BouNDABiBS,  %  6;  Damaobs,  8;  JuBnoioriON,  1;  Lbbl,  10;  Maucioub 
Pbosboution,  8;  11,  14;  Nboliobbc%  7;  Nbw  Tbial;  Bailboadb,  7t 

WiTNBSSBfl,  6. 

TRUsra 

1.  How  Crbatbi>.  —No  certain  form  of  words  ia  required  in  the  eraatioB 
of  a  truat^  but  the  intention  mnat  bo  complete  and  plainly  maaifoot^  and 
not  derived  from  looae  and  equivocal  expreasiona  of  the  parties,  made  at 
different  times  and  upon  different  occaaiona.  Any  words  which  indicate 
with  sufficient  certainty  a  purpoae  to  create  a  truat  will  be  offMitive  ia 
so  doing,  without  the  use  of  the  words  "trust"  or  "tmatoeo."  Sdak 
^  Smith,  641. 

ft  Facts  Whioh  Constitutb.  —  The  facta  that  a  person  pnrchasea  bond% 
payable  to  bearer,  and  plaoea  them  in  an  envelope  containing  tho  indorso 


IMDRX.  1U8» 

lAi  Wllalt  llurt  tliey  m  iMid  •' isr  TW  Smitt  Kdlj,*  w1^ 
ttM  cDtriM  In  til*  pnrolMMr*!  tooount  tad  nMinonuidmiii-books  o?«r 
kb  rignmtun  ibov  that  «h«  bondi  wer*  **boiigh«  for,**  **  mn  the  prop- 
m%f  ol»"  and  *«beloiif  to,"  hk /' nephew  and  godton  ThomM  Smith 
KeUjr,"  and  that  the  interest  en  raeh  honda  waa  pUoed  to  the  oredit  of 
the  ktter,  together  with  a  daoUration  made  hy  the  porehaaer  to  the 
iilfaar  of  aaid  Kelly,  that  *'he  had  laid  by  or  appropriated  aome  bonds 
Imt  Temt"  and  the  fael  that  the  written  dedaratlona  of  aneh  pnrohaaer 
wwa  onrefally  preaenred  by  him  nntil  hit  death,  are  •offieient  to  eatab- 
liib  Ua  Intention  la  hold  the  bonda  aa  traatee  for  hia  nephew,  and  to  rest 
Hm  Mter  with  the  benefldal  ownerahip  ef  them  aaagainat  the  deoadent'a- 
leaidnary  legataea.  Mttate  f^SmUh,  641, 
Om — iMmncnr  Gift  wiu*  Gbbatb  Tbitr.  ^  What  la  dearly  intended 
•a  a  glfl^  botb  hnperfeot  aa  aneh,  will  not  be  given  eCENt  hj  oonatming 
it  M  a  daelantioB  ef  traati  Rqai|y  will  not  perfeet  an  imperfect  gift, 
mat  lovsta  m  tmt  when  aone  waa  la  oontamplatiQa.    MtiaU  qf  BmUh^ 


4  Mm  Mgwiwimn  TMtr  b  oaa  hi  whioh  aome  peraon  or  daaa  of  penone 
n  light  to  all  er  n  part  of  n  deaignated  fond*  and  oaa  demand  ita 
ta  thaa^  aad  la  eaaa  aneh  demand  is  rafoaad,  may  aae  the 
la  a  eottrt  ef  equity,  'and  eompal  eompliaaoe  with  the  demand. 

XvKKn  ▼•  CfPSeMy  vo7« 

%  Waaa  a  Tsura  n  iRnmasB^  it  will  be  equally  efTeotaal  whether  the 
donor  tranafera  the  title  to  a  tmatee,  or  deolaree  that  he  himself  holda 
tte  property  for  the  parpoeea  of  thetmst.    Alois  qfSmUh,  641. 

C  SzaooTOBT  Tnuwr  n  Ovb  in  whioh  the  limitations  are  imperfectly  de- 
elared  and  the  donor'a  intention  la  expressed  in  snob  general  terms  that 
aomethiag  not  fully  declared  Is  required  to  be  done  in  order  to  complete 
and  perfect  the  trust  and  to  give  it  effect    Mttate  qf  Smith,  641. 

7*  XxaoirrxD  Tsvsr  n  Qra  in  which  the  limitations  are  fully  and  perfectly 
declared.    Aims  ^8nM,  641. 

H  OovmnrAMOB  or.  —  Where,  by  a  wOl,  property  is  directed  to  be  held  in 
trust  and  invested,  and  the  trustees  are  to  pay  a  speoifled  sum  monthly 
to  ttM  tsstator^a  aon  for  hia  support  and  maintenanoe,  and  that  of  the 
letter's  daughter  during  her  minority,  provided  she  resides  with  certain 
relatlTea  after  she  attains  the  age  of  eight  years  and  until  she  is  twenty* 
fire  years  old,  and  if  she  survives  her  father  she  is  to  receive  one  half  of 
ttM  trust  funds^  and  the  remainder  shall  be  divided  among  testator'e 
heira  at  law,  but  in  no  event  shall  testator's  son  be  vested  with  or  ooa- 
trol  any  part  of  the  principal,  the  trust  thus  created  continues  after  the 
death  of  the  daughter  and  during  the  life  of  her  father.  Matter  qf 
Smith.  98^ 

tl  A  TnusT  wmioirr  ▲  BMsranoiAxr  who  can  claim  ita  enforcement  is  void, 
aad  this  objection  Is  not  obviated  by  the  existence  in  the  tnuteea  of  a 
power  to  seleet  a  beneficiary,  unleas  the  claim  of  the  persons  in  whose 
favor  the  power  may  be  exeroised  has  been  designated  with  such  cer* 
tainty  that  the  court  can  ascertain  who  were  the  objects  of  the  power. 
TUdm  V.  (TrssN,  487. 
Ml  Tum  PowxB,  to  be  valid  in  the  state  of  New  York,  must  designate  some 
person  or  a  class  of  persons,  other  than  the  grantee  of  the  power,  as  its 
•bjects,  and  it  must  be  exeroised  for  the  sole  benefit  of  such  designated 
bsneflciary,  and  ita  execution  must  be  compellable  in  equity.  A  non« 
saforceable  tmat  power  iaao  impossibility  under  our  laws,  unless,  by  the 
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t«  Mmttig  fib  H  h  uprwdy  mdU  to  cteptiiA  lor  ili  mMmMm 
on  til*  will  of  tlM  grmntee.    TiUUn  t.  Cfrom,  487. 

IL  Or-rmm  *-Tlio  oqnitable  dootrino  of  qf*pre9  provuling  id  tte  Bugliih 
oosri  of  ohoaoaij,  and  whioh  wm  appliod  to  gifte  for  ohariteblo  pnrpoooo 
wbon  no  benofieUry  was  named,  haa  no  place  in  tlio  jnriapnidinoo  ol 
Kew  York.     TUdm  t.  Green,  487. 

]1»  Wdb^  BABXoroa^Omor»  bt  HuaBAm  Infsesbi^  whw — Banyur- 
flia  Tbusc  —  Where  a  bnelMind,  free  from  debi,  allowa  the  taminga  of 
Ma  wife  to  aoonmalato  in  the  hands  of  her  employer*  and  he  nofor  olaiiM 
MMh  earaingo  aa  hta  own,  an  ezeoatod  gift  thereof  from  him  to  hor  will 
ho  infoRody  and  if  he  aabeeqnently  porchasea  therewith  a  lot  of  Imd, 
toking  the  title  thereto  in  his  own  name,  a  resalttng  tmat  will  ariio  ia 
her  faror.    OratUkam  t.  Oranthamt  839. 

tt  Tbusts  IB  Hbbgahtilb  BvaiNias  — PABTHBuasip.  —  A  tmat^  and  not  n 
partnership^  ia  created  when  a  tmstee  appointed  by  a  oourt  haa  the  entm 
oontrol  and  sole  management  of  a  meroantile  baaineo%  for  the  benefit  of 
the  benefioiariea  named  in  the  instrument  oreating  the  troat^  withont  9af 
right  on  their  part  to  withdraw  their  intoreste.    ObwMi^  t.  Lfomt,  Mw 

14  PBBSoBikL  I^ABiurr  ov  TBunBBi.  —  BBBBncDABEBS  of  n  tnal  nm 
■ot  neoeaaary  partioa  to  a  anit  for.a  debt  inonrred  by  the  trnstoa  ia  tho 
Management  <rf  the  traaib  and  lar  which  ho  ia  ponoaaUy  UabloL  Cba* 
$mBg  T.  LpotUt  086. 

lAAmuar  cm  iTauaiBB.  —  A  tiaatoa  who  oaniea 
itilo  boahieoa  with  the  tmat  aaseta^  isr  the  benefit  of  the 
*wii;  la  reaponaiblo  to  the  tmat  creditor^  not  only  to  the  extent  of  tho 
traat  asaotiv  bnt  alaowlth  his  own  property.    OotmaUjf  t.  IfOM^  ML 

HL  FftBBOVAL  LuBiurr  ov  TRCBm.  —A  tmstoo  who  oamaa  on 
oantilo  bnsineoa  with  the  traat  asaoti,  for  tho  benefit  of  the 
$tmdf  ia  personally  UaUe  for  goods  porchaaod  by  him  and  oharged  to  tho 
traat  witbont  first  oatabllshing  the  aooonnt  aa  a  debt  againat  tho  tmal 
ortate^  nor  are  tho  benefioiariee  nocooaary  partios  to  tiM  anik    OnmaRg 

&  Twagn  terim  ov  Tbuitbb  ov  Htvbbmi  Tbur  Dbmbbsb  «o 
•OiBAL  BBPBBnBTA!fnrBL  —  Upon  tiM  doath  of  a  tmatoo  of 
of  personal  proper^,  the  tmat  eetoto  descends  to  his  personal 
lif%  and  an  action  aflbcting  the  trast  estate^  ponding  in  hie  own 
nt  the  time  of  his  death,  may  bo  reriTod  and  prceeonted  in  tho 
hit  oKoontor  or  adminlatrator,  where  it  does  not  i^poar  that  n 
haa  boon  agrsod  npon  or  appointed.    Bqfbmm  ▼•  MUekaB^  80QL 

8ao  OOBVoaiiiiOB^  8}  Oo-VBBAVor,  %  8;  Dbbiob  abd  Onaoiw,  %  Dfr 
T]n%  1«  S|  Squir;  S;  Gipi%  It  8;  Hombctbab^  Sfi;  Jpimimibb%  % 
LMiiniBSb  ii  UvmuttFAL  Oobpobatiob^  6;  Wiu%  1^  A. 

TURNPIKB8. 
See  HuKWAii^  ^ 

U8UBY. 

A  Ion  B  mn  Tod  n  tiio  handa  of  a  third  person  who  haa  pnrflhaaafi  ft  at  a 

diooonnt  grsatsr  than  the  legal  intsreet,  nnless  the  instrament  had  an 

toosption  botwoon  tiM  parties^  or  was  not  intended  to  be  sTailaUo  nntil 

Aisooontod.    Henoe  the  rale  is  not  applicable  to  a  noto  indnoed  by  fslao 

foprosentotion%  whereby  tho  maker  was  procarsd  to  ozeonto  it  in  payw 

Isr  tho  intsrost  of  n  partner  to  an  allifoA  boainsss  fini^  nndsr  aa 
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Ibttllte  Mil  WM  Mlt^  W  mU  ir  tfipaMd  of,  bat  wfts  to  b« 
|iid  Ml  of  tho  pnoMii  ol  tho  iMulMMb    J9§^.  IM^mim/,  iBi.^ 

YA&IANO& 

▼KKDOB  AND  PX7RCHASKR. 

L  AainmHT  nrwtBv  ▲  Lahp-owxsb  avd  Anothbe  Pbbsoh,  bt  Which 
nn  LiTTSK  n  AuTHOBmDb  withia  %  time  designated,  to  sell  certain 
imI  proporty  and  to  rotnin  for  hia  oommiaaion  whftto^or  shall  be  real- 
iMd  orer  a  pnoo  namod,  oraatM  a  rolation  between  the  parties  more  like 
that  of  Tiodor  and  porohaaer  than  that  of  principal  and  agent,  and  any 
nle  agreed  to  be  made  by  the  latter  miut  be  regarded  aa  made  in  the 
aapaoity  of  TODdor,  tod  not  aa  or  aooonnt  of  the  land-owner.  Rohbucm 
▼.  JSuf9ii»  li7. 

%  LajiA-owHiB  Hat  No  Biobt  io  a  VmtfMa  Vasd  ok  Aooomre  of  ▲  Sali 
of  hia  land  wliea  mqIi  aale  ia  made  by  one  who  haa  been  given  the  right  to 
aeU  the  land  aadretain  the  proeeeda  in  ezeeaa  of  a  earn  named,  and  the 
Bale  waa  upon  the  erpieaa  oonditioa  that  the  depodt  waa  to  beretomed^ 
iAd  the  aale  oaaaoled,  if  a  title  inaoianoe  oompaay  ahoold  ref  nae  to  ia- 
MN  tho  tWflb  •aA  Mb  oonpany  had  ao  rafaaed  after  examining  aaoh 
Htle^  though  after  aaeh  rafnaal*  and  after  the  oontnot  of  aale  had  beea 
eaaoeledylt  determiBodtoinaarethetitla.    RMmom^.  BoMUn^l^l. 

H  OoBWUOf  OP  Sam— WArr«tqryuiKfairuM,->Aproviaioafor  thefor. 
laitave  of  a  oontnot  for  the  aale  of  buid  for  the  non-payment  of  the  pnr- 
ohaaa  money  at  a  oertaia  time  ia  waiTod  by  tho  aabaeqnent  ezeontioii  of 
a  deed  to  the  veadao  er  hia  aaaignoe  by  the  original  Tendor.  Akmnd&t 
▼.  /«dbon»  ISS. 

4  Ooimaor  m  8au— VoBinmn — Dimahd  avo  Noncx.  —  When  time 
ii  Bot  amde  of  the  aaaanee  of  a  contract  for  the  aale  of  land,  it  iaincam- 
bant  apoa  tho  Teador  er  hia  aaaignoe^  who  woold  terminato  the  oontraot 
aad  inaiat  apeo  a  forfeitoreb  to  give  aotioe  to  the  vendee,  and  a  reaaoa- 
■blo  tiaM  witfaiB  wbieh  to  do  aay  aot  required  of  him.  In  aaoh  eaae,  a 
■Nto  fallara  to  pay  the  parehaae«monoy  at  maturity  will  not  ^pao  /ado 
ttfoid  tho  affNomeiiti  bat  the  vendor  maat  give  notice  of  hia  intention  to 
iwfait  it  aftardeoiand  and  refuaal  to  make  tiM  required  pay menl  Aka^ 
mnitr  r.  Joehm  l^ 

H  Maisima  or  Daxaom  fox  FAiLirxi  ov  Txitdbx  op  Laxd  to  Oomplxtx 
MB  PuxOHiaii  — Where  the  purehaaer  at  an  adminiatrator'a  aale  of  real 
oatate  taftoaa  to  oomplote  hia  purohaae^  aad  the  vendor  thereupon  aells 
tho  propeaty  far  a  amallar  aum,  and  brings  an  action  against  the  firat 
tMdaa  to  reoover  for  the  breaoh  of  hia  contraotk  the  measure  of  damages 
will  be  tho  loaa  of  tho  plaintifT  from  the  default  of  the  defendant^  which 
■ay  er  xMqr  not  be  the  differenoe  between  the  two  bids  and  the  ezpenae 
of  tho  aaeond  aalo.  In  order  to  make  tho  rendee  liable  in  as$mnp»U  for 
isah  diflbi'eaoe  aad  expense  ia  oaae  of  hia  defaaltk  it  ahoold  be  made  a 
oooditloa  of  tho  aalo  that  in  auch  oaae  the  property  ahould  be  reaold  and 
the  veadao  hold  to  pay  auoh  diffsrenoe  aad  ezpenae.    MeOmnneat  v. 

8oe  Oox«RAOi%  8;  Dxximi^  8|  UomnrxAD,  1-3. 

VERIFICATION. 
Ck>NTaMFr,  3;  Ixmoimxhc.  1. 
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VICK-PRIN0IPAL8. 
«  iMMAarxB  Axi>  Skrvaht,  IS. 

WAIVKR. 

WARRANTT. 
WASTBL 


WATERCOURSES. 

L  flrimm  DaoLAumi  a  RiYut  to  bb  ▲  Natioabu  Stbbam  onum*  ftfleo* 
rights  of  riparian  ownen  or  of  ownon  of  a  dam  aoqairod  bofort  tbo  pa»- 
■ago  of  taob  atatote.    AQen  r.  W^ber,  61. 

&  Bv abiab  RioHfs — Flow  ob  Strbam.  —  Brery  riparian  owner  ia  ontitlody 
aa  an  inoidont  to  hia  land,  to  the  nataral  flow  of  the  water  of  a  atreaia 
ninning  throogh  it^  nndiminiahed  in  qnanttty,  and  animpaired  in  qaal* 
ity,  lubjeot  to  the  reaeonaUe  nae  of  the  water  by  thoee  dmilarly  eitnatedv 
for  the  ordinary  parpoeea  of  life.  Any  eesential  interferenoe  therewith, 
if  wrongful,  whether  attended  with  actual  damagea  or  not»  is  aetioaaUau 
Ohrkr.  PenntplmmSa  M,  M.  Oo,,  710. 

9k  RiFABiAM  RiOHn^UsBorWATBB—DiTBBSioii.— Every  riparian  owner 
has  the  right  to  ase  the  water  of  a  stream  passing  over  his  land  for  ordinary 
domestic  purposes,  eren  to  the  extent  of  consuming  all  the  water  of  the 
stream,  but  if  he  materially  or  sensibly  diminishes  itai  quantity  by  diTer> 
sion  for  manufaoturing  or  other  purpose,  having  no  neoeesary  reUtiou  t# 
the  use  of  his  land,  he  is  liable  to  respond  in  damages  to  the  lower  pro- 
prietor.    Ciark  ▼.  Pennsylvania  R,  R.  Co.,  710. 

^  RiFABiAir  Riann — DiVBRflioir  vor  Businbbs  PiTRrosBS.  ^The  business 
necessitiee  of  a  riparian  owner,  having  no  neeessary  relation  to  the  use  of 
his  land,  will  not  justify  his  diversion  of  the  waters  of «  stream  from  its 
natural  channel,  to  the  prejudice  of  a  lower  proprietor,  and  for  such  di- 
version  he  is  liable  to  an  action  for  the  excessive  use  of  the  water.  Clark 
V.  Pennsylvania  R,  R,  Co,,  710. 

fL  Rip  ART  AN  Rights  —  Ditirsiov — Davaobs.  —  A  lower  proprietor  is  •«• 
titled  to  recover  nominal  damages  for  the  excessive  diversion  of  the  water 
of  a  stream  by  an  upper  owner,  without  proof  of  actual  injury,  but  to  on* 
title  him  to  recover  special  damages,  they  must  be  proved  by  eosipetent 
evidence.    Clark  v.  Pennsylvania  R  R.  Co,,  710. 

C  Riparian  Rights — Ditbrsion  —  Spbcial  Dam aorii.  —  A  lower  owner  csa, 
not  recover  special  damages  for  the  diversion  of  water  by  an  upper  owner* 
on  the  ground  that  it  has  interfered  with  his  water  power,  when  he  has 
no  means  of  using  such  power,  has  made  no  attempt  to  use  it,  and  fass 
given  no  notice  of  intention  to  use  it.  Clark  v.  Pennsylcama  R  R.  Co., 
710. 

7.  Riparian  Riohtb  —  Divbrston  —  Special  Damaobs — Elbmknts  a5i» 
Mbasurb  op  —  EviDBNCB.  — In  an  action  to  recover  special  damages  for 
the  excessive  diversion  of  water  by  an  apper  proprietor,  the  measure  of 
damsges  is  the  injury  sustained  from  the  divers     i  of  the  water  in  thA 
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«l  the  knd  for  th«  pnrpoMf  for  which  it  was  ased,  or  wontd  hATO  boea  used 
tat  for  refusal  on  duo  notioe  to  diacontintte  the  diversion.  A  redaction 
fai  rental  ralne  from  this  canae  is  a  proper  element  of  daniagaa,  bat  the 
nntal  ralnn  of  an  nnooonpied  mill  site  ia  speculative  and  inadmissible, 
and  so  ia  the  annual  rental  value  of  the  land  based  on  the  sale  or  dlverw 
aioQ  of  the  water  by  the  lower  proprietor.  Oiarh  y.  PennMybfania  B,  R. 
Co.,  710. 
%  Lavd-owvbm  LubHiItt  lOB  DnrBRTiNO  OriRrLow.  —  A  land-owner  on 
the  bank  of  a  riyer  who  ereota  on  his  own  land  an  embankment  whioh 
inoreaaea  the  orerflow  in  times  of  flood  upon  the  lands  of  the  opposite 
ftoprietor,  to  the  injury  of  the  latter,  is  liable  in  damagea  therefor. 
(yOoimeU  T.  Ead  Tmnetgee  etc.  Ry  Co.,  S46. 

H  OrWMWUOm  MW  tfUBFAOB  WATXB  —  LlABILITT  lOB  OBSTRUCnifO  OtSSTLOW 

WW  RiniiiOAP  Bmbamuixiit.  —  The  surplus  waten  of  a  riTor  or  wvter- 
eonne  in  time  of  flood  do  not  oeaae  to  be  part  of  the  wateroonrse  and 
taoome  snrfaoe  water  when  they  naturally  spread  over  the  adjaoent  Iow« 
lands  without  well-defined  banks  or  channels,  so  long  aa  they  eventually 
ntom  to  and  are  discharged  throagh  the  ohannel  of  anoh  watercourse; 
and  a  railroad  company  is  liaUe  in  damages  for  obatmoting  anch  waten 
by  an  embankment  on  its  own  !and,  thus  throwing  ezoesaive  waters  upon 
the  land  of  an  adjacent  or  opposite  owner,  to  hia  injury.  O'Cwmdl  r. 
Man  Teimenee  efe.  B^y  Co,,  246. 

lOl  SmtFAOi  Watdm.  —  One  proprietor  may  torn  and  diTcrt  aarface  watera 
from  his  land  onto  the  land  of  another,  and  anch  ether  proprietor  may  in 
torn  dirert  the  same  onto  the  land  of  his  adjaoent  neighbor,  and  so  on. 
Baeh  proprietor  may  thua  pass  on  stti&oe  water,  and  there  ia  no  remedy 
except  in  doing  so.    Johnmn  y.  Cktcago  ete.  i?.  A  Co.,  76. 

IL  Watsbs,  SmvAOB,  Rionr  to  OBsntuor.  ^  The  owner  of  an  estate,  for  the 
purpcoe  ef  aecnring  or  protectiBg  his  reasonable  nae  and  enjoyment, 
may  obstraet  and  divert  surface  waters  thereon^  which  have  oome  from 
higher  levels^  by  embankmenta,  ditches>  drains,  cnlyerts,  and  other  aruot- 
tmai  and  in  ao  doing  may  lawfully  hinder  the  natural  flow  of  anch  wa* 
taff%  aad  tarn  the  same  back  upon  or  off  onto  or  oyer  the  lands  of  other 
ptiopiiefcoffs^  withent  liabiiity  for  injury  enaning  from  suoh  obetruotion  or 
diyeraloii.    JokMom  y.  OUeo^e  ate.  &  Jt  Ok,  76. 

Hi  P-f  AmtAw  RioHis— PoLLirnov  ow  Stkbam.  —  a  manufacturer  of  coke 
from  coal  not  mined  en  hia  own  land  ia  liable  in  aetnal  damagea  toa  lower 
froprietor  lor  the  pollution  of  a  atraam  aa  a  anoaaaary  incident  to  hia 
bnaJneas.     LeiUK  y.  Carnegk,  717. 

UL  BPAmiaii  Rwrnn— >Follvtion  ov  SnaAii— MBAMrns  or  DaiiAoak  — 
In  an  nation  te  raoeyar  daoaagea  againat  an  upper  prt^^tor  for  the  un* 
lawful  pollution  of  a  atream,  the  lower  proprietor  ia  entitled  te  racoyar 
anly  anch  aotnal  damagaa  aa  he  haa  ailfctained  within  the  period  of  the 
■tnlBte  ef  Umitaticiia  preoading  the  aotion.  Injury  auatalaed  prior  ta 
Ital  Haa  h  aot  a  prapar  elenMat  ef  daas^gaik    Xcnti  y«  Cfanrngk,  717. 


WAT8. 
See  FsxyATB  Watb^ 

m 

WILLS. 

L  Uimva  iMVLunroi  otbb  Testatob  PnaauMBD  whbh.  —  Agaiuat  a  bene- 
ficiary under  a  will  having  tlie  testator  under  his  control,  with  power  te 
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Hi wllllte trfn «f  A«  toiator,  wpaeiiJly b ft  «iM tilMr« lh« taf 
lilor  has  made  aa  nnnataral  diapodtioci  of  hia^pwipar^,  tha  law  prsamnaa 
vadaa  inflnanot^  and  pati  vpoa  tooh  baneJiaiaiy  tha  bnrdeB  al  alMwing 
aflnaatlTel  J  thai  whea  tha  taitator  made  liia  wUl  ba  did  ii«t  axaniaa 
Ua  power  oyer  tha  taitntor  to  his  owa  adraiitage^  and  to  tha  diaadTaa- 
tai^a  of  othan  having  an  aqoal  or  raperior  daiaa  mfoa  tha  boaaty  ^  tha 
taitator.    Carroll  ▼.  Haum^  469. 

&  Vwwm  iBfLumoii  Wha*  ia»  Tiav  abv  Biraor  «r.  —  Whatevw  aaa- 
atrahM  a  parson  to  do  what  ia  againat  his  will,  and  what  ha  wo«ld  not  do  if 
laft  to  himself,  ia  nodua  inflaan<ia,  no  matter  by  what  meaiia  tha  oootrol  is 
aiarolsad,  Tha  aztant  or  dagraa  of  tha  inflaanoa  is  wholly  fmmatarial, 
isr  tha  ttat  ia,  was  tha  iniliionoa,  whathar  powarfnl  or  alight^  aafidaat 
la  daatray  fraa  aganoy,  so  aa  ta  maka  tha  aot  in  qmaatfaNi  tha  aat  of  a^ 
athar  rathar  thaa  tha  agprasaion  of  tha  miad  and  haart  of  tha  aotorf 
Uadna  inflaanas  axaroised  by  any  one,  whathar  ha  ar  aaotlMr  gains  by 
Hi  azaroiaab  randera  tha  will  ar  othar  instnoiant  thna  ptaaarsd  wortii- 
Maa*    GutroO  t*  omim^  4oali 

IL  Will  OaxATiiro  Lmal  axd  Iluwal  Tavm  may  ba  paiarittad  taataad 
and  to  ba  anforoed  ao  far  aa  tha  legal  tnista  ara  oonoemed,  if  thay  aaa 
ba  aeparatsd  from  tha  illagal  trasts  and  nphald  withast  doiag  i^foatiaa 
ar  defeating  what  tha  tsatatar  mMt  ba  pmwMd  ta  wiah.  Onm  ▼. 
17.  8.  Trust  Oo.,  697. 

A>  TRunm  Will  OoirrAiiniiis  Lawivl  Am  UiOiAwwiLi — Whaa  aama  of  tfcs 
tnuta  af  a  will  ar»  legal  and  others  illegal,  if  thay  ara  aa  aonaaaftad  aa  ta 
aoostitiita  aa  entire  sefaama,  so  that  tha  prssamad  wiahaa  of  tha  tsatstsc 
wonld  ba  defeated  if  one  portion  was  retained  aad  othar  portiooa  r^jeotedt 
or  if  manifest  injnstioe  woold  result  from  saeh  ooastmetioa  to  the  bea^ 
Mariea,  er  sonmof  them,  then  all  the  trosta  mnat  baooaaiderad  togathn^ 
aad  all  mast  ba  h^  illegal  and  mast  ML    Ndte  ▼.  Oran,  487. 

IL  FiarnillflM.-— AproTisioaiathawiUof  aBiarriadwoaiaB,bywhiehtha 
aliaalata  ownarship  of  properly  ia  saapandad  daiiag  tha  Ufa  af  her  fear 
childrea»  and  for  a  atUl  longer  Ifaaa  if  any  af  theai  dia  leaviny  grand* 
ahildrea  aat  yot  twanty-ilTa  yiara  af  aga  at  tha  death  of  tha  last  sarHr* 
lag  ohild  of  the  tartatriz,  ia  iraid,  aa  sreaHng  a  parpataitj  tebiddsa 
Vy  the  kwa  of  the  state  af  Now  Yoriu  OrmBY.  UwMl  Sialm  nmi  Ot^ 
Wl. 

C  Xm  Oohrbvimoa  Will,  tha  aaart  aaaoalyald  tha  taatakor^a  iataa  sad 
parpoaa.  It  oaaaot  dariaa  a  aaw  aehama  ar  maka  a  aaw  wilL  TlUm  t. 
flfrvea,  487. 

1^  VoB  THB  Pvaron  ov  AaoanAimro  en  IkneAaoa^  Lnamoa,  the 
whale  will  maat  ba  eoasideiod,  *~J«^^g  the  piofiiiiaiB  iHTnjttrd  ta  be 
Toid.     TUdm  ▼•  grwa,  487. 

iL  ODDKaL  Aa  BsPuauoATiov.  —  Whaaa  a  aodiail  to  a  will  la  aa 
ta  operate  a  repabliaatioa  af  tha  will,  both  will  ba  laad  aad 
gather  aaoaaaatireinatnuaeat,  and  tha  will  wfttbaaaaaidsaadaaof  the 
data  af  tha  aadioiL    JTaaOa  ▼.  Jhyar^  S8L 

•la    Aawiiifatti    Danuii    TiaBAoiwi    FaaaaaAL 

Tkaan^ti 

WITNB8SB& 
%m  OuaamimiMiAL  Law.  — >  Wtmaa  hot  itMi^pfit  taov  Thnuomm^  X 
aa  Oraaaa  Who  hatz  anur  Gamblinck  wnaa.— Tha  ptorisioB  of  a 
state  ooaatitation,  that  "  no  person  shall  be  OffrnptlM  ta  tasti^ 


Irdbx.  lOt^ 

MiMiilf  b  ft  afarfnal  mm^*  will  aol  •xeus  »  wHbmi  Mon  »  gnnd  Jvy 
from  liiifllflilitg  lh«  aaniM  «f  peraona  othar  Ihaa  Umielf  who  liaro  boon- 
funbHng  la  tho  ooanty  within  »  jMur  la«t  pMt»  whoio  a  sMiite  of  saoh 
•lata  prondw  that  moh  taatimoay  giroa  by  ono  who  has  himaalf  boon- 
fambling  '*ihaU  in  no  oaM  bo  maed  againit  him."  Tho  protootion  of 
PMh  statato  ii  oo-oztonuTo  with  that  intoadod  to  bo  afibrdod  bj  tho  ooa* 
ttitntion.    Ab  parit  Butk$U,  8701 

%  OdMranvoT  —  Shuatiokship.  —  A  oon  b  a  oompotent  witnom  in  hla  own 
bohalf  to  answor  tho  tottimony  of  hia  brothar  aoting  aa  adminiatrator  of 
thoir  father,  aa  to  mattora  whioh  oqonrrad  botwoan  thorn  proTiooaly  to 
the  death  of  their  father,  not  in  hia  preaenoa^  and  in  wUoh  ho  did  not  in 
any  way  participate,    ffudmm  r,  ffudtOH,  27Ql 

H  OiMfrKniroT  — VALUiovIiANDw—AwitneaaoaUedtotoatifyaatodamagoo 
to  Umd,  who  la  without  definito  knowledge  aa  to  ita  market  Talne  both 
before  and  after  the  injory  oomplained  of,  ia  inoompetent  to  teatify  aa  to 
1^  extent  to  whioh  ita  market  Talne  haa  been  alleoted,  or  aa  to  tho 
aaonnt  of  damage  it  haa  anatainod,    OaUagker  t.  KemmertTf  671. 

^  Cmm-sxamuiation  —  KnowLnNin  airn  Cbidibiijtt.  —  A  witneaa  who 
baa  plaood  a  Talne  npon  the  property  in  diapnte  uulj  be  aakad,  npon 
aroaa  oraminatiunj  for  the  pnrpoao  of  teating  hia  faimeaa,  knowledge^  and 
ondibOityy  If  ho  dooa  not  know  of  aalea  of  aindlar  property  ia  the  aamo 
TidnityalaaHMhloHpiiaottaathataaaodlvhiiB.  ZaaiiT.awwi^ 
717. 

§k  XriDBraa — Xapaui.  — -  A  HmTManaaii  Quu^iuv  lo  av  Xiruwy 
Wmcn  bcumai  from  Ida  oonaidoration  ImIb  aliaady  pMradt  riMMdd  ao* 
bo  parmittody  whon  tho  onlndod  fMta  aio  noooMaiy  to  aaablo  kfaa  to 
form  aa  fartaOigont  opiaioa.     Vmbmrg  r.  /Ntftuy,  47. 
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